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PARLIAMENT OF KENYA

THE SENATE

THE HANSARD

Wednesday, 18 March, 2019

The House met at the Senate Chamber,
Parliament Buildings, at 2.30 p.m.

[The Speaker (Hon. Lusaka) in the Chair]
PRAYER
PAPERS LAID

REPORTS ONTHE FINANCIAL STATEMENTS OF
VARIOUS COUNTY EXECUTIVES

Sen. (Dr.) Langat: Mr. Speaker, Sir, | beg to lay the following Papers the
Table of the Senate today, Wednesdayf, March, 2019:-

(2) Report of the Auditor-General on the Financial &tant of the County
Executive of Embu for the Year ended"3une 2018;

(2) Report of the Auditor-General on the Financial &tant of the County
Executive of Nyeri for the Year ended™0une 2018;

3) Report of the Auditor-General on the Financial &tant of the County
Executive of Meru for the Year ended™30une 2018;

4) Report of the Auditor-General on the Financial &tant of the County
Executive of Kilifi for the Year ended 8Qlune 2018;

(5) Report of the Auditor-General on the Financial &tant of the County
Executive of Migori for the Year ended"30une 2018;

(6) Report of the Auditor-General on the Financial &tant of the County
Executive of Kisii for the Year ended 30une 2018;

(7) Report of the Auditor-General on the Financial &tant of the County
Executive of Marsabit for the Year ended"3ine 2018;

(8) Report of the Auditor-General on the Financial &tant of the County
Executive of Taita Taveta for the Year endelf 30ne 2018;

(9) Report of the Auditor-General on the Financial &tant of the County
Executive of Kitui for the Year ended 30une 2018;

(10) Report of the Auditor-General on the Financial &tant of the County
Executive of Tharaka Nithi for the Year ended'3dine 2018;
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(11) Report of the Auditor-General on the Financial &tant of the County
Executive of Isiolo for the Year ended™0une 2018;

(12) Report of the Auditor-General on the Financial &tant of the County
Executive of Mombasa for the Year ended' 30ne 2018;

(13) Report of the Auditor-General on the Financial &tant of Nairobi City
County Executive for the Year ended™3une 2018;

(14) Report of the Auditor-General on the Financial &tant of Kakamega
County Executive for the Year ended™3une 2018;

(15) Report of the Auditor-General on the Financial &ta¢nt of Siaya County
Executive for the Year ended"30une 2018;

(16) Report of the Auditor-General on the Financial 8&tagnt of Mandera
County Executive for the Year ended™3une 2018;

(17) Report of the Auditor-General on the Financial &ta¢nt of Busia County
Executive for the Year ended"30une 2018;

(18) Report of the Auditor-General on the Financial &ta¢nt of Tana River
County Executive for the Year ended™3une 2018;

(19) Report of the Auditor-General on the Financial &ta¢nt of Bungoma
County Executive for the Year ended™3une 2018;

(20) Report of the Auditor-General on the Financial &ta¢nt of Turkana
County Executive for the Year ended™3une 2018;

(21) Report of the Auditor-General on the Financial &ta¢nt of Kisumu
County Executive for the Year ended™3une 2018;

(22) Report of the Auditor-General on the Financial &tant of Trans Nzoia
County Executive for the Year ended™3une 2018;

(23) Report of the Auditor-General on the Financial &ta¢nt of Lamu County
Executive for the Year ended"30une 2018;

(24) Report of the Auditor-General on the Financial &tant of the County
Executive of Kirinyaga for the Year ended™3une 2018;

(25) Report of the Auditor-General on the Financial &tant of the County
Executive of Nyamira for the Year ended"3une 2018;

(26) Report of the Auditor-General on the Financial &tant of the County
Executive of Samburu for the Year ended 30ne 2018; and

(27) Report of the Auditor-General on the Financial &tant of the County
Executive of Murang'a for the Year ended"3lune 2018.

Thank you, Mr. Speaker, Sir.

(Sen. (Dr.) Langat laid the documents on the Table)
NOTICE OF MOTION

RENAMING OF MURANG' A UNIVERSITY OF TECHNOLOGY
TO KENNETHMATIBA UNIVERSITY OF TECHNOLOGY

Sen. Mwaura: Mr. Speaker, Sir, | beg to give notice of the faliog Motion:-
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THAT, aware that Murang’a University of TechnologMUT) is a
Chartered University established under Section flfBi@ Universities Act, 2012,
and is positioning itself to develop a distinctigeofile as a progressive and
international Technical University, growing its elment strategically;

Further aware that the University is located inrdhg’a County, the
home County of the late politician, Kenneth Stargindo Matiba, who died a
patriotic and political hero with numerous achieegns spanning four decades;

Noting that, the late Matiba was a prolific indigist in the hospitality
and education sector, and an accomplished pubhi@ase having served as the
first indigenous African Permanent Secretary fouéation in 1963; Permanent
Secretary for Commerce; Chairperson of the Kenyatldadl Federation (KFF)
from 1974-1978; a Member of Parliament for Kiharon&tituency; Cabinet
Minister for Health; Culture & Social Services; andransport &
Communications;

Further noting that, the late Matiba was part ef dpposition alliance that
led the liberation struggle for the restorationmaflti-party democracy through the
Forum for the Restoration of Democracy (FORD), rdteinding FORD-AsiIli,
under which he ran for presidency in the1992 Geérdetion;

Cognizant that under the Heroes Act, 2014, theeSsabbliged to confer
recognition to the late statesman for his cardooaltributions to the political and
economic growth of this country;

Further cognizant that other patriotic Kenyans likeno Kenyatta, Daniel
arap Moi, Masinde Muliro, Dedan Kimathi and Jaram@ginga Odinga have
been accorded such recognition;

Now therefore, the Senate urges the National Gowent, in
remembrance of Matiba’s contribution to our Natiand democratization, to
rename Murang’a University of Technology as Kennkthtiba University of
Technology.

STATEMENTS
EXPIRY OFDRUGS ATKEMSA WAREHOUSES

Sen. Cherargei:Mr. Speaker, Sir, | rise to request for a Statenoenthe expiry
of drugs at the Kenya Medical Supplies Authoritye(HSA).

Mr. Speaker, Sir, pursuant to Standing Order Nd.}8(rise to seek a Statement
from the Standing Committee on Health on the expfrdrugs at KEMSA warehouses.
In the Statement, the Committee should:-

(1) Explain the circumstances under which KEMSAcusrently holding
drugs worth Kshs1.2 billion which have expired & about to expire.

(2) State why KEMSA is storing drugs worth Kshsllidmn which have a
shelf life of seven months, which is a short peagder pharmaceutical practices.
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(3) State the reason why drugs are expiring in KBM&rehouses while
almost all public health facilities across the dowynare experiencing severe
shortage of drugs; and,

(4) State the steps being taken by the MinistryHe&lth to address the
issue of drugs expiring at KEMSA and the shortafggrogs in hospitals.

Mr. Speaker, Sir, | am fully aware that health &p#r cent a devolved function;
it is only around 2 per cent that is controlledtbg National Government. This matter is
SO serious; it is no wonder we are treating funisgakes in this country because some of
the pharmaceutical products have a short sheltHdé at times, they become a danger to
the people of this country.

Mr. Speaker, Sir, | expect the committee to go ihetails and give this House a
comprehensive report on how drugs are being suppie€ounties. Even if you go to my
village health centre, called Mosoriot Health Cenin Nandi and other 96 health
facilities in Nandi County, you will find that thegnly have Panadol or they do not have
drugs at all in the entire county, including KapstaBounty Referral Hospital.

Therefore, the big question is this; it appears e county purchases drugs on a
quarterly basis, or even in two months’ time; arkchdw that it is the same across other
counties. For example, my county normally buys dragrth Kshs70 million to Kshs80
million within three months. However, after onet@wo months, you are told that the only
drug available is Panadol. This is despite thermfdion that has come to light now, that
most of the drugs that KEMSA is supplying sometirhase a short shelf life or are
expired and, therefore, they endanger the liveshaadth of many Kenyans.

| expect the Committee to look into the matter op@y of the drugs and the
expiry period for us not to endanger the lives @nians. The reason as to why some
lifestyle diseases and cancer are now becomingsareiof national concern is because
KEMSA has willingly and negligently refused to pamh its duty of ensuring that the
drugs that are supplied to our health facilities;oas the 47 counties, are vetted and
checked.

This is happening even as the President impleméetBig Four Agenda that
includes Universal Health Care. KEMSA must tell tewuntry what they are doing to
ensure that the drugs that they supply to our goguvernments and the referral
hospitals, run by the Ministry of Health and théio@al Government, meet the standards
and regulations that have been provided.

| expect the Committee to provide this informatlmetause Kshs1.2 billion is not
‘chicken change’; it is a lot of money. We expectrect and far reaching answers and
KEMSA should be held accountable even if it mean&stigating them. The necessary
investigative agencies such as the Ethics and @Gotruption Commission (EACC), the
Director of Public Prosecution (DPP) and the Dweate of Criminal
Investigations (DCI) should take cue and notessstoansure that this matter is put to
rest.

Sen. (Dr.) Ali: Thank you, Mr. Speaker, Sir. | stand as a Menaret the Vice
Chairperson of the Committee on Health. With alé daspect to the Hon. Senator for
Nandi County, we had a meeting with KEMSA this moghon the same issue; the so
called drugs that have expired. The fact of thetenas that there were no expired drugs.
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The fact is that the board met last month and tgreed that there were some drugs
worth Kshs1.2 billion which were at risk. By theng this thing was coming up last
week, all those drugs had been supplied and ncdrxgired.

However, we will ask them for more details but KEME doing the best it can.
Counties are the ones that apply for medicine fiOEMSA, KEMSA supplies the
medicine but the counties do not pay them. Theesaatot of problems. KEMSA is
complaining that counties do not pay and that thenties are buying medicine from
other dealers instead of getting the drugs frormthdowever, we will ask them to give a
comprehensive answer on everything that the Sehawasked.

Sen. Omogeni Thank you, Mr. Speaker, Sir. | rise to first deel that | am a
Member of the Committee on Health and salute owdgmiend, Sen. Cherargei, for
having brought this matter to the attention of ltwaise.

A healthy nation is a matter of national interdstis issue of KEMSA supplying
medicine to all counties is a problem that we haWencountered in our counties. Last
month, in my County of Nyamira, we had serious dslgrtages in a number of
hospitals. When we asked questions, the answemibaot was that KEMSA lacks the
capacity to adequately supply medicine to 47 cegntit is a good thing that Sen.
Cherargei has brought this matter to the attenpiothis House and the Committee on
Health should do an in-depth investigation and capevith an answer as to whether
KEMSA has the capacity to continue enjoying thedkiri monopoly that it is enjoying in
terms of supply of medicine.

Last year, the Committee on Health was investigatan scandal where a
consignment of medicine was discovered somewheRarklands and it became a police
matter. There are a number of issues surroundiegntanner in which KEMSA is
managed and its way of dealing with Kenyans, egfigciwvhen it comes to ordering
drugs whose shelf expiry date is very short. Teadamething that we should not wish
away as Kenyans.

| do not understand why people will say that thayehbeen given drugs, that are
about to expire, for free by KEMSA when they argihg a medical camp. The question
is; why do we keep ordering drugs that are abowgxjure for us to give them out for
medical camps? | plead that this matter gets thent@dn that it deserves from the
Committee on Health and once we look at it, we Ehamce more summon KEMSA
then give a detailed report to the House.

| support the Statement.

The Senate Minority Leader(Sen. Orengo): Mr. Speaker, Sir, | want to support
the Statement by Sen. Cherargei, the distinguiSeehtor for Nandi County. | rise to ask
the Vice Chairperson of the Committee to have asnomind. This is because he has
already taken a position---

(Sen. (Dr.) Ali stood at his place)
The Speaker(Hon. Lusaka): Order, Member!

(Sen. (Dr.) Ali spoke off record)
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The Speaker(Hon. Lusaka): Order, Member! You are not on rdcdrake your
seat. Proceed, Sen. Orengo.

(Sen. (Dr.) Ali spoke off record)
(The Senators consulted loudly)

The Speaker(Hon. Lusaka): Order! Vice Chairperson. You aré¢ oo record.
You are off record.

(Sen. (Dr.) Ali spoke off record)

The Speaker(Hon. Lusaka): Order, Member! Take your seat. Yaoe out of
order. Proceed, Sen. Orengo.
(Laughter)

The Speaker(Hon. Lusaka): Order, Members. Proceed, Sen. @reng

The Senate Minority Leader (Sen. Orengo): Mr. Speaker, Sir, this was one of
the most efficient reactions that | have seen ia @hamber on a matter which is very
weighty. If you hear the comments made by the Mendiethe Committee, Senior
Counsel, Sen. Omogeni, there is a genuine grievandeconcern in the Statement that
has been requested. | hope that the Committee alttHaill take this matter seriously.
This matter should not just be discussed in a mgetr over a cup of tea; this is a matter
that demands a proper answer from the Committee.

Sen. (Dr.) Ali: On a point of order Mr. Speaker, Sir.

The Speaker(Hon. Lusaka): What is your point of order, Sdbr.Y Ali?

Sen. (Dr.) Ali: Mr. Speaker, Sir, the Senate Minority Leadernsinuating a
wrong thing. We did not have a cup of tea with éhgslys. We had a meeting this
morning where we discussed this issue. That is whiatayed and | said that we are
going to look into it. | also said that we will malsure that these things are done in a
proper way. | do not want the Members to associaewith anything that is not right.
That is because they are saying that | am behasnfjl am employed by KEMSA. | am
not and | have no business with it.

(Laughter)

The Speaker(Hon. Lusaka): Order Member!

Sen. Wambua On a point of order, Mr. Speaker, Sir.

The Speaker(Hon. Lusaka): What is your point of order, Seraribua?

Sen. Wambua Thank you, Mr. Speaker, Sir. Is the Senator fajiwCounty in
order to insinuate that there is a problem withliemg served when Committees of the
Senate meet? That happens every time. | do narsgking wrong with being served tea
because it is a standard procedure approved byaneamentary Service Commission
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and every Member of this House who sits in any Cdtemis served tea, together with
our guests. Is he in order?

Sen. Madzayo Ahsante, Bw. Spika. Sen. (Dr.) Ali ni ndugu yanga rafiki
yangu. Tusiweze kuwa na sintofahamu kwa sababuwhndivyo anavyo ongea akiwa
kule anakotoka. Sio hasira ama kutukana mtu. Hwgesema ni sawasawa kabisa.

(Laughter)

Sen. Cherargei Mr. Speaker, Sir, my good friend, the distingeidiSen. (Dr.)
Ali, said that they had discussed. Is he insinggtinat he was pre-emptive of my
Statement or was he aware that this matter wagydoinoome up before the House hence
the reason as to why he has said that it was pare@genda?

Sen. Kinyua Ahsante sana, Bw. Spika. Ninataka kukubalianaNag&u wa
Mwenyekiti wa Kamati ya Afya kwa sababu ni ukwedi kwamba tulikuwa na mkutano
na tulijadilia maswala ambayo yametajwa hapa. Bmesema yakwamba tutazingatia
mambo ambayo yametajwa hapa. Seneta wenzangu wamagse kwamba ni kama
alikunywa chai na hakukua na mkutano ambao ulipdsianyika.

Sio ukweli alivyosema Sen. Cherargei ya kwambajualiya kwamba haya
maneno yangefanyika. Tulijadiliana hayo mambo kvedabu hayo ndiyo mambo
ambayo tunayafuata na tunayatekeleza kama Kamai livyo, hatuwezi kusema ya
kwamba Naibu wa Mwenyekiti alifanya jambo la mako$alikuwa tukitekeleza kazi
ambazo tunapaswa kutekeleza na tutaendelea kutekielea mjibu wa sheria zilizoko
katika Katiba yetu.

The Senate Minority Leader (Sen. Orengo): Mr. Speaker, Sir, anytime is tea
time except when you think otherwise. | do not khilhat should concern us. However, |
hope that the issue addressed by Sen. Omogenh&rgeith what was addressed by the
distinguished Senator for Nandi County will be ud®d in the report. Sen. Omogeni
raised very weighty matters and | hope that the Qitee can give us a report on those
issues in two weeks.

| thought the Member was standing up as the Vicair@hrson to tell us when he
was going to come up with a report. Instead, hegeva report which we did not ask for
and he neglected this one.

(Sen. (Dr.) Ali spoke off record)

He is still talking.
(Laughter)

Sen. (Dr.) Langat Thank you, Mr. Speaker, Sir. | want to suppod 8tatement
by Sen. Cherargei. | differ with Sen. (Dr.) Ali ¢ine statement that some counties are
delaying payments. There was a time when my CouBomet County, paid three
months in advance but the drugs were delayed fomsinths. That is a serious thing. |
wish that the Committee is serious enough to ingatt and find out the actual reasons
instead of taking a cup of tea in the Committee miating a conclusion that the counties
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are the ones that are delaying the payments. Idnded them to extend the investigation
to the counties. When they do that, they will elisdbthat some counties have paid in
advance but the drugs are not supplied.

When we go to the counties, we find people compigithat the painkillers are
not even there. We should not be defensive; instwadshould conduct a research and
find out the truth that should be tabled in thisusie.

The Speaker (Hon. Lusaka): Vice Chairperson, | think the Seratare just
saying that a request for a Statement has beeerdssiDespite what you have said,
approach it with an open mind, so that you givemmgrehensive report on some of the
issues that have already been raised. | thinkishelt that is being said here.

Sen. Wetangula.

Sen. Wetangula: Thank you, Mr. Speaker, Sir. | came in when tleador for
Wajir was talking like an Italian.

(Laugher)

We understand him. | was with him in one of theliRarents in the “lower” House and
he carried the distinction of being the loudest Mdem
The Speaker(Hon. Lusaka): Sen. Ochillo-Ayacko, what is yaotervention?
Sen. Ochillo-Ayacko: On a point of order, Mr. Speaker, Sir. Have jeard the
distinguished senior Senator for Bungoma saying Ewa Ali is talking like an Italian?
Can he explain to the House how Italians talk?

(Laughter)

The Speaker(Hon. Lusaka): Sen. Wetangula.

Sen. Wetangula: Mr. Speaker, Sir, Italians talk figuratively. Whan Italian is
talking, his hands will be everywhere. That is ¢lyawhat the distinguished Senator was
doing. If you have an ltalian friend, he cannotispler to you; he will easily have a
punch on your face, because he talks with his hahdser.

This is a very important Statement from the distisjed Senator for Nandi. In
the counties we come from, particularly rural coesytpeople are dying in their hundreds
from very preventable ailments. People are dyihgnalaria, diarrhea, dysentery and
small ailments simply because of the stranglehalthe supply and distribution of drugs
by KEMSA.

Mr. Speaker Sir, if you are going to pass this eraib the Committee of Dr. Ali
and his team, we need as this House to dismantiewlve KEMSA. | would suggest
two things. First, KEMSA should not be exclusivelgmiciled in Nairobi. When you
order for drugs from Turkana, Siaya or wherevegythtart procuring a transporter, and
by the time the drugs reach there, the purpos&iiich they were ordered is gone. So,
we need to devolve KEMSA to regions. Even if inc in every county, they must have
a meaningful go-down in various regions for quiekivery of drugs to hospitals.

Secondly, | think the Committee on Health, probabiyprking with the
Committee on Finance and Budget, should engagendtienal Government to give a
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guarantee to KEMSA that when any county orders dargs - because these are
emergencies for the population - KEMSA is obligateddeliver with a guarantee from
the national Government that the county governmagthtpay. This will ensure that we
do not have delayed deliveries.

More importantly, the Committee must also invesegde Jubilee honchos who
have a stranglehold and monopoly of delivery ofgdrto KEMSA. These are people
who have made billions of shillings, and at an appate time, we will name them here.
They are supplying drugs at prices that nobody rotsitand checks. They have a
monopoly and brag about it. These are public ressufor the people of Kenya and we
will not as a House sit and watch a few peopleolimy themselves at the expense of
everybody.

Mr. Speaker, Sir, you can understand the frusmatibthe Vice-Chairperson of
the Committee. They are like castrated bulls; tierething they can do.

(Laughter)

The Speaker(Hon. Lusaka): Sen. Mary Yiane Seneta.

Sen. SenetaThank you, Mr. Speaker, Sir, for giving me a chlanc add my
voice on this important Motion. From the outsetydnt to congratulate Sen. Cherargei
for having thought of this important aspect of ltteah our counties.

| want to agree with him that there is need for @@mmittee on Health to
investigate, first, the quality of drugs that ameng to our county health facilities. There
is also need to look at the quantities suppliedwestandards and prices.

Mr. Speaker, Sir, as | speak, there is informagomg round in the social media
about substandard products, which are being solmltagirls and women. Thalways
sanitary towels we buy for our girls are not evafesthey are substandard.

We may not even need an answer here. The Viceqiiaon was giving an
answer in the wrong place. This is because we Wambugh investigations on KEMSA.
We would also wish to hear them, having done ingasbn and visited our county
facilities, to ascertain the information that SE€herargei is raising here. We do not want
an answer from him here. We also do not want KEM8A&ome here to answer to a
Statement that has not been sought. Thereforgrseer he is giving us here is one that
we did not seek for.

| urge the Committee to take its time. We are #isgigthis Committee by giving
them information that they need to get and inveséidor the sake of our counties

| beg to support.

The Speaker(Hon. Lusaka): Sen. Mutula Kilonzo Jnr. and wel wild it there
because it is becoming repetitive and we are ajrbagiond our time.

Sen. Mutula Kilonzo Jnr.: Thank you Mr. Speaker, Sir. By the time they
unearth this scandal, they will discover that thppdier of drugs is actually a governor,
who is known.

(An hon. Senator spoke off record)
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Yes, it is a Jubilee Governor who is supplying rogei. He has run out of
money---

Hon. Senators:Name him!

Sen. Mutula Kilonzo Jnr.: Not now! That is why we are giving you work to do.
He has run out of capacity to deliver this medicibet it is a serious issue. This is
because at the advent of devolution, the honchais3kn. Wetangula is talking about
pretended that counties have no capacity to puecaad deliver drugs. Therefore, when
we talk about of devolution of the function of hbal7 per cent is these cartels about
supply of drugs.

The Speaker(Hon. Lusaka): What is your point of order, Seaji#

Sen. Farhiya: On a point of order, Mr. Speaker, Sir. Is the&enfor Makueni
in order to say that there is a Jubilee governav 8supplying the medicine? Given that
there are 29 Jubilee governors in the country,afiref them guilty? If it is one, then
name him.

An hon. Senator:They are 27.

Sen. Farhiya: They are 27; my apologies. | am talking about fubilee
governors.

Sen. Mutual Kilonzo Jnr.: Mr. Speaker, Sir, | should have been very clbat t
there are reports that it is a Jubilee governod #rat is why we are asking the
Committee to take this matter seriously. Everyghsmknown but we pretend we do not
know. We investigate and pretend we are investigathose sorts of things, but the
problem is known. Sometimes | wonder the wisdorhafing even people who practice
medicine in the Committee on Health. In my viewg\tlare conflicted.

Sen. Madzayo Hoja ya nidhamu, Bw. Spika. Hili ni Bunge ambailmaweka
stakabadhi ya yote yanayosemwa hapa. Itakuwa hatbiva kwa mmoja wetu hapa
kusema kwamba kuna mmoja wa magavana---.

An. hon. Senator Wa chama cha Jubilee!

Sen. Madzayo Bw. Spika, yuko chama fulani ambacho amekitajaahacha
Jubilee, ambaye ameshindwa kutekeleza vile anakiatza kupeleka madawa katika
hospitali. Hiyo hoja ni muhimu sana na itakuwa rsakwa Wakenya ikiwa hatuwezi
kuambiwa ni gavana yupi.

An Hon. Senator. Ni nani huyo?

Sen. Madzayo Ni nani huyo? Hilo ndilo swali tunalotaka kuulizdi nani huyo?
Atoboe hapa hapa.

An Hon. Senator: Toboa!

Sen. Madzayo Aseme hapa ili tupate kujua kinaga ubaga.

The Speaker (Hon. Lusaka): Sen. Mutula Kilonzo Jnr., you maged to
substantiate. That is what the Senators are asiing

Sen. Mutula Kilonzo Jnr.: Mr. Speaker, Sir, but it is not a statement axdtf
under the Standing Orders. | just said it is regghrfThat Statement was crafted very
carefully. However, if the Committee is seriousttwill discover who this person is and
it is not a person who sells tomatoes. They wiltifout.

The point that | am making is that this allegatiand some of these things, Sen.
Wetangula pointed out, that even on the expiryrafjd, do we even know the drugs that
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come into the country and is the Kenya Bureau ah&irds (KEBS) certifying that these
drugs are fit for human use? As Sen. Seneta says) some of this medicine is
substandard.
This country is in a crisis. The health functioninsa crisis. The Committee on
Health is also in a crisis of its own.
(Laughter)

If they do not stand up and defend this functian---

Sen. Kinyua On a point of order, Mr. Speaker, Sir. | just waminform the good
Senator of Makueni County that it is not KEBS tbattifies medicine, but Pharmacy and
Poisons Board (PPB).

Sen. Mutula Kilonzo Jnr.. Mr. Speaker, Sir, yes, for non-pharmaceuticals.
Sorry, the good nurse and Senator is right.

Mr. Speaker, Sir, from what we have heard in thémede, good wisdom will
dictate that, in fact, the Committee on devolutigets involved, together with the
Committee on Health. Sen. Cherargei has set a gmededent where tri-party
committees have gone into a matter that is croisigy so that we can capacitate the
Committee on Health. Where they are incapacitateccamflicted, we can get this
information for the benefit of ordinamwananchi

Sen. (Dr.) Ali: On a point of order, Mr. Speaker, Sir. This is #econd time that
he saying that the Committee on Health is confliciEhe Committee on Health is not
conflicted because we have no business with Kenyadidal Supplies Authority
(KEMSA). We do not do business with KEMSA. When ysay the Committee is
conflicted because the medical people---. It isrigdit. How are we conflicted?

The Speaker(Hon. Lusaka): Sen. Mutula Kilonzo Jnr.

Sen. (Dr.) Ali: How are we conflicted?

Sen. Mutula Kilonzo Jnr.: Mr. Speaker, Sir, the Vice Chairperson knows.

The Speaker(Hon. Lusaka): Senator, put off your microphon@uYput it on
when you are not talking and when you talk youipatf.

(Laughter)
Sen. Mutula Kilonzo Jnr.: It is called the “Italian job”.
(Laughter)
Sen. Wetangula:On a point of information, Mr. Speaker, Sir. | wighinform
the distinguished Senator for Makueni County, terhaps the Vice Chairperson of the
Committee on Health is the only stranger in Jeamal

(Laughter)

| know and | am prohibited by the Standing Ordersame, that one of the key Members
of that Committee is a transporter for KEMSA.
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Hon. Senators Serious! Serious allegations!
Sen. Mutula Kilonzo Jnr.: | warned you but it is okaj¥ndelea tu.

(Laughter)

Do not provoke this thing.

Sen. (Dr.) Langat: On a point of order, Mr. Speaker, Sir. May | juay $hat the
way the Vice Chairperson behaves shows very watlwe are headed nowhere if this is
the Committee that will investigate this matter.eTRommittee is sick and cannot
investigate this issue on health. | suggest formnatif anad hoccommittee to assist us
on this matter.

An hon. Senator | think so.

Sen. Mutula Kilonzo Jnr.: Mr. Speaker, Sir, my proposal was that in vidwhe
seriousness of this matter and for purposes of3bisate and good order, we capacitate
the Committee on Health. You order that we havieatt two more Committees so that
we can resolve the conflicts that all of us know iarthe Committee on Health.

The Speaker(Hon. Lusaka): Sen. (Dr.) Kabaka, | will give ythe last chance on
this.

Sen. (Dr.) Kabaka Thank you, Mr. Speaker, Sir, for giving me thggportunity.
| will be very brief in this regard. | am not suppog and | will never support KEMSA'’s
misgivings or misdoings. However, whereas othemties complain of delays in supply
of medicine, the case of Machakos County is theosip@. It is very interesting that drugs
are supplied but once they land in Machakos LevdbSpital, they are stolen. It is a big
shame. They are stolen by certain people whoml In@tlname.

Sen. Cherargei On a point of order, Mr. Speaker, Sir. Thank yauny
distinguished Senator. | have observed the behawbmembers of the Committee on
Health, and it is shocking. They are now behaving manner likely to suggest that my
request for a Statement is headed to doom. Sgukst that this Statement should not be
referred to the Committee on Heath with all dugees because the behaviour---.

The Speaker(Hon. Lusaka): Order, Sen. Cherargei!

(Laughter)

That is the prerogative of the Speaker. You will msurp my powers.

Sen. (Dr.) Kabaka, continue.

Sen. (Dr.) Kabaka Thank you, Mr. Speaker, Sir. | think it is highne KEMSA
accounted for every penny in this country.

| was saying, ironically, we have a problem in KMakos County. Once we have
some medicine supplied by KEMSA, it is stolen ingta The good Governor of
Machakos County is on record having castigatedethas

Sen. Ochillo-Ayacka On a point of order, Mr. Speaker, Sir. | haverbséted
here hearing Senators mention things that bordecriomnality but failing to mention
names of people involved. Would | be in order th te Senator for Machakos County
to give us the names of these people who are iedalv criminal activities in Machakos
County?
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Sen. (Dr.) Kabaka Thank you, Mr. Speaker, Sir. In response to teea$or for
Migori County, Sen. Ochillo-Ayacko, | wish to sayat it is within public domain that
these people have been arrested. | do not haveetdoed but it went viral that these
people were caught having stolen a lot of medieweth millions of Kenya Shillings. |
think it is in the safe hands of the prosecutiod #re names of those people should be
known soon.

The Speaker (Hon. Lusaka): Hon. Senators, | want to commits tho the
Committee on Health to work on it and give us arep

(Laughter)

Let us not cast aspersions on our own committeet. Us give them an
opportunity to present a report. It is the reporattwill inform their competence or
otherwise.

Hon. Senators, | have two communications to make.

COMMUNICATIONS FROM THE CHAIR

VISITING DELEGATION FROMGILGIL HILLS SENIOR
SECONDARY SCHOOL, NAKURU COUNTY

The Speaker(Hon. Lusaka): Hon. Senators, | would like to amkiedge the
presence, in the Public Gallery this afternoon\igiting students and teachers from
Gilgil Hills Senior School in Nakuru County. In owsual tradition of receiving and
welcoming visitors to Parliament, | extend a warglaeme to them and on behalf of the
Senate and on my own behalf, wish them a fruitfsikv

| thank you.

(Applause)

VISITING DELEGATION FROMUTAFITI DEB
PRIMARY ScHOOL, MAKUENI COUNTY

The Speaker(Hon. Lusaka): Hon. Senators, | would also likatknowledge the
presence, in the Public Gallery this afternoon.\isfting students and teachers from
Utafiti DEB Primary School in Makueni County. Inrousual tradition of receiving and
welcoming visitors to Parliament, | extend a wargla@me to them and on behalf of the
Senate and on my own behalf wish them a fruitfaitvi

| thank you.

(Applause)

Let us have the next Statement by Sen. MutulariiboJnr.
Sen. Mutula Kilonzo Jnr.: Mr. Speaker, Sir, before | seek for the statement,
allow me to also welcome the delegations from Gégid Makueni.

Disclaimer: The electronic version of tHeenate Hansard Report is for information purposes
only. A certified version of this Report can béanted from the Hansard Editor, Senate.



March 13, 2019 ENATE DEBATES 14

STATEMENTS
DEATH OF157PEOPLEIN ETHIOPIAN AIRLINE CRASH

Mr. Speaker, Sir, pursuant to Standing Order NA.} 1 rise to make a statement
on an issue of topical and national concern reggrdhe air accident involving an
Ethiopian Airlines Aircraft, Boeing 737 Max 8 (ED3) flight ET 302.

As you are all aware, on Sunday"IMarch, 2019, a Boeing 737 Max 8 Aircraft
belonging to Ethiopian Airlines crashed killing 1p@&ople on board. Out of this number
were 32 Kenyans, 18 Canadians, 9 Ethiopians, 8&3hin8 Italians, 8 US citizens, 7
British citizens, 7 French citizens, 6 Egypt citise 5 Netherlands, 4 UN passport
holders, 4 Indians, 3 Russians, 2 Moroccans, 2listal Belgian, 1 Ugandan, 1 Yemeni,
1 Sudanese, 1 Togolese, 1 Mozambican and 1 Nomjegihich fact has now been
confirmed.

First, | wish to convey my heartfelt condolenceshte families and relatives of all
persons who lost their loved ones in the tragicieat.

Mr. Speaker Sir, late last year, on Monday Octd$gra Lion Airlines Plane of
the same model plunged into the Java Sea 13 miaftstakeoff from Jakarta Airport
in Indonesia, killing all the 189 passengers onrtéo@he Lion Air plane was also new
and reports are drawing similarities between th@dent and the Lion Air Flight 610. In
view of these two incidents, one wonders whetheirfélct that both disasters involved the
same aircraft model is a mere coincidence.

The statistics are disturbing for this new modeleiBg’'s 737 Max 8 having
brand-new aircrafts that have gone down twice iyear claiming 346 lives in total.
Following last October's Lion Air crash in Indoresinvestigators said the pilots had
appeared to struggle with an automated systemmasig keep the plane from stalling, a
new feature of the jet. Preliminary findings suggddhat the anti-stall system repeatedly
forced the plane's nose down, despite efforts lmygpio correct this.

There are about 350 of the 737 MAX 8 planes ctilyen service around the
world and some countries and airlines have optegtdand the planes in the wake of the
Sunday crash including, Singapore, China, Indon&ath Korea, Mongolia, Ethiopian
Airlines, Comair, Brazilian Airline Gor, Mexican Aine Aeromexico, United States of
America, Russia, Turkey, Italy, Iceland, Norway, dau and Oman, while others are
continuing to fly the aircraft pending an investiga into the crash and possible
guidance from Boeing Corporation itself.

Worthy of noting, the US Federal Aviation Admimetion on Monday 14
March, 2019, issued a “continued airworthiness fication to the international
community for Boeing 737 Max operators.” The ncafion essentially said that US
regulators think the aircraft are safe to operatetbat the agency will take additional
action if it receives information indicating othese.

| therefore wish to take this opportunity to adpmathe Kenya Civil Aviation
Authority (KCAA) to liaise with the Federal Aviato Administration for quick
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investigations to be carried out to determine thase of the crash and ensure to the
world the safety of using the Boeing 737 Max aiftsta

| thank you.

Sen. Mwaura: Mr. Speaker, Sir, rise to the support the Statérbgrsen. Mutula
Kilonzo Jnr. ---

Sen. Khaniri: Point of Order!

The Speaker(Hon. Lusaka): What is your point of order, SehaKiri?

Sen. Khaniri: Mr. Speaker, Sir, that was a terrible tragedytfos country. In
other jurisdictions where their citizens were afiéek; flags are flown half-mast and days
of mourning have been declared. Since this is itls¢ ime that we are discussing the
same in the Senate of the Republic of Kenya, Iktltinvill be in order for the Senate to
observe a minute of silence, led by the Speakdroimour of our citizens who perished in
that particular tragedy.

The Speaker(Hon. Lusaka): | was going to direct that at tinel ef it. We will
observe a minute silence after the contributions.

Go on, Sen. Mwaura.

Sen. Mwaura: Mr. Speaker, Sir | support the Statement by SemuM Kilonzo
Jnr. Many Kenyans died as a result of the tragédipave lost one of my professors at
Kenyatta University, Prof. Agnes Gathumbi. | alestlsome people that | used to engage
with at Kenya Airports Authority (KAA) on the issugf employment of youth with
disabilities. We had Brigadier George Kahugi ane Ag. Human Resource Manager,
Ms. Juliet. All of them are people who served ttosintry in a distinguished way. There
are many others that we have lost but Kenya hasebitre biggest brunt with regard to
the tragedy.

As we know very well, there are issues with KeAyavays and the competition
from the Ethiopian Airlines because Ethiopian Aids seems to be taking over the
airspaces within Africa and beyond. We in Kenyadé¢e be quite careful because
sometimes when we procure some of the aircraftstaar related equipment, people are
not very keen on doing due diligence with regacdtheir own safety.

It is not by conjecture or coincidence that margurdries have, in quick
succession, gone ahead to ban the use of the B@8ih@ircrafts that are manufactured
in Charleston in South Carolina where Sen. Mutulario Jnr., |, and others visited last
year. Therefore, the USA, obviously has got eveason to protect its own indigenous
company because that is the only way countries tde, same manner the Italian
Government is protecting the companies involvednor and Kimwarer dams. | do not
know whether it is the same thing happening regartle stories we are hearing about
Kenya Medical Supplies Authority (KEMSA).

It is a matter of fact that if countries such asg@pore, Malaysia, the whole of the
European Union and others that you can mention bane ahead to terminate contracts
with Boeing Corporation because of the type ofraits, then it is only fair that we
should have a proper investigation. Since Kenyaffiscted, we need to be issued with
the Statement. We need to know whether there amndasijets that operate within our
airspace, so that we do not end up with a simidamity just because there is a lot of
negligence. Obviously, it appears not necessargueastion of human error because you
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cannot explain how a plane can crash within sixutgégs upon takeoff because that is not
enough time even to return back to the runway.

Like Sen. Khaniri has said, may all the departdssrest in peace. | also condole
with the families that were affected.

The Senate Minority Leader (Sen. Orengo): Mr. Speaker, Sir, | thank the
Senator for Makueni, Sen. Mutula Kilonzo Jnr., foeking this Statement. This is a
tragedy that has happened in the Continent of Afwich is our region. | wish to join
Sen. Mutula Kilonzo Jnr. in expressing my own cdadoes.

However, the Government of Kenya has not takeositipn on this matter. There
are three positions that countries are taking adirdhe world. One, is to ground the
aircrafts if there are airlines within those tamigs that are using this particular aircraft.
Two, is to stop any orders of contracts in regarérty manufacture targeting particular
countries or airlines. There are some countrieschviiiave banned the use of their
airspaces by this particular aircraft. ThereforeKenya, we should ban them from our
airspace because the rest of the world is doing it.

For example, in Singapore, they have banned thisadt from their airspace yet
the accident happened in Africa. This is for abumidaution because there are may be
other airlines which may fly into Kenya, take-o#fsly from wherever there are coming
from and then crash in the Kenyan territory.

Mr. Speaker, Sir, until a full investigation is ded out, the Government of
Kenya should express itself on this particular eraiVe, as Kenyans, have suffered from
quite a number of these crashes, for example, mefaon and Ivory Coast, although
those were different aircrafts.

At one time, we lost an Isapellos aircraft in Addisaba more than 40 years ago.
Therefore, it is a matter which we cannot take iodcause Nairobi could be used as a
hub by airlines which want to get as close to Asiderry their passengers to countries
where these aircrafts have been banned. Therefohereas this was a personal
Statement, | hope the Government of Kenya will akmsition.

Luckily, Kenya Airways (KQ) does not run these eafts. However, we need to
take these three positions. Since KQ is also uBimging, next year, you may find that
one of these cartels have managed to purchasefahese aircrafts which have been
grounded. So, the Government of Kenya needs taegptself on this matter.

The Speaker(Hon. Lusaka): | see a lot of interest. Therefdraill give the
remaining Senators, three minutes.

Proceed, Sen. Halake.

Sen. Halake Thank you, Mr. Speaker, Sir. | support this Stegat and thank the
Senator for Makueni for bringing it. It is sad tha¢ lost 32 Kenyans and other world
citizens. The fact that the aircraft was headingotw capital city, we were on the
headlines around the world for the wrong reasomsvéver, we pray for the families and
look forward to a time when African airspace wil imore secure than it is today.

| was listening to Cable News Network (CNN) theestlilay where they were
listing airlines that have never had any accidehbey kept repeating how some of the
safest airspaces are in Europe and North Americarefore, as a Government, we need
to make sure that our airspaces are safe. Theatatthere is concern that the accident
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was caused by a technical fault on the Boeing ie'yigy because as Sen. Orengo has
said, KQ also operate Boeings.

That said, | condole with the families who lostitHeved ones and wish them
strength as they deal with this. As a country, wecdhto be careful and ensure that our
airspace and aircrafts are beyond reproach sothratontinent does not get backlash or
branded as unsafe airspace.

Sen. Wetangula: Thank you, Mr. Speaker, Sir. | also join in sugpw the
Statement and wish that we send our collective clemdes to the families of our
compatriots and other world citizens who lost thiggs in this tragedy.

Mr. Speaker, Sir, air transport is the quickest fondnany years, the safest in our
travels. However, when it does happen like it did,realise how fragile air travel is. This
is because if passengers crash in a vehicle, chafceaving survivors are much high
that of a plane coming down from the skies.

Mr. Speaker, Sir, we have seen other comparablentéagies, for example,
Toyota, BMW and Mercedes Benz, recall million ofsckom the market to confirm that
the technology in them and any defects detectedatrsystemic in all the brands of that
nature.

Mr. Speaker, Sir, we are particularly vulnerabledagse our airline, KQ, is in the
usual habit of leasing aircrafts as many airlinesttey are not the only ones. However,
some of these aircrafts are normally those thae ledmost exhausted their lifeline then
they are leased for local routes. Therefore, weaareulnerable as any other.

| heard on British Broadcasting Corporation (BB@psterday that the European
Union (EU) turned away a plane from Turkey that waaded to one of their capitals.
That is caution.

| call upon the American Government and its indastnot to rush to blindly say
that Boeing has no problems. It is good for themintgestigate and see whether the
Boeing 7378 Max has any manufacturer’s defectswloatld have led to the downing of
the aircraft. This is because Ethiopian Airlin@msextremely successful airline.

| heard Sen. Mwaura say that it is becoming the tnumsninant. It is not
becoming, it is actually the most dominant airlore the continent of Africa. It does a
wonderful job in carrying people from one end te tither. We want to see that it is
safe.

Mr. Speaker, Sir, | join Sen. Khaniri in asking thae observe a minute of
silence. | also urge our Government to pronoursmfibecause the 157 people who died
on this aircraft were headed to Nairobi. So, theul have touched down on our soils
before they sojournednywhere else. The Government should have deckmay of
national mourning, flown our flags half-mast forday or two and made a bold and
categorical statement in support of the familieshaise who have lost their loved ones.
This has not been done but it is not too late. Ve the Government to do exactly this to
show that they feel with the rest of the world this terrible tragedy that occurred on
Sunday morning in Addis Ababa.

Mr. Speaker, Sir, many of us have taken flightsnfraddis at that time. It is the
most convenient flight. It leaves Addis at 8.30raand lands in Nairobi at 10.30 a.m..
Many Kenyans like to use it because it is not tadyeor too late. They arrive in Nairobi
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in good time and go about their business, espgdfall is a working day. So, anyone of
us who connect through Addis Ababa could have lmgethat flight. Therefore, we feel
for those who have lost their lives.

Sen. (Eng.) Mahamud Mr. Speaker, Sir, | join my colleagues in suppatthe
Statement by Sen. Mutula Kilonzo Jnr.

Mr. Speaker, Sir, air transport as he has saidnésof the fastest. In air transport,
the mistakes made can be disastrous. | am surptisat the Federal Aviation
Administration of the United States of America (U3#as declared Boeing 7378 Max as
safe. That is very reckless because two of theegl&wave crashed in the last five months.
Over 2000 of the planes have been grounded. hfigriwnate that the country that hosts
the manufacturers, the Boeing Seattle and Soutbli@arhave said it is safe and they are
not withdrawing.

As a country, we should declare our air space aohssible for those aircrafts to
fly in. We travel all over the world, we join otheountries in condemning and also
asking the Americans to also ban the use of thémeep until they are investigated.
Boeings are supposed to be one of the best plahese gone to Seattle several times
when | was in the Committee of Transport in theidfal Assembly. Apparently their
planes are becoming very popular and many peomedlkibhem. | think it is time we sat
back---

Mr. Speaker, Sir, having said that, today, | sa#ld message that Somalia has
banned some Antonov planes that fly to their cqubécause they are very unsafe. There
are lot of jungle planes all over the place. Thheotday at the Jomo Kenyatta
International Airport (JKIA), two planes crashedaone another on the runway. Those
are mistakes we cannot make.

We must also ask the Kenya Civil Aviation Autlipr{KCAA) and the Kenya
Airways to take air safety very seriously. The Miny of Transport must also assure us
that our airspace will not be open to those plaodly.

| thank you, Mr. Speaker, Sir.

The Speaker(Hon. Lusaka): Proceed Sen. Faki.

Sen. Faki: Asante, Bw. Spika, kwa kunipa fursa hii kuchargiarifa ya Seneta
wa Makueni, Sen. Mutula Kilonzo Jnr. Kwa niaba yatwwa Kaunti ya Mombasa,
nachukua fursa hii kwanza kutuma rambirambi zangudkati kwa wote waliofiwa
akiwvamo rubani wa ndege hiyo ambaye alikuwa nindjambaye mamake anatoka
katika Kaunti ya Mombasa.

Kwa hakika sisi watu wa Kaunti ya Mombasa, tumiéisitkwa sana na ajali hiyo
ambayo iliwachukua watu wengi katika nchi yetu yania ambao ni thelathini na
wawili. Kenya ndiyo nchi ambayo ilipata hasara kalkwuliko zingine zote.

Bw. Spika, ndege iliyoanguka ni ndege ambazo hajpa Kenya kwa sababu
tuliwahi kusafiria ndege kama hiyo kuelekea Turkewaka jana. Boeing 737 Max 8 ni
ndege ambayo inaingia Kenya na kutoka. Kwa hivym&avile nchi zingine katika
Afrika na ulimwenguni kwa jumla zimeweza kuzipigamfuku kwa sasa ndege hizo
kupaa katika anga yake, sisi pia kama Kenya, inafahukue hatua kama hiyo kwa
sababu usalama ni jambo muhimu sana kwa wasafimaege na wale ambao wako
chini kwa sababu hatuwezi kujua ndege hiyo inavkemangukia wapi.
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Namuunga mkono Sen. Wetangula kwa kusema kuw&amsa wakenya ambao
tumepoteza watu thelathini na wawili, ilikuwa wakatwafaka kuonyesha huzuni yetu
kwa kuamrisha kwamba bendera zetu zipeperushwe miisgoti au tutenge siku moja
ya kuomboleza.

Asante sana, Bw. Spika.

Sen. (Rev.) WagoThank you, Mr. Speaker, Sir. | also add my vowméhis very
important Statement as | also send my condolermcal the families that are affected.

It is a very sad thing that has happened and ntaeryyans are affected.
However, we have not seen the Government givirg afl attention to this. | know the
Ministry of Transport has done something but | khins high time for us to say that, as a
nation, we need to do more. | join my colleague® Whve suggested that, as a nation,
we need to have a day to mourn and also fly ouy #a half-mast so that we can
remember and even show the families affected tleadn® together in this tragedy.

Mr. Speaker, Sir, | saw an old man who lost higewdaughter and two
grandchildren, looking very desperate. There araynveho have lost their spouses and
children. Many people are feeling the pain. It @d for us, as a nation, to stand with
them and also make sure that we create that setysifihis is because sometimes when
the media reports they are not sensitive on trecetif whatever is on the media.

Mr. Speaker, Sir, my suggestion is that medigpfgeshould also be sensitive on
the news and images that they release and sothe ofords they use that have a lot of
effect on the affected families.

| also suggest that proper investigations shbeldione to establish the cause of
this tragedy and also that all the planes withimy&e and for anything that happens
within our country, proper investigation be donettsat we can prevent some of these, if
possible.

| thank you, Mr. Speaker, Sir.

The Speaker(Hon. Lusaka): Proceeed Sen. Madzayo.

Sen. Madzayo:Asante sana, Bw. Spika kwa kunipa nafasi hii. Réaka kuunga
mkono taarifa ambayo imetolewa na Sen. Mutula Katodnr.

Kwanza, natoa rambirambi kwa familia za watu wantgbao waliathiriwa na ajali
hiyo ya ndege. Kuna Wakenya na watu wengine kutoleaifa mbalimbali ambao
walipoteza wapendwa wao katika ajali hiyo ya ndege.

Kadiri ya vile tunavyoelewa ni kwamba ndege zaiBg zimeweza kupigwa
marufuku kutua katika viwanja vya maeneo ya Urdga.ni kumaanisha ya kwamba
kule wameona kuna sintofahamu kidogo katika ndez h

Bw. Spika, kwa hivyo ingekuwa muhimu sisi kama Wake ambao tulipata
madhara makubwa--- Nafikiria katika ndege hii wpbteza watu wengi zaidi
ulimwenguni ilikuwa ni Wakenya. Hii ni kwasababu likawa wanatarajia kufika
nyumbani salama salimini kuungana na wapendwa wao.

Kwa sababu hiyo, ingekuwa muhimu sana kama ndii gi& ingechukua hatua
hiyo kama ilivyochukuliwa na nchi za Ulaya ya kwanhdege yenye muundo huo wa
Boeing 737 Max 8 ipigwe marufuku kupita katika anganchi yetu. Inafaa wasubiri
mpaka tupate taaarifa kutoka kwa wale Boeing werykwamba wamefanya uchunguzi
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na wamerekebisha pale ambapo panafanya ndege lakatiwzimepaa kupoteza
mwelekeo, kuanguka na kuleta maafa haya.

Mwisho ni kwamba kwa ababu tumepoteza Wakenya weagjiilia nyingi hivi
sasa wanaomboleza. Kuna familia moja ambayo imepatatu watano katika ajali hiyo
wakiwemo dada wawili na watoto wao wa kike watdtamilia hizo sasa zitazika watu
watano ambao ni wengi sana.

Bw. Spika, ni jambo la kusikitisha. Ningependa sdaaa taifa letu la Kenya
litatambua---

(Sen. Madzayo’s microphone went off)

The Speaker(Hon. Lusaka): Hon Senators because of time, Wkii®@re is a lot
of interest, but we have to stop there.

(Sen. Madzayo remained on his feet.)

Order! Member.

Hon. Senators, on my behalf and on behalf of theate | also wish to convey
our sincere condolences to the families of all ¢hatio perished in that tragedy and ask
that we stand and observe one-minute of silence.

(Hon. Senators stood up in their places and
observed a minute of silence)

| thank you.
COMMUNICATION FROM THE CHAIR

NULLIFICATION OF DIVISION ON NATIONAL ASSEMBLY
AMENDMENTS TOBILLS

The Speaker(Hon. Lusaka): Hon. Senators, as you may be awaee\Warehouse
Receipts System Bill (Senate Bills No.10 of 201/l ahe Assumption of Office of the
County Governor Bill (Senate Bills No. 1 of 2018¢ne listed on the Order Paper for
yesterday, Tuesday, $2March, 2019, at the Committee of the Whole Stagere
specifically for consideration of National Assemlaimendments to the two Bills. When
the Orders were reached, the House proceeded taimenittee of the Whole to canvass
the National Assembly amendments. As has been taetige, after canvassing the
amendments, the House proceeded to a Division.

However, on closer scrutiny of numbers and Sengiogsent in the House, | have
established that there was no quorum, as stipulate¥tticle 121 of the Constitution,
read together with Standing Order 35 of the SeS8#aeding Orders. For clarity, Article
121 of the Constitution states as follows-

“The quorum of Parliament shall be—
(a) fifty members, in the case of the National Asbly; or
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(b) fiteen members, in the case of the Senate.”

Hon. Senators, as you are aware, Article 123(4h@fConstitution, read together
with Standing Order 78 of the Senate, sets outhlreshold for passage of a Bill in the
Senate, and | quote:-

“Except as provided otherwise in this Constitutiom,any matter in the
Senate affecting counties—

(a) each county delegation shall have one votestodst on behalf of the
county by the head of the county delegation othaabsence of the head of the
delegation, by another member of the delegationgdated by the head of the
delegation;

(b) the person who votes on behalf of a delegatiail determine whether
or not to vote in support of, or against, the nratédter consulting the other
members of the delegation; and

(c) the matter is carried only if it is supported & majority of all the
delegations.”

Hon. Senators, pursuant to Article 121 of the CGantsin, read together with
Standing Order 37, for the Senate to proceed tov&sibn on a Bill or a Motion affecting
counties, there must be a quorum, which is 15 $enatowever, you need a majority of
all delegations, which is 24 delegations to paBglar Motion affecting counties.

Hon. Senators, Standing Order 85 states that, gndte:-

“In case of a technical failure, confusion or emocurring in the course of an
electronic or a roll call vote concerning the nunsbar names recorded, which cannot
otherwise be corrected, the Speaker shall diregtSbnate to proceed to another
round of electronic voting or to another roll catite.”

Noting that the required threshold of 15 Senatoes wot attained, | direct that
pursuant to the provisions of Standing Order 88,@kvisions on the National Assembly
amendments on the Warehouse Receipts System Billa(® Bills No.10 of 2017) and
the Assumption of Office of the County GovernorlB$enate Bills No.1 of 2018) be
nullified and the record of the purported votingéeunged from the House records. |
further direct that the two Bills be listed in tBeder Paper for tomorrow, Thursday™4
March, 2019, for the Senate to proceed to anotherd of electronic voting on the Bills.

| thank you.

(Applause)

Hon. Senators, let us have the next Statement &em Khaniri.

Sen. Khaniri: Mr. Speaker, Sir, | want to thank you for accagdime this
opportunity to issue this Statement. | know it was listed for today, but you have gone
out of your way to allow me to do it today.
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STATEMENT
INCREASEDINSECURITY INVIHIGA COUNTY

Mr. Speaker, Sir, pursuant to Standing Order 47(fige to make a statement on
a matter of county-wide concern on the increassedurity in Vihiga County and, in
particular, the killings in Kilingili Market.

Mr. Speaker, Sir, insecurity is increasing at aarralng rate in Vihiga County.
Not a single week passes by without incidents bbeoy, burglary, violence and even
murder being reported. The latest incident occuaredhe night of Saturday"®March,
2019, when five night watchmen were executed iml dcdbod, and two others left with
life threatening head injuries in the dead of tlghnhby an alleged marauding gang.

Mr. Speaker, Sir, first, | wish to extend my sireepndolences on my behalf and
that of my family, as well as on behalf of the peogf Vihiga County to the families and
friends that lost their loved ones in the heinous @hese are people who have left
behind widows, children and grandchildren who dednand expect answers and justice
from the Government.

Mr. Speaker, Sir, the families and the communityehdaghtly blamed the police
from Kilingili Police Station, which is a few megfrom the crime scene, for the deaths.
According to some of the family members of the deseel, the police were informed of
the impending attack, yet they never bothered testigate the threats. During the
incident, when the night guards raised alarm ofdtiack, the police never responded,
claiming that the incident was happening in Kakam€gunty, which is not within their
area of jurisdiction. |, therefore, wonder what paped to the police mottoJtumishi
kwa Wote”.

Mr. Speaker, Sir, | am very disappointed with thelige in general, and
specifically those in Kilingili Police Station. THeolice Service in Kenya is alleged to be
the biggest abuser of human rights. Evidence afagxdicial killings, abuse of office,
brutal control of protesters, bribery, promotinticit brews, human trafficking among
others, always end up at the doorsteps of thegalotably, the police appeared to be so
efficient when it comes to---

(Sen. Khaniri’'s microphone went off)

| am sorry, Mr. Speaker, Sir; | will repeat thaatsiment. Notably, the police
appear to be efficient when it comes to miscondbat, fail miserably in providing
security for Kenyans.

Mr. Speaker, Sir, on 6February, 2016, | requested in this House a Sttem
concerning the shooting of demonstrators by pdiicen the same police station, but no
action was taken. When the Chairman came to respgmmdaid an inquest had been
opened; he gave us the file number and, up to mom 2016, we have not heard
anything with regard to that---

(Sen. Khaniri’'s microphone went off)
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Mr. Speaker, Sir, in light of the above, | wouldvhaexpected a more punitive
approach than just mere transfers of the policeer involved. This definitely warrants
urgent action by the Inspector-General of Polid8P). The increased insecurity has
subjected people from my county to live with theattle in their houses, but some still
get stolen because house break-ins and robberg degly occurrence. The current re-
emergence of gangs that recruit young boys and gitd crime calls for urgent resolute
action by the Cabinet Secretary (CS) for Interiord aCoordination of National
Government.

Mr. Speaker, Sir, it is alleged that the killings the Kilingili Market were
committed by members of a dreaded gang named “dthérs.” It is appalling that one
of the accused suspects in the attack is a youggmMbo is still in school. These gangs
are all over the country and they inclu@aza, Mungiki, Wakali WaoChina Squad,
Confirm Group,amongst many others. These gangs are just too arahyare found in
every part of the country, which demands urgenbact

Mr., Speaker, Sir, the national Government, in gogfjion with the county
governments, should speed up the rural electrfingtiroject and ensure that all markets
have lights. This will not only spur economic adtes, but also improve security. It is
unfortunate that the whole of Kilingili Market, wdi is on the border of Kakamega and
Vihiga counties, neither has street lights nor tlighasts. This should be corrected
immediately

Lastly, Mr. Speaker, Sir, we should be honest vathiselves and accept that
insecurity is a challenge in the country todayhérefore, wish to bring this matter to the
attention of the Senate, and appeal to the nati@mlernment and even the county
government to consider providing benevolence fundse affected families in Kilingili
and ensure that the perpetrators are brought tk. boo

Thank you, Mr. Speaker, Sir.

[The Speaker (Hon. Lusaka) left the Chair]
[The Deputy Speaker (Sen. Prof. Kindiki) in the idha

The Deputy Speaker(Sen. (Prof.) Kindiki): Very well. | am sure theo@mittee
concerned has noted and will take the necessargnast accordance with the new
Standing Orders.

Sen Ochillo-Ayacko, is one minute enough?

Sen. Ochillo-Ayacka Nearly enough, Mr. Deputy Speaker, Sir.

The Deputy Speaker(Sen. (Prof.) Kindiki): You have two minutes.

Sen. Ochillo-Ayacka Thank you, Mr. Deputy Speaker, Sir. | want tartk my
very good friend, Sen. Khaniri, for raising thistiea | want to confess that we went to
the same primary school and so, we are very goedds; and were in this House before.

Wanton killing and reckless vengeance by membetseiublic is prevalent in
very many areas. In a ward called Kamagambo Easligori County, five people were
killed by irate mobs, allegedly for practicing witraft. That happened about two weeks
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ago. These were very poor people and they weredlaist week. This happens because
the police or law enforcement agencies do not taken. Therefore, members of the

public become desperate and seek revenge, whialidshe done by God because God
says: “Vengeance is mine.”

Mr. Deputy Speaker, Sir, | want to urge all of as, Senators, and particularly
Government law enforcement agencies, to ensurethlest act promptly and deal with
criminally intended activities, so that such gadgsnot invite vengeance by people who
feel that justice will not be applied in matterattthey complain about.

Thank you Mr. Deputy Speaker, Sir.

The Deputy Speaker(Sen. (Prof.) Kindiki): Sen. Abshiro, not more thamo
minutes.

Sen. Halake Thank you Mr. Deputy Speaker Sir. | come fromthemn Kenya
and should be given more minutes. | have been---

The Deputy Speaker (Sen. (Prof.) Kindiki): Order, Senator! Under what
Standing Order?

(Laughter)

Sen. Halake Mr. Deputy Speaker, Sir, on a light note, under $tanding Order
that northern Kenya is affected by insecurity mtivan any part of this country, but |
thank you for your consideration.

First of all, | rise to support Sen. Khaniri whoshlarought this Statement. | am
saddened because those of us from northern Kemghtasay that we come to Kenya so
that we can get some security and sleep nicelyntwt it looks like the rest of Kenya is
catching up very well with northern Kenya, and tisatot a good sign.

Now to get to the point, in places like Isiolo kitys are a daily occurrence, and |
am not saying that, that makes it right. But thet that it---

The Deputy Speaker(Sen. (Prof.) Kindiki): What is your point of ordeBen.
Wambua?

Sen. Wambua Mr. Deputy Speaker, Sir, did you hear the Senlak&a
insinuating that the people of northern Kenya comkenya? Is northern Kenya not part
of Kenya?

The Deputy Speaker(Sen. (Prof.) Kindiki): Sen. Abshiro

Sen. Halake Thank you Mr. Deputy Speaker, Sir. It is a knofant that for a
long time the people of northern Kenya said thel/rit belong to Kenya on account of
insecurity. | am just trying to make a link thatistvery sad that the entire country is
catching up on this sad situation.

The Deputy Speaker(Sen. (Prof.) Kindiki): Are they from northern Keayr
from the Kenya of the North?

Sen. Halake Mr. Deputy Speaker, Sir, sometimes we are couffizseto where
we are from.

(Laughter)

The Deputy Speaker(Sen. (Prof.) Kindiki): You have withdrawn the rerks
anyway.
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Sen. Halake | have withdrawn the remarks.

The Deputy Speaker(Sen. (Prof.) Kindiki): Please, conclude. You hawee
more minute.

Sen. Halake Thank you, Mr. Deputy Speaker, Sir. The issuansecurity is
saddening and worrying because the centre of amodecy is the rule of law. It is
seems like there is such a huge breakdown of tleeafulaw in our country, even in
places that we had thought had law and order. tlwaéws and see the trend; that these
killings are happening very close to police pobidact, the media always reports that it
is 400 metres or 500 metres from the police pd&tsat is going on? Is it that the police
are part of this? Questions linger.

As | condole with the families of Kilingili, | wdd like to say that these killings
in Kilingili could be in any part. It could be indtnbi Odha of Isiolo, and Sen. Ochillo-
Ayacko has just described his own. Something nezti® done and it is about time that
the relevant Committee gets to the bottom of tmesakdown of the rule of law in our
country. We cannot preside over that kind of unfoate situation. These extrajudicial
killings are becoming scary. | will not go throutte list because it was read.

Mr. Deputy Speaker, Sir, | support and | stand wité families. | condole with
them and can relate with them. Please, let usogibiet bottom of this.

| thank you.

The Deputy Speaker(Sen.(Prof.) Kindiki): Sen. Wetangula.

Sen. Wetangula Thank You, Mr. Deputy Speaker, Sir. | support 8tatement.
How | wish Sen. Khaniri had, in fact, moved a Matiof Adjournment, so that we can
also encompass other criminal activities that Haa@n going on all over the country.

The saddest thing is that almost all the watchméohered by this criminal gang
are above 60 years. Secondly, nothing was stotan them. Three, they were killed 50
metres away from the police post. To kill brutdilye people and being security guards,
they must have been carrying some form of weapongle or otherwise. There must
have been a commotion. Did the police not heaPthis

You may recall in the previous governments, untier watch of the late Hon.
John Michuki and the late Hon. (Prof.) George Saitthey brought to Parliament
Motions and proscribed criminal gangs. There wasyola-Musumbiji Sungusungu
Bagdad boys, Mungiki, Chinkororg Amachuma et ceteraAll these were proscribed
through this Parliament. We heard this morning fitbin Senator for Migori that there is
another one that has popped out in his countya8smgwenyaand many others.

| want to urge the Committee on National SecuriDgfence and Foreign
Relations to liaise with the Cabinet Secretary,nistry of Interior and Co-ordination of
National Government and urge him to bring to Parkat an instrument to ban these
criminal gangs, and deal with them in accordandh wie law and make them feel the
full weight of the law.

Mr. Deputy Speaker, Sir, you can imagine a 60 wédiman, who is working as a
watchman to struggle to take his children to schigad his family and make ends meet.
Then, senseless killers come with crude weaponsstsih him to death. This is why
even as a senior lawyer | have never supporteddtee of removing the death penalty
from our books. This is because there are cesiirations such as this---- When you

Disclaimer: The electronic version of tHeenate Hansard Report is for information purposes
only. A certified version of this Report can béanted from the Hansard Editor, Senate.



March 13, 2019 ENATE DEBATES 26

catch up with the person who walked into Dusit D&dt, Westgate, Kilingili Market and
senselessly butchered people, that person doagesetve, if found guilty, to burden the
State with looking after him, feeding and givingnhsecurity. They deserve to go to the
electric chair, and this is done in other jurisiios.

Some of these criminals are even running ‘governsievithin the Government.
They collect taxes fromananchi. When you go to matatu termini they are the ones who
are responsible and make millions of shillings urnithe watch of the Government. We
have a social contract with the Government, azens that we do not look after our
security, we surrender it to you as Governmenbadk lafter our security and you must do
it.

Thank you.

The Deputy Speaker(Sen. (Prof.) Kindiki): Sen. Nyamunga, you may @ed.

Sen. Nyamunga: Thank you, Mr. Deputy Speaker, Sir, for giving niast
opportunity. Just before | make any comments omtresstion that has been put forward
by our senior Senator from Vihiga, it is also vanportant to support what Sen. Abshiro
has just said that in Kenya, sometimes you areetbto ask if you are actually from
Kenya or you are part of Kenya. It is not only @mhs of security but even in terms of
development.

There are places in this country you may be fotoeask if you are actually this
country. For example, areas like Turkana, West Eakad many others that have been
left behind. So | think this Jubilee Government idbdoalways be put on the spot to
answer so many questions. Apart from the issue eclrity, they should also be
answering issues to do with development.

But now on the security statement; in Kenya, iias only---.

(Sen. Milgo interjected)

The Deputy Speaker(Sen. (Prof.) Kindiki): Order. Sen. Milgo, did ysay order
or point of order?
(Laughter)

Sen. (Dr.) Milgo: Point of order, Mr. Deputy Speaker, Sir.

The Deputy Speaker(Sen. (Prof.) Kindiki): That one is allowed. Whatit? |
thought you had said order.

Sen. (Dr.) Milgo: Thank you, Mr. Deputy Speaker, Sir. Is Sen. Nyanauing
order to say; ‘this Jubilee Government’? A few ntesuago we were talking about serial
killings and we even complained about police. | @oh sure that all the police or rather
all security come from the Jubilee Government. Ehegho are supposed to take
responsibility must take responsibility irrespeetiof whether they come from Jubilee
Government.

Thank you.

Sen. NyamungaMr. Deputy Speaker, Sir, right now---

The Deputy Speaker(Sen. (Prof.) Kindiki): Is there another governnient
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Sen. Nyamunga:Mr. Deputy Speaker, Sir, right now the Governmenpliace is
a Jubilee Government. Corruption has never beealdsy to county governments, it still
remains with the national Government and that & ibbilee Government. They must
take care of all Kenyans not only in terms of sggubut also development. Kenya is
divided into two states; one for the people withailtle and another state for people
without.

On the issue of security, the policemen should &g gensitive because when
you talk of security, in our homes alone, thera Ist of insecurity, for example, the way
our women are being treated even by our own memifetise same family. When we
talk of security, it is both husbands and wives. Ndge had issues where it is either the
wife or the man taking the law into their hands awdn killing some members of their
families.

Security is a very important matter and it is uploe Government to make sure
that there is security everywhere, not only outfideeven in or homes.

Thank you.

The Deputy Speaker(Sen. (Prof.) Kindiki): Very well. Sen. Kinyua, yauay
proceed.

Sen. Kinyua: Asante sana, Bw. Naibu Spika kwa kunipa fursakvianza kabisa
ninataka kumshukuru Sen. Khaniri, kwa Statementagimlameleta. Ningependa kusema
kwamba mimi nikiangalia kwa marefu na mapana maifmdyga yameangaziwa vizuri;
yote ni ukweli mtupu. Kenya kumekuwa na vikundi giima kwanza kabisa ninataka
kutuma risala zangu za rambirambi kwa wale waliovaampale Kililingili. Ninasema,
pole sana kwao.

Lakini ukiangalia Kenya kuna vikundi vingi kama eziMungiki, Chinkororo na
vinginevyo. Vikundi hivi vimekuwa vikiongezeka sakwa sababu ya ukosefu wa kazi
kwa vijana wetu. Ninataka kukemea hivi vikundi keababau ukitembea, kwa mfano,
kule Laikipia, utapata kuna vikundi vingi, hasaukikli chaMungiki.

Kuna jambo ambalo linanitia hofu, kwa sababu, utepavamba, wale ambao
wanasemekana wanaongoza hivi vikundi, wakati wagehi tunaitishwa stakabadhi ili
kuonyesha kwamba tumehitimu kusimama. Unapata kwamgdgombeaji viti wengine ni
washukiwa au ni viongozi wa hivi vikundi. Kwa hivyminaona Serikali haijajitolea
kabisa kupambana na hivi vikundi.

Askari wamezembea katika kazi zao kwa sababu wahnaibiwa, wananajisiwa,
watoto wanalaitiwa ilhali ni karibu na vituo vya afisa wa usalama. Maafisa wa
usalama wenyewe wanaonekena kuzembea katika kazi Kaipotiwa unasikia
wakisema ya kwamba, unapaswa uwashike wale watatetev Unashindwa kazi yao ni
ipi. Kazi yao ni kuketi pale kungoja, lakini kukigl mahali watu wamekunywa pombe,
wanataka kuenda pale kuitisha mlungula, lakini vatafika kupigana na hawa wakora,
askari wenyewe hawapatikani.

Kwa hivyo ningeomba, Serakali yetu ya Jubilee - laawya nimeskia ikikashifiwa
- tufanye kazi tukiwa kitu kimoja kwa sababu kursdeymapatano. Kama kuna ufisadi,
sisi sote tuwe pamoja. Kwa hivyo, ni vizuri tuungatlufanye kazi tukiwa pamoja na
tuwache kukemea wenzetu kwa sababu utengano nifudha
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Nikiwa kama Mwenyekiti wa Ugatuzi, nimeskia Sen. adwnga akisema
kwamba, ufisadi bado uko katika Serikali kuu, laknnataka kumwambia kwamba,
akitembea pale katika kaunti, kuna ufisadi si haba.

Asante.

The Deputy Speaker(Sen. (Prof.) Kindiki): Thank you. We need to carug
this. The list | have here would take us to the efithe day if everybody spoke.

COMMUNICATION FROM THE CHAIR

MEETING BETWEEN THEDEVOLUTION CSAND
THE COMMITTEE ON DEVOLVED GOVERNMENTS

The Deputy Speaker(Sen. (Prof.) Kindiki): Hon. Senators, | would like
communicate that the Cabinet Secretary for Dewvatutivill be appearing before the
Committee on Devolved Governments and IntergovemaheRelations of the Senate,
tomorrow in this chamber at 11.00 a.m.

The issues which have been communicated to theoG&al with include the
Solai dam and a few other agenda.

Nothing prevents any other Senator who has anestter would want to ask the
CS to respond to some of these things to attenchofimw 11.00 a.m., in this Chamber,
the Cabinet Secretary for Devolution will be heyau can attend as a friend of the
Committee on Devolved Governments and IntergoventahdRelations if you are not a
Member of that Committee.

Very well. We will defer a number of items in todaprder Paper. We will defer
Order No. 8, unless the Mover wants us to ringlék but from the look of things, | do
not think the bell can rescue the Mover; it wouddn act of futility. So Order No. 8 is
deferred. The same case applies to Order No. 911,012, and 13. So we will proceed
from Order No. 14 and if time allows at the endOotler No. 14, we will move to Order
No. 18.

BILLS
Second Reading
THE PRESERVATION OFHUMAN DIGNITY AND
ENFORCEMENT OFECONOMIC AND SOCIAL RIGHTS BILL
(SENATE BILLS N0 27 OF 2018)
(Bill deferred)
Second Reading

THE COUNTY GOVERNMENT RETIREMENT SCHEME BILL
(NATIONAL ASSEMBLY BILLS N0.100F2018)
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(Bill deferred)
Second Reading

THE PUBLIC PARTICIPATION BILL
(SENATE BILLS N0.40F2018)

(Bill deferred)
Second Reading

THE IMPEACHMENT PROCEDUREBILL
(SENATE BILLS N0.150F2018)

(Bill deferred)
Second Reading

THE DATA PROTECTIONBILL
(SENATE BILLS N0O.160F2018)

(Bill deferred)
Second Reading

THE CARE AND PROTECTION OFOLDER MEMBERS OF
SOCIETY BILL (SENATE BILLS N0.170F2018)

(Bill deferred)
The Deputy Speaker(Sen. (Prof.) Kindiki): Next Order.
Second reading

THE COUNTY STATUTORY INSTRUMENTSBILL
(SENATE BILLS N0.210F2018)

(Sen. Farhiya on 12.3.2019)
(Resumption of debate interrupted on 12.3.2019)

The Deputy Speaker(Sen. (Prof.) Kindiki): Sen. Faki, you had conclddeur
contribution, is that so?
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Sen. Faki:Yes, Mr. Deputy Speaker, Sir.

The Deputy Speaker(Sen. (Prof.) Kindiki): Very well. Sen. Cherargggu have
the Floor.

Sen. Cherargei:Thank you, Mr. Deputy Speaker, Sir. | want to catglate the
Committee on Delegated Legislation for this wonde#ill. But before | move, allow me
to condole with the people of Vihiga County througly neighbour, Sen. Khaniri, for
that unfortunate incident. We stand together indsoity and | am watching and keenly
following the unfortunate events because they ayengighbours. | know if there are
security lapses in that county, it will definitedjfect Nandi.

Mr. Temporary Speaker, Sir, | condole with the figmEven as the Inspector
General (IG) of Police Joseph Boinett exits th@etave hope the police reforms that we
are still following up should be followed. In Nan@obunty, one year ago, we had such
rampant incidences. However, when there were sohages in the investigating
officers, among other things, and there were sicanit improvements of security, but
you realize that the enemy is within. Thereforbppe that issue of Vihiga County needs
to be resolved so that the families can get justice

As the Chair of the Committee on Justice, Legalak$f and Human Rights, |
want to assure Sen. Khaniri that if he needs tipp@t of my Committee, where human
rights is one of our key concern, we will be mdrart willing to ensure we that the police
are held to account and they do their work becauspay them to do that work.

Mr. Deputy Speaker, Sir, | thank the delegatedslagjpn committee. Yesterday, |
was to make my few comments on this Bill because #traight forward. Last week,
many people attended the Sixth Devolution Confezenn Kirinyaga County.
Unfortunately, | did not make it because | was awayofficial duties. We agree that
devolution is growing and as it grows, we shouldheoup with legislations on how to
make sure that devolution, as envisaged underl@riic4 of the Constitution, gets the
real intended purpose of the letter and spirit. Wéat devolution to work for our people
in Nandi County all the way to Mombasa, Busia, Menag and Turkana, because it is
important.

(The Deputy Speaker (Sen. (Prof) Kindiki) left @eir)
(The Temporary Speaker (Sen. Nyamunga) in the Chair

Madam Temporary Speaker, even as we went for theh SDevolution
Conference, | have seen many people saying thaneesl to review on how that
Conference should be held. Secondly, there areauty mproposals. Even as we head to
the Legislative Summit, these are some of the ldnaswill enrich and allow our county
assemblies to operate. We are building up soméeasfet laws to ensure that we enrich
devolution in some sense and allow the county askesnto get the guiding principle in
terms of their guiding policy and legislative agand the 47 county assemblies.

That is why last time, the Senate ensured that cilinty assemblies have
autonomy in running their affairs. We want counsge@mblies, whose bigger brother is
the Senate, to function effectively and efficiently as much as we are giving them
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autonomy of running resources and many other affare need to ensure that we have
legislative proposals or laws that are in placeridch devolution. Therefore, even as we
assist in enriching devolution, we want to see firakresults at the grassroots level.

Madam Temporary Speaker, there is a problem eithieh the Senate, the
national Government or county governments, becatrse | saw in the Sixth Devolution
Conference in Kirinyaga County is not an inspimatto most of the Kenyans across the
country. It seems people are confusing devolutmmference with a cultural event. Most
of the things that you saw being either repackagfhgand, display of calabashes,
wearing skins, issues of booths, and | cannot smlydom but the ultra-modern sitting
room arrangement in most of the stands, it is vefprtunate.

So, even as we come up with serious legislatiommth devolution such as this,
we should also be aware that Kenyans want developrhaish | would have seen my
county, displaying how many kilometers of road thewe graded, culverts they have
installed, health facilities that are functionagveélopment they have done like the way
Makueni County are doing that will have value aiddit

Madam Temporary Speaker, we are neighbors, you knery well that my
county relies on agriculture. Maybe, they would dn@vought milk or flour that has been
manufactured in Nandi County. Those are thingswleaheed a pragmatic shift from. We
need a shift from the old thinking that the devigntconference is a cultural conference.
It should be a development conference where caurti® Kisumu County should
display fish that is packaged in Kisumu. The waurypopular slogan is. Those are some
of the things --- but our governors were busy digplg archaic and cultural things,
carrying aroundmursik that is not part of development. This was not @urircision
ceremony where you are bringing cultural issues.

(Laughter)

| am so embarrassed by my own county because Istvasked. Some of those
things are not supposed to be displayed in froth@efcamera because you can turn blind
or some other things which | do not want to sathFloor of the House can follow you.

(Laughter)

So, | agree that we might have a few areas thdt Ewes will come in place and
assist. | want to make a few remarks because | mgrdolleagues to add to this.

| will just go to Clause 5 that says “Before a rfagjon-making authority makes
statutory instruments and in particular whereghaposal is likely to have direct effect
on business or strict competition, the regulaticakimg authority shall consult with
persons who are likely to be affected by the predoamendment and shall invite
members of the public to give their views on thstimment within a prescribed period
and in a manner to be determined by the Committee.”

Madam Temporary Speaker, we always say public gigation, consult the
necessary stakeholders and the beautiful thing,lahohk the many critical decisions,
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judgment or legal jurisprudence that has been nwadmir courts is because of public
participation.

Madam Temporary Speaker, Clause 5 incompulatesging and substance and
the letter of Article 10 on the aspect of publictjggpation. Therefore, | agree that such
decisions that are made, especially in consultdigfore making statutory instruments, is
very important. Ignorance of the law is no excuséwe should make sure that we do
proper procedures such that we do not face legdlertges after passage of such laws,
regulations or even statutory instruments and fples. Therefore they must be looked
at. Consultation is very important and | think thrafters of the Bill, the Committee, has
just used another word. It should just be publidip@ation. It is captured in the spirit of
Article 174 on the issue of devolution.

Clause 5(3) (a) says: “involve notification andter@n article by advertisement of
bodies”. These are the things that The County Gowent Act has captured on how we
should ensure before doing anything, it should bélipized, we should even use
traditional media, advertisements and all the resrgsmedia. Counties are not aware
that they can even have community radios. | hawesaen any county use local radio
stations. If you want to promote public participat you should even---

The Communication Authority of Kenya (CAK) does inatve much power than
the Constitution that has been allocated by Fo8ahedule on the functions of county
governments. One of them has been given power Y@ kammunity radios. | hope
counties are watching and listening that they sthawsure they factor in such, so that
they can ensure they have community radios.

Madam Temporary Speaker, let me move quickly tous€da7. | had a few
comments because this is a straight forward Billsdys that contents of regulatory
impact assessment and precise language---legaldgegsometimes has legal Jargon or
any professional language, sometimes even how dotdtk and write should be direct
and precise. In Clause 7(1) (a), they have saidstatement of the objectives of the
proposed statutory instrument and the reasonstdoproposed enactment.” Those are
very important statements.

Madam Temporary Speaker, Clause 7(1)(c) says:-

“A statement of other practicable means of achigvihe objectives,
including other regulatory as well as non-regubatmptions.”
This is because we cannot put everything in writbngn law.

The Clause goes on to talk of an assessment otdbkes and benefits or the
proposed statutory rule and the reasons why otle@nsare not appropriate. | think it is
just trying to ensure that it is guiding, such tkia people who are working on these
statutory documents use it as a guiding princildeEnyans are very good people who are
ingenious and sharp, and if you do not guide themotthis or that way, they will create
their own things. Therefore, it is very importamiat when you say, “Contents of
regulatory impact assessment” and even the costbandfits--- It says, the regulation
making authority shall in preparing an impact Stagat obtain independent advice. |
wanted to emphasize on that.

| have read the Bill, but | know that we will con® amendments. Clause 7(3)
says:-
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“The regulation-making authority shall, in prepaia regulatory impact
statement, obtain independent advice as to theuadgmf the regulatory impact
statement and of the assessment included in thdategy impact Statement in
accordance with the guidelines.”

Therefore, the big question is this. You know tlzatrruption is systemic; and it

sometimes comes through the system. When you askties to look for somebody to

give you independent advice, they are very goodat T why when you look at the

proposed law on the creation of the Office of theu@y Attorney, we are trying to

ensure that--- We have various counties, like NmirGity County, whose biggest

pending bills is on legal advice. The reason wetwancome up with the Bill on the

county attorneys across the 47 counties is becaadhink it is much cheaper to have a
county attorney on the payroll being salaried thaning to outsource that service.

Madam Temporary Speaker, if you are getting inddpat advice, it will mean
that you must consult, advertise and procure. Veaavare that when you procure an
independent or a private entity, the cost of primmgdthat advice is not small. | do not
want to cast aspersions, but Kenyans are awarevtiet you go to private hospitals and
a doctor only asks you: “How are you feeling todaypu might be billed even
Kshs5,000 at the end of the day. | agree that thleoelld be independent advice, but let
us use bodies like the Kenya Law Reform CommisgibRC) and other statutory
bodies that are in place. This is so that thatai/be a county government needs advice
on these statutory regulations that we are puttinglace, they can easily talk to the
KLRC and other bodies in the legal profession.

Madam Temporary Speaker, | agree with Clause 7,then notification of
regulatory statements; that it is the same thingutdlic participation. It just says that the
notice shall include this and that; it shall inaud brief statement of policy objectives
sought to be achieved by the proposed legislaitate whether the copy or the copies of
the data may be obtained or inspected. In thetspfriarticle 35 and 34 of the
Constitution; and media freedom and access to nmtion, because we now have the
Access to Information Act---. These are the thitigs Bill was trying to take care of.
With Kenyans, we must be prescriptive and tell thehat to do. If you do not do that,
they are likely to run or veer off, because theae be people who are rogue. | know that
we have many people who are good, but there atsetivho are rogue in some of these
things. Therefore, | agree with the notification.

Madam Temporary Speaker, Clause 8(1) says:

“A regulation making authority that intends
to prepare a regulatory impact statement shallfynoti
the residents of the county, of the intended
preparations, by notice in the Gazette, County Gaze
and in a newspaper of wide circulation within the
county”

Notification of regulatory

impact statements.
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That is why | was telling counties that they nowdadhe powers, now that they
do not know; they can use community radios and tloeal media. We thank God that
the media space is nhow open and almost every ragitims country has a radio that is
run by private companies. It, therefore, makeasye

Madam Temporary Speaker, there is a Bill thakisdp sponsored by Sen. Were —
| stand corrected if | am wrong — on the issuehef €County Printer. We now want to
make work easier, because if, for example, Elgeyraidwet County Assembly wants to
put a gazette notice maybe on the laws that theypassing, they must come to the
national Government Printer. The same is true foother counties, all the way from
Kisumu, Nandi to Mandera. Therefore, when the cppninter is available and when we
have the county gazette, it will even be more asibés

Madam Temporary Speaker, even for Members of Paei (MPs) and
Senators, it is not easy to get the Kenya Gaz¥gtia.can, therefore, imagine somebody
in Riat, which is somewhere in Kisumu; or in HomayBwhere my good brother, Sen.
M. Kajwang' comes from; or somewhere in Rusingands. The Keny&azettenotice
can get there, but if it was somewhere in Homa Biajs better. We know that our
citizens are sharp and if they are interestednmatier, they will go to Kisumu City to get
a copy. In fact, sometimes we blame our counties ot doing effective public
participation, but they do not exploit opportursti¢hat the law has given them.
Therefore, the notice is very important.

Let me finish with Clause 10, on the Scrutiny d&t8tory Instruments by a
County Assembly. | agree that we are trying as magpossible to build the capacity of
the county assemblies so that they do not becompenalices or a rubber stamp of the
county executive. We were told by Sen. Faki that Mhombasa County Assembly is
facing closure simply because — according to thanmation that we are getting — of the
fight between the County Executive and the Counsgeinbly. The County Executive
wants them to rubberstamp, and the County Asserdbdty them, “No, you are over
reaching your mandate.”

Therefore, Madam Temporary Speaker, we are giyiogers to the county
assembly to have that capacity and autonomy,because they are playing an oversight
role. They are the ones who are at the grassrewtd to ensure the effectiveness of
oversight. However, the Governors are so smartttiey have turned the Members of
County Assembly (MCAS) into their Public RelatiorffiCers (PROs) by saying, “I will
come and do this or that project.” They shouldtdad, be interrogating these governors
but, unfortunately, that is what the governors doang. That is why we want to ensure
that we build their capacity. Therefore, we beligvéhe capacity of the county assembly
to scrutinize, but they must also be serious imgeof anything. They say every statutory
instrument made after---

(The amber light on the timer went off)

| can see that my time is almost up. The Bill Sténgd:-
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“Every statutory instrument made after the commsrezd of this Act
shall stand referred to the Committee or any othatr may be established for the
purpose of reviewing and scrutiny of statutoryrastents.”

This is key. They have also spoken about relevansiderations, and this is also guiding
the county assemblies. Therefore, county assembliest ensure that when they are
scrutinising these statutory instruments, they rbesteen.

Madam Temporary Speaker, as | conclude, | remerttir even in my own
county, there is a time when the MCAs rejected qgessof supplementary budget
proposals. It subsequently became a huge confrontaetween the county government
and the county assembly because the former waiitedlatter to rubberstamp its
proposals. | hope that when it comes to statutoggruments that will involve county
executives, they should not fear anything.

Even Proverbs 28 says, “The wicked flee when no rmparsueth: but the
righteous are bold as a lion.” That is how | wamehcourage our MCAs, because they
are sometimes intimidated by governors until thapnot do anything. We, therefore,
need to give them power.

Madam Temporary Speaker, | know that my time isluygeg to support this Bill
and look forward, during the amendments stage rittgbmore amendments so that we
can make sure that devolution works in both theitsand letter of article 174 of the
Constitution. | look forward, in the future, théet Devolution Conference should not be
turned into a cultural event; but into a developtr@rent where we share real ideas on
how to better the lives of our people across ounty.

Thank you, Madam Temporary Speaker.

Sen. (Dr.) Milgo: Thank you, Madam Temporary Speaker, for giving time
chance to contribute to this Bill. It is long ovaeedbecause it is about issues of statutory
instruments in the counties. For many years, ountes have been operating without
proper guidelines. This Bill provides a legal matken for them to scrutinise statutory
instruments.

Clause 4 guides the MCAs on what is required eirthit encourage adherence to
standards in drafting statutory instruments to ensiffectiveness. This cause speaks to
issues of enhancing public participation. Publictipgoation in making laws in the
counties has posed a great challenge. | am gladBilienhances public participation in
statutory instruments in counties.

Clause 5 of the Bill provides timelines for pubparticipation. Through public
participation, members of the public makes themtabutions and enrich any statutory
instrument. For example, if it is a matter of lefgs or economic resources, the views of
members of the public are taken into consideratidmerefore, this Bill will enhance
resource management as well as accountabilityeircdlinties.

Part Il of this Bill is about Regulatory Impactag&ments. For example, Clause
7(2) states that-

“The assessment of the costs and benefits shalldacan assessment of
the economic, environmental and social impact &edlikely administrative and
compliance costs including resource allocationbdst
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In any case, constituents of a particular counthsas business people will know
how they will be affected by whatever will be prepd. People will also know how their
environment will be affected.

Clause 8 says proposals by county residents witbken on board and members
of public will know objectives of any statutory tnsment.

Part IV of the Bill is about Scrutiny of Statutoipstruments by a county
assembly. It is provided for seven sitting days $orutiny of a statutory instrument
before a county assembly. There will be sufficigmie for proper scrutiny and input. So,
by the time a statutory instrument is implementédyill have the support of all the
people in a county. Therefore, apart from enhaneiccountability, it will increase and
enhance proper management of resources in theiesunt

The second last part of this Bill is about geng@ralvisions. It provides timelines
when a statutory instrument shall be put in us@rdivides for what should happened
before the expiry of a particular statutory instenty so that there is no gap between one
statutory instrument and the next. That will engtisg people prepares the next statutory
instrument before the previous one lapses.

Madam Temporary Speaker, | thank the Committeeconing up with such a
wonderful Bill. As | said in the beginning, thisIBspeak to many issues affecting our
counties. For example, a few minutes ago, Sen.a&ther spoke about cases of divisions
when it comes to supplementary budgets. We carlaatdoMCAs because it is because
of lack of understanding. However, if we enact tBil into the Act, there will be legal
instrument to guide them on what to do.

With those few remarks, Madam Temporary Speakbgd to support this very
important Bill.

The Temporary Speaker(Sen. Nyamunga): Fair enough. Let us listen to. Sen
(Rev.) Waqo.

Sen. (Rev.) Wago:Madam Temporary Speaker, | stand to support Thentyo
Statutory Instruments Bill (Senate Bills No.21 &f18). | congratulate the Committee for
coming up with such a relevant Bill that will hedlpunty assembilies.

As | was reading through the Bill, | realized itbject is to provide a
comprehensive framework for the making, scrutinyblation and operation of
statutory instruments. As we know, subsidiary ligisn is key in the running of county
governments.

We all know very well that the role of the Seniatéo oversight our counties. We
also know well that most of the times, county adsers suffer in the hands of the county
executives. By providing such a framework, we Wil helping county assemblies to do
their work more effectively. In fact, by passingstiegislation, we will be empowering
them.

As | was reading through the Bill, | also realizbat the Act will also apply to
every statutory instrument made directly or indigeander any Act of county assembly.
Right now, there is a gap. Counties have been rsuffe lot because there was no any
framework to guide them. So, this Bill seeks toymte a legal mechanism by which
county assemblies will scrutinise statutory instemts. Looking at the clauses in this
Bill, we can clearly see it will obviously enhante work of county assemblies.
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When | was looking at this Bill, | wanted to undarsd the meaning of statutory
instruments. It has been stated that statutoryrumsnts means any rule, order,
regulation, direction, form, tariff of costs or fedetters, patent, commission, warrant,
proclamation, resolution, guideline or other statyt instrument issued, made or
established in the execution of a power conferrgdob under an Act of a County
Assembly under which that statutory instrument wibssdiary legislation is expressly
authorized to be issued.

Madam Temporary Speaker, through this Bill, w# priomote high standards in
the drafting of statutory instruments to ensurd thay have legal effectiveness, clarity
and intelligibility to the anticipated users.

Madam Temporary Speaker, our counties suffer ddéause most of the time
MCAs are not able to do their work diligently. Asaid, there is conflict between the
executive and the county assembly where most ofithe, the executive wants to use
them as a rubber stamp. Therefore, when we giva thes, they will be able to do their
work without any problem.

Madam Temporary Speaker, through this Bill, we wdhhance public
participation in the making of the statutory instent. Public participation, as we all
know, is very important. Many Kenyans are lookiogward to it because it is the only
way they can air their views, ideas and tell thantgp governments, or the leadership,
what they want and stand for. | support this Biltlgoray that it will be implemented.

Madam Temporary Speaker, Clause 5(1)(b) in pamnllConsultation before
making statutory instruments, states that:

“The regulation-making authority shall consult wigfersons who are
likely to be affected by the proposed instrumerd ahall invite members of the
public to give their views on the instrument witlanprescribed period and in a
manner to be determined by the Committee”

This is a very important area. This is because whetested or affected people
are invited, they will be able to air their viewaise their concerns, play their part in what
is happening and also own the entire process.Wway this takes care of the common
mwananchi.Therefore, it is important and will help the pempin the ground to do their
work effectively.

In the same part Il, Clause 5 (2) (b) states that:

“In determining whether a regulation-making authorinas undertaken
consultations under subsection (1), regard shatidaed to the extent to which the
consultation-

(b) ensured that persons likely to be affected ey proposed statutory
instrument had an adequate opportunity to commerthe proposed content of
the statutory instrument”

This means that a lot of consideration will be ipyplace on behalf of the affected
persons so that within that timeframe, they willele@rything in writing or appear before
the Committee and also say how much that affe@mtand how the problem can be
solved.

Clause 3 (b) which has really excited me states-tha

Disclaimer: The electronic version of tHeenate Hansard Report is for information purposes
only. A certified version of this Report can bé¢anted from the Hansard Editor, Senate.



March 13, 2019 SENATEHBATES 38

“Without limiting by implication the form that con#ation referred to in
subsection (1) might take, the consultation shall-

(b) invites submissions to be made by specifiece dat invite
participation in public hearings to be held conaegnthe proposed
instrument”

Madam Temporary Speaker, this means that thiscpéati Bill will take care of
everything and that in all the 47 counties theré e uniformity in practice when it
comes to this particular area of statutory instmime

Madam Temporary Speaker, part IV under Scruting@tutory Instruments by
County Assemblies, Clause 10(1) states that:

“Every regulation-making authority shall within g8V sitting days after
the publication of the statutory instrument trartsmicopy of the statutory
instrument to the clerk of the county assembly taling before the county
assembly.”

This clearly means that there will be accountabdihd no wastage of time. Once
they have gone through the other processes, euagyithll follow systematically.

Clause 12 states that:-

“The Committee shall, in scrutinizing a statutomgtrument, be guided by
the principles of good governance and the rulehef law and shall consider
whether the statutory instrument-

(b) infringes on the fundamental rights and freedaithe public”

Madam Temporary Speaker, Sir, this clearly showsd, lmave said, the Bill will
protect and take care of the people that we serve.

This is a Bill that we, as the Senate, need to aup@nce it is implemented, there
will be uniformity in our country. We will have eahced the capacity of our county
assemblies and given them enough power to exentiaéthey are called to do. As they
serve the people, they will exercise their powersl stand firm without being
manipulated by anybody.

With those few remarks, | support the Bill.

Sen. M. Kajwang’: Thank you, Madam Temporary Speaker. | rise to sughpis
Bill that has been brought before this House by Gtmairperson of the Committee on
Delegated Legislation, Sen. Samuel Poghisio.

Madam Temporary Speaker, county assemblies amadis¢ important cog in the
wheel of devolution. That is why Article 176 (1) thie Constitution says:

“There shall be a county government for each taamsisting of a
county assembly and a county executive”.

As Sen. Orengo keeps reminding us, it was delieBratonstructed in that
manner to show that county assemblies are the thaésepresent the will of the people
in counties. If there was any ordering, county addees would be more important or
superior to county executive. However, we all agitest there are at the same level
because they are different arms of Government.

This is also why Article 185(1) goes ahead to beay:t

“The legislative authority of a county shall be tegkin, and exercised by,
its county assemblies”.

Disclaimer: The electronic version of tHeenate Hansard Report is for information purposes
only. A certified version of this Report can bé¢anted from the Hansard Editor, Senate.



March 13, 2019 SENATEHBATES 39

Madam Temporary Speaker, statutory instrumentsna@ns of making law. Law
is made from Bills that have been passed by thenasies. They can come up with
bylaws, circulars or regulations. The absence atuiry Instruments Act or law for
county assemblies has created a gap where couetutxes have been doing crazy
things without consulting the people and the coastsemblies.

Madam Temporary Speaker, to further reinforce mguarent that county
assemblies are important, | dare say more impottzart the Senate, to an extent, in
making sure that devolution succeeds in the cosintibey have functions that the Senate
does not enjoy. For example, county assembliesnamved in the budgeting process.
Right now, each and every county assembly is dputgic participation and hearings on
County Fiscal Strategy Papers (CFSP). As the Sgwatare sitting in Nairobi waiting to
pass the Division of Revenue Act and County Allaratof Revenue Act while county
assemblies are on the ground talking to peoplegettthg their views on the budget.

County assemblies are involved in appointmentgyTdre the ones who appoint
the County Executive Committees (CECs). They cam dnmd fire. They are the ones who
endorse or approve County Public Service BoardSE3y. They also exercise financial
and operational oversight. They can also impeaelgtivernors. That is why if we want
devolution to succeed, the Senate must invest aflds time to make sure the county
assemblies are strong, empowered, financed ancbgagpby legislation to ensure that
the objectives of devolution are achieved.

Madam Temporary Speaker, we have seen interestingulars, notices,
proclamations and by-laws from the counties. Tlaeeesome, for example, in Murang’a
County where they came up with a programme cabéata tumbili, which in English
means ‘look for the monkeys.” In that programmegythargeted to look for 10,000
monkeys that were messing up with people’s cropsrd was a financial aspect to that.

That kind of a proclamation needs to be subjectedcounty assembly
verification. This is because if you look at thdinigion of statutory instruments in this
Bill, it includes proclamations made by people wiave been given certain powers by
legislation in those counties.

Madam Temporary Speaker, when we went to Kakan@maty two or three
years ago, there was a proposal - | think this wake Finance Bill that was before the
assembly - to tax anybody who owned chicken. It ¢banty if you do not own chicken,
you are considered a foreigner. There was supptisé@ huge tax for the owners of
chicken, livestock and trucks bringing sugar, whikhe bedrock of the economy of that
region. There was also a tax on private funerals.

These are things that the executive cannot sitéoraer and decide on without
having some element of public participation andtipgation of the people who have
been elected by the public to represent their éstst

Even in Nairobi, there are by-laws that run thity.dn my reading of statutory
instruments, a by-law would qualify for each ofskaegulations that should be brought
before the assembly. Nairobi has very interestipnplvs. | want to challenge the County
Assembly of Nairobi County that once they pass thml it becomes an Act of
Parliament, they should subject it by the by-lapreclamations by the governor and the
executive to Parliamentary or assembly for revied @atification.
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Madam Temporary Speaker, even as we talk of atetgtinstruments law for
county assemblies, we know that at the nationaligPaent, we have a problem. The
Statutory Instruments Act that governs the natidmegislature — the Senate and the
National Assembly - has a lot of friction. | was time last Parliament and we saw a
situation where the Senate approves a statutotyument and the National Assembly
rejects it. Then, the question was: What next?

I remember in the wisdom of the Chair and botlus#s, we said that, that then
should trigger mediation. The common understandingediation is when both Houses
pass different versions of Bills. What about statyiinstruments? Unfortunately, when a
mediation team was set up to fine-tune and harredis thoughts of both Houses on a
particular statutory instrument, one House decit®do show up.

Unfortunately, we do not have any legislation oogadures to help the nation
when one House decides to abdicate its duty. Tl the collapse of that statutory
instrument.

We need to make sure that we fix some of thaaees at the national legislature.
County assemblies will be lucky enough because they unicameral, but the
bicameralism we have at the national level cargétca lot of conflict. As we legislate
for the counties, let us make sure that we haventalare of our interests. If we do not do
so, then we will have situation where it will dedeon the mood of either House for a
statutory instrument to be passed.

Madam Temporary Speaker, also in the opiniorhefSupreme Court of Kenya,
virtually anything and everything in this Repubtioncerns counties. It is difficult to
draw a line on statutory instruments that wouldreated by the National Assembly and
the Senate. However, it is still possible, by rewrmey that Act, to come up with a
definition that will not encourage acrimony, coafland competition; that will guide us
going into the future and say that these kindssfruments that can be dealt with by the
National Assembly exclusively, others by both Haused some exclusively by the
Senate.

As we go to the Legislative Summit in the wonde@ity of Kisumu, | hope the
organisers will not put us in the Big Four Agendiaight jacket. We went to Kirinyaga
County to discuss the Big Four Agenda, which isaiomal Government initiative. We
need now to go back to the Constitution. Whenever sit down in a devolution
conference or legislative conference we need tdagk to the Fourth Schedule of the
Constitution and focus on the function that haverballocated to the Senate and county
assemblies. That way, we will make sense.

If we go there to talk about the Big Four Agendd @nojects where we do not
even have a budget line, it will not augur well &@. If we continue complaining that the
national Government is implementing projects withowr involvement and participation,
we will spend an entire week in Kisumu City lamagtirather than coming up with
solutions.

Madam Temporary Speaker, my understanding of ld&wa is that it does not
stop with county assemblies and end with goveraatsthe Senate. When we go for the
Legislative Summit, | dare propose that this time meed to involve our brothers and
sisters from the National Assembly. This is becawdethe end of the day, it is a
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Legislative Summit. We all have a legislative dutyshould not be an exclusive preserve
of county assemblies and the Senate.

| also hope that governors will show up becaus®y thave the tendency of
thinking that matters to do with legislation arenbath them. Therefore, they stay away
from legislative summits. The manner in which wentwred the entire nation and the
devolution space by going to Kirinyaga in our nunsbiegom day one to the last day, we
expect that governors will also be humble and @wmbugh to sit down, so that we look at
the success of devolution, or the challenges thiatecas a result of legislation.

Madam Temporary Speaker, if we are going to stpymunty assemblies, then a
number of things must happen. However, it must stdh each of us. | chair the County
Public Accounts and Investment Committee (CPAICatthelies a lot on county
assemblies. That Committee of the Senate can rmveuccessful if county assembly
public accounts committees are not.

Here we are in Nairobi trying to make a determmratbn audited accounts for the
Financial Year 2017/2018 and yet, there are cosirttiat have never tabled a single
report before the House since their inauguratiod(h3. How then will Senate be wiser
than county assemblies, yet they are the peopleawiew of the ground?

When we look at a county such as Migori and ale tteat over Kshs2 billion has
been fleeced by certain persons, the question leer&/was the county assembly when
that was happening? If we look at a county sucBaasburu and there are allegations that
the governor could have disappeared with Kshs2librhi These are allegations. | am not
saying he did, but just what has been reported.rédfivas county assembly when all this
was going on?

Madam Temporary Speaker, when we look at all #monts of the Auditor-
General brings before us, we can clearly see Heaetis a systematic failure, not just at
the county executive level, but the county assertesgl. Today we tabled more than 20
reports for the Financial Year 2017/18. Yesterdady reports were tabled for the same
period. The Constitution requires us to consider ahopt them within three months. The
word is ‘shall’.

This House has been engaged in an illegalitydmkihg at reports beyond the
three months. If the Constitution says that Pamiatrshall consider and adopt within
three months, what business do my Committee anéagples have to be discussing
reports for Financial Years 2013 to 2018? We wariake a different perspective to this
matter and ask ourselves what the Constitutioniregjwof us. It is possible for us to
adopt the reports that were tabled today withiee¢lmonths.

The Public Audit Act, Part 6, goes ahead and says:-

“That within three months after Parliament has aeldpthe Auditor-

General’s report, every Accounting Officer and mspble person, shall report

back to Parliament on measures taken to mitigagerigks identified by the

Auditor-General.”

Madam Temporary Speaker, what we need to be ergagian exercise after
adoption, rather than a strenuous exercise beftwpt@n, that then keeps us looking at
receipts and imprests for two, or three years. Th#te kind of perspective we want to
adopt as Senate. It is the kind of perspective @aetwo encourage the county assemblies
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to adopt, so that by the end of this year, allh&f 47 county assemblies and the Senate
shall be current.

Madam Temporary Speaker, if we took that appro#dias financial benefits for
our county governments. This is because the DinisibRevenue is based on the last
audited accounts as adopted by Parliament. It idlegality for us to be considering
Division of Revenue on accounts of Financial Ye@t42015. It must be on the basis of
Financial Year 2017/2018. The Constitution sayBaliswithin three months”.

We expect that the national accounts shall be adoptithin three months
whether the committee reports back or not. As altiethe basis of revenue share will
move from the numbers that the national Treasurgtsvas to use for Financial Year
2014/2015, and move to the numbers of Financialr,Y2@17/2018, which is Kshs2
trillion as opposed to over Kshsl ftrillion that wave be using for the Division of
Revenue. So, everyone benefits out of this

Madam Temporary Speaker, these are some of thesiskat when we go for the
Legislative Conference we will be sharing. My Corttge is also organizing a meeting
of Chairpersons of Public Accounts and Investme@tsnmittees from all the 47
counties, so that we can look into that. | do holpat, by that time, the Statutory
Instruments Act for County Governments will be iage, so that we can also reflect on
the role, scrutiny and public participation of staty instruments, how that can be
reinforced and how that can be enhanced to enbkaterésources and counties are not
pilfered and that there is efficiency in counties.

In addition, the three risks to devolution — cotirop, incompetence and the
national Government — are fairly addressed thrqurghary and subsidiary legislation.

| support.

The Temporary Speaker(Sen. Nyamunga): Thank you, Senator. Sen. Halake
proceed.

Sen. Halake Thank you, Madam Temporary Speaker, for giving thes
opportunity to contribute to this important Bill. would like to congratulate the
Committee on Delegated Legislation for coming uthwt. Looking through this Bill and
knowing that the weakest link in devolution is adly implementation of legislation.
Even as much as we need to legislate, implementdtms been a major gap in
devolution.

What causes these gaps is lack of the right ingntsnthat would link themselves
to people take action. With this Bill, | see a fetavhere our county assemblies will have
the right tools and instruments to execute and tfor executive arm of county
government to implement the legislation.

Madam Temporary Speaker, as it has been alludbg toany of hon. Members,
a country is as strong as its institutions. As $grat us remind ourselves of the role of
the Senate under Article 96 of our Constitution —

“The Senate represents the counties, and serva®tect the interests of
the counties and their governments.”

| cannot think of a better Bill that protects theunties, given that as we have
heard, there are a lot of gaps with regard to sohtbe statutory instruments that would
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enable counties or their governments, both at #gslative and executive arm, to
execute and apply legislation that exists bothaéibnal and county levels.

Madam Temporary Speaker, we are told in this lagmh that it cascades what is
there at the national level. Even though what &lable at the national level may need a
bit of amendment to ensure that statutory instrumare a shared responsibility by the
bicameral Parliament, as Sen. M. Kajwang has stggeklowever, at least there should
be a framework in place at the national level, Whioes not exist at the county level.
This Bill lends itself to that and ensures thaattis done.

Even though sometimes we do not want things torescpiptive, this Bill has
defined very well what constitutes statutory instants.

“Statutory instrument” means any rule, order, ragah direction,
form, tariff of costs or fees, letters, patent, ooissions, warrant,
proclamation resolution, guideline or any othertugtay instruments
issued, made or established in the execution ofepawenferred by, or
under an Act of a County Assembly, under which tisédtutory
instrument, or subsidiary legislation is expresaiyhorized to be issued.”

These statutory instruments are means by whicht@sucannot only execute, but
can get revenues from their resources. We all kaomwown resources has been a major
issue whereby counties are acting as departmematioinal Government. The day we do
not get disbursements from the national Governnbatcounties come to a standstill.

Through this legislation, counties should be abléave instruments and tools to
use, even for own resource mobilization or own mexegeneration through regulation on
tariffs, costs on fees, patents and commissions BHI is very important. It not only
enables execution at the county level of implenteriaof some of the legislation, but it
breaks it down to what can be done on daily bagithb executive and others to make
sure that our counties are functioning units atcthenty levels.

Madam Temporary Speaker, again, the provisionsatevery well taken care of
in terms of how the regulation making authoritieswd do this. There are robust public
participation provisions that have been given. &fae, bringing decision making down
to the lowest level and in the frontline of servm®vision. That way, our authorities to
which the statutory instruments will be delegatedl, have a framework within which to
conduct public participation so that the reguladiare fully made through expressed
participation of the people that will be impactgdtbem.

| also like the idea around — | think it is a vggod idea that, perhaps, most laws
should adopt — is the issue around the impactrete Sometimes, we find that we go
and legislate, make regulations or do policy framedw, that have such undesired
consequences because we have not thought througihtldt means for the people that
would be affected by these laws.

This Bill does look at this and makes sure thatpbeple that are affected are, not
only included in the process, but also the impdcsame of these regulations and
statutory instruments, have been looked at andideresl. If a mechanism has been put
in place to ensure that should there be risks atoundesired consequences, then there is
a provision for revoking whatever that would affeat people adversely.
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The Bill not only does cascade, but it also prosider county assemblies a tool
for oversight as well. If in the process of thetiary instrument making, they have the
opportunity to oversight, scrutinize the regulai@nd statutory instruments and to make
sure that it is right and fit for the purpose. &ttf it gives them tangible tools to use to
oversight the executive and to make sure that th&ris not just limited to law making,
but also representation is guaranteed. That waycdkinties and their assemblies, will be
strengthened and be relevant, both in the worlécoinomic development and not just
legislation.

This Bill is important because it strengthens tbenty assemblies, which is a
reflection of us, as SenatoMl/e find also that in the Senate, we are sometineedird
with very mundane issues that should have beemte&ge of at the primary oversight
level. In my opinion, this Bill will definitely mad sure that a lot of the primary oversight
roles will be taken care of at that primary level.

Therefore, for this House to come up with this $égion, it is very beneficial to
us, even as Senators, because then, we can nowwdbahigher level, secondary
oversight as opposed to dealing with basic andamyrtevel oversight in the counties.

Madam Temporary Speaker, the only concern | hawke perhaps, may be the
Vice Chairperson of the Committee, Sen. Farhiyalc@ok at is some of the timelines.
It says within seven days. | am wondering knowirttatmhe legislative process can be,
especially where we require certain public partitign, scrutiny of the assembly and
with all the competing priorities - not to say tlhis is not a priority - we may wish to
relook at some of the timelines.

| have read somewhere where it says it should lbleiwseven days. As | was
reading, | wondered if a seven day timeline isasomable amount of time. We do not set
up ourselves for failure knowing just how much theeeds to be done both at county
and different levels.

There was also one concern under Clause 8(1) vithsags:

“A regulation making authority that intends to paep a regulatory impact
statement shall notify the residents of the couotyhe intended, preparations, by
notice in the Gazette, County Gazette and in a paper of wider circulation
within the country.”

Madam Temporary Speaker, | am thinking that istadm prescriptive. Perhaps,
we could allow counties to use the best channelsoaimunication for that county as
opposed to prescribing exactly what to use. Ifoanty is better at may be snail mail or
county knows that it is through community radiotttieey can reach their residents or a
nomadic community may be using other means of conication, then, we do not talk of
this and have it too prescriptive to beat the psepdor which, perhaps, the
communications was intended.

Madam Temporary Speaker, | do not want to belaboirmportance of this Bill.

It strengthens and protects counties. However, ttegiare not there in themselves for the
sake of being there, they are there to serve. Bitlisvill make sure that it breaks down
some of the legislation into statutory instrumethist can be used on a daily basis for
revenue collection and for all aspects of executbrsome of the legislation. It must
ensures that a county government run as a govetrimgnhas economic impacts for its
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people and serving the people who generates reseierefore, it is sustainable and
will be there to serve the people in future.

As | support this Bill, I can attest to the fac@atht lends itself to a lot of
provisions in the Constitution from public partiatpn to service to giving the people the
power to manage their affairs. However, it is ajgang them the tools to do so in a
manner that is within a framework of statutory fostents.

Madam Temporary Speaker, with those few remarksulavlike to support this
Bill and look forward to this House legislating ¢y empowering, county strengthening,
and institutional strengthening Bills of this na&uMhen we move to more strategic
things like the overall primary level executionjnpary level oversight, legislation is
taken care of at the county level and we have tstigng governments at both national
and county levels.

With those few remarks, Madam Temporary Speaksrpport.

The Temporary Speaker (Sen. Nyamunga): Very well, Senator. Sen. (Dr)
Musuruve.

Sen. (Dr.) Musuruve Thank you, Madam Temporary Speaker.

(Sen. (Dr.) Musuruve spoke off record)

This Bill is important because it is helping us eéasure that devolution is
effective. When you look at the core mandate of3keate is to represent the counties
and protect the interest of the county governméittsrefore, there is need to strengthen
the county assembly and ensure that it is strdvag,dven MCAs are confident enough to
execute their mandate.

Statutory Instruments are very important becausg #re an avenue or vehicles
through which laws are made. When laws are madedaunty, they are good because
they regulate even the behaviour of people in ffieeo Through laws, it is possible to
come up with a law that will help counties devetbpmselves, look at ways in which
they can collect revenue and serve the peopldhibgtare made to serve.

These are issues that are core in the SenateisTiesause through counties, it is
possible to reach the people on the ground. Thetesessence of devolution to ensure
that people on the ground have the powers to ddewvbBathey so wish with regard to
decisions that pertain to them.

This Bill states clearly that a report has to bal lam the county assembly
concerning a statutory instrument. The county abiemhave to scrutinize the report to
decide whether it is okay or void. If they say stvoid, then it means that statutory
instruments do not work or they will not be implertable. Sound statutory instruments
will empower county assemblies to do their worleefively.

| am also happy because clauses of this Bill asarchnd not ambiguous.
Sometimes when language is ambiguous, it confusegl@ to an extent of them thinking
those instruments will eventually not work for theirhis Bill says clearly that the
language needs to be clear. If the language is aleé unambiguous, then it is possible
for people to know and understand the objectseiribtrument. They need to know what
the benefits and demerits of the instruments are.
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This clarity is very important because if you affito something that you are not
sure of, then that will eventually not work for tipeople. This Bill cuts across all
counties. There will be uniformity with regardsttee statutory instruments in all the 47
counties.

| am also happy about Part Il of this Bill thatnoes out clearly to talk about
consultations which is very important. Consultatisrthe essence of devolution. When
people are informed about what is happening, akddag give opinions about a certain
instrument, then this is very good. This is becaqusaple will be affirming to something
that they understand and have prior information uab. If an instrument is
operationalised and people do not know about iheend of the day, they will complain
when they do an appraisal. Therefore, when thezernsultation from the beneficiaries of
the instrument, it will work for them. This will bgood for devolution.

Madam Temporary Speaker, apart from the affecezdgnms, it also talks about
expert advice. This means that when coming up aitinstrument, not just anybody can
add to it. There has to be experts working on tiserument. The fact that advertisements
will be there is a strong point. This is becauserdhare situations, even in counties,
where you find that many things just happen andplgeare not aware. For instance,
issuing of tenders. If tenders are just given imnt@s without being advertised, it
retrogresses devolution. There is need to advertiserms of whatever instruments, so
that the right expertise come on board and peagl@atified about them. If this is done,
our people will be very comfortable and happy.

Madam Temporary Speaker, these adverts should the imainstream media and
not hidden somewhere or just in county media. Thadeerts should be in the
mainstream newspapers, electronic media, in additiothe chief'sbarazas,so that
everybody is made aware of them. That way, no oilesay, “I was not aware of this
opportunity; | would have applied.” Everyone shoblel given an equal opportunity to
apply. If they merit, then they can go ahead anevdatever it is that the advert intended
to.

Madam Temporary Speaker, | support this Bill beeatissmpowers the county
assemblies. Our county assemblies need to be empdvand strengthened for the
purpose of ensuring that we are implementing desxsiuwhich we must defend. It is
constitutional that we want devolution to work. Foat to happen, we have to ensure that
the people who are directly in touch with the ctinsnts are strengthened. Once they are
strengthened, then the people will see that theéyallg have the powers in terms of
decision making, laws and anything that affectsithe

| beg to support.

The Temporary Speaker(Sen. Nyamunga): Hon. Senators that brings us€o th
end of the debate on the Bill that is before theaBa | would like to now call upon the
Mover to reply.

Sen. Farhiya: Thank you, Madam Temporary Speaker, for giving rhe t
opportunity to reply to The County Statutory Instient (Senate Bills No.21 of 2018).

Madam Temporary Speaker, | wish to thank all thenaB®s who have
contributed to this Bill; starting with Sen. Fakiho is a Member of our Committee; Sen.
Cherargei, who has also contributed extensively, $&lgo and Sen. Waqo.
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| would also like to thank Sen. M. Kajwang for almggesting some amendments
in terms of the parent Act for the House, whiclhis Statutory Instruments Bill of 2013.
He has proposed that it be amended so that if tisege procedural issue regarding
mediation, then this House brings a solution teé sha@emate.

| would also like to thank Sen. Halake who als&edlabout timelines in terms of
the short timeline needed for the turn-around @fceing this Bill.

| also thank Sen. (Dr.) Musuruve for contributing;really appreciate her
contribution.

Madam Temporary Speaker, | would like to ask Sesatio also bring
amendments to the Bill for the Committee to consideterms of improving it. This is
still open. These amendments shall be brought befis House for deliberation.

Madam Temporary Speaker, the role of this Housw iprotect counties, and
because of that, | have no doubt that this Houdlepass this Bill. | also wish to ask our
sister House, given the simplicity and importandettos Bill — in terms of what
difference it would make to the county assembinetheir role of oversight and ensuring
that they oversight the executive — to expedit@assing as well. This is because that is
what will make a difference for the Committees adl&yated Legislation in the county
assemblies.

Madam Temporary Speaker, the Committee on Deleghégislation of this
House had an opportunity to visit some of the cpuagsemblies. We noted that the
narrative that is out there. They do not have aaméwork. To them, this is just another
Committee just to fill up the numbers. For us toveout from that position to a position
where these MCAs have a legal framework, we muss ghis Bill. This is a great
opportunity for both Houses to ensure that this iBipassed.

Madam Temporary Speaker, given that---

(Loud consultations)

The Temporary Speaker(Sen. Nyamunga): Hon. Senators, even if we need to
consult, it should be done in low tones becausangdan the middle of a very important
Bill.

You may continue, Senator.

Sen. Farhiya: Madam Temporary Speaker, given the great passidrirenlevel
of knowledge in terms of this issue, and considgefiow weighty it is, it has been
canvased very well by different Senators. Therefa only should we expedite its
passing, but | want to be on record in this Houseeguesting our sister House not to
delay it. It is a timely Bill. It is an idea whosiene has come.

It is something that will make a difference, notlyofor the Committees on
Delegated Legislation in the county assemblies,ahsn in terms of the executives, to
ensure that they also know the rules of makingetregulations. This Bill gives them a
benchmark of what to consider when they want toaerthkse regulations. This Bill also
supports the executives, not only the county asemb

Madam Temporary Speaker, | beg to move that thanguof the question be
deferred to tomorrow pursuant to---
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The Temporary Speaker(Sen. Nyamunga): You beg to request that the muttin
of the question?

Sen. Farhiya: Yes, Madam Temporary Speaker. | beg to requestpinding of
the question be deferred to tomorrow pursuantand@ng Order 61(3).

Thank you, Madam Temporary Speaker.

The Temporary Speaker(Sen. Nyamunga): | direct that putting of the Qigest
should be listed tomorrow. We, therefore, defetipgtof the question until tomorrow.

(Putting of the Question on the Bill deferred)
The Temporary Speaker(Sen. Nyamunga): Next Order.
Second Reading

THE DETERMINATION OF THE NATURE OFBILLS
(PROCEDURB BILL (SENATE BILLS NO. 300F2018)

The Temporary Speaker(Sen. Nyamunga): Order No.15 is also deferred
(Bill deferred)
Second Reading

THE NATURAL RESOURCEYBENEFIT SHARING)
BiLL (SENATE BiLLS NO 310OF2018)

The Temporary Speaker(Sen. Nyamunga): Order N0.16 is also deferred.
(Bill deferred)
Next Order!
Second Reading

THE COUNTY WARDS (EQUITABLE DEVELOPMENT)
BiLL (SENATE BiLLS No. 340F2018)

The Temporary Speaker (Sen. Nyamunga): There is a request that this Bill
should be deferred to next week. It is, therefdeferred to next week, according to the
request that we have.

(Bill deferred)

Next Order!
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Second Reading
THE TEA BILL (SENATE BILLS NO. 36 0F2018)

Sen. Cheruiyot: Thank you, Madam Temporary Speaker. | beg to mbaeThe
Tea Bill (Senate Bills No. 36 of 2018) be now r@aflecond Time.

Madam Temporary Speaker, this is a very importahtd@us who come from the
tea growing counties. It is a great moment of horfou us to get this opportunity. |
would wish to give a brief history of how we gotrselves here. Before the drafting of
this Bill, | moved a Motion in this Chamber, whdreequested that Senate allows a few
of us, Senators, who come from tea growing courtbeform a select Committee to
keenly look into the challenges that continue teftea farmers in our country, especially
the small-scale tea farmers, the bulk of whom nanys represent in this House.

On many occasions, if you come from a county hkme, it is impossible to
address a campaign meeting, during the time thataye seeking for leadership and the
opportunity to serve in this House, without givitgm a plan of what you intend to do
with the tea sector.

First of all, | would wish to appreciate the Senfatethis great opportunity that
they gave us. It is not very usual that our collesyget to agree with us, especially the
magnanimity that came from our colleagues thateservthe Committee on Agriculture,
Livestock, and Fisheries. They would otherwiseehaaid that since this sector falls
within their purview, the matter should rest unktie day that they find time to sort it.
However, they agreed with us. | would even wistsitmyle out the Chairperson of that
Committee, who is among the nine Senators thaedamith us in the select Committee.

The select Committee had two mandates. One wasdadegislative proposal to
this House on how the challenges in the tea segtbbe addressed. The second mandate
was to table before this House a report documerttiegchallenges that are faced by
farmers in the tea sector. The report is ready el we are still polishing and making a
few changes before tabling it in this House forgtdm as a report.

Madam Temporary Speaker, | would wish to report thare is good progress on
that front as well. | would wish to just give thitouse highlights of what it is that is
contained in The Tea Bill (Senate Bills N0.36 ofL8D This Committee that was formed
did engage all the major stakeholders in the tetos¢o understand the challenges that
the sector continues to face. We listened evehdd3overnment through the Ministry of
Agriculture and the conglomeration of different @avment departments that look into
the different crops in our country. We heard tipeegsentation as well.

We also listened to the Kenya Tea Development AgéktDA), who are the
largest tea managing agency in our country and Eagtan Tea Traders Association
(EATTA), the body that manages the East Africanaaation in Mombasa. We had an
opportunity to listen to them and share with usdhallenges.

We listened to Tea Research Foundation, which & @inthe very important
institutions where for the last 50 or 60 years,fe@ganing as a business was sustained by
the good work that was done by these Governmetitutisns. They would do proper
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research in terms of the viability of different oés of tea and advise farmers for a
particular type of soil, this is the kind of teamé that they are supposed to plant, so that
they enjoy maximum yield. They would even do marketvey as well and advise the
country.

Tea is a global business and given the thingsatehappening world over, you
do not want to find yourselves exposed. When yaelzagood research arm, they should
be able to inform you what to do. If Iran, whichase of our strongest tea market, close
the door on us or give us sanctions as they haxengn the last few days in terms of
pricing, where else can we sell our tea?

The unfortunate thing is that, you will get to readhe report that we will present
before this House, and get to realize that afteramalgamation of different crops to
form, under the armpit of one Government agencesgarch was completely left behind.
For the last five or six years, the only thing ttied Tea Research Institute has been doing
is to receive salaries from their Exchequer. Therabsolutely nothing with regards to
the work that they are supposed to do. As | saedhad the opportunity to listen to them.

Madam Temporary Speaker, one of the cardinal iesiof this Constitution
2010 is that it places the public right at the hedrdecision making. For every public
officer, including even State officers like us, rngaof our decisions if not all, are
supposed to be in tune with the feelings of ourppeoThis is because the public
sovereignty belongs to the people of Kenya. We kabuaut these challenges because for
many of us farming of tea is what we grew up doeither at subsistence level or
assisting our parents.

It was important that we visited different countaesd listened to members of the
public speak and share with us, as their leadbgesy frustrations and challenges they
have continued to face over the years. We visitesli, KBomet, Kericho, Murang'a,
Embu, Meru, and Nyeri. We listened to differentniars whose dreams have been
shattered. All they kept on reminding us is thavé do not find solution in the Senate,
then they could as well uproot the tea and forgeuait.

Madam Temporary Speaker, this will be very catg$tio because tea is the
leading foreign exchange earner, perhaps, onlyngkcothe last two or three years after
Foreign Direct Investment (FDI) that is being sbgitour sons and daughters who are
doing business abroad. Therefore, if this indugtryot properly looked into, we are
staring at a major catastrophe as a country. Weatazontinue to run the tea business as
we are doing currently. Therefore, we listenedhi farmers and the challenges that they
shared with us.

Madam Temporary Speaker, just for statistical psegpthe economies of at least
14 counties, out of 47, are directly dependenteanass a business. If we allow in the next
three or four years for things to be as they aghtmow, where we do not have farmers
planting any new crop, it will not make sense.dtiydo not have a huge tract of land, it
does not make sense to plant tea in your one oatnes. Fourteen counties are staring at
an economic crash if we do not solve this issue.

Madam Temporary Speaker, after several meetingsag clear that the tea
industry faces serious internal and external tsrdatvas at this point that the Committee
was of the view that there was need to come up wiBill to try and address all the
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challenges that we listened to. Having listenedht marketers, buyers, tea managing
agencies, farmers themselves and owners of fastdv@h public and private, we, as a
Committee, retreated and drafted The Tea Bill (8&eBdls No. 36 of 2018). That is the
Bill that we are presenting before this House.

Madam Temporary Speaker, one of the biggest blgnttat ever happened in
this country — as | have pointed out earlier -hes @amalgamation of the different crops to
be managed under one ambit of the Government; er directorate known as the
Agriculture and Food Authority (AFA).

For the record, when the Cabinet Secretary (CSAfprculture, Livestock and
Fisheries, Hon. Kiunjuri, appeared before the Sei@mmittee, he too confessed and
said:

“Unfortunately, we can only operate under that Whyou have given us,
as Parliament, and it is within your powers asltbgislature to undo that which
was done.”

For the record, since the AFA came into placeretas never been a substantial
director. You can imagine how Government opera@s. are a country that prides
ourselves in saying that agriculture is the backboinour economy, yet for the one body
that is supposed to take care of all the cropfsencountry, for six years, the people that
have occupied that office have all been in actaggcity. It is a shame and embarrassing.

Madam Temporary Speaker, for those of us who tlagenterest of tea farmers
in our hearts, while you are trying to sort out y@sues with sugar, cotton, sorghum and
the rest, please, get us out of this place. Forymgaars, tea used to be properly managed.
In fact, the offices that AFA continues to use #re offices of the former Tea Board of
Kenya (TBK). That tells you how well this crop wasinaged and how well it was doing.

Unfortunately, when we were put together with tlestrof the crops in the
industry, we ended up suffering together with théhthe inefficiencies and corruption
and mismanagement that was in the other sectoagaia brought to the tea sector.

Madam Temporary Speaker, the radical departuterins of management of the
tea sector that this particular Bill proposes igébtea as a crop out of the ambit of AFA.
Whether there will be a decision later to fold ahdve different bodies manage
themselves that will be a decision for another tilg that is being made, we want to
rescue out team farmers.

We propose that we get tea out of the ambit of A it be managed by what
we are now proposing to be the Tea Regulatory Aitthof Kenya (TRAK). It is a
regulatory body. This is another key highlight pveed in this Bill. We, as Senators, are
the custodians of devolution. In our legislativerkvave are supposed to investigate and
ensure that in all the decisions that we are makatgthe end of the day, we are
promoting the culture of devolving power from trentral down to the grassroots level.

Madam Temporary Speaker, the management of tesext@ar; we have proposed
in this particular Bill that the bulk of the direcs who will serve in this TRAK, be
nominated by the Council of Governors (CoG). Wekpout of the top seven tea
producing counties as per the records that the &@&ational Bureau of Statistics, each
county nominates a single director to serve intRAK. It will, therefore, be impossible
for my Governor in Kericho County to tell membefstlee public — the people who put
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him in office — that his hands are tied on matterslo with tea. He will have to be
accountable and say: “I nominated person “x” taeepnt you at the TRAK. This is what
they are proposing in this Bill.

That is a radical departure from many of the lawat tve are doing in the House.
Sometimes | feel wounded as a defender of devalutiben we pass Bills that clearly
claw back on the gains of devolution. When we psapa regulatory authority and then
give the CS power to nominate seven out of 10 mesntWhat are we doing? It is
important that it be known that this House takesypum on devolving of---

(Sen. Cheruiyot coughed)

Sorry, Madam Temporary Speaker. | think | will leet
Sorry for that interruption. That shows how pasated am about this Bill.

The point that | was making is that we, as a Hpusest place a great premium
on devolving power. It should be seen in our legige work, that we, as a House, are
aware of the fact that people want power to beeclasthem.

If you have a director nominated, say from Kisuriligori or whichever county,
as a people, we should visit him. Each and eveng tihere is a challenge in the sector
that they head, we should walk to their office ome and ask them what they are doing
about the challenges. For example, there is ondeolge that tea farmers continue to
face.

In 2000, the Government, through a legal noticeyzveded a parastatal then
known as Kenya Tea Development Authority (KTDA)argn agency. It gave them the
power and that was a brilliant idea. It was a iarilt idea in the sense that all the
parastatals that used to manage certain crops ascoffee Board of Kenya are now
former shells of themselves. The same applies tetRyim Board of Kenya.

All the parastatals that used to manage differesppcollapsed, but the tea sector
survived thanks to that particular legal noticeisTia something that we grappled with as
a Committee because we realized that one of timgghive cannot do is to undo a legal
notice through legislation. Despite the fact thed tlirectors who are in office represent
hundreds of thousands of farmers and, perhaps,dbkeisions affect the economies and
livelihoods of millions of Kenyans, they are stilhder the cover of The Companies Act.
The Government can do very little in terms of iféeence with the operations of the
private company.

Madam Temporary Speaker, the reason we are prgpasiagulatory authority is
because it will do the work of the regulator. Faample, it will propose what happens
when tea is sold at the East African Tea Trade é&ation (EATTA). They could also
state what should happen with that money and whaldhkeep it. When you see
industries thriving in this country, it is becausfea strong regulator. A regulator that has
put in place regulations that protect the publitey ensure that innocent men and
women that vote for us are not taken advantage of.

In many occasions, we cannot compare a tea faioneherder who runs a dairy
business. This is because instead of a milk compamying him directly, because he is
the owner of the cow that produces milk, they gay ewner of the company that gave
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the feeds, the transporter and young men that ¢éin@yloy to take care of your cows.
Whatever little that is left is given to you asaarer.

That is the unfortunate bit because every nine ,dégs that is sold at the
Mombasa Tea Auction is paid for. Unfortunately, faemer receives only 30 to 40 per
cent of the money after 30 days. They receive ¢éseanly at the end of the year without
proper explanation as to where the money was fer 800 days. That is someone’s
money paid for the tea that they supply to diffétea factories.

However, as a farmer, you are not told whether ti@ney is. Even if it was idle
in a bank account, | believe that it earns intef@sthe investment that it is put into. It is
unfortunate that somebody takes the money thangslto the farmers, goes on and trade
with it. After six months, they make their milliotisen return to the farmers.

If you look at the people who are taken advantdgéhey have no other request
other than to ask the representatives of the pdopset in place a strong regulator who
will set regulations on how to manage the tea itrgusnd propose on what they think
about the particular industry. That, at the endth& nine days, it should either pay
farmers or seek their consent on whether to keejp thoney for 21 more days. At the
time, they return it to them, they would have maxie “y” and “z” amount of money.
The Kenya Tea Development Agency (KTDA) as an fagtn will future prominently
in our report.

Madam Temporary Speaker, my grandmother who isasebblder in the tea
factory that is closer to our home has no idea ttatcompany that she has been taking
tea to for the last 30, 40, or 50 years has a fiege buildings that rackis billions in
terms of rental income. For example, the differeminpanies such as brokerage farms
and fertilizer companies that brings in billions gillings. However, if you read her
monthly income statement from the tea factory,@éhemothing that shows her the profit
that come from the subsidiaries created out oblagr sweat.

It is a pity that we have allowed strong economstitutions to take advantage of
our farmers without giving them recourse. Thatng of the strongest proposals that we
are giving in this particular Bill. We want to haseegulator who will even the field.

Madam Temporary Speaker, multinationals featurenprently at the tea auction.

If you go to the village where | come from, the tmadtionals that operate within our
county pick 70 to 80 per cent of their t&a machines. Therefore, the quality of the tea
leaves that they pick cannot be compared to the treg have been picked via hands by
the farmers. The one that is picked by farmerg &sway greater quality.

When this tea is finally delivered at the auctipart of the people who lead in
term of paying this particular crop from the farsmare the multinationals. They buy the
tea to blend it with theirs which they know is ofcaver quality. However, because they
have so much economic muscle, they are able tansitdecide what the price will be.
Unfortunately, East African Tea Trade Associatis{TA), the body that manages our
auction in Mombasa has refused to go electronipiteshe fact that all the rest of the
global tea auction centres moved from the manugi@umore than 15 years ago.

| dare say that the kind of auction that happerdambasa is not an auction; it is
a predetermined process where three to five peuipét a hotel in London and determine
how much they are buying Kenyan tea today as wesé. It is unfortunate.
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It is onlyvia an electronic auction process where the competngpany cannot
place in Kshs3.00 or Kshs3.50 per kilogramme. H®weso long as we can sit, agree
and say that for today, we feel like we should pey more Kshs2 per kilogramme, they
can determine this. It is only through a strongutatpr as it is being proposed in this
particular Bill that we will even the rules andussa directive and say, for example, from
today, anybody that wants to carry out auction rmess in Kenya must set up an
electronic auction as a way of doing business.

Madam Temporary Speaker, in the past, the Tea Bafaketnya used to sponsor
many research activities, look for the market aralijle agricultural extension services
to our farmers. Those days, our famers were abkato the maximum from this crop.
Unfortunately, as | speak right now, our farmersndd enjoy these kinds of services. In
many of our embassies, we do not have tea repedsad, yet it is a well-known fact
globally that our tea ranks with the very best. ldoar, because of how Government is
disorganised, nobody gets to sell these ideasheut t

Madam Temporary Speaker, another concern is tltabwdh agriculture is a
devolved function, the tea sector has not quitenkvolved as such. The delineation
between the role of county and the national Govemtns still not clear. Therefore, it is
only through a strong regulator as we are propogiat)y we will be able to set out the
rules of the game and say the much that the Mynegilt do and what will be expected of
county governments. This is because county govemtsnare among the leading
beneficiaries in terms of cess and other benelfiey tcontinue to draw from our tea
farmers.

As | draw to a close, you will remember that oany occasions, | have spoken
before this House when we have had Bills broughdreeus. | remember the first point |
ever made along this line of argument was when e \wassing the World Anti-Doping
Agency (WADA) Bill in the last Parliament--- If yotemember that Bill that we were
supposed to domesticate in the country so thatathletes could participate in the then
coming World Championship.

In what had been brought to this House, we weradgoaisked that the local
agency in Kenya for WADA have their headquartersehm Nairobi. During my
contribution, | asked: “What is our interest asiségors to pass a Bill that ensures that
every time, all our athletes are having drug-relatkallenges and have to be tested have
to travel all the way from high altitude areas vehthrey train such as Eldoret, Nandi and
Kapsabet? Does it make economic sense to haveasuagiency operate from Nairobi?

Since we know that Eldoret is the city that is cainto many of the athletes who
fly our flag internationally, the agency should bBaveen domesticated there. | lost the
argument at that time. However, | made a decitahevery time that | sponsor a Bill in
this House, that speaks to my earlier point abbatrieed to devolve power and take
services closer to the people who vote for us/llakivays defend it to the end.

In this Bill, we are proposing that the headquartier the Authority be out of
Nairobi. Since tea is centrally grown in the wesd #he east of the Rift Valley, let them
have a single headquarters one at a central poaft as Kericho that will cater for the
entire region from Nandi, Bomet, Kisii and Nyamaaunties. They should also have one
sub-headquarters that will take care of the weghefRift that will be in charge of the
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whole region of Embu, Meru, Nyeri and Murang’a. Weed to ensure that our farmers
do not have to go through the trouble of havingdme to Nairobi to seek for services.

What are we devolving if each time we are brindegjslative proposals to this
House, we want every authority to be domiciled airbbi? That proposal has been put
into this Bill. 1 will be willing to listen to respnses from my colleagues on what they
think about this proposal.

There are many other issues. However, in the aateof time, with those few
remarks, | beg to move and call upon Sen. Cherafgdandi County to second.

Sen. Cherargei:Madam Temporary Speaker, | rise to second this rtapoBill
by the distinguished Senator for Kericho Countyn.S€heruiyot. He has done
excellently in terms of giving out the backgrourfduhat ails the tea sector.

Madam Temporary Speaker, from the onset, the tersbas been left at the
expense of a liturgy and cartels who ensure thatdes, anywhere you go — from Bomet,
Kericho, Nandi or even the former central provinemong other areas that grow tea —
there are always complains.

Madam Temporary Speaker, as Sen. Cheruiyot hascteady, we rely on tea.
Out of the six sub counties in Nandi County; TirdeiNandi Hills — which hosts the
major multinational companies, and since you aeensighbour, you are aware of this —
Emgwen, Aldai, Mosop and Chesumei; almost the emtirNandi County grows tea and
rely heavily on it.

It is good that Sen. Cheruiyot has tried to elatmedbout the ownership, profits
and many other things that some of these multinatioompanies have invested in terms
of shareholding in the tea sector. However, they @hing that you will hear farmers
complaining about are the bonuses, because imething they know. However, when
you talk about the investments that come in, amaghgr things, it is unfortunate.

Madam Temporary Speaker, there are also many ttiegs that tea farmers
complain about, amongst which is that they do raveha voice in terms of the decisions
made. This is especially by the Kenya Tea DevelaprAathority (KTDA), which is one
of the key authorities that regulates a lot oftiappenings within the tea sector.

Madam Temporary Speaker, in the spirit of Articlé4land in the spirit of
devolution, | would have wished the headquarterddoin Nandi. However, because
Kericho grows more tea, has most of the multinati@ompanies and over 90 per cent of
the country relies heavily on tea; it would be mmidto devolve some of these things to
go where the real action happens. Some of us fuiyport him when he said that
Kericho should be the headquarters of this authdstcause that is where the action is.
Doing that will make it convenient for farmers erins of managing their affairs.

Why should somebody come and stay in air conditoofifice here in Nairobi
and make blanket decisions without going and listgrio what the tea farmers are
complaining about? For example, in that regionyiit be convenient for Nandi because
it is nearer Bomet and many other areas that geaw Now that most areas, including
Elgeyo Marakwet County — where the Senate Majdrégder comes from — also grows
tea. If we have it in Kericho, it will be very imgant because it will be nearer to ensure
that we move forward.
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Madam Temporary Speaker, we look forward in thariteven as we struggle to
devolve even maize — because we plant both maideesn— to have the headquarters
maybe in Eldoret. We should also have Kenya Codpesa Creameries (KCC)
Headquarters in Elgeyo Marakwet so that we avoédctbgging that we experience here
in Nairobi because the real action and the spiritevolution happens there.

In terms of the functions of the authority, | agreetirely with most of it.
Agriculture is fully devolved. When the Cabinet 8gary comes in, | agree with the
Mover of the Motion that he should not have a fn@ad in terms of nominating people
or making appointments to the authority. He shdwdde limited powers in terms of the
registration, regulation and operations of tea gmemand processors.

The tea sector is a serious business. Some of agvalw it in tea growing areas,
know it is important that we regulate it. This ischuse there is cut throat competition;
you will see somebody opening a factory in poirit dad before you know it, there is
another one in point “b”. This lead the current tutoat competition. Therefore, it is
important for us to register the operations of geawers, processors and tea dealers;
licensed managing factories and their agents.

Sometimes somebody comes and puts up a tea faotdrigefore you know it, he
is encouraging people to grow tea. This is alsesame in the coffee sector. Before you
license a factory, minimum requirements should hagen complied with, including
Corporate Social Responsibility (CSR) and an agesgmvith local community from
where these resources are being drawn from.

Licensing tea dealers is very important. Thibesause there are people who sit
in London and imagine that they can buy our tethafrice they want. There are people
who are stretching themselves in the wide beach&sombasa, waiting like predators,
reap maximum from our tea. The least person whefiieron the food chain is the tea
farmer. There are people whose business is bro&emtey just exploit tea farmers in
Mombasa.

Tea is one of the highly taxed products, with atr®¥ forms of taxation. There is
even a matter in court — | do not know whetheras lbeen disposed of - where the
County Government of Mombasa did not want to adutteer levy on the tea because it a
gateway of exporting our tea in this Republic.

Over taxation has ensured that farmers do novaee for what they work hard
for. Farmers get injured and face many other chgls. Small-scale farmers and people
who work in the tea sector get injured during pngnand so on. This licensing will weed
out the rogue ‘tenderpreneurs’, brokers and othetets that exploit tea farmers at any
given time.

The other important point | want to add is on pstm of advisory services on tea
production and quality enhancement. That is veugiat because there was introduction
of purple tea. Many people are not happy becawsgdb not know what purple tea can
do. Therefore, we need to do more research.

The Government and the law had an intention to m@search institutions in this
country, for example, KEMRI, KEFRI, among othereV are supposed to research and
assist farmers to improve on the quality of proguctThis crop is giving us the highest
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revenue, but we are facing stiff competition frothey countries in the world that grow
tea, like Ethiopia, Brazil, among others. Therefave must enhance our quality.

When you go to a tea growing area like Kisii, laadecoming smaller and it is
no longer productive. As the land is being usedottier development than growing tea,
we should also work on research to grow tea ofdngjuality tea. Whenever we travel
across the world and get tea that originates frany&, we feel at home, and as they say:
“Every time is tea time.”

Advisory services are very crucial in tea produttidhat is why even in other
agricultural activities we need extension officdrbiope that when this Bill is enacted,
counties will try and domesticate this provisiordagnsure that that we have higher
extension officers to provide Atrtificial Inseminati (Al) services and give advice on
issues of maize and coffee production.

Madam, Temporary Speaker, your county and mine gugarcane. Through the
Kenya Privatization Commission, we are trying todia bipartisan approach on how to
ensure that the problems facing sugarcane farmersdalressed. Therefore, we do not
expect the Cabinet Secretary at the national levereate a way of ensuring advisory
services to the tea farmers. We hope the countielséening and keen on this matter.

Research is very key. We should even do mappingodfsamples, such that
farmers who want to grow purple tea and the orginaa may know what to grow.
Farmers even in my own county, for example, shdwdide somebody to tell them the
type of soil that is best for growing purple tea; ibloam soil, red soil or clay soil. We
need this research to be done extensively suclwi&now the acidity is required.

Madam Temporary Speaker, let me now address migsdie composition of the
board of the authority. This is where | want tortk&en. Cheruiyot for keenly looking
into this. This is because everywhere you go, wdreghfarmers’ meeting, outgrowers’
meeting or tea farmers, the only issue they irmisis, “we do not have a voice, we want
to have a voice, and we want to be heard.” Becthesevay the Kenya Tea Development
Agency is composed, does not give a proper voidartoers.

In the spirit of the new dispensation of prioriig the opinion and public
participation, we should ensure that it has mamypfeelike a chairperson appointed by
the President or the Permanent Secretary (PS)thendeven persons appointed by the
Council of Governors (CoG) representing the topeseea-growing counties. It would be
very important, because now we have statistics.nWiht review at some point because
other counties are picking up growing of tea.

With the debate of diversification, other counti@sght decide to diverse to
something else in terms of crop diversification gmdduction. It is something we will
tier and ensure the law regulates time to timethsd we use statistics such that when
these people are nominated by the CoG, they aseingrortant. The largest number of
tea growers will give voice to farmers and enshe it is going.

| want to go straight to Clause 8 on the powerthefboard. They enter contracts,
manage and control assets of the authority andighahy you find famers even do not
know the property they own. There is one exampl®&amdi Sub-County that farmers
have been able to manage their own assets. They dssets in Nandi Town. They are
doing serious investments in that town.
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We have seen allegations of the National Sociaufy Fund (NSSF) and
National Housing Corporation. There are allegatifersing the famous Ekeza Sacco
where people are investing on behalf of otherghey themselves do not disclose and do
not manage properly. They take advantage becauseaange age of a Kenyan farmer,
according to the statistics that have been provigedhe International Monetary Fund
(IMF), the World Bank, and other institutions likee African Development Bank, it is
between 60 to 66 years.

These tea farmers. Most of them stay in villages they are taken advantage of
by some cartels. They can come and maybe use katdmeets, statements of accounts,
the annual general meeting and maybe the peopleotanderstand the procedures the
way we understand them as provided by the Compakuséslt is very important that
when we manage, control and administer the as$dtsecauthority, these investments
should be relooked at and ensure we go forward.

(The amber light went on)

I do not know whether we want to adjourn or myeirs almost up.

| am also passionate about this thing because dressome of the issues, the way
Sen. Aaron Cheruiyot is passionate about them. &lanost crying because these are the
problems that when you walk anywhere in your coutitg issue is bonus. We do not
have a voice, the poorest farmers are tea farriéesefore, | am so passionate about it
in these issues.

Let me move quickly to Clause 17. It says eveeydeower shall register with a
processor and this will allow for data and statssuch that when we are reviewing the
statistics---

| know there is the famous Huduma Number that goorg. Anyway, we are still
yet to get what this Huduma Number will be. For rapée, we want to centralise the
registration of tea with a processor, the namehefgrower, the location, size and parcel
number of the land where the tea grows and thewari

These are some of the things that we are alsogtrtgirintroduce in the issue of
delivering maize to the National Cereals and PredBcard (NCPB). Farmers are being
asked to bring title deeds, letters from villageeeland the chief, the parcel number and
its location.

It is very important that we have such registettsd even when we are selecting
the seven top tea growing areas and we ensurevthaet the right people. We must
ensure that a person shall not export, import, etawk process tea unless he has applied
for a license from the authority. You will find pgle opening some funniiosks,they
process tea in a vetkienyejiway, repackage and call it, for example, KericheaTor
Nandi Tea, yet the licensing has not been providdgte them.

Madam Temporary Speaker, some of these brokers areoin Mombasa
stretching their muscles in order to ensure thay tiake care of the sand and
moonlighting, among other things, they just dedideexport and import because they
have connections. Our farmers in Kericho, NandimBf and Nyeri, among other areas,
can even have the ability of applying for the lisermnd export and import. | am sure they
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can process their produce and export. This wilvalbur farmers to apply for licensing
and get an opportunity to export.

We will have to enhance the punishment because ofidsese, | hope the Mover
of the Motion is listening, cartels that is the te@mkers and stretchers of muscles in
Mombasa, two years is a bit less harsh punishnmvéatshould enhance this punishment
so that they know when you have to apply licensyay should have the correct and
information.

Madam Temporary Speaker, Clause 20 speaks abosgndization of market
information. The authority shall carry out markesearch and disseminate information to
processors and dealers. This is very importanhabii the spirit of Article 10 on public
participation and Articles 34 and 35 on media foeedof the Constitution in terms of
access to information. This should be provided st tven as governors, national
Government, authority, and farmers plan themseltlesy must ensure that this is
captured properly.

Madam Temporary Speaker, | do not know if the tisma@lmost spent.

On Clause 23 on the disclosure of shareholderant v agree that some of these
companies are wrongly constituted. The illiteragyel of the old women of 80 years and
the farmers of, as | have said, of the average Blgis. disclosure is now mandatory so
that in terms of shareholders and many other pdabple--

Clause 24 talks about the annual report and puldita | hope that we will try
and look so that we can do an oversight of somede publications. It also states that
the financial year shall be the period of twelvenths ending on 30th June in each
financial year. These annual reports should beigld and ensure that we provide for---

(The Red timer went off)
Madam Temporary Speaker, can you add me maybe twe minutes or the time
is spent?
The Temporary Speaker(Sen. Nyamunga): Your time is up!
Sen. Cherargei:Okay. Madam Temporary Speaker, | beg to second.

(Question proposed)

The Temporary Speaker(Sen. Nyamunga): Hon. Senators, time is spenttand
next time the Bill is listed, we will give prioritio Sen. Farhiya and Sen. Wetangula.

ADJOURNMENT

Hon. Senators, it is now 6.30 p.m., time to intptitine business of the House.
The Senate, therefore, stands adjourned until Hayrsi4" March 2019, at 2:30 p.m.

The Senate rose at 6.30 p.m.
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