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THE CONSTITUTION OF KENYA (AM_ENDMENT)

: -'-(No 3) BILL 2019
A Blll for

-AN ACT ot Parlzament to amend the Ccnstltutlon of Z e

_Kenya

Kenya (Amendment) (No 3) Acr 2019

_j_'lmmedlately after clause (2) as follows—

(2A) A member of Parliament is not lxable in an_‘-_"'

ENACTED by the Parllament of Kenya as follows-—::'_':_,""i.:'__-.__ '. | -
1. Thls Act may be c1ted as- the Constztutlon of-:":-.s-_h_"'!_‘;‘."f.‘;ﬁ,:_- Siso s

2. The Constitution of Kenya is amended in Artlcle. :
'_-_-.117 by inserting - the following - two. new clauses-

Amendmentof g e oneer
“Aricle [170fthe — — - =

~ Constitution of -
':-Kcnya <

~action or suit in respect of anything done or omitted to

- be done in good faith in the lawful performance of fa e

= ff unctlon of Parllament.

= (2B) The remuneratmn and beneﬁts payable 1o, or_';__' e
~ in respect of, a Member of Parliament shall not be- S s
~ varied to the disadvantage of that Member or former
~_ Member, and the terminal benefits of a Member shall -~
~notbe varied to the disadvantage of the Member or the

_ former Member during the hfetlme of t.hat Member or o == -

- ""i:.__'__‘-fonnerMember

=3 Amcle 165 of the Ccnstltutlon cf" Kenya Ls;"."-'

amended— =

(a) n clause (5) by msertmg Ihe fcllewmg new_-__- e e

paragraph 1mmed1ately after pamgraph (b)—

: Amendmemof = ==
~ Aticle165ofthe
~ Constitutionof -~ -

Kenya

(c) fallmg ‘within the- funcuons of Parha.ment,_- = '

- cither of its Houses or a county assembly as"_--“'"'__,"_' =
' _.Provtded for in thls Constitution in so faras =~ -

those matters are pendmg or undergomg ==
' _ccnsxderanon before Parhament either cf HsE

~ Housesora county assembly.

(b) in clause ©6) by inserting the words ‘"Parllament -
~ either of its Houses or a county" assembly"_‘-_'
Immechately after the words “superior courts”. -~

- 4- Artlcle 127 of the Constltuncn of Kenya 18
~ amended by msert:mg ‘the fo]lowmg new clause.

= -1mmedlately after clause (6)-— : =

: Amendmentof = -
~atticle 127 of the - -~ -
Constitution cf S
S Kenya =
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J\JIEMORANDUM OF OBJECTS AND REASONS

_":_.Statement of the Objects and Reasons for the Bi]l = -
 This Bl“ seeks to amend the Constrtutxon of Kenya S0 as to restt"aln =

= "-'_'t'he Courts from 1ntervemng ‘with matters pending- conmderahon or bemg s
~— proceeded w1th before Parliament, the County Assemblies or any of their. -

~ Commiitees in line with international practtce where courts only 1ntervene = '
.---.__._-:".-.after ParItament has e’(ccuted 1ts mandate s m s

These amendments are mtended to entrench the governance rdeal of Feas oo

= __SEParatIOIl of powers in the functions and functioning of the arms of

= - government and to limit interference by the respectwe organs of :
~_government in the internal functlons of each other as may be mandated by = ==
- the Constitution. While the amendments preclude the courts from -

. 'mterfenng in the proceedmgs of Parliament and the County Assemblies =
‘mandated by the Constitution the amendments by nnphcatlon recognize

~ the court’s jurisdiction to determine const1tutronahty of leglslatlons made e
= by Parhament and the County Assembhes = e - e

oW publlc law Parhament and the ngh Court are equal and oo- =
 ordinate organs of govemment e*cercwmg separate constitutional -

= functions. Therefore, the High Court enjoys no superyisory powers over - =

~_ Parliament but its powers are llmxted to. determunng the const:ltutlonahty' =

——of laws made by Parliament. - _ :
' The B111 further seeks o enhance the mdependence of Parhament by

"creatmg a Parliamentary Fund in Wthh all monies appropnated to
Parharnent wrll be deposrted e > : e

: It also seeks o mamtam and protect the 1ntegnty of Members of : =
= Parliament by requiring that their terms and conditions of servrce once -
= "estabhshed should not be vaned 1o thelr dlsadvantage : '

= 5Statement on the Delegatlon of Leglslatlve Powers and leltatlon of - =
= Fundamental R]ghts and Freedoms : . -

= The Blll does not delegate Iegxslatlve powers nor does it llmxt;" :
= fundamental nghts and freedoms. e : :

= Statement as to whether the Blll concerns County Governments

The BllI affects the functlons of the county governments and 1s_‘ =

therefore a Blll concermn g counties for purposes of the Standm g Orders






party "or_coalitlon' of pames formm -the n
ent, of whom at Ieast two shall be' wo_ en' and

(i) th;ee sh

'tlonal government a’r least one of _“whom shall be
- ; se and at least one of whom'shall

} §71_-_-one man 'and__ ne_woman appomted_ _y Parllamem from “among_ == =
_'_ persons who are e‘(penenced m pubhc affalrs-' but are not-::
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() 1f the person is an appomted member on revoeatlon of the'
= person sappomtment by Parlnament S

(5) Desplte clause 4), when the term of a House of Parllament ends .

= a member of the Commission : appointed under clause (2) (c) shall conunue"”:"' e

inof fice until a new member has been appomted n the member s place by ;

e the next House.

.'-.ngh Court

= (6) The Commjssron is responsrble for—-"-.' '-

= (@) pm\qdlng services and facrlmes to ensure the efficrent and':_-_.__:,-: =
: effectlve functlomng of Parhament o =

e :'(b.):.—j__-' consututmg offices in the parltamentary ser\ 1ce and appomtmg___
= - ——and supervrsmg office holders = S S
= (C)-'._f-prepanng annual cstimates of expendlture of the parhamentary'_

~~ service and - submitting them to the National Assembly for
= approval and exermsmg budgetary control over the servrce e

: -('d_)'_.'_ undertakmg, srngly or _]omtly w1th other relevant organisations; ; e
== prograrnmes to promote the 1deals of parhamentary democmcy,_'-}_ e
O "performmg other furrctrons— e =
= '_:(1) necessary for the well bemg of the members and staf f of =
Parllament or - e E e s ee s
'(11) prescrlbed by national legrslatlon

Amc!e 165 of the Consm‘utton of Kenya wh:ch n lS proposed 1‘0 amend— = =

= 165 (1) There 1s estabhshed the ngh Court Whlch_.:___ -

"_(a) -_,_shall consist of the number of judges prescnbed by an Act of ' et
_Parliament;and o

- (b) ~ shall be orgamsed and admlmstered n the ma.nner prescrrbed by -
an Actof Parhament . - S

: (2) There shall be a Prmcrpal Judge of the Hrgh Court who shall be___ s

= elected by the Judges of the High Court from among themselves St

(3) Sub_pect to clause (5) the I—Irgh Court shall have— = S
“(a) unhmrted ori g1 inal _]un sdlctlon in cnmmal and cml matters

~ (b) JUI‘ISdICthn to determine the questlon whether a nght or
- fundamental freedom in the Blll of Rjghts has been demed
= vxolated mfnnged or threatened = _



7). _For Urposes- -
;record of any proceedmgs before any _subordmate t
: 1d may make V-







