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CHAIRPERSON’S FOREWORD

Mr. Speaker Sir, the Public Investments Committee is one of the three Watchdog Committees in
the twelfth Parliament that examines reports of the Auditor-General laid before the National
Assembly to ensure probity, efficiency and effectiveness in the use of public funds. The
Committee is established pursuant to Standing Order 206 to examine the working of public
investments on the basis of their audited reports and accounts. This ensures implementation of
Article 229(8) of the Constitution of Kenya, 2010 on reports laid before the House by the Auditor-
General which provides that “Within three months after receiving an audit report, Parliament shall

debate and consider the report and take appropriate action”.

Mr. Speaker Sir, currently, there are more than two hundred and fifty (250) state corporations
undertaking different mandates in their respective sectors. Due to this large number, previous
Public Investments Committees have been unable to conclude examination of the accounts of the

Auditor General of these state corporations.

Considering this backlog, the Committee resolved to examine all the reports of the Auditor General
on the accounts of State Corporations with a deliberate effort made to begin with state corporations

that have the highest turnover.

Mr. Speaker Sir, in examining the accounts of the Auditor General, the Committee invited

accounting officers in each of the state corporations under review to adduce evidence before it.

Mr. Speaker Sir, this report contains observations, findings and recommendations arising from
examination of reports of the Auditor-General for forty-eight state corporations for different

financial years. The report is structured as follows:
1) general observations arising from recurring and cross-cutting audit queries;
i1) recommendations to each the cross-cutting queries;
ii1) audit queries identified by the Auditor General in his audit reports of each state corporation;

iv) management responses to each of the queries;
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V) committee observations/ findings on each query, and
vi) Recommendations of the committee to each query raised.

Mr. Speaker Sir, you will note that in this report, the Committee makes policy recommendations
and at the same time recommends specific actions against specific officers. It further recommends
further investigations of certain matters by competent investigative agencies such as the EACC and
the DCI. All these is geared towards ensuring prudence use of public resources and hold all that have

misappropriated public funds accoutable.

Mr. Speaker Sir, the Committee had resolved to omit a few audit reservations from this report. Such
queries include the Food Security Project in Galana Kulalu implemented by the NIB: Green Field
Project implemented by the Kenya Airports Authority and the construction of Kenya Maritime
Authority’s Head Quarters implemented by the Kenya Maritime Authority. The decision to exclude
them from the report was to allow the Committee to meet all the players that were involved in the
projects before compiling its report. The Committee’s program was affected by the covid -19

pandemic and therefore could not meet all meet witnesses.

Mr. Speaker Sir, the Committee appreciates the Offices of the Speaker and the Clerk of the National
Assembly for the support accorded to it to enable it to operationalise its mandate. The Committee
further extends its appreciation to the Office of the Auditor- General for the services they offered to

it during the entire period.

Mr. Speaker Sir, may I also extend my appreciation to my fellow Members of the Committee whose
immense contributions and dedication to duty has enabled the Committee to examine the audit

queries and produce this report.

On behalf of the Public Investments Committee, and pursuant to National Assembly Standing Order
199(6), it is my pleasant duty and honour to present to this 23 Report of the Public Investments

Committee report on Audited Financial Statements for four (4) state corporations.

HON. ABDULLSWAMAD SHARRIF NASSIR, MP
CHAIRMAN, PUBLIC lNVESTMENT’SACOMMlTTEE

gk\«)/\\ﬂo
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EXECUTIVE SUMMARY

The 23" Annual Report of the Public Investments Committee (PIC) contains the Committee’s examination
of audited financial statements of forty-eight state corporations that began in February 2019 and ended in
June 2019.

In its examination and scrutiny of the audited financial statements of the various State Corporations, the
Committee’s primary approach was to elicit background information as to why particular course of financial
and/or management actions were or were not taken. This was done with the relevant public financial
management principles in mind, including, the public finance management regulations, public procurement
and asset disposal legislations, Public Procurement & Asset Disposal Regulations, International Public
Sector Accounting Standards (IPSAS) and International Financial Reporting Standards (IFRS) relevant for

commercial state corporations.

The preface of the report contains preliminaries on the establishment of the Committee; its membership and

Secretariat; mandate; and the guidlining principles while undertaking its mandate.

Part two of this report contains the Committee’s General observations / findings on cross cutting issues;

and their recommendations.

Part three of this report contains the specific state corporations whose financial statements were examined;
the finacial years considered in each state corporation; the specific audit reservations raised by the Auditor
General in each Financial Year; Management Response to each audit reservation raised by the Auditor
General; Committee Observations/ Findings after considering each audit reservation; and finally Committee

recommendations on each audit query.

Committee’s General Observations / Findings and Recommendations

The following is a summary of the Committee’s general observations and recommendations as per the

findings on the audited financial statements of the twenty- one (21) State Corporations:

Ownership of Property, .and and Equipment

The committee noted with concern that several State Corporations did not possess title documents for land
and buildings in their occupation. The Kenya Wildlife Service, which has two hundred and twenty-two

(222) pieces of land spread across the country had title documents for only forty-five (45) parcels of land.
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Similarly, South Eastern Kenya University had seven pieces of the university’s land which were not
registered under its name. The same challenge recurs in properties belonging to Kenya National Highways

Authority, Kenya Airports Authority, National Housing Corporation and Kenya Pipeline Company.

In the case of New Kenya Cooperative Creameries Five (5) acres out 32.94 acres (13.33ha) on which
Miritini factory is located was encroached upon by squatters some of whom have already put up permanent

structures thereby exposing the Company to likely loss of vital property.

Although the matter was mentioned in previous PIC reports (Twenty First and Twenty Second reports), not
much progress was achieved as far as registration was concerned. Under such circumstances, it was not
possible to ascertain the ownership and security of the assets. Further, this has led to delays in
implementation of the corporation’s development project since it is not feasible to undertake a project on

property whose ownership is uncertain.

Committee Recommendations

The Committee recommends that -

(i) The accounting officers to liaise with relevant government agencies such as the
Ministry of Lands and the National Land Commission, among others, to ensure that
they secure ownership documents for all Corporation land.

(ii)  The Cabinet Secretary for Land, Housing and Urban Development and the Chairman,
National Land Commission should put caveats on all the parcels of State Corporations’
land that are in private hands.

(iii) The National Land Commission should prioritize and expedite resolving ownership
issues surrounding parcels of land belonging to State Corporations.

(iv)  The Judiciary should consider prioritizing and expediting conclusion of cases involving

illegal acquisition of public land with the view of restoring the land back to the public.

Procurement Processes and Management of Contracts

The Committee noted with concern that some State Corporations undertook procurement process irregularly

contrary to the provisions of the Public Procurement and Assets Disposal Act, regulations and government
ix



circulars leading to inflated costs of projects. Additionally, some contracts were managed poorly leading to
delays in completion and thus escalation of costs. For instance, the Kenya National Highways Authority for
instance initially awarded M/s Talewa Road Construction Ltd tender for maintenance of Mombasa- Miritini
Road in the 2014/2015 at a contract sum of Kshs. 341,180,245 but the contract was terminated due to poor
performance after having paid the contractor Kshs. 144,146,778.76 (42.25% of the contract sum).

The Authority (KeNHA) went ahead, repackaged and awarded M/s S.S. Mehta the contract through direct
procurement at a contract sum of Kshs. 292,656,590 contrary to section 50 of the Public Procurement and
Disposal Act, 2005. That brought the total contract expenditure to Kshs. 436,803,368, an increase of Kshs.
95,623,123 or approximately 28% from the original contract sum of Kshs. 341,180,245. This was in breach

of law and resulted in wasteful expenditure.

This was also the challenge for a number of projects implemented by the Kenya Airports Authority. Various
contracts were terminated after significant amounts of the contract sum were paid, e.g. the contract for
Ukunda Airstrip and Embakasi Estate fencing which were terminated due to land disputes and failure to
obtain relevant approvals respectively. The contractor for the Ukunda Airstrip fencing was paid Kshs. 8.9
Million as compensation for idle equipment and personnel yet no works were undertaken. The contracts for
the construction of fire station at Wilson Airport as well as relocation of Mkwakwani primary school by

KAA were also terminated for various reasons.

Other projects took inordinately long periods of time to complete due to inadequate budgetary allocations.
An example is the construction of the New Mitihani House, that had been ongoing since 1989. The delay in
the project completion resulted in escalation of costs of the project in addition to amounts of money that
continue to be paid out as rent for the offices currently occupied. The current total costs of the New Mitihani
House stood at Kshs.1, 889,215,227 as at 30™ June 2016 compared to the initial budgeted cost of Kshs.248,
925,596 in the year 1986.

The Committee noted that this resulted in loss of public funds due to escalation of costs and payment of

interests on delayed payments. Under such circumstance, realization of value for money was doubtful.
Committee Recommendations

The Committee recommends that -



(i) The Chief Executive of Officers/ Managing Directors of State Corporations should
ensure that proper planning of projects is undertaken with credible feasibility studies

done to reduce variations during contract implementation.

(i1)) The Chief Executive officers who exceed the maximum contract variation of 25%
provided for under Section 139(4)(e ) of the Public Procurement and Asset Disposal Act
2015 should be surcharged for the variation in price incurred by their respective

corporations over and above the allowed threshold in law.

Matters pending in Court

The Committee observed that a number of litigation cases concerning ownership of land of State
Corporations and other legal matters had been pending before the courts of law for inordinately long despite
resolution of the House through previous PIC reports calling for the expeditious conclusion of the cases. a
case in point is the matter concerning a parcel of land belonging to South Eastern Kenya University in
Nairobi’s Upper Hill area which has been pending in court since 2009. Similarly, the arbitration matter
between Kenya Pipeline Company and Kenol/Kobil has been pending determination for over fifteen years.
This has consequently translated into uncertainty on the statement of assets of the corporations, delayed

implementation of projects as well as colossal expenditure of funds on legal fees.

The matter of New KCC land in Miritini Mombasa which has been encroached upon by squatters was filed
in Mombasa ELC case No.183 of 2015 (New Kenya Co-operative Creameries Limited (NKCC) vs Hassan
Ali Mboga and Others) seeking the removal of squatters and stoppage of any other developments on the

land was yet to be determined.

The KRA has not been able to recover kshs. 2,690,975,749 tax arrears from Karuturi due to a pending case
filed way back in 2013 by the employees.

Committee Recommendations

The Committee recommends that -
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(1)  Chief Executive Officers/ Managing Directors of State Corporations with pending

Court cases should endeavor to conclude such cases within a reasonable time.

(i)  Chief Executives Officers/ Managing Directors should strive to embrace alternative

dispute resolution Mechanisms in resolution of disputes before going to Court.

Delay in appointments of Accounting Officers

The Committee observed that some State Corporations were operating without substantive accounting
officers (Chief Executive Officers/Managing Directors). This is contrary to PIC recommendations in the
Twenty Second Report that the position of Chief Executive Officers and Managers of State Corporations
should not be left vacant for more than twelve months. For instance, the CEO for KNEC and the Executive
Director of KURA have been serving in an acting capacity for three years. Further, the Kenya Veterinary
Board had an acting CEO from 2012 to October 2016 when the position was substantively filled. The
Managing Director for the NHIF has been acting for more than a year now and there are no indications that
the process of filling the position substantively is underway. This is not an appropriate management practice

as it impedes on the independence of the CEO to make binding decisions.

Committee Recommendation

The Committee recommends that the appointing authority should appoint substantive accounting officers

within six months of such positions falling vacant.

Financial Performance and Sustainability of Corporations

Examination of accounts revealed weak financial position of some State Corporations. This raised questions
about the sustainability of State Corporations as well as their ability to meet their obligations in the long run
if the trends persisted. SASRA for example realized deficits of Kshs 23 Million in 2014/15 and Kshs 48
Million in 2015/16 (the situation changed however in 2016/17). Further, it was observed that State
Corporations over-relied on government grants for continued operations, other than enhancing internally
generated funds, raising doubts on their capabilities as going-concern in the absence of support from the
National Treasury. The South Eastern Kenya University for instance did not carry out development projects
worth Kshs 55,595,449 in the FY 2015/16, as these were grants budgeted for but not received from the

government.
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The Kenya Wildlife Service in the year 2016/17 recorded a deficit of KShs. 680,519,000 bringing the
accumulated deficit to Kshs. 4,428,098,000 because the internal revenues and government support were not
adequate to cater for the operating costs and personal emoluments. The continued sustainability of the

Service thus depended on regular government support, creditors and development partners support.

In the financial year 2015/16 the Kenya Veterinary Board made a loss of Kshs. 12,941,456. The loss for the
year was attributed to a decline in government grants by Kshs. 7,474,218 against increased in expenditure
during the year under review. The Kenya Nuclear Power and Energy Agency also experienced a similar

challenge.

Committee Recommendation

The Committee recommends that the heads of state corporations should develop and run models that

maximizes on returns as well as servicing the public.

Delay in availing documents to the Auditor- General

The Committee observed that some accounting officers did not avail complete and reconciled financial and
accounting records/documentation in time for audit review and verification during the audit exercise leading
to unnecessary queries. This is contrary to the provisions of Section 68(2) of the PFM Act 2012 that the
financial and accounting records are presented within three (3) months after the close of the financial year
pursuant to the provisions of Article 229 of the Constitution of Kenya 2010. Section 62 of the public Audit
Act of 2015 obligates accounting officers to provide required documents for audit failure to which it they be
charged. This was notable for most audit queries raised during the consideration of financial statements of
the National Drought Management Authority, National Biosafety Authority, the National

Irrigation Board and Kenya Revenue Authority among others.

Committee Recommendations

The Committee recommends that -

(1)  Accounting officers should comply with the provisions of Section 68(2) of the Public
Finance Management Act of 2012 by submitting all the required documents for audit
within the stipulated timelines

(i) The DCI should charge any accounting officer that failed to provide required
documents for audit should be charged pursuant to Section 62 of the Public Audit Act
of 2015
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Unqualified Opinion

The Committee commended the State Corporations that were issued with unqualified audit opinion by the
Auditor General due to prudent financial management practices. These corporations include the Public
Procurement Regulatory Authority, Kenya Universities and Colleges Central Placement Services, Engineers
Board of Kenya, Kenya Urban Roads Authority, Kenya Medical Practitioners and Dentists Board, Kenya
Accountants and Secretaries National Examination Board, SACCO Societies Regulatory Authority the

National Communications Secretariat and the Council for Legal Education.

Special Audits

In the process of examining accounts of State Corporations, matters incidental thereto were encountered
necessitating the Committee to request for Special Audits from the OAG. Such matters included
procurement of Hydrant Bit Valve s by the Kenya Pipeline Corporation; purchase of maize by the National
Cereals and Produce Board in the 2018; alleged disappearance of goods destined for other countries as
managed by KRA; award and implementation of linda mama contracts by the NHIF and tendering process
and award of transportation contract of cargo through the SGR by Kenya Railways. With all these requests,
the Committee noted that the Office of the Auditor General was taking inordinately long time to conclude

the assignments for reasons attributed to capacity challenges in the Office of the Auditor General.

Committee Recommendations

The Committee recommends that

(i) The Office of the Auditor General should expedite the completion of the requested
Special Audits to enable the Committee to conclude the examination of audited
accounts of the respective State Corporations.

(ii) The National Assembly should allocate adequate resources to the Office of the
Auditor to recruit enough staff capable of completing assigned responsibilities in

time.

Implementation of Committee Recommendations

The Committee observed that a number of recommendations of the previous committees had not been
implemented. A case in point is the recommendation to appoint a substantive Managing Trustee of NSSF

that has been pending for the last four years (though he has since been confirmed); allocation of resources to
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complete mtihani house; Investigating agencies taking ages before conclusion of investigations; and
accounting officer’s obligation to submit documents to the Auditor General for audit within the required

timelines among others. This led to some audit queries subsisting for several financial years.

Aware that following up of National Assembly recommendations is within the province of Implementation

Committee by dint of Standing Order 209, the Public Investments Committee is basically fantus officio.

Committee Recommendation

The Committee recommends that the national Asembly takes stun actions as provided in the law
and Standing Orders against officers who have failed to comply with past House resolutions

(adopted Committee reports).

Interest due to delayed payments

The Committee observed with concern the huge gugatory payments made by state corporations in the form
of interest on delayed payments due to contractors. Some of the explanations advanced occasioning such
delays were attributable to the late Exchequer releases and Court cases. KeNHA was ntotrious on this regard

as particularised below.

KeNHA paid Kshs. 194M to the contractor for Thua Bridge construction due to the delayed payments

ostensibly due to late exchequer releases.

Another example in which huge interest has accrued ralate hazina trade centre. On 31% May 2017, the
contractor had raised a claim of Kshs 6.88 billion which was assessed to Kshs. 871 million by the
Department of Public Works and the decision communicated to the NSSF on 12" April 2020. The Contract
prescribes that delay in settlement of claims will earn interest at 3% above the average CBK rate. On 10®
July 2019, the contrctor calimed Kshs 234 million interest on delayed payments. This fugure continues to

increase as the claim remained unpaid as at 26™ June 2020.

Committee Recommendations

The Committee recommends that -

i. The accounting officers and Boards of State Corporations should always honour their

contractual obligations and settle claims as and when they fall due
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ii. The National Treasury should release Funds meant for claim settlement to avoid
nugatory expenditures in the form of interst payments
iii. Accounting officers or Board Members that unreasonably delay payments when due

occasioning accrual of intrest should be held reponsible for the loss of public money
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1.0

1.1

1.

XVii

PREFACE

Establishment and Mandate of the Committee

The Public Investments Committee is established under the National Assembly Standing Order
(S.0.) 206 and is responsible for the examination of the working of public investments on the
basis of their audited reports and accounts. It is mandated to-
1. examine the reports and accounts of the public investments;
ii. examine the reports, if any, of the Auditor General on the public investments; and
iii. examine, in the context of the autonomy and efficiency of the public investments,
whether the affairs of the public investments, are being managed in accordance with
sound financial or business principles and prudent commercial practices;
The Committee in considering the Audited accounts of state corporations is guided by the

Constitution of Kenya and the following statutes and codes/regulations in carrying out its

mandate: -
a. ;
b. ;
c. the National Assembly (Powers and Privileges) Act (Cap. 6);
d. the State Corporations Act (Cap. 446);
e. the Public Procurement and Disposal Act, 2005;
f. the Public Procurement and Disposal Regulations, 2006;
g. the Public Procurement and Assets Disposal Act, 2015
h. the Public Finance Management Act, 2012;
1. the Public Audit Act 2003, and
j. the Public Audit Act, 2015 among others.

k. The National Assembly Standing Orders



1.2 Committee Membership

3. The Committee on Public Investments constituted by the House in December 2017 comprises

of the following Members: -

Name of Member Constituency Party
Hon. Abdullswamad Sharrif Nassir, MP Chairperson Myvita ODM
Hon. Ahmed Abdisalan Ibrahim, MP Vice- Chairperson | Wajir North ODM
Hon. (Dr.) Chrisantus Wamalwa Wakhungu C.B.S, MP | Kiminini Ford
Kenya
Hon. Raphael Bitta Sauti Wanjala, MP Budalangi ODM
Hon. Justus Kizito Mugali, MP Shinyalu ODM
Hon. Gladys Nyasuna Wanga, MP Homa-Bay County ODM
Hon. John Muchiri Nyaga, MP Manyatta JP
Hon. (Prof.) Mohamud Sheikh Mohammed, MP Wajir South JP
Hon. Babu Owino Paul Ongili, MP Embakasi East ODM
Hon. James Githua Kamau Wamacukuru, MP Kabete JP
Hon. Joash Nyamache Nyamoko, HSC, MP North Mugirango JP
Hon. Mary Wamaua Waithira Njoroge, MP Maragwa JP
Hon. Mohamed Hire Garane, MP Lagdera KANU
Hon. Omar Mohamed Maalim Hassan, MP Mandera East EFP
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Hon. Paul Kahindi Katana, MP Kaloleni ODM
Hon. Purity Wangui Ngirici, MP Kirinyaga County JP

Hon. Rashid Kassim Amin, MP Wajir East WDM-K
Hon. Zachary Kwenya Thuku, MP Kinangop JP

1.3 Committee Secretariat

4.

XiX

The secretariat facilitating the Committee comprises -

Evans Oanda - Senior Clerk Assistant
Mohamed Boru - Clerk Assistant 11

Marlene Ayiro - Senior Legal Counsel
Thomas Ogwel - Fiscal Analyst II

Erick Kariuki - Research Officer 11

Noelle Chelagat - Media Relations Officer 111
John Mungai - Audio Recording Officer
Alex Mutuku - Senior Sergeant-at-Arms




1.3 Committee proceedings

XX

The Committee held ninety sittings in which it closely examined the audited financial
statements of forty eight (48) State Corporations and the Reports therein by the Auditor
General.

In its inquiry into whether or not the affairs of the public investments are managed in
accordance with sound business principles and prudent commercial practices, the Committee
heard and received both oral and written evidence from Chief Executive Officers (Accounting
Officers) of various State Corporations and other relevant witnesses.

The recommendations on the issues raised by the Auditor General for the various State
Corporations are found under appropriate sections of the report for each of the State
Corporations covered.

These observations and recommendations, if taken into account and implemented, will enhance
accountability, effectiveness, transparency, efficiency, prudent management, commercial
viability and value for money in State Corporations and the public investments sector as a
whole.

The records of evidence adduced, documents and notes received by the Committee formed the
basis of the observations and recommendations as outlined in the Report and can be obtained in

the Minutes of the Committee proceedings hereto annexed as Volume II.



2.0 CONSIDERATION OF THE REPORTS OF THE AUDITOR GENERAL ON THE
AUDITED FINANCIAL STATEMENTS OF STATE CORPORATIONS

2.1 KENYA AIRPORTS AUTHORITY (KAA): FY 2012/2013 - 2015/2016

EVIDENCE ON THE REPORT OF THE AUDITOR GENERAL ON THE FINANCIAL
STATEMENTS OF KENYA AIRPORTS AUTHORITY FOR THE FINANCIAL YEARS
2012/2013 TO 2015/2016

Mr. Johnny Andersen, the Managing Director of the Kenya Airports Authority
accompanied by Mr. Alex Gitari (General Manager, Finance), Mr. Samson Kimilu
(General Manager, Internal Audit), Ms. Katherine Kisila (Corporation Secretary), Mr.
Patrick Chonde (Finance Manager), Irene Keri (Ministry of Transport), Jonah Biwott
(Legal Clerk), Mr. Antony Rotich (Business Department), Mr. Fred Odawo (Ag GM P&S),
Grace Odhimbo (Media Officer) and Mr. Rashid Abdullahi (Manager Planning) appeared
before the Committee to adduce evidence on the report of the Auditor General on the

financial statements of the Authority for the financial years 2012/13 to 2015/2016

Operating Lease 2012/2013, 2013/2014, 2014/2015 and 2015/2016

10. As was reported in the previous year (2011/2012), the non-current assets balance of Kshs.
29,699,428,000 as at 30 June 2013 included an amount of Kshs. 5,799,624,000 described as
operating lease. The operating lease amount however, excluded plot LR 9042/668 measuring
3.29 acres in Embakasi village which was not valued for inclusion in the financial statements
as at 30" June 2013, as its ownership was apparently in dispute. A further examination of the

lease balance revealed the following other unsatisfactory observations.

(i) An unregistered parcel of land under Re.KAA-D1-D4 measuring 0.867 acres and valued at
Kshs.4, 335,000 was, as similarly reported in the previous year, excluded from the operating

lease balance of Kshs.5, 799, 624,000.

(ii) An undetermined value of land at Lokichoggio Airport was also excluded from the balance.
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(iii) The figure of Kshs.5, 729,624,000 included two parcels of land under plots Nos. LR
13512 and 14231 at Jomo Kenyatta International Airport both of which were allocated to
third parties.

(iv)  Wilson Airport Land LR No. 209/144443 of undetermined size and value was registered
in favour of the Authority on 29 July 2003. However, two plaintiffs filed a civil case in the
High Court of Kenya claiming ownership of the land. On 25 October 2006, the high court
ruled in favour of the Authority. The court ruled that this was public land and belonged to the
Authority which was irregularly allocated to one of the ‘plaintiffs’. However, despite the

court ruling, no efforts were made to take the possession of the land.

(v) The figure of Kshs. 5,869,334,000 further included a portion of Malindi Airport land under
LR No. 7669 and measuring 0.8925 hectares, allocated to a church organization, but on the
other hand, excluded land LR No. 8540 measuring 5912. 5sq.ft at the airport, allocated to a

petroleum company.

11. Under the circumstances, the Committee heard that the Authority’s land was at risk and it
was not possible to confirm that the non-current assets balance of Kshs. 23,897,495,000 as at
30 June 2013; Kshs. 36,446,554,000 as at 30 June 2014; KShs. 44,138,5217,000 as at 30
June 2015 and Kshs. 52,539,103,000 were fairly stated in the respective financial years.

Management response

12. The Management informed the Committee that the Authority physically surrendered L.R.
No. 9042/668 for construction of Embakasi Police Station. This parcel was not in dispute,
and the Authority had plans to transfer the title to the National Police Service.

13. The subject parcel of land (D1-D4) located within Embakasi Village measures 0.3696 Ha
(0.9133Acres) according to the Part Development Plan No. 296 of 15/8/2002 for the existing
KAA staff Housing at Embakasi Village. At the time of the audit, the operating lease amount
excluded the value of the plot as the Authority was not issued with a letter of allotment or
grant by the Government.

14. The National Land Commission (hereinafter referred to as “NLC”) in a letter Ref: CF.

4135/7 dated 25 September, 2017 issued a letter of allotment measuring 0.1794 Ha (0.443
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15.

16.

17.

18.

19.

23

acres) with respect to D1-D4 (Now L.R. No. 9042/1049). The Authority had since accepted
the Letter of Offer and made the requisite payments to the NLC to facilitate issuance of title.
In a letter ref. KAA/5/19/1/2VOL.1 (24) dated 10th February 2016, the Authority informed
the NLC of the variance in acreage between the Part Development Plan and the letter of
allotment and requested the Commission to institute investigations into the illegal excision of
a portion of D1-D4 measuring 0.1902 Ha (0.47 Acres). The Chairman of the NLC vide letter
Ref. NLC/CHAIRMAN/VOL.VIX /163 of 19 February, 2016 instructed the Director of
Legal and Enforcement to investigate the irregular allocation. The Authority wrote to NLC
seeking an update on investigations.

In view of the above, the impugned parcel of land could not be included in the Financial
Statements as at the time of reporting the Authority had no title document for the parcel and
part of the land was irregularly allocated to a private party.

With regard to the Lokichoggio Airport land, the Committee was informed that the said land
was excluded in the Financial Statements because the Authority did not have proof of
ownership. The Authority had since obtained a title and would include the land in the
2017/18 financial statements.

With regard to the Authority’s position in the LR No. 13512 and No. 14231, the Committee
heard that the said parcels were within the JKIA title LR No. 21919, which was the basis for
incorporation in the Financial Statements.

With regard to Wilson Airport Land LR No. 209/144443, the management informed the
Committee that the Authority sought intervention of the NLC on review of grant and whose
officials visited Wilson Airport on 19th October 2017. The Authority’s prayers to NLC as
communicated vide a Letter from Authority dated 24th October, 2017 included inter alia:

(i) That NLC issues eviction notices to private persons’ titles within land reserved as

Aerodrome Reserve.

(ii) That NLC issues eviction notices to private person’s unlawfully occupying public

land and for the Registrar to revoke titles for such references.

(iii) That NLC investigates allocation of titles to private persons whose activities

impede/or would be a potential impediment on the safe and secure operations of
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21.

22.

Wilson Airport. In addition, that upon legally or regularly acquiring the land, the said
land be allocated to KAA to safeguard safety and security of the Airport.

(iv) NLC favours KAA with a valuation report of the subject parcels of land to enable

exchange of land with the University of Nairobi.

Regarding the Malindi Airport Land, the Committee was informed that the Baptist
Convention of Kenya land, LR No. 7669, fell within Malindi Airport title LR. No. 10688,
hence inclusion in the Financial Statements. Further, the Government in a letter Ref. 16 June,
1988 allocated portion No. 8540 measuring 0.0450 Ha located within Malindi Airport to
Kenya Oil Company for oil depot and aviation facilities. This land was not included in the
Financial Statements as the Government issued Kenya Oil the grant prior to the Malindi
Airport title.

Through KAA'’s letter ref. KAA/5/19/Vol.2 of 24th December 2010, the Authority appealed
to the Principal Secretary, Ministry of Lands to revoke title to LR. No 8540, which was
within Malindi Airport land. Further, the National Land Commission visited the site on
27/2/2017 to review the grant. The Authority intended to expand the Airport through land
acquisition and invited the NLC to undertake the process.

The Committee finally heard from the management that the Authority had fully accounted
for its land in respect of which title documents were issued. The land whose titles were under

process of registration would be accounted for upon completion.

Committee Observations

23.

24

Having examined the accounts and heard from the management, the Committee observed the

following with regard to matters raised in the operating lease:

i) The 19 PIC report addressed this matter. The then Committee observed that the
Authority portrayed lack of interest in protecting public property. The Committee
recommended that the Managing Director should ensure that all Authority’s

properties had ownership documents.
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ii) On the transfer of part of Embakasi Land to the National Police Service, there was
no formal process undertaken to transfer the piece of land in question to the
National Police Service. The Authority made no effort to transfer the land formally
to the National Police Service despite repeat audit queries made by the Auditor

General on the matter.

iii) On the unregistered piece of land under Re.KAA-D1-D4, there was a variance
between the size of the land as captured in the Part Development Plan and the letter
of Allotment. Further, the part of the land under LR. No. 9042/940 measuring
0.1902 Ha was illegally excised from the existing land without due regard to the
approved development plan and allocated to one Julian Wanjiku Kariuki as
indicated on survey plan F/R No. 514/47. Despite the KAA’s request to the NLC to
institute investigations into the matter with a view to safeguard the parcel of land,

NLC was complicit and had done nothing so far.

iv) The KAA Board had not discussed any matter to do with the Authority’s land in the
last four and a half years and the Board had not carried out re-allocation of any

land belonging to the Authority.

v) Finally, the Authority had accepted the allotment letter despite the variance in size

to secure the available land while following up on the illegally excised land.

vi) On land allocated to third parties at JKIA, the matter was in court for

determination.

vii) With regard to the dispute surrounding the Wilson Airport land, the KAA was
complicit by failing to follow up and reposes the land after the High Court had ruled
in KAA’s favour. It took KAA eleven years to follow up on documentation of the

impugned land. Currently the land is used as a vehicle show room.

viii) With regard to the Lokichoggio Airport Land, the Authority secured the Title
Deed dated 30™ August 2016 and therefore it should be incorporated in the financial

statements.
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ix) The title deeds for Manda Airstrip were missing from KAA’s records yet the KAA
had not reported the loss to the police up to the point of appearing before the

Committee.

x) Management and security of records at the KAA left a lot to be desired when it
emerged that at one point the title deed for Kisumu Airport was missing only to be

found within a few days.

xi) The title deeds for Wilson and Eldoret airports were held by lawyers acting on

behalf of the Authority.

xii) The lawyers were using the titles to register sub-leases under the respective Airport

land. This was a dangerous precedence.

Committee recommendations The Committee recommends that -

i) The Managing Director for the Kenya Airports Authority should ensure that all
Authority’s properties have ownership documents within six months after adoption

of this report.

i) The Managing Director of the KAA should expedite all Court cases, that have taken
inordinately long time, touching on KAA land such as the land allocated to third

parties in Embakasi.

iii) The Judiciary should consider expediting matters touching on public land

iv) The then Managging Director of the KAA, Mr. Stephen Gichuki, should be
reprimanded for not repossessing the grabbed Wilson Airport land despite the

Court ruling awarding the said land to KAA.

v) The Board and management of Kenya Airports Authority should reposse the KAA

land at Wilson Airport within three months of adoption of this report.



vi) The Management of the Kenya Airports Authority should always ensure safe
custody of the KAA documents to avoid arbitrary loss akin to the temporary loss of

the Kisumu Airport title.

vii) The DCI should investigate the circumstances under which the Kisumu Airport title
deed disappeared only to be found a few days later with a view to prosecuting those

found culpable.

viii) The DCI should investigate the circumstances under which the Manda Airport title
deed disappeared only to be found a few days later with a view to prosecuting those

found culpable.

ix) The DCI should investigate the circumstances under which the LR. No. 9042/940
measuring 0.1902 Ha was illegally excised from the existing land without due regard
to the approved development plan and allocated to one Julian Wanjiku Kariuki and
the investigation should include NLC who were reluctant in responding to the said

quiery with a view to charging those found culpable.

x) The NLC should within thirty days of adoption of this report confirm that the title

to Kisumu and Manda airports have not been charged.

Stalled Projects (FYs 2012/2013, 2013/2014. 2014/2015 and 2015/2016)

25.

26.

27

The Committee heard that the Embakasi Estate Fencing project valued at Kshs 24.5 million
in the year 2009 and Ukunda Airstrip Fencing project valued at Kshs.24.8 million in the year
2006 had stalled. The contract for Ukunda airstrip fencing took too long at the tender
committee and was terminated after which the contractor placed a claim of Kshs. 8.9 million
as compensation which the management had opposed and the same was apparently awaiting
some clarification from the Project Engineer. No further correspondence was availed for
audit verification.

In addition, the Embakasi Estate Fencing works never commenced and the contract was

never terminated and no reasons were given for this anomaly. As a result of the foregoing,



the Authority risked payment of damages should the contractors proceed to sue the authority

in a court of law.

Management Response

27. With regards to the concerns raised on the fencing of Ukunda airport, the management
informed the Committee that the contract was terminated due to land disputes, which took
too long to resolve. The contractor was paid Kshs. 8.9 million as compensation for the idle
equipment and personnel and the matter was closed.

28. Under Embakasi fencing, the management averred that the contract could not be performed
and it was since terminated. The Contractor did not lodge any claim post termination of

contract.

Committee Observations

29. This matter was considered in the 19" report of PIC’s with a recommendation that the
then Managing Director of the KAA, Mr. Stephen Gichuki be held personally
responsible for paying monies for works that were never done at Embakasi Fencing

Project.

Ukunda fencing

1) It was irregular for KAA to enter into a contract to fence the land whose subject
matter was in dispute.
2) It was a misuse of public resources to pay the contractor Kshs. 8.9M for the work

that was never undertaken at Ukunda Airstrip

Embakasi fencing

1) The KAA was reckless in entering into a contract before getting the requisite approvals
from the Nairobi City Council.

2) The Authority’s letter terminating the contract was written in March 2016, seven years
after the contract was signed (i.e. in 2009).

3) The Authority discovered the fraudulent acts on the part of the contractor after it had

agreed to pay the Kshs. 2,000,000 compensations. The Authority was also willing to pay
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the compensation despite the project lacking the relevant approvals from the Nairobi City
Council.
4) There were no court cases instituted against the KAA with regard to the Embakasi

fencing project.

Committee recommendations

30.

(@)

(i)

31.

32.

33.
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The Committee recommends that -
The then Managing Director of the KAA, Mr. Stephen Gichuki be held personally
responsible for paying monies for works that were never done at Embakasi Fencing
Project.
The then Managing Director of the KAA, Mr. Stephen Gichuki be held personally
responsible for awarding contracts for the works without relevant approval
processes.

Disputed Land (FYs 2012/2013, 2013/2014, 2014/2015 and 2015/2016)

The Committee heard that the property, plant and equipment balance of Kshs.
23,897,495,000 included freehold land balance of Kshs.249, 265,000 as at 30 June 2013. As
similarly reported in the previous year, this figure included land LR.N0.21919 measuring
4,674.60 Hectares in Nairobi where Jomo Kenyatta International Airport is situated. This
land was compulsorily acquired by the Government of Kenya on 26th April 1971 vide legal
Notice No.1105/1106 for development of the Airport currently known as Jomo Kenyatta
Airport. Kenya Airports Authority acquired title deed for the land on 26th July 1996.

As previously reported, around the year 2002, Kenya Airports Authority discovered that a
group of people had purportedly obtained title documents for the above-mentioned land. The
Authority moved to court and instituted two cases against the groups vide HCCC No. 206 of
2004 and HCCC No 489 of 2004 respectively, where it got temporary court orders to restrain
the defendants from dealing with the said parcel of land. But despite the court orders to
maintain status quo, the defendants continued to sell, sub-divide and develop the land falling
under the contentious area.

In November 2011, the Kenya Airports Authority demolished houses belonging to private
developers on the disputed land. The private developers sued the Authority and both the

Authority’s and the private developer’s cases were yet to be determined.



34. As at the time of completing the audit, no valuation report was availed for audit verification
and the Authority did not make any provision for any contingent liabilities likely to arise
from these disputes. In the circumstances, it was not possible to confirm that the Authority’s

freehold land balances of kshs.249, 265,000 as at 30 June 2013 was fairly stated.

Management response

35. Management informed the Committee that the parcels of land (being, LR No. 14231 in the
name of Uungani Settlement Self Help Group and; LR No. 13512 in the name of Mlolongo
Brothers Association) were within Jomo Kenyatta International Airport land (L.R. No.
21919) and were valued for inclusion in the Financial Statements.

36. No contingent liabilities were recorded with respect to the demolition claims since, in the

opinion of the Authority, the developers had encroached on KAA’s land.

Committee Observations

(i) This matter was addressed in PIC’s 19'" report in which it was recommended that
KAA liaise with the NLC for the purposes of getting the ownership documents. It
further recommended that the EACC investigates the circumstances under which
the authority’s land was allocated to private individuals.

(ii) Though the Committee is functus officio in this as it is now within the province of
Implementation Committee, there was nothing to show that the EACC and the NLC

had completed investigating the matter.

Committee Recommendation

37. The Committee recommends that the EACC and the NLC expeditiously investigates the
matter within six months of the of adoption of this report with a view to preferring

charges of the parties found culpable and eviction of the encroachers.

38. Tseikuru Airstrip (FY 2013/2014, 2014/2015 and 2015/2016)

39. The Committee heard that evidence available indicated that a memorandum of understanding
was entered into between National Youth Service (NYS) and Kenya Airports Authority

(KAA) on 20th November 2012 for the Construction of Tseikuru Airstrip. The scope of
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41.
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works for phase 1 was for bush clearing and top soil stripping, cut and fills formation
including drainage, as well as gravel sub-base and base construction. It was noted that as at
30th June 2014, both parties had not signed the above Memorandum.

In addition, an advance of Kshs.50, 000,000 was paid to the National Youth Service on 16
July 2012 despite the fact that the Memorandum of understanding was not signed and there
was no contract between the two parties. Further, although management had explained that
the overall progress of works for phase 1 was at 85% as at 30 June 2013, no evidence of
progress reports was availed for review and it was not satisfactorily explained why the work
had taken such a long time when the same was expected to be complete.

A review of the project in 2015/2016 revealed that no progress was made despite an
allocation of Kshs. 117,993,000, Kshs. 25,000,000 and Kshs. 85,000,000 in 2013/2014,
2014/2015 and 2015/2016 respectively. Management had also not explained how the funds
allocated in the above three financial years totalling to Kshs.227, 993,000 were utilized.

nagement response

42.

43.

The Management informed the Committee that the memorandum of understanding was not
executed. The basis of engagement between the NYS and the Authority was the
correspondence between the Principal Secretary, Ministry of Transport and the Director
General, NYS.

Management provided a progress report on the project showing 85% completion. Further, the
Committee heard that the delay in completion of the project was attributed to non-receipt of

additional funds from the Ministry of Transport.

Committee observations

44,
()

(i)
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The Committee observed that -
The project was conceptualized in 2006 and was to be implemented at a cost of Kshs. 190
million.
The explanation given on the cause of the delayed implementation of the project was
contradictory. In the 2013/2014, it was attributed to late disbursement of funds while in

the 2014/2015 land compensation issues were cited as the cause of delay. Further, there



(iii)

(iv)

)

(vi)

(vii)

was no evidence to corroborate any of these explanations. In any case, land issues should
be addressed as a matter of priority before commencement of any project.

The report provided as a progress report was not one in its strict sense. A progress report
provides an analysis of the extent to which the BQs have been implemented.

The MoU between the NYS and the KAA had not been signed by the date of appearance
of KAA before the committee.

As at the date KAA appeared before the Committee, the Authority did not have the title
deed for the land where the project was implemented. This was occasioned by the need
for more land (the Authority already had 78 acres but needed a further 24 acres). This
indicated poor planning by KAA.

There was no evidence to support the assertion that 85% of the works were completed.
The KAA has so far allocated a total of Kshs. 227M despite the fact the project was
supposed to cost Kshs 200M. Out of this amount, Ksh.50M was paid to NYS leaving a
balance of Kshs. 177M within the KAA account. KAA could not explain the reason of
the annual allocations to the project despite the fact that it had stalled.

Committee Recommendations

45. The Committee recommends that -

(@)
(i)

(iii)

(iv)

)
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KAA should before implementing any project undertake a feasibility study;
Considering that there was no evidence to buttress the KAA’s assertion that the
project was 85% complete by way of progress reports, the EACC should investigate
the matter on the exact status of the project and whether there were irregularities in
its implementation. This investigation should be done within six months of adoption
of this report.

The Department of Public works should assess the progress of the project and
report back to Parliament within three months of adoption of this report.

The KCAA should assess viability of the project and report within three months of
adoption of this report.

The KAA should undertake the feasibility study of the project to determine its
viability.
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47.

48.

49.

Special Accounts Statements Reconciliation FY 2013/2014

The Committee heard that the Northern Corridor Transport Improvement Project (IDA Credit
No. 3930/4571-KE) statement of receipts and payments for the year ended 30 June 2014
reflected a loan from external development partner of Kshs.537, 596,000. However, the
special account statement prepared and submitted by the National Treasury reflected Kshs.
317,472,939.80 disbursed. This resulted into a variance of Kshs.220, 123,060.80 which was
not reconciled or explained. In the circumstances, it was not possible to confirm the accuracy
and correctness of total receipts of Kshs.544, 790,000 reflected in the project’s statement of
receipts and payments for the year ended 30 June 2014.

The Committee further heard that the Kenya Transport Sector Support Project (IDA Credit
No. 5410-KE) statement of receipts and payments for the year ended 30th June 2014
reflected a loan from external development partners of Kshs.37, 000,000 while the special
account statement prepared and submitted by the National Treasury reflected Kshs.87,
982,128. This resulted into a variance of Kshs.50, 982,128

In the circumstances, it was not possible to confirm the correctness and accuracy of the

project’s total receipts of Kshs.38, 464,000 for the year ended 30th June 2014.

Management response

50.

Management informed the Committee that in the financial year 2013/2014, Kenya Airports
Authority received a total of Kshs. 537,596,143.58 from World Bank through the Ministry of
Transport and Infrastructure. The difference of Kshs. 220,123,060.80 as per the issue raised,
mainly related to direct payments to contractors, outstanding receipts for MoTI as analyzed
below of Kshs. 20,224,168.80 and amounts received in different financial years but relating

to the year under audit.

Particular Amount(Kshs) Amount(Kshs) Amount(Kshs)

Special Account as per 317,472,939.80

National Treasury

Add

Direct payments to CATIC | 96,365,352.40

Reimbursement to KAA 283,804,010.15

Sub-Total 379,969,362.55
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Disbursement for 57,850,950.00
2012/2013

Less

Disbursement received and (197,472,940.00)
accounted in 2014/2015

Undisbursed funds not yet (20,224,168.80
received from MOTI

Rounding off difference (142.95)

Sub-Total 220,123,060.80

Balance as per KAA Books 537,596,000.60

Add: KAA Counterpart 7,194,000.00
funding

Total Receipts 544,790,000.00

51. Management further informed the committee that the said balance of Kshs.50, 982,128 was
not received as at close of the financial year 30 June 2014 from MOTI. The Ministry later
transferred Kshs, 47,981,501 on 25 September, 2015 to the Authority.

Committee Observation

52. The Committee observed that reconciliations were later done and the matter resolved.

Committee Recommendations

53. The Committee recommends that KAA should reconcile its books in time to avoid such
unnecessary queries

Proposed construction of fire station at Wilson Airport (FYs 2014/2015& 2015/2016)

54. The Committee heard that the contract was awarded to M/s Columbia Developers (K) Ltd for
a contract sum of Kshs. 21,477,746.80. The contract was signed on 16th August 2012 to
commence on 24th September 2012 and be completed on 9th September 2013. The scope of
work consisted of demolition of existing fire offices; construction to completion of fire
station offices; associated plumbing and drainage works; associated electrical, telephone

services, computer services and other associated works and associated external works.
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55. However, evidence available indicated that as per the progress report dated 1st August 2013,
there was poor workmanship with several demolitions and reconstruction of works. A tender
committee sitting on 13th March 2014 through Tender Committee Minute No. 302 requested
for termination of contracts due to failure by the contractor to proceed with the works, which
were 60% complete. However, as at 30th June 2015, there was no evidence of termination of
the contract by management and the contractor had been paid Kshs. 10,618,825.56. In the
circumstances, it was not possible to confirm whether the Authority got value for money in
incurring Kshs. 10,618,825.56. Further, the status of the project could not be confirmed.

Management response

56. The payment of Kshs.10, 618,825.56 was for approved works only and not for demolished
work that was due to poor workmanship. Following lapse of the Columbia Ltd contract, a
new one was awarded to Quadd Limited for completion of the remaining work. The new
contractor started from where Columbia had reached and proceeded to complete the work.

Committee Observations

57. The committee observed that -

(i) It was common within the KAA to initiate project only to be terminated along the
way. This brings to the fore the incapacity within the Authority in project planning
and implementation.

(ii) The project was re-tendered and completed at a cost of Kshs.10, 883,131 bringing

the total cost at Kshs. 21,501,956.5. Therefore, no money was lost in the process.

Committee recommendation

58. The Committee recommends that KAA should undertake due diligence of the

contractors before awarding them contracts to avoid underperformance.

Proposed relocation of Mkwakwani Primary School (Phase I-Proposed classroom and

associated blocks) (FYs 2014/2015 and 2015/2016)

59. The Committee heard that the contract was awarded to a company for a contract sum of

Kshs. 48,065,021 and commenced on 11% June 2014 with the expected completion date of
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18" June 2015. The contract period was extended several times with the last extension period
that ended on 31% December 2015 with only 20% progress achieved and an expenditure of
Kshs. 6,285,756.50 incurred. Evidence available indicated that the tender committee
approved termination of the contract and process of procuring another contract commenced.
However, it was not possible to confirm that the Authority obtained value for money in

incurring Kshs. 6,285,756.50.

Management response

60.

61.

The Committee heard that the M/S Levite Agencies Ltd constructed the administration, pre-
school and library buildings up to lintel level. The contractor was unable to complete the
work due to under-pricing of the rates, leading to termination of the contract for non-
performance. The contractor had been paid Kshs. 6,285,756.50 for work certified as at the
time of termination.

Following a competitive bidding process, M/S Associated Electrical & Hardware Suppliers
Limited was awarded completion contract at a sum of Kshs. 69,734,668.61. The new
contractor continued from where the previous one left off. The work executed by Levite
Agencies and paid for was excluded from the second contractor’s scope of work. The work

was completed and the school would be handed over to the community.

Committee Observations

62.
(M

(i)
(iii)

The Committee observed that -
It was common within the KAA to initiate a project only to terminate along the way. This
brings to the fore the incapacity within the Authority in project planning and
implementation. Furthermore, the project was varied by Ksh. 28 Million.
Handing over of the school to the Community was scheduled for 28" June 2018.
It was proper to award a tender to a contractor who had under-quoted by more than 15%

of the Engineer’s estimate.

Committee Recommendation

63.

36

The Committee recommends that -

i) The performance bond should be more firm going forward.



64.

65.

66.

Ma

ii) The KAA management should always undertake proper due diligence before

awarding any contract.

Construction of Security Offices and Wash Rooms at Wilson Airport
KAA/ES/WAP/844/B FY 2014/2015 and 2015/2016

The Committee heard that the contract was awarded to a local firm at a contract sum of Kshs.
8,929,097.10 and commenced on 30" July 2014 to be completed on 24" December 2014.
The scope of work consisted of Construction of duty office and washroom block; associated
mechanical and electrical works; and associated external works.

It was noted that on 11th December 2014, the Engineer in charge of the project prescribed a
paper No.3750 to the Tender Committee seeking termination of the project which was
approved two weeks before the completion date and a sum of Kshs. 3,111,792.80 having
been incurred as payment owing to the contractor. Evidence available further indicated that a
letter of termination Ref: KAA/ES/WAP/844/B was sent to the contractor on 8th January
2015 but there was no evidence that the contractor had accepted the termination without
damages to the Authority.

In addition, there was no value for money in incurring the total expenditure of Kshs.
3,111,792.80.

nagement response

67.

Management informed the Committee that the contractor signed the final account dated 18™
February, 2015 after a joint site measurement and accounting for work done. The contractor
was paid the balance due, as per the final account and had not raised any issues. The work

done by the contractor was valued and paid for as per the contract.

Committee Observations

68.
(M

37

The committee observed that -
Most of the projects initiated by the KAA were terminated due to poor project planning
and implementation pointing to poor and ineffective management. For instance, in this
case, the project had been done up to the lintel stage. This shows a deliberate trend that

should be arrested



(ii)  According to the tender Committee minutes of the 354" sitting held on 11" December
2014, the project was terminated to create room for construction of the Business Park.
This reason was at variance with the one given by management i.e. non-performance of
the contractor.

(iii) By terminating the contact two weeks to the completion time, it indicated poor project
management by the KAA. If termination was necessary, it should have been done earlier.

(iv)  The contractor was likely to sue the Authority for damages due to termination of the

contract.

Committee Recommendations

69. The Committee recommends that -

(i) KAA should undertake proper feasibility study before implementing any project to
avoid unnecessary terminations and variations akin to this project.

(ii) The then managing director and the Project Engineer should be held responsible
and for waiting until the last two weeks on which the contract should be completed
to recommend termination of the contract resulting into loss of public funds.

(iii) The KAA should always do due diligence on contractors to ascertain their capacity

to implement contracts before awarding

Budgetary Controls on Legal Expenses - FY 2014/2015 and 2015/2016

70. During the year under audit, the Authority incurred an expenditure totalling Kshs
252,876,000 on legal expenses against approved budget of Kshs 50,000,000 thereby resulting
to an over expenditure of Kshs 202,876,000. This was contrary to section 12 of the State
Corporation Act, cap 446 which states that no State Corporation shall, without the prior
approval in writing of the Minister and the Treasury, incur any expenditure for which
provision has not been made in an annual estimate prepared and approved in accordance with
the provisions of the Act. The Authority therefore breached the law.

Management response

71. Management informed the Committee that the approved budget of Kshs. 50 million for

2014/15 was revised to Kshs. 150 million. The total expenditure for legal expenses was
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Kshs. 252,876,000, which included a provision for legal fees of Kshs. 135,500,000.
However, the amount paid during the period under audit was Kshs. 117,376,000, which was
well within the revised budget of Kshs. 150 million.

Committee Observation

72.

The Committee recoemnd that the revised approved budget was provided for

verification and the matter was settled.

Committee Recommendation

73.

74.

75.

76.

77.

The Committee recommends that the KAA should always work within the law
regarding budgets and execution.

Contingent liability

The Committee heard that Note 52 (contingency) to the financial statements stated that relief
and mission had pending invoices for apron buses amounting to Kshs. 35,431,272 after
termination of the contract in public interest for which the Authority was served with a claim
for unpaid concession fees and damages. In addition, there was also an amount of Kshs. 290,
000,000 that related to legal suits involving KAA vs the Diplomatic Duty Free Ltd/ World
Duty Free.

There was also an amount of Kshs. 538,993,815 for Kenya Civil Aviation Authority stated as
15% proceeds from external journeys that was still under negotiations. Although
management explained that as per Kenya Gazette Supplement of 24th November 2014, all
proceeds of Air Passenger Service Charge should be apportioned between Kenya Airports
Authority and Kenya Civil Aviation Authority in the ratio of 85% and 15% respectively for
external journeys, no satisfactory explanation was given for failure to remit the same to
Kenya Civil Aviation Authority.

The note also included World Duty Free case arbitration award of Kshs.4 billion (USD$
49,000,000) for which the Authority appealed against the arbitration award and stated that no
provision was required in the financial statements.

Although in all the cases the Authority stated that the liabilities would not crystalize, this

remained high risk until the cases were heard and determined.

Management response
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78.

79.

80.

81.

40

The Committee heard that the Authority was established pursuant to enactment of Chapter
395, Kenya Airports Authority Act in 1991. Prior to this date, public aerodromes were
administered by the Department of Aerodromes. On 27th April, 1989, the Government of
Kenya entered into an Agreement with House of Perfume stating that the Government would
grant House of Perfume a lease for space at JKIA and Moi International Airport, Mombasa
(MIA). In May 1990, the agreement was amended to substitute House of Perfume with
World Duty Free Company Limited (World Duty Free).

Upon enactment of the Kenya Airports Authority Act and further by way of the Vesting
Order under Legal Notice No. 201 of 7th June, 1994, all property previously administered by
the Department of Aerodromes was vested and transferred to the Authority. Pursuant to the
Agreement of 1989, on or about 25th August, 1995, the Authority entered into a lease
agreement with World Duty Free to operate duty free shops at JKIA and MIA for a period of
ten (10) years. On or about 29th January, 2003, the lease of 1995 was renewed by three lease
Agreements for a further period of ten (10) years from 10th January, 2002 in respect of duty
free shops at JKIA and MIA — two lease agreements for JKIA and one agreement for MIA.

In 2000, a dispute arose between the Government of Kenya and World Duty Free. On 16th
June, 2000, World Duty Free claimed that the Government had breached the 1989
Agreement and sought the intervention of the International Centre for Settlement of
Investment Disputes (ICSID) in Washington DC seeking payment of full compensation in the
event of breach of contract. The ICSID Arbitral Tribunal issued an award dismissing the
claim by World Duty Free on the grounds that the 1989 Agreement and subsequent leases
were procured on the basis of corruption and bribery which was contrary to domestic laws,
public and international policy. Further, that the Claimant was not legally entitled to maintain
any claim as pleaded.

Following assertion by World Duty Free that the 2003 lease agreements were valid, the
matter was reported as a dispute to the Chief Justice in 2008. The Chief Justice, on 22nd
September, 2008, appointed Hon. Justice (Rtd) E. Togbor as sole arbitrator. Justice Torgbor
in his award dated 5th December, 2012 stated that the Authority had breached the 1989
Agreement and directed the Authority to make payment of USD 49,796,456 to World Duty
Free Company Limited.



82.

83.

&4.

85.

On 20th February, 2013, the Authority filed an Application to challenge the above Award
through HCCC Miscellaneous Civil Application No. 67 of 2013 on the ground that the same
was against public policy.

The ruling in respect of the above matter was delivered on 5th October, 2018 and the Court
set aside the Arbitral Award of Justice (Rtd) Torgbor (Arbitrator) dated 5th December, 2012
which required the Authority to make payment of for breach of contract. Justice Tuiyot
while setting aside the award of Justice Torgbor stated that the same was contrary to public
policy. That the Arbitrator disregarded the findings of the International Centre for Settlement
of Investment Disputes (ICSID) in World Duty Free Company Limited VS. The Government
of the Republic of Kenya. The court found that the decisions of the ICSID have binding force
of a final Judgment of a Court in Kenya.

The import of the Ruling was that the World Duty Free Company Limited had no exclusive
rights to operate duty free shops in JKIA and MIA which brought to closure all disputes
between the Authority and the said company. World Duty Free Company Limited being
aggrieved by the Ruling filed a Notice of Appeal.

The Authority had since moved to court and filed the Affidavits in support of various, albeit
similar Applications, to be filed seeking interlocutory determination of the pending suits
pursuant to the ICSID Award in World Duty Free Company Limited vs. The Government of
the Republic of Kenya and Judgment delivered in HCCC Misc. Application 67 of 2013,
Kenya Airports Authority vs World Duty Free Company Ltd T/a Kenya Duty Free Complex.
The Applications sought to bring to the attention of the Court/Tribunal the findings in stated
decisions and further have the court dismiss the respective matters instead of undergoing full

trial with a view of bringing all duty free matters to a close.

Committee Observations

86.
(M

(i)

41

The Committee observed that -
The matter of the KCAA was resolved by the KAA regularly remitting the required
amount to KCAA.
The dispute between KAA and World Duty Free Company Ltd is currently life in
the Court of appeal. It had began by the World Duty Free Company ltd filing an



arbitration in Washington and lost; then filed an application in the High Court and

again lost against KAA promting the appeal that is currently at the Court of appeal.

Committee Recommendations

87.
(i)

(i)

(iii)

88.

&9.

90.

91.

The Committee recommends that -
The KAA should follow the law and regularly remit the money due to KCAA to
avoid unnecessary conflicts between the two entities;
The KAA should always undertake proper feasibility studies before engaging in
contracts to avoid termination and loss;
KAA should apply for expeditious hearing and determination on the appeal pending

in Court.

Demolition of existing arrivals hall, baggage area and Multi-Storey office block at JKIA
— Contract No. KAA/ES/JKIA/908/C (FY 2015/2016)

The Committee heard that this contract was awarded to Machiri Ltd at a contract sum of
Kshs.326, 695,830. The works had a contract period of 6 months which commenced on 9th
July 2014 and was to end on 16th January 2015. There were three extensions of time
approved for this contract which brought the revised completion date to 14th August 2015.

In accordance with the awarded bill of quantities, the contract was to provide temporary
offices, stores and other facilities at a cost of Kshs.23, 624,978.66. However, there was no
evidence of such facilities having been provided during the contract period.

The bill of quantity No. 1 item 106 had a provision for engineer vehicle at a cost of Kshs.6,
000,000. However, there was no evidence that a vehicle was provided during the contract
period.

In the circumstances, it was not possible to confirm the propriety of the total expenditure of

Kshs.29, 624,978.66 (that is, Kshs.23, 624,978.66+6,000,000)

Management response

92.

42

The Committee heard that an inspection team verified the temporary offices, stores and other
facilities. Through an addendum dated 10% April 2014, the vehicle (item 106) was removed

from the tender document thus did not form part of the contract. Therefore, the expenditure



relating to the temporary offices, stores and other facilities was properly incurred while the
Kshs. 6,000,000 initially proposed for the motor vehicle was never incurred.

Committee Observations

93. The Committee observed that -

(i)  Although the management insisted that there were temporary offices (one next to Hilton
Hotel and another within the Airport,) the auditors confirmed to the Committee that there
were no such offices. Further, it was inconceivable to have a site office as far a place as
Hilton when the work was at the JKIA.

(ii) Kshs. 23,624,978.66 spent on temporary offices was a lot of money to be spent on the
project.

(iii)  The contractor’s letter to the KAA dated 27™ January 2017, reveals that there were
various EOTs, others approved by the KAA while others were not. In the said letter, the
outstanding claim amounted to Kshs. 340 Million as at 27" January 2017. KAA however
never responded to the demand letter. Interest continued to accrue on this amount.

(iv) It its brief to the Committee of 20" May 2020, KAA did not confirm ever responding to
the contractor’s demand letter. It however indicated that the contractor had sued KAA
over the claims in which he was claiming Kshs. 340,012,145 as at January 2017; but the
authorty’s valuation of the claim due to the contractor was Kshs. 956,086.88. KAA
further indicated that it had so far paid the contrctor Kshs.292,846,591

(v)  The explanation regarding the Kshs. 6 million for vehicle was confirmed to be

satisfactory by the Auditors

Committee recommendations

94. The Committee recommends that -
(i) The DCI and EACC should investigate the circumstances under which Kshs.
23,624,978.66 was paid for no work done and prosecute the concerned parties.
(ii) The Managing Director for the KAA should seek legal advice from the attorney

general on the issues relating to extension of time.

Construction of offices above parking garage at JKIA (FY 2015/2016)
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95. The Committee heard that this contract was awarded to Dickways Construction Ltd at a
contract sum of Kshs.185, 777,218.99 which was later revised to Kshs.196, 011,279.79.
Works commenced on 27 March 2014 and was to be completed by 18" December 2014, the
contract period being 8 Months. The completion date was later revised to 6" February 2015.

a. Utilization of Contingency

96. The project was completed and handed over on 6" February 2015. However, in a memo Ref:
KAA/ES/JKIN856/B dated 17" June, 2016 the Evaluation Committee wrote to the Ag.
Managing Director recommending approval for utilization of contingency balance amounting
to Kshs.7, 273,929 excluding VAT and the Ag. Managing Director approved this request on
the same date. It was not clear how contingency sum could be utilized more than a year after
completion of the project when even the defects and liability period had elapsed.

Management response

97. The utilization of contingency was based on a re-measurement exercise and preparation of
the final account and was approved by the Accounting Officer.

Committee Observation

98. Contingency funds are supposed to be utilized during the project implementation period and
not more 16 months after completion of the project. Therefore, the explanation provided on
the utilization of the money could not be justified.

Committee Recommendations

99. The Committee recommends that -

(i) The DCI should investigate the then tender evaluation Committee Members for
authoring a memo Ref: KAA/ES/JKIN856/B dated 17" June, 2016 requesting the
accounting office to approve utilization of contingency fund way after the
completion of the project.

(ii) The then Ag. Managing director, the then director of finance, the then procurement

director should be investigated for approving an illegality.

a. Payment for Valuation Done after Project Handover
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100. The Committee heard that this contract was completed and handed over to the
employer on 6th February 2015. The defects and liability period for 6 months ended on
6 August 2015 and contractor's retention monies totaling Kshs.18, 557,720 released vide
certificate No.7 and No.8. However, a review of payment vouchers showed another
amount of Kshs. 10,434,060 was paid to the contractor vide Certificate No. 9 dated 5
July 2016 after the end of defects liability period and after the project was handed over.
101. In the circumstances, the propriety of Kshs. 10,434,060 incurred long after the end
of defects liability period and after the project was handed over could not be confirmed.

Management response

102.  The amount paid under Certificate No. 9 was determined after a re-measurement exercise
and the final account was prepared.

Committee Observation

103. The Ciommittee observed that the explanation provided about re-measurements of
the works way after completion of the project could not justify the payment of Kshs.10,
434,060.

Committee Recommendations

104. The Committee recommends that -

(i) The DCI should investigate the then tender evaluation Committee Members for
authoring a memo Ref: KAA/ES/JKIN856/B dated 17" June, 2016 requesting
accounting office to approve utilization of contingency fund way after the
completion of the project.

(ii) The then Ag. Managing director, the then director of finance, the then procurement

director should be investigated for approving an illegality

Proposed rehabilitation of runway, apron and car park at Nanyuki Airstrip (FY 2015/2016)

105. The Committee heard that this contract was awarded to Doch Company on 3 September,
2014 at a contract sum of Ksh. 398, 950,970. The works under the contract commenced on

24" November 2014 and was to be completed by 23 November, 2015 the contract period
45



being 12 Months. A review of the project file and other related records however revealed the

106.

following matters:

a. Slow Progress

The initial contract period was 12 months with a completion date of 23rd November,

2015. The tender committee sitting on 12" November 2015 approved a nine months’
extension of time which brought the revised completion date to 22" August, 2016. A
review of the last progress report dated 31 July 2016 showed that the overall progress was at
42% with less than a month left to the end of the revised contract period, an indication that

the project was behind schedule.

Management response

107.

The Committee heard that the slow progress of the work was caused by non-performance

of the contractor hence the termination of the contract vide a letter dated 22"¢ August 2016.

Committee Observations

108.

(i)

(i)

(iii)

(iv)

The Committee observed that -

Most of the Projects initiated by the KAA were terminated due to non-performance. This
raises concern about the capacity of the Authority to plan and implement projects.
Termination of the project 2 weeks to the completion time was doubtful and an
indictment on the project management team for not acting in time yet it was clear that the
project was not progressing according to schedule.

The contractor did not reply to the termination letter but rather moved to court. The
contractor raised a claim of Kshs. 950 Million against KAA for works not done over and
above the Kshs. 142M the contractor had been paid.

As per the KAA’s brief to the Committee of 20" May 2020, the KAA had proposed
settlement of a dispute at Kshs. 955,275,371.82 less Kshs. 7.5 million being the value of
the project vehilcle. The contractor had gone to court seeking enforcement of the claim
only to lose and referred to arbitration in a ruling of February 2020. The arbitrator is yet

to be appointed.

Committee Recommendations
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109. The Committee recommends that the KAA should always undertake due diligence
of contractors before awarding them contracts to avoid non-performance akin to this

contract.

a. Missing Progress Report

110.  The project file availed for audit verification had only one progress report dated 315 July,
2016. It was therefore not possible to authenticate the availed progress report or evaluate the
progress of the project over time.

Management response

111.  The MD submitted a summary of the status of the project implementation as outlined in

the table below:
Month Key Activity Done Percentage % of
works done
November 2014 Site Clearance 1.0%
December 2014 Mobilization of machinery & construction of | 2.1%
site office
January 2015 Mobilization of machinery & construction of | 3.5%
site office
February 2015 Construction of site office 4%
March 2015 Temporary runway and preliminary works (site | 10%
office, sign boards)
April 2015 Temporary runway and preliminary works (site | 15%
office, sign boards)
May 2015 Temporary runway and preliminary works (site | 15%
office, sign boards)
June 2015 Temporary runway 15%
July 2015 Temporary runway 18%
August 2015 Completion of temporary runway and 18%
appropriate markings
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September 2015 Excavation of the main works 19%

October 2015 Excavation of the main works 19%

November 2015 Excavation of the main works 19.5%

December 2015 Acquisition of 4WD Toyota Land Cruiser 22%
Excavation and stockpiling of main works

April 2016 Excavation, rock fill and stockpiling of main 36%
works

June 2016 Excavation, rock fill and stockpiling of main 42%
works

Committee Observations

112. The Committee observed that -

(i)  There were Inspection Committee Reports dated 17" September 2015. One of the reports
had four signatures while the other had three. Ms. Margaret Muraya, the secretary of the
Committee and representative of the procurement department had not signed one of the

reports. The project manager (Eng. Julius Wagai) could not satisfactorily explain the

existence and the authenticity of the two reports.

(ii) It was also inconceivable that progress reports with glaring errors were used for

payments.

Committee Recommendation

113.  The Committee recommends that the department of Public works should investigate

the authenticity of the progress reports provided within three months of adoption of

this report.

a. Temporary Runway/Unapproved Variation of Scope

114. The Committee heard that the scope under the contract as per the tender documents and

signed agreement was as follows;

e Runway: 1500M Long and 23M wide

e Apron: Approximately 11,250M?
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115.

e Access: Road: Approximate 2,500M?

e Carpark: Approximately 2,500M?

In a consultative meeting held on 12" November, 2016, it was concluded that phasing out
works on the runway would pose as safety challenges and recommended for construction of a
temporary runway to allow runway rehabilitation works to proceed without interference on
the Airside operations. However, site instructions for construction of the temporary runway
and its cost estimation were not seen in the project file. Further, the employer did not respond
to contractor’s letter that requested for applicable rates for this work as the rates used in the
contract sum could not apply since this was a new scope of works. There was also no
evidence in the file to show whether the additional scope was presented to the Tender
Committee for approval or how the concerns of the contractor on the applicable rates were

addressed.

Management response

116.

The temporary runway was not a variation, but part of enabling works as captured in the
Bills of Quantities in the contract document. The existing carriageway was supposed to be
extended both ends so that at any particular time at least 800m of the runway was available
for landing. Due to a risk assessment that was carried out by KAA, KCAA and the airline

operators, it was agreed that the temporary runway was the best option.

Committee Observations

117.

(@)

(i)

(iii)
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The Committee observed that -

The planning of the whole project was illegal from the onset. KAA should have
sought the advice of the Kenya Civil Aviation Authority on the risk assessment
before awarding the contract. This raises concerns about capacity challenges of
KAA to plan projects diligently.

Although the Project manager indicated that these were no new works, the
Committee was of the contrary opinion. In this case, retendering should have been
done.

The Airstrip had been running on a temporary runway since 2015.



(iv) By dint of the letter dated 28" January 2015 (error corrected for January 28"
2014), the Project Engineer gave the contractor the leeway to do the works and get
paid so long it was within 15% of the contract sum.

(v)  There was no evidence of approval of the temporary works.

(vi)  Per KAA’s brief of 20™" May 2020, there were no BQs for the temporary runway
which makes it hard to determine what was to be paid and for what.

(vil) The new contract for the rehahabilitation of Nanyuki Airstrip was awarded in

March 2020 at a contract sum of Kshs. 329, 853, 680.94

Committee Recommendations

118. The Committee recommends that -
(i) The KAA should always adhere to the procurement law.
(ii) The DCI and EACC should investigate the procurement and implementation of the
project with intent to prosecute the then managing director, the head of finance, and
the then head of procurement, the then project engineer and any other person

related to the project.

Lack of inspection Report

119. The contractor gave a notice of completion of temporary runway in a letter ref.
KAA/ES/NANYUKI/931/C dated 15™ June 2015 indicating that a part of the runway was to
be handed over for use on 17" June, 2015 and the remaining section was to be completed on
30% July, 2015. There was however no correspondence in the project file showing if the
temporary runway was completed or if it was inspected and approved for use. Further, a
letter dated 29" February, 2016 from Ag. General Manager (Engineering Services) to the
contractor indicated that the temporary runway was in bad state and needed repair. This
notwithstanding, an amount of Kshs.142, 697,377.73 was paid to the contractor by 24" June,
2016.

Management response

120. The temporary runway was done to marram standards and required periodic maintenance

through day works rates; the contractor was to carry out repairs by light grading and

50



compaction until the main works on the 1400m runway were complete. The amount of
Kshs.142, 697,377.73 included both items in preliminary mobilization, site office, vehicle,
temporary runway and ongoing works on the main runway as per the inspection and
acceptance reports.

Committee observation

121.  There was no inspection report that could be relied on.

Committee recommendation

122.  The Committee recommends that the DCI and EACC should investigate the
procurement and implementation of the contract with intent to prosecute the then
managing director, the head of finance, and the then head of procurement, the then

project engineer and any other person related to the project.

a. Contractor’s claim on temporary runway
123.  The Contractor through their advocates Zed Achoki and Company placed a demand of
Kshs. 120,610,875.52 for the temporary runway. This amount was about 30% of the
awarded contract sum which was over and above the authorized limit for variation. In the
circumstances, it was not possible to confirm whether the Authority obtained value for
money in the above project.

Management response

124. The Authority through a letter dated 28" January 2015 and Ref:
KAA/ES/NANYUKI/931/C/SM/12 disputed the contractor’s claim and provided a basis for
determining the amounts payable in respect of the temporary runway.

Committee Observations

The Committee observed that -

(i) The contractor raised a claim of Kshs. 950 M against KAA for works not done over and
above the Kshs. 142M already paid. Furthermore, the Contractor sued the KAA for

illegal termination of the contract. This matter is waiting for an arbitrator to be appointed.
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(ii) KAA stood to lose a substantive amount of money if the Contractor won the case.
(iii) KAA did not provide documentation on how they intended to dispute the claim sought by

the Contractor.

Committee Recommendations

125.  The Committee recommends that the DCI and EACC should investigate with intent to
prosecute the then managing director, the head of finance, and the then head of procurement,
the then project engineer and any other person related to the project

Overpayment on materials shed for the proposed construction of terminal building at Isiolo Airport
(FY 2015/2016)

126. The Committee heard that the work under this project was awarded to Northern
Construction Co. Ltd on 19th November, 2012 at a sum of Kshs.963, 051,933 (including
provision sum for electrical and mechanical). The contract period was 28 months. Works
commenced on 11th March, 2013 and were to be completed by 11th July 2015 but this was
later revised to 7th November, 2015. There were two subcontractors under this project for
electrical (Central FElectrical Ltd) and mechanical (CEMTEC Engineering) works with
contract sums of Kshs.107, 256,031 and Kshs.159, 821,137 respectively. A review of the
payment certificates showed that a recovery of Kshs. 15, 688,681.31 was made from
contractor's certificate No. 10. This recovery was for overpayment on material shed in a
previous certificate and was based on the internal audit report. The contractor disputed this
recovery and refused to accept reduced amount on above certificate.

127.  Subsequently, the management wrote to the parent ministry requesting for independent
valuation of the material shed. A team was appointed by the Ministry which carried out the
valuation of the shed after facilitation from the Authority and gave a value of Kshs.2,
942,351 as communicated in a letter ref. QD/General/75 from Chief Quantity Surveyor.
However, in the same letter the Chief Quantity Surveyor recommended that the contractor
should not be paid based on the value of the shed (Kshs. 2,942,351) but as per the amount in
the bill of quantities as awarded (Kshs. 15,688,681.31) since the contractor had fulfilled his

duties in accordance with the contract.
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128.  In the circumstances, the Authority did not get value for money in incurring further cost
of Kshs.12, 746,330.31 over and above the value of materials shed.

Management response

129. Management informed the Committee that the Kshs. 15,688,681.31 was part of
preliminary items under the contract. Of this amount, the Authority paid Kshs. 2,942,351
leaving the balance of Kshs. 12, 746,330.31 to be determined through a process of
negotiation.

Committee Observations

130. The Committee observed that -

(i) Through its brief to the Committee of 20" May 2020, the KAA confirmed that it had
settled all the principle amount in July 2019. This means that KAA paid the balance of
Kshs. 12, 746, 330.31 making a total of Khs. 15,688,681.31 for the work assessed to be
worth Kshs. 2,942,351. This was a blatant lose of public money.

(ii) The contract was vaguely drawn i.e. did not have specific BQs of the shed, indicating
professional negligence on the part of the KAA’s Quantity Surveyors.

(iii)  There were lapses in project management, otherwise KAA would have detected in time
that the shed under construction did not meet their standards.

(iv)  The team set up to negotiate the amount due to the contractor recommended full payment
of the contested balance because the sum was in the contract. The team did not consider
value for money.

(v)  The remaining balance due to the contractor continued to accrue interest thus exposing

KAA to further losses.

Committee Recommendation

131. The Committee recommends_that officers that drew the contract without specific BQs in

the Shed should be held responsible and surcharged for any amount that was paid to the

contractor over and above the valued figure of Kshs. 2,942,351.
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Contract variation for the runway strengthening & widening, parallel taxiway and cargo

apron at Kisumu Airport — Contract No. KAA/ES/KSM/690/C (FY 2015/2016)

132.  The Committee heard that the contract was awarded to China Overseas Construction
Group Co. Ltd (COVEC) at a contract sum of Kshs.1, 708,295,391.23 inclusive of 16%
VAT. Works commenced in March 2012. The scope of work was scaled down in October
2013 due to inadequate provision of funds from the Ministry and consequently divided into
two stages:

Stage 1- Construction of parallel taxiway, cargo apron and public car park;

Stage 2- Runway strengthening and widening.

133.  The Contractor completed construction of parallel taxiway, cargo apron and public car
park in February 2014 at a cost of Kshs. 1, 375,117,326.36 inclusive of 16% VAT. The
works under this contract were originally awarded to China Overseas Construction Group
Co. Ltd (COVEC) at contract sum of Ksh. 1, 708,295,391.23. Due to financial constraints,
the works completed by February 2014 were valued at Ksh. 1, 375,117,326.36 and treated as
phase one. The Contractor was issued with a completion certificate for phase 1 and his
retention monies paid. An amount of Kshs.333, 118,064.87 remained from the original
contract sum to be utilized for phase 2 works. Further, on 19" August 2015, the employer
and the contractor entered into an addendum for the remaining works packaged at a contract
of Kshs. 436,067,579.87 thereby revising original contract sum by Kshs. 102,949,515 (from
1,708,295,391.23 to Ksh. 1,811,244,906).

Management response

134.  Management informed the Committee that the original Contract Sum was Kshs.1,
708,295,391.23 was va''ried by a figure of Kshs. 102,949,515 through Addendum 1 Ref:
CL/125/2011, dated 19" August 2015. The variation resulted to a revised contract sum of
Kshs. 1,811,244,906.

Committee observations

135. The variation was about 10% meaning it was within the 25% threashold allowed in
law.
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Committee Recommendation

The matter was resolved

136.

a. Issue Raised

The Committee heard that Phase 2 works were to be executed in 28 months. On 24" May

2016, and before the works started, another addendum was drawn and signed by the two

parties which revised the initial contract sum further by an amount of Kshs.143, 532,199.66.
This second addendum brought the total variation to Ksh. 246,481,714.66 (14.5%) with the
revised contract sum being Kshs.1, 954,777,105.89.

Management response

137.

The Committee heard that the negotiated variation of Kshs.246, 481,714.66 (inclusive of

VAT) superseded the earlier variation and was to cover additional works as follows:

138.

Landside and aircraft ground lighting works and associated civil works

Construction of access road to cargo facilities

Laboratory equipment

Provision for variation of prices (VOP) due to delay in completion of project occasioned
by the suspension of works

The aggregate of the Kshs. 246,481,714.66 variations and the balance of Kshs.333,

118,064.87 from the original contract was Kshs. 579,599,779.53. The bill of quantities in

amendment to addendum 1 supported the detailed scope of works covering these variations

and the balance of Kshs.333, 118,064.87 from the original contract.

Committee Observations

139.
(M

(i)

The Committee observed that -
There was no justification for the variation, as this ought to have been included in the
original BQs.

The new works should have been retendered.

Committee Recommendation

140.
1.
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The Committee recommends that -

The KAA should always adhere to the procurement law when executing contracts.



ii.  The then heads of procurement and engineering should be repremanded by the Managing

Director for not including BQs in the contract.

a. Issue raised
141. The Tender committee that approved this variation pointed out there was erroneous
omission of Kshs.190, 156,845 in computation of the first variation and occasioned by failure
to consider the VAT component on the amount paid in phase 1 works, but this could not be
supported. Management did not explain what occasioned the contract sum variation above or
the logic behind Kshs.190, 156,845 omission as approved by the Tender Committee as the
original contract was inclusive of 16% VAT.

Committee Observation

142. The Committeee observed that the original contract sum was inclusive of VAT. It was
fraudulent to justify the error on the basis of VAT which now the management acknowledged

Committee Recommendation

143. As much as there was no loss of funds, the Kenya Airports Authority committee that
approved the contract in the first place should be reprimanded.
a. Issues raised
144. Despite the revised contract sum as pointed above, there was a reduction in the initial
contract scope. A review of paragraph 6 of the addendum above showed that heavy duty
manhole covers valued at Kshs. 17,933,117 were excluded from the revised scope.

Management Response

145.  The exclusion of manhole covers was done after a re-evaluation of the project’s priorities
so0 as to accommodate the revised project scope within the allowable threshold for variations.

Committee Observation

146. The Committee observed that the scope of the works was revised downwards to
accommodate the 15% variation allowed in law. As a result, vital components of the project
like the Heavy Duty Manhole were omitted which was too risky for safe operations.

Committee Recommendations
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147. The Committee recommends that -
(i) All those involved in revision of the scope of work thereby compromising the quality of
work should be invesstigated by the DCI and the EACC with a view of preferring charges
against those found culpable.

(ii) The Heavy-duty man holes should be installed at the airport as a matter of urgency.
2.2 KENYA PIPELINE CORPORATION (FY 2015/2016-2016/2017)

EVIDENCE ON THE REPORT OF THE AUDITOR GENERAL ON THE FINANCIAL
STATEMENTS OF THE KENYA PIPELINE CORPORATION (KPC) FOR THE FY
2015/2016 TO 2016/17

Mr. Joe Sang, the former Managing Director of the Kenya Pipeline Corporation (KPC)
accompanied by Mr. Samuel Odoyo, General Manager, Finance; Mr. Vincent Cheruyiot,
General Manager, Supply Chain and Ms. Gloria Khafafa, Corporation Secretary appeared
before the Committee to adduce evidence on the report of the Auditor General on the

financial statements of the KPC for the financial years 2015/2016 and 2016/2017.

Trade and other receivables FY 2015/2016 and 2016/2017
148. The Committee heard that Trade and other receivables balance of Kshs. 8,407,859,000 in

the statement of financial position as at 30" June, 2016 included an amount of Kshs.
4,200,000,000 (2015 Kshs. 4,138,178,176,816) due from an Oil Marketing Company (OMC)
that was in dispute since 2014/2015 and had been subjected to an arbitrator. The arbitrator
had since made a ruling in favour of the OMC with an award of US$19,758,594.7 equivalent
to Kshs. 1,987,714,627 at the prevailing exchange rate. Management indicated that they
contested the ruling in court and were awaiting its determination. This contingent liability

was not recognized in the financial statements.

From the foregoing, it was not possible to confirm when the Company would be able to recover
the Kshs. 4.2 billion debt. Any provision that would have been necessary in relation to this

uncertainty was not incorporated in the financial statements.

Management Response
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Management informed the Committee that a dispute arose between KPC and Kenol/Kobil
Limited (K/K) following a government-authorized increase in KOSF tariff from USD 2 to USD
3 in 2005. In December 2005, Kenol|Kobil sought and obtained an injunction against KPC when
the company threatened to suspend further services due to K/K’s persistent non-payment of
charges for services rendered. K/K refused to pay the revised tariff and withheld monies on a
regular basis on alleged claims for demurrage. The parties referred the dispute for arbitration and

subsequently escalated the dispute to the High Court.

KPC claim of Kshs 4.2 billion against of K|K was based on the Transportation and Storage
Agreement (TSA) which was the governing contract between the parties. The total claim by K|K
in which KPC had appealed against was USD 19,758,594.70 which was premised on damages
for loss of business as well as demurrage charges, none of which were contained in the TSA.
Further, both the High Court and the Court of Appeal held that KPC was not liable for

demurrage charges or loss of business by K|K.

The Court of Appeal upheld the High Court’s decision to set aside the Arbitral award. The
parties appeared before the arbitrator for re-assessment of damages. The claims by the parties
were the same as the initial arbitration, i.e. K|K claiming loss and damages while KPC claimed
USD 5,380,206.20 and Kshs 133,505,216.60 due for services rendered to K|K under the

Transportation and Storage Agreement.

Both KK and KPC completed their submissions on 4" August 2014, and the Arbitrator published
his Ruling on 26" May 2016 in which he awarded the claimants against KPC the net sum of
USD 20,891,651.45 minus Kshs. 113,985,513.40, (equivalent of USD 1,133,056.80) making a
net award of USD 19,758,594.70 to the claimants.

KPC appealed against the award as published in June 2016. The Appeal under Misc. Application
No. 380 of 2016 KPC —VS- KK was pending before the court.

K|K remains a going concern that still trades with KPC. As at 7" March, 2018, KPC had in

custody a total of 35,946m? of loadable petroleum products and was actively involved in trading.

58



KPC therefore remained reluctant to make a provision in respect of the amount lest the same be

deemed by the courts to be KPC’s acknowledgement of liability.
Status as at the time the management appeared before the committee

The matter remained unresolved since it was said to be pending in court awaiting its

determination.

Committee Observations

The Committee observed that -
i) This matter has been pending for the last 15 years, which is a long period.

ii) This matter was handled in PIC’s 21%* report which recommended expeditious
conclusion of the arbitration process. However, this process has taken inordinately

long to conclude translating into colossal expenditures in terms of legal fees.

iii) All the other oil marketers, including K|K had agreed and purchased oil from KPC
at USD 3 on TSA terms. It was therefore, not clear why K|K wanted to pursue the

matter if it agreed to these terms.

Committee recommendation

The committee recommends that Kenya Pipeline Corporation Managing director should

apply for speedy conclusion of matter.

149. Property Plant and Equipment — Leasehold FY 2015/2016 and 2016/2017 (The audit

query is repeated word for word in the two FYs)

The Committee heard that reported in the prior year’s audit, parcels of leasehold land valued at
Kshs. 1,928,677,778 which the Company acquired did not have title documents. Information
availed during the audit indicated that Plots Nos. LR.9042/225 and 114/113/114 where Embakasi
and Mombasa Depots sat and carried in the books at Kshs. 869,759,420 and Kshs. 130,257,924
respectively had their title deeds issued to Kenya Airports Authority, a distinct entity. Whereas
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allotment letters had been issued to the company with respect to the two land parcels, the
situation was indicative of significant impairment of the properties as the ownership was not

conclusively in its name.

Consequently, the carrying values as stated in the financial statements could not be confirmed to

reflect the fair values of the property as at 30" June, 2016.

Management Response

Management informed the Committee that the leasehold land referred to related to the KPC
depots at Jomo Kenyatta International Airport (JKIA), Embakasi and the Moi International
Airport (MIA), Mombasa whose titles were held under the Kenya Airports Authority. KPC
occupied the two parcels of land for over 3 decades and was allocated the same to put up the Jet

fuel depots.

KPC’s efforts to follow up on the title deeds through Ministry of Lands and the National Land
Commission had not been successful. As far as KPC was concerned, the parcels of land were not

in ownership dispute with Kenya Airport Authority (KAA) unless KAA stated otherwise.

Based on prior communications held between the two parastatals, KAA had expressly
acknowledged that the land belonged to KPC and they had all along promised to facilitate the
excision of the portion of land from the main KAA-JKIA title deed in favour of KPC. Further,
the chairman, NLC urged the KAA to surrender the title and facilitate the separation of their title
and KPC'’s titles.

Current Status

The matter was unresolved as KAA had not made any effort to facilitate transfer of this land to

KPC.

Committee Observation
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The Committee observed that KAA had on numerous occasions, in its appearance before
the Committee, averred that the JKIA and MIA belonged to KAA contrary to KPC’s

assertions.

Committee Recommendation

The Committee recommends that the Ownership of this property should be settled at the
cabinet level. The Head of Public Service should withing three moths of adoption of this

report present this matter to the Cabinet for final resolution.

OTHER MATTER

150. Procurement of Hvdrant Pit Valves FY 2015/2016 and 2016/2017

The Committee heard that during the financial year 2014/15, the Company awarded a contract
valued at USD 6,409,492 (Kshs. 655,880,009) for the supply of hydrant pit valves, C/W isolation
valves and 2year operational spares to a Company through direct procurement contrary to the
requirements of the Public Procurement and Asset Disposal Act, 2005. A Company based in the
United States of America which had been invited to bid, having been indicated as the original
equipment manufacturer, did not provide documentary evidence nor information to support the
claim and subsequent tender award. There was no justification on the need to procure operational
spares to cover a two-year period. The spares which were delivered to the Company on 14™ July,

2015, had not been inspected or formally received for use.

Management Response

Management informed the Committee that Kenya Pipeline Company initiated a procurement
process in October 2014, to replace sixty (60) Hydrant Pit Valves at JKIA that were not
compliant with the Third Edition of API 584, JIG/IATA requirements. These valves were not
fitted with the Under Hydrant Shut-off Valve which enables the fuel flow to be isolated from the
hydrant system to allow for repairs/replacement whenever a pit valve fails. Aero Dispenser
Valves Ltd had dealt with KPC before, through supply of 10 Cla-Val pit valves and spares in

2013 and 2014 respectively. The procurement of the two lots largely followed the same process.
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Vendor price analysis done to compare the prices of the valves and related spares for the
deliveries made in 2013, 2014 and 2015, was an increase of 12%, between 2013 and 2015. Over
the last two years, Kenya Pipeline Company (KPC) continued to engage and appeal to EACC to
hasten their investigations to close the matter. KPC also sought the help of the Ministry of

Energy & Petroleum on the same through various correspondences.

On 9™ January 2018 at the request of EACC, a joint stock take was done to confirm the physical
presence of the items that were partially delivered to KPC by Aero Dispenser (Vendor). The
outcome of the exercise confirmed 100% physical presence of all the items that had been
delivered. Arising from this, EACC granted KPC the authority to utilize the procured items to
avoid possible loss of public funds as they continued with investigations. The matter remained

unresolved.

Committee Observations

The Committee observed that -

i) As per the KPC’s update to the Committee dated 20™ May 2020, the matter was
pending in Court under Nairobi HCCC No. 224 of 2017 — Aero Dispenser Valves Vs
KPC in which the claim against KPC was USD 3,845, 695.13 being the balance of

the cost of items.

ii) This matter had been addressed in the 21%* PIC report in which the Committee
recommended for expeditious investigation by the EACC. However, the KPC’s