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CHAIRPERSON’S FOREWORD
The Constitution of Kenya (Amendment) (No.5) Bill,(National Assembly Bills No. 67) of
2019 is a Bill prepared and sponsored by the Constitutional Implementation Oversight

Committee (CIOC) through its Chairman, Hon. Jeremiah Kioni, M.P.

The Bill was published in the Kenya Gazette on 18" September, 2019 as (National Assembly
Bills No. 67 of 2019). It was introduced in the National Assembly through First Reading on
20™ November, 2019 and was subsequently committed to the CIOC for consideration,
facilitation of public participation and reporting to the House, pursuant to provisions of

Standing Order 127(6).

Pursuant to the provisions of Article 118 of the Constitution of Kenya and Standing Order
127 (3) of the National Assembly Standing Orders, the Committee through an advertisement
in the local daily newspaper of 9" March, 2020 (annex 1), invited the public to make
representations and submissions on the Bill and also notified the public of its program to
carry out public hearings on the Bill in eight (8) Counties. The Committee however managed
to conduct public hearings in four (4) counties only as thereafter public gatherings were
banned as a result of the Covid 19 pandemic outbreak where it received diverse views from

members of the public.

The Committee further held meetings with various stakeholders where submissions were

received and the presentations considered before adoption of this report.

In total, the Committee held a total of five (5) sittings to consider the Bill, four (4) while
hearing members of the public and two (2) in-house to hear oral submissions and consider the

memoranda from stakeholders and adopt this report.

The Committee conducted public hearings in the following counties to collect their views on

the Bill:

a) Kakamega;
b) Kisumu,
c) Nyeri;

d) Nakuru.






May I take this opportunity to thank all Members of the Committee for their input and
invaluable contributions during the stakeholder hearings on the Constitution of Kenya (No.5)
(Amendment) Bill, (National Assembly Bills No. 67), 2019. The Committee also takes this
opportunity to thank the office of the Speaker and that of the Clerk of the National Assembly

for the logistical support accorded to the Committee during the exercise.

On behalf of the Constitutional Implementation Oversight Committee (CIOC) and pursuant
to provisions of Standing Order 199(6), it is my pleasant privilege and duty to present to the

House the Report of the Committee on its consideration of the Constitution of Kenya (No.5)

(Amendment) Bill. 2019

Hon. Jeremiah Kioni, M.P.
CHAIRPERSON, CONSTITUTIONAL IMPLEMENTATION OVERSIGHT
COMMITTEE







CHAPTER 1
1.0 PREFACE

1.1 Establishment and Mandate

1. The Constitutional Implementation Oversight Committee (CIOC) is a National
Assembly Select Committee constituted under Section 4 of the Sixth Schedule to the
Constitution of Kenya. The Committee is responsible for overseeing the

implementation of the Constitution and among other things-

1. Receive regular reports from the Commission on the Implementation of the
Constitution (CIC) on the implementation of the Constitution of Kenya,

2010 including reports concerning: -

(a) the preparation of the legislation required by the Constitution and any

challenges in that regard,
(b) the process of establishing the new commissions;

(c) The process of establishing the infrastructure necessary for the proper
operation of each county including progress on locating offices and

assemblies and establishment and transfers of staff.

(d) The devolution of powers and functions to the counties under the

legislation contemplated in section 15 of the sixth Schedule; and
(e) Any impediments to the process of implementing this Constitution.

ii. Coordinate with the Attorney-General, the Commission on the Implementation
of the Constitution and relevant Parliamentary committees to ensure the
timely introduction and passage of the legislation required by the
Constitution; and

iii. Take appropriate action on the reports including addressing any problems in

the implementation of the Constitution.

1.2 Committee Membership
2. The Committee was constituted in December, 2017 and consists of the following
Members:

Hon. Jeremiah Kioni, M.P (Chairperson)
Ndaragwa Constituency

Jubilee Party






Hon. George Opondo Kaluma, M.P. (Vice Chairperson)
Homabay Town Constituency
Orange Democratic Movement Party

Hon. (Dr.) Naomi Shaban, MP
Taveta Constituency

Jubilee Party

Hon. Yusuf Hassan, MP
Kamukunji Constituency

Jubilee Party

Hon. Raphael B.S. Wanjala, MP
Budalangi Constituency
Orange Democratic Movement Party

Hon. Dr. Christine Ombaka, MP
Siaya County
Orange Democratic Movement Party

Hon. Charles Gimose, MP
Hamisi Constituency
FORD Kenya Party

Hon. Tom J. Kajwang, MP
Ruaraka Constituency
Orange Democratic Movement Party

Hon. Purity Ngirici, MP
Kirinyaga County
Jubilee Party

Hon. Peris Tobiko, MP
Kajiado East Constituency

Jubilee Party

Hon. Anthony Oluoch, MP
Mathare Constituency
Orange Democratic Movement Party

Hon. Joash Nyamoko, M.P.
North Mugirango Constituency

Jubilee Party

Hon. Bernard Okoth, M.P.
Kibra Constituency

Orange Democratic Movement Party

Hon.Abdi Shurie, MP
Balambala County

Jubilee Par

Hon. (Col.) Geoffrey King’ang’i, MP
Mbeere South Constituency

Jubilee Party

Hon. Simon Ng’ang’a King’ara, MP
Ruiru Constituency
Jubilee Part

Hon. Catherine Wambilianga, M.P.
Bungoma County
FORD Kenya Party

Hon. Moses Kirima, MP
Central Imenti Constituency

Jubilee Party

Hon. Daniel Rono, M.P
Keiyo South Constituency

Jubilee Part

Hon. Didmus Wekesa Barasa, MP
Kimilili Constituency

Jubilee Party

Hon. Japheth Mutai, MP
Bureti Constituency

Jubilee Party

Hon. Fabian Muli, MP
Kangundo Constituency
Muungano Party

Hon. Halima Mucheke, M.P
Nominated Member

Jubilee Party






1.3 Committee Secretariat
3. The Committee’s secretariat comprises of the following officers:-

1.

Mr. Edward Libendi

Senior Legal Counsel & Clerk of the
Committee

2.| Ms. Mary Luka Lemerelle Clerk Assistant I1I
3.| Ms. Christine Odhiambo Legal Counsel I

4.| Mr. Vitus Oketch Research Officer 11
5.| Mr. Allan Gituku Sergeant-At-Arms

1.4 Adoption of the Committee Report

4. We, the Members of the Constitutional Implementation Oversight Committee have,

pursuant to Standing Order 199, adopted this report and affix our signatures to affirm our

approval and confirm its accuracy, validity and authenticity as per the attached list

(Annexure 2).

8 j Constitutional Implementation Oversight Committee Report on Consideration
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CHAPTER 2

2.0 INTRODUCTION AND BACKGROUND

6. The Constitutional Implementation Oversight Committee is mandated by section 4 of the
sixth schedule to prepare any legislation required to implement the Constitution and

address any impediments to the process of implementation of the Constitution of Kenya.

7. The Committee in the execution of its mandate noted that after every general election in
Kenya, there usually is a lot of fragmentation of the country with people divided along
ethnic and political party lines violating the national values and principles of governance

among them national unity and inclusiveness contained in Article 10 of the Constitution.

8. The Committee observed that the Constitution of Kenya provided for a winner takes it all
set-up where a presidential candidate who won at a general election and became
President assumed all instruments of power and governance while the candidate who lost
was not availed any formal platform to express their views or contribute to the
governance of the country even though such candidate could have garnered the support of
approximately 40% or more of the voting population in the country. The Committee was
of the opinion therefore that such candidates and those who voted for them felt left out of
governance of the country resulting in some sections of the country feeling not part of the

government and the occasional calls for secession from Kenya.

9. The Committee recounted the incidents that followed the general elections of 2007, 2013

and 2017 where after the elections the country was greatly divided posing a threat to the

9 i, Constitutional Implementation Oversight Committee Report on Consideration
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economy and social fabric of society. In a bid to address the concern, the Committee
considered it proper to introduce an amendment to the Constitution of Kenya to allow the
persons who had contested in the general elections as presidential and deputy presidential
candidate to be included in the party list for nominations to Parliament as first and second
in the list respectively. This would ensure that the candidates are nominated to Parliament
and are given a platform to contribute to the governance of the country akin to opposition
leaders in the old Constitution, hence making the people who supported such candidates
feel included in governance and ensuring the country remains united after a general

election.

10. The Committee therefore drafted the Constitution of Kenya (Amendment) (No. 5) Bill,
2019 as a Committee Bill sponsored through its Chairman, Hon. Jeremiah Kioni, M.P.
The Bill was published in the Kenya Gazette on 18" September, 2019 as (National
Assembly Bills No. 67 of 2019). The Bill was introduced in the National Assembly
through First Reading on 20™ November, 2019 and was subsequently committed to the
CIOC for consideration, facilitation of public participation and reporting to the House,

pursuant to provisions of Standing Order 127(6).

s
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CHAPTER 3

3.0 HIGHLIGHTS OF THE CONSTITUTION OF KENYA (AMENDMENT) (NO. 5)
BILL, 2019

11. The Bill proposes an amendment to Article 90 of the Constitution which addresses the
criteria to be followed by political parties in nominating candidates to the Senate,

National Assembly and County Assemblies. Article 90 states as follows:

90 (1) “Elections for the seats in Parliament provided for under Articles 97(1) (c )
and 98 (1) (b), (c) and (d), and for the members of county assemblies under Article
177 (1) (b) and (c), shall be on the basis of proportional representation by use of
party lists”.

90 (2) “The Independent Electoral and Boundaries Commission shall be responsible
for the conduct and supervision of elections for seats provided for under clause (1)

and shall ensure that-

(a) each political party participating in a general election nominates and submilts
a list of all the persons who would stand elected if the party were to be
entitled to all the seats provided for under clause (1), within the time

prescribed by national legislation;

(b) except in the case of the seats provided for under Article 98(1) (b), each party
list comprises the appropriate number of qualified candidates and alternates
between male and female candidates in the priority in which they are listed;

and

11 1& Constitutional Implementation Oversight Committee Report on Consideration '
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(c) except in the case of county assembly seats, each party list reflects the

regional and ethnic diversity of the people of Kenya”.

90 (3) “The seats referred to in clause (1) shall be allocated to political parties in
proportion to the total number of seats won by candidates of the political party at the

y

general election”.

12. The Bill proposes an amendment to Article 90 (2) of the Constitution of Kenya as

follows:

a) In paragraph (a) by deleting the words “'all the persons who would stand elected if
the party were to be entitled to all seats provided for’’ and substituting therefor the

’

words “its candidates for election”’,
b) By deleting paragraph (b) and substituting therefor the following new paragraph-
" (b) except in the case of seats provided for under Article 98 (1) (b), each party list
comprises-
(i) a candidate nominated for election as president or deputy president who shall

be the first and second respectively in the party list; and

(ii) the appropriate number of qualified candidates and alternates between male

and female candidates in the priority in which they are listed.

13. The import of the above proposals is to amend Article 90 of the Constitution in order to
make provision for political parties participating in presidential elections to include in the
nomination list to the National Assembly or the Senate and in priority order, the

presidential and deputy presidential candidates so that if the political party meets the

12 % Constitutional ]1hp?ézhentation Oversight Committee Report on Consideration
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14.

15.

required threshold to nominate some candidates, the presidential and deputy presidential

candidates are nominated first.

The proposed amendment to the Constitution is intended to implement Article 10 of the
Constitution to bring into effect the national values and principles of governance
specifically those of national unity, participation of the people and inclusiveness. In the
current electoral regime, presidential candidates who lose at a general election are not

allowed to be nominated to either the National Assembly or the Senate.

This is because apart from the Constitution requiring the party lists to be submitted to the
Independent Electoral and Boundaries Commission before a general election and
alternating between male and female in order of priority, the Elections Act, 2011 prevents
political parties from including in the nomination lists names of persons who have been
nominated to participate as candidates in the general elections. This Bill therefore
addresses that mischief and allows the presidential and deputy presidential candidates to

be included in the nomination party list.

1
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CHAPTER 4

4.0 PUBLIC PARTICIPATION IN CONSIDERATION OF THE BILL

16. Article 256 of the Constitution provides as follows:-

17.

18.

19.

(1) (c) “A Bill to amend this Constitution shall not be called for second reading in either

1]

House within ninety days after the first reading of the Bill in that House".

(2) Parliament shall publicize any Bill to amend this Constitution, and facilitate public

discussion about the Bill.

This ninety day period is to allow for Parliament to publicize the Bill and allow members
of the public to submit their comments on the Bill before bringing it back to either House

of Parliament for second reading.

Article 118 (1) (b) of the Constitution of Kenya provides as follows-

“Parliament shall facilitate public participation and involvement in the legislative and

other business of Parliament and its Committees’".

Standing Order 127(3) as read together with Standing Order 127 (6)(a) requires the Select
Committee to which a Bill is committed to facilitate public participation and in so doing
to take into account the views and recommendations of the public when the Committee

makes its report to the House.

In line with the Constitution and Standing Orders, the Constitutional Implementation

oversight Committee, in the local daily newspapers of 9" March, 2020, invited the public

14 z Constitutional Implementation Oversight Committee Report on Consideration
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to make submissions on the Bill and also notified the public of its intention to hold public

hearings on the Bill in 8 counties in the country (see annexure I).

20. In order to facilitate comprehensive public hearings within the limited amount of time
available, the Members of the Committee resolved to constitute sub- committees to

engage the public in the various counties.

21. The Committee resolved and undertook public hearings on the Bill in the following

counties:
(i) Nyeri, (iii)Kakamega,
(ii) Nakuru, (iv)Kisumu,

22. During the hearings, members of the public either individually or representing institutions and
organizations made oral presentations and/ or submitted memoranda which the Committee took into

account while considering the Bill.

23. A comprehensive list of members of the public who attended the public hearings in the various

counties is attached to this report as annexure 5.

4.1 ORAL SUBMISSIONS BY MEMBERS OF THE PUBLIC
24. There was overwhelming support for the Bill by members of the public in the public hearings

conducted in the four counties of Nyeri, Nakuru, Kakamega and Kisumu.

25. Majority of the people who spoke observed that there was a general decline in the economic growth

of the country during every election cycle which arose mainly as a result of an uncertain business

R R AT e
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climate influenced by the dissatisfaction by the presidential candidate who had not won in the
general elections which was largely caused by the fact that once a person does not win the elections,

then the person and the people who supported him are left out of government.

26. The members of the public therefore supported the amendment Bill stating that nominating a
presidential and deputy presidential candidate who did not win at a general election would ensure
national unity and inclusiveness is realized in addition to ensuring that the government of the day is

kept in check, hence good governance and transparency by those in power.

27. The following indicates in summary the comments and proposals received by the Committee from
members of the public in the four counties mentioned above which the Committee considered to be
a reflection of the views of a majority of Kenyans:

(i) That by nominating the candidate who emerged runners up in the presidential elections
together with his deputy, the role of opposition in Parliament would be strengthened since
such persons would offer the necessary alternative leadership and voice on various national
issues including ensuring effective oversight over the executive. Such persons would occupy

the position currently occupied by the Leader of Minority in the two Houses of Parliament.

(ii) That the amendment was timely because the past three general elections had indicated that
Kenyans including the players at the elections lacked trust in the institutions charged with
conducting elections and the courts which hear disputes arising from elections hence resorted

to violent means to show their displeasure with the election results.

(iii)That the Constitution be amended to allow for an electoral system where the citizens vote for
the Members of Parliament who thereafter elect the President akin to what happens in a

parliamentary system of government in order to avoid divisive presidential elections;

1 Constitutional j171pié}71elﬁfation Oversight Committee képort on Consideration
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(iv) That the constitutional amendment apart from ensuring the presidential and deputy
presidential candidates are nominated, should also cater for gender balance and the persons

with disabilities.

(v) That the nominations should also be extended to the County gubernatorial candidates because
the County gubernatorial candidates, just like the presidential candidates, possess leadership
skills and therefore their inclusion is key for governance in the County Government in

addition to ensuring effective oversight over the county government leadership.

28. The Committee also invited certain specific institutional stakeholders it considered important in the
electoral process to send written submissions on the Bill, which they honored by presenting written
memoranda. The written submissions received are attached to this report as annexure 4. The

organizations which submitted memorandum included the following:

a) The Kenya Law Reform Commission (KLRC);
b) The Independent Electoral and Boundaries Commission (IEBC);
¢) The Office of the Registrar of Political Parties (ORPP);
d) The National Gender and Equality Commission (NGEC);
e) The Commission on Administrative Justice (CAJ);
f) The Kenya National Commission on Human Rights (KNCHR).
g) The Political Parties Liaison Committee (PPLC);
h) The Law Society of Kenya (LSK);
i) The Centre for Multiparty Democracy (CMD); and
29. Below is an analysis of the views received from the various stakeholders who submitted written

memoranda on the Bill:

17 ? Constitutional 1171plementd'lwi0n Oversight Committee Report on Consideration
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ANALYSIS OF STAKEHOLDER SUBMISSIONS ON THE CONSTITUTION OF KENYA

(AMENDMENT) (NO.5) BILL, 2019

the complete list
e State whether the list

Cla | Stakeholder Proposed Amendment Justification Analysis

use

1 Office of the | Replace 2019 with 2020 Proper citation The Bill was published in
Registrar  of the year 2019 therefore its
Political citation must reflect the
Parties year of publication.

2 Kenya Law | ¢ Conflicts with Article | Change Article 148(2) | Article 148 provides for
Reform 148(1) and (2) to avoid conflicts the election of a Deputy
Commission e The proposed President.

amendment makes it a Article  148(2) exempts
constitutional the Deputy President
requirement that the candidate from having to
candidates for be nominated by at least
President and Deputy 2,000 voters from each of
President must be of a majority of the counties.
the opposite gender. The proposed amendment
seeks to prioritize the
candidates nominated as
President and Deputy
President in the party lists.
The proposed amendment
therefore does not conflict
with the provisions of
Article 148.
Independent e Provide clarity | To ensure equity in | Section 35  of  the
Electoral and whether voters can | representation Elections Act provides
Boundaries choose to vote for a that a political party shal
Commission single individual or for submit its party list to the

Commission at least forty-
five days before the date

18 | Constitutional Implementation Oversight Committee Report on Consideration
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is to be submitted
before or after a
general election

of the general election

The elections referred to
in this Article is in respect
of nomination for party
list positions by the
political parties.

Review Article
97(1)(c)

Review provisions of
the Elections Act

Add provision
importing similar
amendments for the
Senate, National

Assembly and County

Article 90 provides for the
allocation of party list
seats in respects of the
National Assembly,

Senate and the county
assemblies.
There is therefore no

conflict

The Bill will necessitate
the amendment of section
34(9) of the Elections Act
which provides that the
party list shall not contain
a name of a candidate
nominated for an election.

Office of the
Registrar  of
Political

Parties

Provide that a political
party participating in a
general election
exercises the right to
nominate and submit
its candidates  for
elections for electoral
areas where they have
fielded candidates
Qualify the clause to
gender

The proposed
amendment  conflicts
with Article 97(1)(c)

e To ensure that
parties are  not
forced to submit
lists in areas where
they have no
candidates

e To allow for
democracy

The current Article
90(2)(b) of the
Constitution, as well as
the proposed new Article
90(2)(b)(ii), both provide
for the alternate of male
and female candidates in
the party lists and requires
the nomination list to be
submitted  before  the
general election. Hence it

e Constitutional 11,771..)..[6”7.&’.;2&?;0” Oversight Committee Report on Consideration
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e Provide that the does not affect the current
Presidential and Bill.
Deputy  Presidential
candidates should not
be on all lists of
Parliament but a
particular list
e The party lists should
remain closed;
submitted to  the
commission before
elections
Political e Provide similar | To enhance unity and | The  proposal  would
Parties Liaison amendments to cater | strengthen devolution require an amendment to
Committee for the nomination of include candidates
Governors and Deputy nominated for election as
Governors  in  the governor  or deputy
county assemblies governor in each
constituency
Kenya e Delete (abandon the | The Bill limits the | This should be left to the
National Bill in its entirety) chances  for  other | House to determine
Commission on special interest groups
Human Rights like women and
(KNCHR) persons with
disabilities from
making it to Parliament
and  therefore  goes
against the spirit of the
Constitution.
Commission on | ¢ The Commission | That the presidential
Administrative supported the | and deputy presidential
Justice (CAJ) proposed amendment | candidates be given
in totality positions in the
National Assembly and
Senate so as to

20 !; Constitutional ]/77plez11enr&fi017 Oversight Committee Report on Consideration
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champion the

to a referendum which
may not be possible to
fund owing to the tight
fiscal framework
within the FY 2020/21
especially  with  the
COVID 19 pandemic.

candidates agenda in

Parliament.
National The Commission | That Article 10 should | This should be left to
Gender and submitted that the | not be applied in a | Parliament to determine.
Equality amendments  should | manner that takes away
Commission not be allowed to pass | or reverses affirmative
(NGEC) action gains of special

interest groups that are

enumerated in Article

100.
National It did not support the | That the proposed | This should be left to
Treasury passage of the Bill. amendments may lead | Parliament to determine

CHAPTER 5
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5.0 COMMITTEE RECOMMENDATIONS

30. The Committee having considered the Bill, the submissions and recommendations of specific
stakeholders and members of the public, recommends that the Bill be passed by the House without
any amendments.

e HON. JEREMIAH KIONI, MP

Chairperson of the Constitutional Implementation Oversight Committee

:f..ﬁ..}fi‘. | Constitutional Implemeniation Oversighl‘ Committee Report on
 Consideration of the Constitution of Kenya (Amendment) (No.5) Bill, 2019.






Annexture 1:

Copy of newspaper advert inviting the public to submit written memorandum on
the Bill.
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Annexture 2:

Signed list of the Members who attended the sitting that considered and adopted
the report on the Bill.
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Annexture 3:

Minutes of the Committee sitting on consideration of the Bill and
adoption of the Report.






MINUTES OF THE TWENTY SIXTH SITTING (FOURTH SESSION) OF THE
CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE HELD ON
MONDAY, 28™ SEPTEMBER, 2020 IN PRIDE INN HOTEL, MOMBASA AT 9.30A.M.

PRESENT
1. The Hon. Jeremiah Kioni, M.P. - Chairman
The Hon. (Dr.) Christine Ombaka, M.P.
The Hon. T.J Kajwang’, M.P.
The Hon. Raphael B. S. Wanjala, M.P.
The Hon. Japheth Mutai, M.P.
The Hon. Abdi Shurie, M.P.
The Hon. Fabian K. Muli, M.P.
The Hon. Halima Mucheke, M.P.
The Hon. Simon Ng’ang’a King’ara, M.P.
. The Hon. Peris Tobiko, M.P.
. The Hon. Daniel Rono, M.P.
. The Hon. Anthony Oluoch, M.P.
. The Hon. Purity Ngirici, M.P
. The Hon. Benard Okoth, M.P.
15. The Hon. Joash Nyamoko,M.P
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APOLOGIES
1. The Hon. Peter Kaluma, M.P. - Vice- Chairman
The Hon. (Dr.) Naomi Shaban, M.P.
The Hon. Charles Gimose, M.P.
The Hon. Yusuf Abdi, M.P.
The Hon. (Col.) Geoffrey Kingangi, M.P.
The Hon. Catherine Wambilianga, M.P.
The Hon. Didmus Barasa, M.P
The Hon. Moses Kirima,M.P
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SECRETARIAT
1. Mr. Edward Libendi
2. Ms. Mary Lemerelle
3. Ms. Christine Odhiambo
4. Mr. Vitus Owino

Senior Legal Counsel/CIOC Clerk
Clerk Assistant III

Legal Counsel I
Research Officer III
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MIN.NO.CIOC/2020/247 PRELIMINARIES

The Chairman called the meeting to order at fifteen minutes to ten O’clock (9.45am) and
commenced with a prayer. Agenda of the meeting was adopted as consideration and adoption of
the Constitution of Kenya (No.5) (Amendment) Bill, 2019 after being proposed and seconded by
Hon. Simon King’ara, M.P and Hon. Benard Okoth respectively.

MIN.NO.CIOC/2020/248 CONFIRMATION OF MINUTES
Confirmation of minutes of the previous sittings was differed.

MIN.NO.CIOC/2020/249 CONSIDERATION AND ADOPTION OF THE REPORT ON
THE CONSTITUTION OF KENYA (NO.S) (AMENDMENT)
BILL, (NATIONAL ASSEMBLY BILLS NO 67), 2019

The meeting noted that the Bill seeks to amend Article 90 of the Constitution in order to make

provision for political parties to nominate to the National Assembly or the Senate presidential

and deputy presidential candidates and further to prioritize them in the party lists.

These amendments are intended to implement Article 10 of the Constitution by bringing into
effect the national values and principles of governance specifically that of national unity,
participation of the people and inclusiveness. In the current electoral regime, presidential
candidates who lose at a general election are unable to have a seat in either the National
Assembly or the Senate. This Bill seeks to cure such eventualities and ensure the country
remains united after general elections.

The Committee considered the submissions and recommendations of specific stakeholders,
views of members of the public from counties where it had undertaken public hearings and
recommended that the Bill be passed by the House without any amendments.

Members present unanimously adopted the report after being proposed and seconded by Hon.
Christine Ombaka, M.P and Hon. Abdi Shurie, M.P respectively.

MIN.NO.CIOC/2020/250 ANY OTHER BUSINESS & ADJOURNMENT
There being no other business the meeting was adjourned at half past twelve O’clock (12.30pm).

DATE .. Q7104020
CHAIRPERSON
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Written submissions received from stakeholders






POLITICAL PARTIES LIAISON COMMITTEE (PPLC)

Cfo Office of the Registrar of Political Parties. Lions Place. 1¥ Floor
Karuna Close, Waivaki Way, Westlands
P.O Box 1131-00606, Sarit Centre, Nairobi, Kenva.

June 8", 2020

Hon. Jeremiah Kioni,

Chairperson,

Constitutional Implementation and Ov ersight Committee (CIOC).
Clerk’s Chambcr Parliament Buildings,

P.O. Bo\:4184” 00100,

Nalrobl Kenya.

char'Sir,
: RE: STAKEHOLDER SUBMISSIONS ON THE CONSTITUTION OF KENYA (AMENDMENT)(NO.5) BILL.

_1019 THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS (AMENDMENT) BILL. 2019 AND
THE REFERENDUM BILL, 2020 :

Pollucal Parties Liaison Committee (PPLC) wishes 1o thank you for your letter REF: KNA/DCS/CIOC 201%(09)
mvmnﬂ us to make submissions on the subject bills.

Attached is our.submission as per your letter and we look forward to your incorporation of our comments into the biils.
‘We are also available should there be need for further engagement on the bills.

bY,o_ur.' faithfully.

M§3{ UNGU NYAKERA, CBS
CHAIRPERSON PPLC STEERING COMMITTEE




POLITICAL PARTIES

LIAISON

COMMITTEE PROPOSALS ' ON

REFERENDUM BILL, 2020; THE CONSTITUTION OF KENYA (AMENDMENT NO.

5) BILL OF 2019; AND KENYA NATIONAL COMMISSION ON HUMAN RIGHTS
(AMENDMENT) BILL, 2020

REFERENDUM BILL, 2020

PROVISION IN THE BiLL STAKEHOLDER PROPOSAL | RATIONALE 5 g
PART II Section 4 (1): Add after signatures...”in | Political parties  being key e
The Commission shall make | consultation with Political Parties.” | players in any = democratic|
regulations to  govern the process - such as rcferendumsv- '

verification of registered voters
and signatures.

should be involved in the
formulation of . the. regulations. | -
Public Participation is critical.

PART 1I Section 4 (3)

The Commission may consult with
the  Attorney  General or
Parliament in the redrafting of a
draft Bill under subsection (2).

The PPLC proposes deletion of the
word ‘Parliament’ and replacing the
same with Kenya Law Reform
Commission (KLCR)

The ‘political class should not

have a direct role in drafiing
referendum bills. Indeed, the:
KLRC  should  be - the' entity
mandated to draft all legislative
bills. '

PART IV Section 11 (2):

A presiding officer shall require a
persen applying for a ballel paper
to produce the person’s identity
card issued under the Registration
of Persons Act or a valid Kenyan
passport and the clector's card

Delete “and the elector’s card”

To read... “A presiding officer shall
require a person applying for a ballot
paper lo produce the person’s
identity card issued under the
Registration of Persons Act or a

With ~ the incorporation
technology in our - electoral
system, there is no longer nesd to
produce an elector’s card.

issued by the Commission. valid Kenyan passport.

PART V Section 23: The PPLC proposes that the | Though a reasonable and critical
The Commission may make | Commission comes up with | provision, it is equally important
special provisions for Kenyan regulations to guide this provision. | to prevent it from being abused

citizens who are out of the country
or who would not be able to vote
on the voting day because of
essential  duties. patients in
hospitals, persons admitted in
sanatoria or homes for the aged
and similar institutions, persons
who lead nomadic life on account
of vagaries of climate, physically
disabled  persons,  expectant

mothers and persons n Iawful

custedy.

by the political  class. - The |
Commission should therefore be
well guided by regulatlons in
determining who these special
citizens shall be.

PART VII Scction 41 (:7)
A declaration made ° by ‘the
Commission undcr subsccUon 4).
shail be final, shall: “not. be:
challenged in any court, and shall
1dence of thu

l«r- "\!\“hltl\ e ey

i Déiéﬁbn of Section 41(3) to allow

“the nghr of A;ppeal of any aggrieved
parms in the petition 'to seek redress
1l Coun oprpcal

There is need to incorporate
wholly judicial authority on the
referendum  process. Allowing
the right of appeal to the Court of
Appeal  will be crifical in
ensuring public confidence in the |
process and  growth  of

voting at the referendum. 10 wh1ch




!

R
Y
|

. . . N . |
jurisprudence in the ¢lectoral and |

it relates and of the result of such |
referendum process. '

referendum.

|
THIECCONSTITUTTON OF KENY A (AMENDMENT NO.5) BELL OF 20149 !
Amendment of Ariicle 90 (2) of | - The PPLC  supports  the | If adopted. this will enhance ;’
the Constitution. amendment in its entirety. unity and strengthen devolution. |
- The Comumittee however gives a i
further proposal that the same :
formula be applied in the County |
Assemblics where the aspiring
Governor and Deputy Governor
are listed in the Party List for |

|
i
i
|
|
i

Nomination in the County | i

Assemblics. |

KENYA NATIONAL COMMISSION ON HUMAN RIGHTS (AMENDMENT; BILL. 2020 ;'
Amendment of the KNCHR Act to The proposed amendment is | The restructuring of NGEC and
merge the KNHRC and NGEC 1o rejected in toto. KNHRC would be the first siep |
form the KNHREC | in reversing the gains made by j

women in socio-political  and

cconomic  arcnas. The new
commission-KNHREC-  would !
be incffective in handling issues |
that are specific to women.







KLRC’S SUBMISSIONS ON THE CONSTITUTION OF KENYA (AMENDMENT) BILL
(NO.5) OF 2019, THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS
(AMENDMENT) BILL, 2019 AND THE REFENDUM BILL, 2020

PROVISION IN THE BILL

| KLRC PROPOSAL

| RATIONALE

THE CONSTITUTION OF KENYA (AMENDMENT) BILL, NO 5 OF 2019

CLAUSE 2: Amendment of
Article 90 of the Constitution
Article 90 of the Constitution of
Kenya is amended in clause
2)—

(a) in paragraph (a) by
deleting the words “all the
persons who would stand
elected if the party were to
be entitled to all seats
provided for “ and
substituting therefor the
words “its candidates for
election”
by deleting paragraph (b)
and substituting therefor
the following new
paragraph—

“(b) except in the case of
the seats provides for
under Article 98 (1) (b),
each party list
comprises—

(i) a candidate nominated
for election as President
or Deputy President who
shall be the first and
second respectively in
the party list; and

(ii)the appropriate
number of qualified
candidates and alternates
between male and
female candidates in the
priority in which they
are listed.”

(b)

The proposed clause need to be
reconsidered since it appears to

-conflict with Article 148 (1) and

2).

As proposed, sub paragraphs (i)
and (ii) under paragraph (b) are
conjunctive and complementary.
This therefore means their full
meaning would be will be
derived by reading the two
together.

The unstated meaning of the
proposal would be to require a
candidate in a presidential
election to nominate a running
mate who is of the opposite
gender in order to make it
possible to alternate between
male and female candidates. If
this is the intention of the Bill,
consequential amendments must
be made to avoid
interpretational difficulties.
Article 148 (1) provides for
nomination of a candidate for
Deputy President by a
presidential candidate. The
Article does not make it a
requirement that the presidential
candidate and the running mate
must be of the opposite gender.
The proposed amendment seeks
to make this a constitutional
requirement.

Article 148(2) provides that
o there shall be no
separate nomination process for
the Deputy President...”

The proposed amendment seeks
to grant political parties a
separate nomination process
without making consequential
amendments to Article 148.

If political parties are allowed to
nominate the deputy presidential
candidate in the manner
proposed, Article 148 (2) must
also be changed to avoid
conflicts.




THE REFERENDUM ACT, 2020

Part I- Preliminary

Scope of the Bill

Long title: AN Act of
Parliament to provide for the
procedure of the approval of an
amendment to the Constitution
by a referendum, the conduct of
a referendum, referendum
petitions and for connected
purposes

KLRC makes the following
proposals relating to the scope
and objects of the Bill:

(i) There is need to expand the

scope of the Bill to include

provisions on conduct of all

forms of referenda. A

national referendum to

amend the Constitution is
one form of referendum.

Referenda can be conducted

on any matter of national

importance and such matter
may not necessarily relate to
the matters specified under

Article 255 (1) of the

Constitution. Some

countries have held

referenda on abortion laws,
immigration laws, primary
health care and even
international cooperation

(e.g. Brexit in the UK)

Provide for the procedure of

conduct of county referenda.

The County Governments

Act at section 90 provides

for matters to be subjected

to local referenda. The Bill
does not provide for county
referenda. Countries with
devolved governance
structures provide for
national and regional
referenda.

(ii) If the intension of the Bill is
only to facilitate the
amendment of the
Constitution, the title should
be changed accordingly.
However given that the Bill
proposes to repeal the
Referendum provisions
under the Elections Act, it
must set out a
comprehensive framework
for referenda in Kenya.

()

The scope of the Bill as captured
in the long title, the objects
clause and the contents of the
entire Bill is limited to
referendum to amend the
Constitution.

There are no provisions on other
forms of referendum which do
not necessarily involve
constitutional changes e.g.
public interest Bills,
membership of regional bodies
like EAC, etc.

Switzerland is known for its
direct democracy system which
involves conduct of frequent
referendums concerning changes
in its constitution and other
laws.

Part II- Amendment of the
Constitution by Popular

This part does not contain

provisions on the procedures to

Chapter 16 (Articles 255 to 257)
of the Constitution provides for

2




Initiative

amend the Constitution by
Parliamentary initiative. This is
a gap which should be
addressed. It is a constitutional
requirement that if the Bill
relates to a matter specified
under Article 255 (1), it shall be
subjected to a national
referendum before assent by the
President.

the two ways of amending the
Constitution, namely,
Parliamentary initiative and
Popular initiative.

Section 4(5)of the Bill provides
that the Commission may
consult the Attorney-General to
redraft the Bill prepared by the
promoters of the popular
initiative.

This section needs to be
redrafted to align it to Article
257 (3) of the Constitution
which requires the promoters of
the popular initiative should
formulate the general
suggestions into a draft Bill.
There should be concrete
provisions on the steps to be
followed in formulating the draft
Bill including inclusiveness and
public participation.

Section 5 requires a county
assembly notify the public of the
receipt of the Bill by notice in
the Gazette and in two
newspapers of national

It is proposed that since this is a
national exercise which involves
all the counties, the notification
should be done at the national
level.

circulation.
Part III- Conduct of It is not clear whether this What happens in a case where
Referendum proposal will always work for the amendment Bill contains

Section 7 requires that every
question to be determined
during a referendum shall
require the voter to select an
answer that is either “yes” or
“no”

purposes of amending the
Constitution.

A law of this nature should take
into account the unique
requirements of Chapter 16 of
the Constitution, Specifically the
fact that referendum to amend
the Constitution must be based
on a draft Bill should be given
full effect by making detailed
provisions on the process of
formulating the Bill for purposes
of inclusiveness and public
participation. It should regulate
the form of the Bill in terms of
content and size. It should
anticipate a situation where
several Bills are formulated and
subjected to the electorate in a

more than one matters and each
matter needs to be voted
separately?

What happens if there are more
than one Bills containing
opposing matters?

Consider providing for different

scenarios including:

(i) Yes and No for draft Bill

(ii) Different questions for
different provisions in the
draft Bill (This is bound to
be complex)

(iii) Options or different Bills
sponsored by different
promoters

3




single referendum

Part IV-Matters preliminary to
a referendum

Part V-Voting and Referendum
results

Part VI-Referendum petitions
Part VII-Miscellaneous

It is recommended that there is
need to insert a provision
requiring the provisions of the
Election Act relating to the
following matters to apply to
referenda with necessary
modification:

(a) eligibility to vote;

(b) registration of voters;

(c) compilation and
maintenance of registers;

(d) inspection of the register;

(e) updating of the register;

(f) transfer of registration;

(g) determination of questions
as to registration;

(h) making and determining
claims to be registered and
objections to registration;

(i) appointment of officers to
preside at polling stations;

(j) designation of polling
stations;

(k) place and manner in which
votes may be cast;

(1) design and handling of
ballot papers;

(m) grounds for postponement
of elections;

(n) conduct of campaigns; and

(o) election offences,

Conduct of referendum is
largely similar to conduct of a
general election. The two
exercises are conducted by one
body and relate to the same
electorate. Most of the general
provisions of the Elections Act
can apply with necessary
modifications.

The Electoral Code of Conduct
can also be applied with
necessary modifications

Other gaps identified

It is further recommended that
the following new provisions
should be considered for
inclusion in the Bill:

(i) Given that a referendum,
like a general election, is
an expensive exercise,
there should be a provision
prohibiting more than one
national referendum in, say
five years.

(ii) To avoid abuse, the one
million signatures in
support of an amendment
by popular initiative should
not be drawn from
onecounty or region, they
should come from a

There is a possibility of abuse of
referendum law where too many
referenda could be brought up to
the detriment of the economy.
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majority of the counties.

(iii) Verification of the
signatures should be
properly provided for.

(iv) Funding of referenda
should be regulated under
the Election Campaign
Financing Act

(v) A referendum Bill should
also prohibit certain forms
of referenda including
those that may be offensive
to any religion or those
with secessionist agenda.

THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS (AMENDMENT) BILL, 2020

Section 1 of the principal Act

Needs to be amended to change
the title to the Act

Consider whether to name the
Act as the “Kenya Human
Rights and Equality
Commission” or to use the
exact name provided under
Atrticle 59 of the Constitution,
namely, the “Kenya National
Human Rights and Equality
Commission”

Definition of the term
Commission

Consider whether to name the
Act as the “Kenya Human
Rights and Equality
Commission” or to use the
exact name provided under
Article 59 of the Constitution,
namely, the “Kenya National
Human Rights and Equality
Commission”

General Comment

The Bill seeks to merge the
KNHRC and NGEC into one
Commission to be known as the
Kenya National Human Rights
and Equality Commission and to
repeal the National Gender and
Equality Commission Act, 2011.

If it is the policy position to
merge the two Commissions, it
may be necessary to first amend
the Constitution be deleting
clauses (4) and (5) of Article 59
before repealing the NGEC Act.

The relevant clauses under
Article 59 provide as follows:

(4) Parliament shall enact
legislation to give full effect to
this Part, and any such
legislation may restructure the
Commission into two or more
separale commissions.

Both the Kenya National
Commission of Human Rights
and the Gender and Equality
Commission derive their
existence and mandate from
Article 59 of the Constitution.
Having been established the two
Commissions have the status of
Chapter 15 Commissions and
therefore amending legislation
relating to the independence of
either of the two must also
conform to Article 255 (1) (g) of
the Constitution (Subject to
referendum).




(5) If Parliament enacts

legislation restructuring the

Commission under clause (4)—
(a) that legislation shall

()

©

assign each function of the
Commission mentioned in
this Article to one or the
other of the successor
COMMIsSIons,

each of the successor
commissions shall have
powers equivalent to the
powers of the Commission
under this Article; and
each successor
commission shall be a
commission within the
meaning of Chapter
Fifteen, and shall have the
status and powers of a
commission under that
chapter.
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A. Introduction

1. The Kenya National Commission on Human Rights (“KNCHR” or “National
Commission”) is an independent National Human Rights Institution established
under Article 59 of the Constitution with a broad mandate to promote a culture of
respect of human rights in the Republic of Kenya. The operations of the National
Human Rights Commission are guided by the United Nations Paris Principles on
the establishment and functioning of Independent National Human Rights

Institutions commonly referred to as the Paris Principles.

2. The National Commission under Article 249 of the Constitution has a mandate to
secure observance of all state organs of democratic values and principles and to
promote constitutionalism. Article 10 of the Constitution requires all state organs
to ensure they uphold constitutionalism and the rule of law whenever they make
public policy decisions or interpret the constitution. One of the strategies pursued
by the Commission to secure observance of all state organs of democratic values

and principles is through the issuance of advisories.

3. It is in this regard, that the National Commission issues this advisory on the
Constitution of Kenya (Amendment) (No. 5) Bill, 2019 (Kenya Gazette Supplement
No. 158)(National Assembly Bills No. 67).

B. Background

4. Sponsored by Jeremiah Kioni, the Bill seeks to amend Article 90 of the Constitution
in order to make provision for political parties to nominate to the National Assembly
or the Senate presidential and deputy presidential candidates and further to

prioritize them in the party lists.

5. According to the Bill's Memorandum of Objects and Reasons, the amendments
are intended to implement Article 10 of the Constitution by bringing into effect the
national values and principles of governance specifically that of national unity,

participation of the people and inclusiveness. In the current electoral regime,
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7.

U

presidential candidates or deputy presidential candidates who lose at a general
election are unable to have a seat in either the National Assembly or the Senate.
This Bill seeks to cure such eventualities and ensure the country remains united

after general elections.

Kenya is a multi-party democratic State founded on National Values and Principles
of Governance (Article 4, Constitution of Kenya, 2010). Political Parties are
important vehicles of securing our electoral democracy. Article 91 of the
Constitution provides for basic requirements of political parties; To wit, every
political party must promote and uphold national unity; abide by the democratic
principles of good governance, promote and practice democracy through regular,

fair and free elections within the party; respect the right of all persons to participate

in the political process, including minorities and marginalized groups; respect and

promote human rights and fundamental freedoms; and gender equality and equity.

The First Schedule of the Political Parties Act further provides for the code of
conduct for political parties among them being that every political party shall
respect, uphold and defend their respective political party Constitutions, political
party election rules, political party nomination rules and any other political party
rules and regulations developed and agreed upon in accordance with this code of
conduct; respect, uphold and promote human dignity, equity, social justice,

inclusiveness and non-discrimination and protection of the marginalized; respect,

uphold and promote democratic values and principles, performing inclusive

participation of party members and accountable representation in governance for

the development of the country; respect, uphold and promote democratic practices

through free, fair and credible political party nominations.

The process of nomination is a matter left to political parties but which process
must conform with the Constitution, Political Parties Act as well as the Elections
Act and the Regulations thereunder.

B. Comments Regarding The Bill

o
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9. The Commission raises great concern over the proposed amendment that allows
not only for nomination but prioritization of the presidential candidate and his/her
running mate in the party lists for various reasons. First, the proposal potentially
limits the chances for other special interest groups, like women, to make it to

Parliament, which runs against the grain of the stated objects and reasons for

the Amendment and violates the Constitutional principles. One of the values

and principles under Article 10 is equality, human rights and participation of the
marginalised. As it were already, the country is struggling to meet the two third
gender principle. A cursory glance at the previous elections shows that most
candidates for the presidential elections and their running mates were men. If the
amendment to Article 98 (1) (b) were to pass then we would effectively have fewer

women nominated to the senate other than the 16 whose seats were a guarantee.

10. Secondly, the amendment is contrary to the Judgment of a superior Court in
Commissioner for the Implementation of the Constitution v Attorney General
& 2 others [2013] eKLR. In the Judgment delivered seven years ago (in June
2013), the Appellate Court declared section 34(9) of the Elections Act to be invalid
and void. The section provided as follows:
“34(1) The election of members for the National Assembly, Senate and county
assemblies for party list seats specified under Articles 97 (1) (c) and 98 (1) (b) (c)
and (d) and Article 177 (1) (b) and (c) of the Constitution shall be on the basis of
proportional representation and in accordance with Article 90 of the Constitution.

(9) The party list may contain a name of any Presidential or Deputy

Presidential candidate nominated for an election under this Act.”

11. In allowing the appeal by the CIC, the Appellate Court observed as follows:
“We are convinced that the people of Kenya intended that marginalized

groups be beneficiaries of a more inclusive constitutional order birthed by

410z
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the Constitution they gave themselves in 2010. They put in place specific
and well ordered provisions calculated to achieve that end. Moreover, they
commanded Parliament, under Article 100 to take legislative measures
aimed at actualizing that object ... The fact that Parliament has not enacted
the expected legislation and has up to 5 years since promulgation of the
Constitution to do so by dint of the 5" Schedule, makes it even more needful

that these special interests be jealously guarded in the intervening period.”

12.The purpose of Article 98 (1) (b) is to protect the interests of women, a special
interest group in the Senate. By amending the Constitution to have the presidential
and deputy presidential candidates in the nomination list essentially moves away

from the protection of women'’s interests in the political sphere.

13.In the CIC case cited above, the Court of Appeal held that Presidential candidates
and Deputy Presidential candidates cannot possibly have been intended to be the
representatives of the special interests specified in Article 97(1)(c) of the
Constitution: “In this regard, it matters not that they are the leaders,
visionaries or vision bearers of their political parties. If they be what they are
said to be, there really is no existential risk to their career or that of their
parties to be feared from their absence from the benches and floors of the
legislative assemblies. Further, It is abundantly clear to us that far from
attaining the true object of protecting the rights of the marginalized as

envisioned by the constitution, the inclusion of Presidential and Deputy

Presidential candidates in Article 34(9) of the Elections Act does violence to

all reason and logic by arbitrary and irrational superimposition of well-heeled

individuals on a list of the disadvantaged and marginalized to the detriment

of the protected classes or interests.”

14. The proposed amendment would in effect be in disregard of the Court judgment,
unconstitutional and risks facing the same fate (being declared invalid), should it

pass as law.



15. The Commission therefore advises that the House abandons the proposed Bill in

its entirety.

SIGNED BY:

Dr. Bernard Mogesa (PHD, CPM)

COMMISSION SECRETARY
KENYA NATIONAL COMMISSION ON HUMAN RIGHTS
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THE
COMMISSION ON ADMINISTRATIVE JUSTICE

"Office of the Ombudsman"

Chairperson: Hon. Florence Kajuju, MBS
Vice-Chairperson: Mr.Washington Sati
Commissionar; Mrs. Lucy Ndung'u,EBS . HSC

Our Ref: CAJ/LEG/5(70)

9t June 2020

Clerk of the National Assembly
Clerk's Chambers

Parliament Buildings, Parliament Road
P. O.Box 41842 - 00100

NAIROBI

Dear Sir,

RE: MEMORANDUM ON THE CONSTITUTION OF KENYA (AMENDMENT) (NO. 5) BILL,
2019 AND THE REFERENDUM BILL, 2020

Kindly receive warmest compliments from the Commission on Administrative Justice
(Office of the Ombudsman).

Your letter dafted 28" May 2020 wherein you sought the input of the Commission in
regards to the above captioned Bills refers. The Commission has examined the Bills and
noted their noble objects and purposes in the context of promoting good governance
in Kenya. The Commission also takes cognisance of the ongoing debate and efforts
under the Building Bridges Initiative towards the amendment of the Constitution which
may include issues contained in Constitution of Kenya (Amendment) No. 5) Bill, 2019. In
this regard, the Commission is of the considered view that it would be important to
consider a holistic approach which focuses on all parts of the Constitution as opposed
to piecemeal amendments. Nonetheless, the Commission wishes to make the following
submissions on the proposed Bills.

1. THE CONSTITUTION OF KENYA (AMENDMENT) (NO. 5) BILL, 2019

The Commission supports the proposed amendment in totality. This is informed by
the fact that the Leader and Deputy Leader of a Political Party ought fo be given
seafs in both the Senate and National Assembly so as to push and champion the
Party's poliﬁt:ol.ogendo in Parliament. '

WEST END TOWERS 2 Floor, Waiyaki Way ~ Westlands, P.O BOX 20414-00200, NAIROBI.
R ] Tel: 920-2270000, 020-2303000 Toll Free Line: 0800-221349 | SMS Shart Code (Safaricom Subscribers) 15700
¢ Email info@ombudiman.go ks (General Enquiries) | complan@ombudiman.goke (To lodge a complaint] | Websile: www.ombudsmangio ke




2. THE REFERENDUM BILL, 2020

Provision in the
Bill

Proposal by the
Commission

Rationale

Clause 4(1)

Change of the
sequence of the sub-

clauses with clause
4(1)  coming  after
clause 4(5). In

addition, there should
be an express timeline

within which the
regulations are
developed.

Procedurally, the development of
regulations ought not to come at
the beginning of the provision.

Having the fimeline for the
development of the regulations
will address any lacunae in the
legal framework that has been
experienced in the past in Kenya
due to delay in developing the
appropriate regulations. This will
also be critical in the full
operationalisation of the
referendum law.

Clause 5

Sub-clauses 3 and 4
should come after sub-
clause 8.

Proper sequencing of the sub-
clauses engenders coherence.

Clause 5(11)

The communication by
the speaker of «
County Assembly
should include reasons
for failure to consider a
Bill.

This may address any mischief by a
County Assembly which may
deliberately fails to consider a Bill
with the intention that it fails.

Clause 6(3)

Split the clause to as
follows:

“3(i) The Commission
may assign such
symbol, logo, name

and colour for each
answer to a question
to be determined
during a referendum
as it may consider
necessary.

(i) The Commission

This averts confusion with the
symbol, logo, name and colour
used by political party, duly
elected independent candidate
and legally registered organization
or association.

Public parficipation must  be
undertaken to give a chance to
anyone who objects to the




Provision in the

Proposal by the

Rationale

Bill Commission
may consider any assigned symbol, logo, hame and
objections that may colour.
arise in respect of the
after publication of the
nofice."
Clause 6(4) Refer to the symbol, This averts confusion with the

logo, name and colour
of the political party,
duly elected
independent
candidate as well as of
a legally registered
organization or
association recognized
under any written law.

symbol, logo, name and colour
used by political party, duly
elected independent candidate
and legally registered organization
or association.

Clause 7{1)(f)

Replace the word
“cease" with "close"

This ensures statutory harmony with
the Elections Act, No. 37 of 2016.

Clause 7(3) Require the I[EBC 1o This ensures transparency.
publish  the  voter'
register on their
website.

Clauses 7(4) Include a provision This guarantees that sufficient civic
that the Commission education is undertaken even
may partner with other where the IEBC is not given
stakeholders in adequate funding.
undertaking civic
education.

Clause 7(5) Move to clause é and Proper sequencing of the sub-
insert after sub-clause clauses engenders coherence.

4 (4).
Clause 15(2) Application for This prevents singular monopoly

registration should be
signed by the
Chairperson and
Secretary of the
Referendum

Committee.

Under sub-clause 2(ii),

and  “infighting within the

Committee.




Provision in the
Bill

Proposal by the
Commission

Rationale

require the full name,
address and
felephone number of
the Chairperson,
Deputy Chairperson
and Secretary.

Under sub-clause 2(v),
require  appointment
of two chief agents at
the national and
county level.

This ensures statutory harmony with
the Elections Act, No. 37 of 2016.

Clause 15(3)

Provide for the
issuance of a
certificate of
registration signed by
the Chairperson of the
Commission.

Under sub-clause 3(b),
rejection of registration
should be noftified to
all signatories of the
application.

This averts infighting within the
Registration Committees.

For alignment with the above
proposal.

Clause 15(5)
and 15(4)

Include the symbol,
logo, name and colour
of the political party,
duly elected
independent
candidate as well as of
a legally registered
organization or
association recognized
under any written law.

This averts confusion with the
symbol, logo, hame and colour
used by political party, duly
elected independent candidate
and legally registered organization
or association.

Clause 17(1)

Require appointment
of two chief agents at
the national  and
county level.

This ensures statutory harmony with
the Elections Act, No. 37 of 2016.

Clause 22

Under Clause 22(c),

This ensures statutory harmony with




Provision in the

Proposal by the

Rafionale

Bill Commission

insert the words the Elections Act, No. 37 of 2016.
“Serial”  immediately
before number.

This averts confusion with the
Under Clause 22(e), symbol, logo, name and colour
the symbol, logo, used by political party, duly
name and colour of elected independent candidate
the political party, duly and legally registered organization
elected independent or association.
candidate as well as of
a legally registered
organization or
association recognized
under any written law.

Clause 24(6) The Commission should The opportunity to be heard
grant an observer an ensures compliance with the right
opportunity to  be to fair administrative action under
heard before revoking Arficle 47 of the Constitution and
the accreditation. section 4 of the Fair Administrative

Action Act, 2015.

Gross violation of the law on
Further, gross violation referendum should be a ground
of the referendum law for revocation of accreditation,
should be included as subject to providing an
one of the grounds for opportunity to be heard before
revocation of taking such action.
accreditation fo any
referendum observer.

Clause 28 The grounds for a The grounds for a petition are not
referendum petition broad enough to cater for the
should include issues procedural issues that have a
relating fo the bedring on the results. Further, the
referendum grounds only focuses on offences
campaigns. committed by IEBC officials.

Clause 30(2) The necessity sub- This provision [30(2)(a)] negates

clause 30(2)(a) should
be considered.

the very reason for petitioning the
High Court in the first place since it
has the potential of making




Provision in the

Proposal by the

Rationale

Bill Commission
pefition nugatory.
Sub-clause 30(2) (b)
lacks clarity.

Part lil Infroduce a Clause This ensures statutory harmony with
immediately after the bill. Further, the registration of
Clause 7 stating as the Referendum Committee s
follows: crucial nhot only during the

preliminary stages but also during
“8. There shall be «a the actual conduct of the
Referendum referendum.
Committee registered
by the Commission
with a name, address,
telephone number,
three officials and
chief agents at the
national and County
level"

Part V Counting of votes and It is important to provide for the
announcement of process of counting and
results at the polling announcement of results at the
station is missing polling station before providing for

constituency referendum  results
under Clause 25 of the Bill.

Part VI Appeal process s Need to state whether the
missing decision of the High Court is final or

can be appeadled-to the Court of
Appeal. This is important for legal
certainty.

We thank you for the continued support and assure you of our highest regards.

Yours sincerely,

q[:dl J
LEONARD NGALUMA, MBS
COMMISSION SECRETARY/CEQO
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Our Ref: IEBC/DLPA/CORR/2020 ; ' Date: 8t June, 2020
- A
Your Ref: KNA/DCS/CIOC/2019(09) D\&\C&/)
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National Assembly,
Clerk’s Chambers, National Assembly,
Parliament Buildings,
P.O Box 41842-00100,
NAIROBI.

The Clerk, % l@l

Attn: Serah M. Kioko
Dear

RE:  STAKEHOLDER SUBMISSIONS ON THE CONSTITUTION OF KENYA
(AMENDMENT), (NO.5) BILL 2019, THE KENYA NATIONAL COMMISSION ON
HUMAN RIGHTS (AMENDMENT) BILL, 2020 AND REFERENDUM BILL 2020

Reference is made to the above and the call for submissions in the facilitation of public
participation on the above captioned Bills.

The Commission has since reviewed the Bills that have a direct impact on its mandate

namely:

1. The Referendum Bill, 2020- Kenya Gazette Supplement No. 71 (National
Assembly Bills No. 11); and

2. The Constitution of Kenya (Amendment) (No.5) Bill, 2019-Kenya Gazette
Supplement No. 158 (National Assembly Bills No. 67)

Forwarded herewith please find Memoranda with our comments for your consideration.

I THE MATIONAY 43571510
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THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM

TO THE CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE OF
PARLIAMENT (

ON
THE FOLLOWING BILLS:

1. The Referendum Bill, 2020- Kenya Gazette Supplement No. 71 (National
Assembly Bills No. 11)

2. The Constitution of Kenya (Amendment) (No.5) Bill, 2019-Kenya Gazette
Supplement No. 158 (National Assembly Bills No. 67)

Independent Electoral & Boundaries Commission (I.E.B.C)
" ’Anniversary Towers, Off University Way
P.O. Box 45371-00100, Nairobi-Kenya
Telephone: +254 (0) 20 29925




INTRODUCTION

1.

The Independent Electoral and Boundaries Commission (IEBC) established under Article 88 of
the Constitution is responsible for the conduct or supervision of referenda and elections to any
elective body or office established by the Constitution and any other elections prescribed by

an Act of Parliament.

The [EBC is a Constitutional Commission established under Chapter 15 of the Constitution with

particular reference to Article 249 which sets out the objects of Constitutional Commissions.

The general functions of the IEBC and other Commissions as we are aware are set-out under
Article 252(1). However, the specific mandate of the Commission is primarily governed by

Article 88(4) of the Constitution and the IEBC Act.

The Commission notes the Bills under reference and makes submissions:

THE REFERENDUM BILL (NATIONAL ASSEMBLY BILLS NO. 11), 2020.

Purpose of the Bill

5.

6.

The Bill seeks among others to provide for the procedure of the approval of an amendment to
the Constitution by a Referendum, the conduct of a Referendum, Referendum Petitions and
consequential amendments to the Elections Act, No. 24 of 2011 which currently provides for

the conduct of a Referendum.

We welcome this draft and wish to make some general comments as follows:

General Comments

7,

The Commission in consultation with the Justice and Legal Affairs Committee of Parliament
(JLAC) has also developed a Referendum Bill which has since been forwarded to the Speaker
of the National Assembly. Our proposals herewith therefore largely reflect the provisions in

the Commission’s Bill.

L

Specific Comments

8.

This Bill intends to provide for detailed procedures applicable in the conduct of Referendum

and to this we make the following specific comments:






The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments ﬂo the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

No. PROVISION IN THE BILL STAKEHOLDER vﬂOvOmZ. RATIONALE
1. PART I[: PRELIMINARY Um_m.ﬂm the words “elector” and replace | Introduces and/or makes «mwmmm:nm to some
) “voter” definitions that either have no co-relation to
Clause 2-Interpretation the referendum process or have a meaning
Delete reference to “electors card” assigned to it that is wrong,
which has since been deleted by Act No. ,
12 of 2012.
Delete the words ‘polling area” and
replace with “electoral area”.
Delete “polling time” and replace with
“voting period” and assign definition
provided under the Elections Act.
2. Clause 3-Objects of the Act Reword (a) and (b).

The object of this Act is to provide for—

(a) the procedure for the approval of an
amendment to the Constitution by a
referendum;

(b) the conduct of a referendum for the
approval of an amendment to the
Constitution; and

\Q

(c) the procedure to challenge the
conduct of a referendum.

Provisions (a) and (b) are synonymous.
( Have the same connotations)
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The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

petitions and consequential amendments to the

No. PROVISION IN THE BILL STAKEHOLDER PROPOSAL RATIONALE

(c) the timelines within which the county

assembly shall consider the Bill.

New Provision To add a new provision to read: This is to affirm that a majority of citizens

were engaged before an Initiative can be

“For purposes of a referendum to amend | considered.
the Constitution by popular initiative
pursuant to Article 257 of ~the | This ensures that the promoters of the Bill are
Constitution ~ the promoters of the | able to demonstrate an absolute majority in
popular _:_ﬁ:<m.mjm= collect not less | support of the initiative as opposed to
than one million signatures of registered | pushing an initiative where signatures have
voters of whom— been collected by example from only 2
(a) not more than one third shall be | <Onstituencies out of 17 in Nairobi County.
from one county; and
(b) voters in each of at least half of
the counties shall be represented.

5. Clause 5(3)-(12) -Provides procedures for | To consider cross-reference to the | General procedures for debate and voting in
voting on the Bill by the County | County Government Act to mitigate | the County Assemblies is exhaustively
Assemblies. introduction of procedures that may | covered under the County Government Act

differ than that provided under the | No. 17 of 2012).
County Government Act.
od
6. Clause 5 (10) If a draft Bill has been | To delete the word “introduced” and

approved by twenty-four county
assemblies it shall be introduced in the

replace with “submitted”.

The County Assemblies are merely submitting
what they received and debated upon within
the meaning of Article 257(6) & (7) and as
such cannot be said to ‘introduce’ the Bill
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The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum. ‘

No.

PROVISION IN THE BILL

STAKEHOLDER PROPOSAL

RATIONALE

(c) the day on which a referendum is to
be held which shall not be less than
twenty-one days after the date of the
publication of the notice;

(d) the polling times
referendum;

during the

(e) the day by which a referendum
committee shall have registered with the
Commission; and

(f) the day and time by which campaigns
in support of or in opposition to a
question to be determined during a
referendum shall start and cease.

W

Clause 7 (5)- Every question to be
determined during a referendum shall
require the voter to select an answer that
is either “yes” or “no”.

To reword to read:

7(5)- A referendum question shall be so
worded that each voter may express an
opinion on the question or option by
making a mark after the word “yes” or
“no” on the ballot paper.

7(6)-Where there are two or more Bills,
a referendum option shall be so worded
that each voter may express an opinion

Framing of Referendum Question cannot be
restricted to a “Yes” or “No” answer whereas
there is possibility of the need for different
wording based on nature of referendum.




'synsas [enuapisald jo
uonedi|q-gnd pue UOleJR[23P UO UOIINIISUOD
2y} JO (OL)8EL APIMY Japun aulaWll Y3 Yim

[[e Wolj wnpualdjal ay} Jo sjnsal Jo
1d1ada1 uo |jeys uoissjwwod ayl (1) 22

suBlje sAep uaAas snyl uolps|a |enuspisaid " WSAep £, 's}|nsal
e JO apnyuSew ay) 01 [enba 51 wWnpuaiaey v | Yiim adoejdas pue sinoy 84 ,, 21319p O] | WNpUaaey JO uonedlqnd-Zz  asne|d €1l
)
"$1|Nsay WNpualajay
: SIPUBINW-SIIRINUI, WNPUBIBA. ‘Bunon ol | Jo  uonedlgngd  ‘s)nsay  WNpualajey
e 01 Aldde suoisinoud yiym Py suoipa|g Butiefau mco:_ﬂoga 3yl UO DY SuOlP3[] | JO wIN1ady ‘S8UOA-LZ-GZ 3SNe|D-S11NsSTd
sapun  8upoa oy suoisinoad  sajedjday | ayr jo uopedidde 1oy spinoid o) | IWAANTHIITI ANV ONILOA A Ldvd g4!
:cozmo 10 uolsanb wnpualaal
|
ayy jsutede 10 oy Buludieduwed suosiad
syuasasdaul Zﬁm:@mnm uedydde ay; 10y}
Suimouys uoneuLIojul Aq paiuedwodoe
3q  ||RYS  2PMIWIWOD  WNpUdIaRY
e 431821 | 0} uopedjdde uy,,
‘diysiaumo jo aidpund ayy Aysiies o) pue *S9IIWIWOD)
3]BIDOSSe O) UOIRIRPIP WMR O] AlessadaN ‘PPY OL | wnpuaiajey Jo uonensi8ay-g1 asnepd ‘11
] S13]0A JO
53552204 | yopesyyusp] ‘1910 O 1915185y *SIEPLIO
0) 2oualajal | uodm Jsuiede  3e3w Sujjod o usunpuioddy-gl-g  sasnejd
* sipueinuw-spieinul | | 0} se 0s Y sUOolP3a|g ayl Jo uonedidde )
wnpuaJtajal e 0} Aldde uolaja ue Jo PNpuod | 0} 3dUaIBal| saxew eyl uoisinoad WOANTI3d3d
ayl udno8 1eyy sassevoud aaneasiulwpy | ausodwod e epiaoid 01 piomay | OL AAVNIWIITAd SUILLVW ‘Al Ldvd ‘0l
‘1oded j0|jeq uondo ay;
Jaye >yew e gupjew Agq uondo ayy uo
JTVYNOLLYY 1VSOdOdd dAATOHIAV.LS 1118 IHL NI NOISIAOYd ‘ON

ay} 0} sjuawpuauie [epuanbasuod pue suoniiad wnpuaiajal ‘L
ue jo |eaoidde ay; jo ainpadoid sy} Joj apinoid 01 s19ylo

"WINPUalIajal B JO 1PNPU0d ay) J0j sapiaold AJualind ydiym 110z 4O $Z "ON ‘1Y Suonds|g

LINPU313J31 B JO 1oNpUOd 3Y] ‘WNPUaJajal B AQ UOINIISUOY) 3y} O} Juslipuswe
Buoule 235 0Z0Z ‘(LL "ON sllig A|qwassy [euoleN) [ig wnpuaiaay syl




The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

STAKEHOLDER PROPOSAL

No. PROVISION IN THE BILL RATIONALE
constituencies and within forty eight
hours from the close of the final polling
in the referendum—
14. PART VI: REFERENDUM PETITIONS To Add: To ensure that we safeguard the right for
review of possible wrong decisions.
Clause 29-Referendum Petition and | ‘An appeal from the High Court in a
composition of the court. referendum petition shall lie to the Court
of Appeal on matters of law only’
15, Clause 40(2)-Examination of Votes To reword and cross-reference | The grounds when results may be struck out
applicable grounds to the Elections Act | under vote scrutiny are not exhaustive and fall
(2) Where the votes at the trial of an in relation to election petitions. mrol. of grounds listed under Clause 82 of
election petition are scrutinized, only the Elections Act
following votes shall be struck off—
16. Clause 41-Powers of the Court To add the words, “within seven days”

2l

41(3)-The Registrar of the High Court
shall deliver to the Commission a certified
copy of any decision made by the High
Court under sub-clause (1).

between the words ‘court’ and ‘shall’

There is need to provide clarity on when the
Registrar of the High Court is to deliver
decision made by the court determining the
Referendum Petition.

17.

28(2) A petition challenging the conduct,
result or validity of a referendum shall—
(d) be filed in the High Court within

twenty-one days of the publication of the

To delete “twenty-one” and replace
with “ twenty-eight”.

21 days is not sufficient.

The period of 28 days is informed by best-
practice in the management of election
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[l.  THE CONSTITUTION OF KENYA (AMENDMENT) BILL, (NO. 5) OF 2019

Purpose of the Bill

9. The Bill seeks to amend Article 90 of the Constitution of Kenya in order to make provision for
political parties to nominate to Parliament, Presidential and Deputy Presidential Candidates
and further to prioritize them in the party lists. Further the Bill seeks to among others;
implement Article 10 of the Constitution, providing for national unity, participation of the

people and inclusiveness in order to ensure the country remains united after general elections.

10. We note the proposals in the Bill and wish to make some general comments as follows:

General Comments

11. Proportional Representation as governed under Article 90 of the Constitution is a hybrid of
both the FPTP (‘First-Past-The-Post’) and PR (‘Proportional Representation’) models. It
provides for the allocation of special seats to Parliament in proportion to the total number of
seats won by candidates of the political party at a General Election based on closed lists. A
system which combines various elements but in essence is somewhat a Mixed Member
proportional system as it combines the mixed plurality and the proportional representation at

the same time.

12. We note therefore that while this proposal seeks to provide for the nomination of candidates
for President and Deputy president in the party lists, it results in the introduction of a new PR
model of the electoral system which if implemented will inevitably have an equal effect on
nomination of all other candidates for other elective positions both at National and County

level.

Specific Comments
13. While we appreciate that the Bill seeks to ensure the realization of Article 10 of the Constitution

within the electoral system, we make the following specific comments:






The Constitution of Kenya (Amendment), (No. 5) of 2020 seeks to amend Article 90 of the Constitution of Kenya in order to make provision for political
parties to nominate to Parliament, Presidential and Deputy Presidential Candidates and further to prioritize them in the party lists. Further the Bill seeks

to among others; implement Article 10 of the Constitution, providing for national unity, participation of the people and inclusiveness in order to ensure
the country remains united after general elections.

No.

PROVISION IN THE BILL

STAKEHOLDER PROPOSAL

RATIONALE

Article 90 (2) -The Independent Electoral
and Boundaries Commission shall be
responsible for the conduct and supervision
of elections for seats provided for under
clause (1) and shall ensure that—

\AMW each political party participating in a
general election nominates and submits
a list of its candidates for election.

Reword to:

i. Provide clarity on whether voters can
choose between voting for a
complete list of candidates of a single
party ("list vote") or wvoting for
individual candidates from one or
several lists.

ii. Provide for "The water mark" i.e -the
number of seats a specific party can
be expected to achieve. (The number
of seats that the party wins, combined
with the candidates' positions on the
party's list, in determining whether a
particular candidate will get a seat
etc).

How will the seats be distributed to each party?
Shouldn’t it be in proportion to the number of votes
the party receives?

By deleting the words “of all the persons who would
stand elected if the party were to be entitled to all the
seats provided for under clause (1)”, it is not clear
whether voters may vote directly for the party or for
candidates whose vote total will pool to the party,

To indicate whether the List will
“Closed-List” or “Open-List”.

be a

As a measure towards ensuring equity in
representation, it is important to affirm whether the
List is to be submitted before or after a General
Election and FURTHER delineate whether voters have
at least some influence on the order in which a party's
candidates are to be listed OR whether it will remain
that only active members or party officials determine
the order of its candidates.
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CONCLUSION

14. The Commission requests this Honourable Committee to consider the proposals herein.

CHEBUKATI
CHAIRMAN
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THE NATIONAL ASSEMBLY

CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE (CIOC)

PUBLIC HEARING ON THE CONSTITUTION OF KENYA (AMENDMENT) (NO.5)
BILL, 2019
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TWELFTH PARLIAMENT-4™ SESSION

CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE

REPUBLIC OF KENYA
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REPUBLIC OF KENYA

TWELFTH PARLIAMENT-4™ SESSION
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REPUBLIC OF KENYA

TWELFTH PARLIAMENT-4™ SESSION

CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE
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