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CHAPTER 1
1.0 PREFACE

1.1 Establishment and Mandate

l. The Constitutional Implementation Oversight Committee (CIOC) is a National
Assembly Select Committee constituted under Section 4 of the Sixth Schedule to the
Constitution of Kenya. The Committee is responsible for overseeing the

implementation of the Constitution and among other things-

i. Receive regular reports from the Commission on the Implementation of the
Constitution (CIC) on the implementation of the Constitution of Kenya,

2010 including reports concerning: -

(a) the preparation of the legislation required by the Constitution and any

challenges in that regard;
(b) the process of establishing the new commissions;

(c) The process of establishing the infrastructure necessary for the proper
operation of each county including progress on locating offices and

assemblies and establishment and transfers of staff.

(d) The devolution of powers and functions to the counties under the

legislation contemplated in section 15 of the sixth Schedule;
(¢) Any impediments to the process of implementing this Constitution.

ii. Coordinate with the Attorney-General, the Commission on the Implementation
of the Constitution and relevant Parliamentary committees to ensure the
timely introduction and passage of the legislation required by the
Constitution; and

iii. Take appropriate action on the reports including addressing any problems in
the implementation of the Constitution.

1.2 Committee Membership
2 The Committee was constituted in December, 2017 and consists of the following

Members:

Hon. Jeremiah Kioni, M.P (Chairperson)
Ndaragwa Constituency

Jubilee Par
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Hon. George Opondo Kaluma (Viee Chairperson)
Homabay Town Constituency

Orange Democratic Movement Party

Hon. (Dr.) Naomi Shaban, MP
Taveta Constituency

Jubilee Party

Hon. Yusuf Hassan, MP
Kamukunji Constituency

Jubilee Party

Hon. Raphael B.S. Wanjala, MP
Budalangi Constituency

Orange Democratic Movement Party

Hon. Dr. Christine Ombaka, MP
Siaya County

Orange Democratic Movement Party

Hon. Charles Gimose, MP
MP for Hamisi Constituency

FORD Kenvya Party

Hon. Tom J. Kajwang, MP
Ruaraka Constituency
Orange Democratic Movement Pa rty

Hon. Purity Ngirici, MP
Kirinyaga County
Jubilee Party

Hon. Peris Tobiko, MP
Kajiado East Constituency

Jubilee Party

Hon. Anthony Oluoch, MP
Mathare Constituency
Orange Democratic Movement Party

Hon. Joash Nyamoko, MP
North Mugirango Constituency

Jubilee Par

Hon. Bernard Okoth, M.P.
Kibra Constituency
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Orange Democratic Movement Party

Hon.Abdi Shurie, MP
Balambala County

Jubilee Party

Hon. (Col.) Geoffrey King’ang’i, MP
Mbeere South Constituency

Jubilee Party

Hon. Simon Ng’ang’a King’ara, MP
Ruiru Constituency

Jubilee Party

Hon. Catherine Wambilianga, M.P.
Bungoma County
FORD Kenya Party

Hon: Moses Kirima, MP
Central Imenti Constituency

Jubilee Party

Hon. Daniel Rono, M.P
Keiyo South Constituency

Jubilee Party

Hon. Didmus Wekesa Barasa, MP
Kimilili Constituency

Jubilee Party

Hon. Japheth Mutai, MP
Bureti Constituency

Jubilee Par

Hon. Fabian Muli, MP
Kangundo Constituency

Muungano Party

Hon. Halima Mucheke, M.P
Nominated Member

Jubilee Party



1.3 Committee Secretariat
3. The Committee’s secretariat comprises of the following officers:-

Mr. Edward Libendi Senior Legal Counsel & Clerk of the
Committee

Ms. Christine Odhiambo Legal Counsel I

Ms. Mary Luka Lemerelle Clerk Assistant 11

Mr. Allan Gituku Commissionaire

1.4 Adoption of the Committee Report

4. We, the Members of the Constitutional Implementation Oversight Committee have,
pursuant to Standing Order 199, adopted this report and affix our signatures to affirm our
approval and confirm its accuracy, validity and authenticity as per the attached list

(Annexure 3).

7 | Constitutional Implementation Oversight Committee Report on Consideration of the
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CHAPTER 2

2.0 INTRODUCTION AND BACKGROUND

2.1 Background

5. The Constitutional Implementation Oversight Committee is mandated by section 4 of the
sixth schedule of the Constitution to prepare any legislation required to implement the
Constitution and address any impediments to the process of implementation of the

Constitution of Kenya.

6. The Committee in the execution of its mandate undertook the task of auditing the
Constitution, statutes enacted to operationalize the Constitution and existing government
policies to establish the status of implementation of the Constitution and any gaps
existing in the Constitution that could be hampering implementation or impediments to

full realization of the letter and spirit of the Constitution.

7. The Committee in auditing the status of implementation of the Constitution received and
considered submissions from various actors involved in implementation of the
Constitution and identified several gaps that needed constitutional amendments and
various laws that needed to be enacted or amended to make them consistent with the

Constitution or to bring into effect some articles of the Constitution.

8. The Committee noted that some of the proposed amendments to the Constitution related
to matters contained in Article 255 of the Constitution that require to be approved by a
Referendum, while there was no comprehensive law governing the process of conducting
a referendum in Kenya other than the general provisions in Article 255(2) of the

Constitution and a few provisions in the Elections Act, 2011.

Constitutional Implementation Oversight Committee Report on Consideration of the
Referendum Bill, 2020,



2,

10.

The Committee also interacted with officials of the Thirdway Alliance Party of Kenya
that had developed a Constitutional amendment Bill (popularly known as “Punguza
Mzigo™), through a popular initiative, by collecting the required one million signatures.
During this interaction, the Committee noted that the process of amending the
Constitution by popular initiative as contained in Article 257 of the Constitution did not
have elaborate provisions on verification by the IEBC of the signatures collected by the
promoters; the procedure to be followed in consideration of the Bill by county assemblies
including the threshold for voting, and what is communicated to the Speakers of

Parliament after the County Assembly process the draft Bill and the legal timelines.

The Committee therefore in a bid to address the above issues among others, drafted the
Referendum Bill, (National Assembly Bills No. 11), 2020 as a Committee Bill sponsored
through its Chairperson, Hon. Jeremiah Kioni, M.P. The Bill was published in the Kenya
Gazette on 8" May, 2020 as (National Assembly Bills No. 11 of 2020). It was introduced
in the National Assembly through First Reading on 2" June, 2020 and was subsequently
committed to the CIOC for facilitation of public participation and reporting to the House,

pursuant to provisions of Standing Order 127 (3) and (6).

9 B Constitutional Implementation Oversight Committee Report on Consideration of the
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3.0.

CHAPTER 3

HIGHLIGHTS OF THE REFERENDUM BILL, (NATIONAL ASSEMBLY BILLS

NO.11), 2020

i

12.

13.

14.

The principal object of the Bill is to provide for the procedure of the approval of an
amendment to the Constitution of Kenya by a referendum, the conduct of a referendum,
referendum petitions and consequential amendments to the Elections Act, No. 24 of 2011
which currently provides for the conduct of a referendum. It further seeks to provide for
the procedure for amendment of the Constitution by popular initiative as provided under

Article 257 of the Constitution.

Below is a highlight of the provisions contained in the Bill:
3.1. PARTI-PRELIMINARY

The objects of the Bill include,:

(a) provide for the procedure for the approval of an amendment to the Constitution by a
referendum;

(b) provide for the procedure for amendment of the Constitution by popular initiative:
and

(¢) provide for the mechanisms for challenging the conduct and results of a referendum

through referendum petitions;

3.2.  PART II - AMENDMENT OF THE CONSTITUTION BY POPULAR
INITIATIVE

Article 257 of the Constitution provides a mechanism for the people of Kenya to initiate

an amendment of the Constitution through a popular initiative by collecting at least one

10 | Constitutional Implementation Oversight Committee Report on Consideration (_;_lf the
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million signatures in support of the amendment. This part provides in detail the process
to be followed by promoters of the popular initiative drive, from the time of developing
the draft Bill, collection and verification of signatures and processing of the Bill through

county assemblies and Parliament.

15. The Independent Electoral and Boundaries Commission (IEBC) is charged with the
responsibility of assisting the promoters in redrafting the Constitutional (amendment) Bill
to meet the format required in law and in verification of the signatures of the registered
voters who signed in support of the proposal within ninety days of receipt of the draft

Bill.

16. The Independent Electoral and Boundaries Commission after verifying that the draft Bill
and the accompanying signatures meet the requirements of Article 257 of the
Constitution, it is required to submit the Constitutional (amendment) Bill to all the
County Assemblies for consideration. The County Assemblies have a maximum of three
months of receipt of the Bill to consider the draft Bill and communicate to Parliament

their verdicts.

17. The County Assembly is required through the chairperson of the relevant committee, to
introduce the draft Bill in the Assembly for consideration as a Motion. The County
Assembly can only approve or reject the Bill as it is, and is not allowed to amend the
draft Bill. The threshold for approval is by a simple majority of the Members of the
County Assembly.

18. Where a County Assembly approves the draft Bill within the period specified above, the
Speaker of the respective County Assembly is required to communicate to the Speakers
of the two Houses of Parliament by delivering a copy of the draft Bill together with a
certificate that the county assembly has approved the Bill

AR s A A SR L TS
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19.

20.

b

22,

94

The Bill shall be introduced in the two Houses of Parliament for consideration if it has
been approved by at least twenty four (a majority) county assemblies, within fourteen
days of such approval. Once the draft Bill has been passed by a majority of the county
assemblies, the said Constitutional Amendment Bill will be considered passed by
Parliament when supported by a majority of the members of each House of Parliament.
Such a Bill when rejected by either House of Parliament is required to be submitted to the

people through a referendum and cannot lapse or be defeated in Parliament.

The Bill proposes that the chairperson of the relevant committee of each House of

Parliament shall be the one to introduce the Bill in the respective House.

3.3. PART HI-CONDUCT OF A REFERENDUM

The Bill proposes that the Independent Electoral and Boundaries Commission (IEBC)
shall conduct a national referendum for approval of the Constitutional (amendment) Bill
within ninety days of receipt of communication from the President to do so if the Bill
relates to matters under Article 255(1) of the Constitution or one or both Houses of
Parliament have failed to pass a Bill brought through a popular initiative under Article

257 (10) of the Constitution.

The IEBC is required to publish in the Kenya Gazette, the Referendum Question within
seven days of receipt of the notice/request to conduct a referendum above, develop and

assign symbols for each answer to a Question so developed.

The Bill proposes that the IEBC shall within fourteen days of publication of the
Referendum Question, publish in the Kenya Gazette a notice of holding a referendum,

which notice shall specify the following:

a) The Question to be determined;

12 | Constitutional Implementation Oversight Committee Report on Consideration of the
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24.

25

26.

2.

28.

b) The symbol assigned to each answer to the Referendum Question;

¢) The day on which a Referendum is to be held and the polling times;

d) The deadline for registration of the Referendum Committees; and

e) The campaign period for those in support of and those opposed to the referendum.

The Bill proposes that the IEBC shall upon issuance of the referendum notice, suspend
the registration of voters and it is further given the mandate of conducting voter and civic
education.

The Bill proposes that the answer to the Referendum Question and which voters will be
required to choose from shall either be “Yes” or “No”.

3.4. PART IV-MATTERS PRELIMINARY TO REFERENDUM

This Part provides for appointment of officers to assist the IEBC to conduct the
Referendum, the persons entitled to vote at a Referendum and the identification
documents to present during voting, the designation of polling areas, establishment of
Referendum Committees and qualifications for registration and deregistration of the
Referendum Committees and appointment of Agents of the Referendum Committees and

their roles.

The Bill proposes that the IEBC shall appoint a returning officer for each constituency
and other referendum officers as it may deem necessary. It further empowers the
returning officers to appoint presiding and deputy presiding officers for each polling

station.

The register of voters prepared for use at a General Election is the register that will be

used during the referendum.

13 | Constitutional Implementation Oversight Committee Report on Consideration of the
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29.

30.

31.

32.

33.

34.

5.

A person who wishes to vote at a referendum will be required to produce their

identification card or valid Kenyan passport for identification purposes.

The IEBC is required to divide each constituency into polling areas, designate polling
stations for each area, assign a distinguishing number or letter to each polling area and

publish such information in the Gazette.

The Bill proposes that a person or persons intending to campaign for or against a
Referendum Question shall apply to the IEBC to form one national referendum
committee and one referendum committee in each constituency for each question to be

determined during a referendum.

The IEBC shall register a referendum committee where the Commission is satisfied that
the applicant adequately represents those campaigning for a particular outcome and the
name of the committee does not resemble the name of another committee or a registered

political party.

Each referendum committee is required to appoint a chief agent before being registered
who will represent the candidate at the polling station and witness opening and closing of

ballot boxes and the voting taking place at the polling stations.

Campaigns for or against the referendum question are required to be suspended twenty-

four hours before the start of the voting.

3.5.  PART V- VOTING AND REFERENDUM RESULTS

This part deals with the actual process of voting at the referendum, the method of voting
to be applied, right to vote by Kenyan citizens out of the country, those with disabilities

and those in prisons, accreditation as referendum observers and the roles of the observers,

14 | Constitutional Implementation Ovem"ighr Committee Répor{ on Consideration of the
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36.

37.

38.

3.

40.

41.
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declaration of constituency referendum results by the returning officers, transmission of

results to the IEBC and tallying and declaration of results by the IEBC.

The Bill provides that voting at the national referendum shall be by secret ballot and that
the ballot paper shall contain the referendum question stated in both English and

Kiswahili.

The IEBC is required to make special provisions for Kenyan citizens who are not able to
vote like the others e.g. those out of the country, those in hospitals, those in prisons, the

disabled persons, expectant mothers and those leading nomadic life to vote.

Any person or group requiring to participate as referendum observers are required to
apply for accreditation with the IEBC at least two months before the referendum date.
The accredited observer is required to submit their observation report not later than six

months after the date of announcement of the referendum results.

The Returning officer shall after receiving results from the polling stations in a
constituency, verify the results and publicly declare to the persons present the results of
the referendum and the side that has won in that constituency and thereafter transmit the

same results to the IEBC.

The Commission after receiving results from all constituencies or if in the opinion of the
Commission, the results that have not been received would not make a difference to the

results of the referendum, may declare the results of the referendum.

The Commission is required within forty eight hours from the close of the final polling in
the referendum, announce to the public the results of the referendum and declare whether
or not the amendment to the Constitution has been ratified and publish in the Gazette a

certificate declaring whether or not the amendment to the Constitution has been ratified.

Referendum Bill, 2020.



42,

43.

44,

45.

46.

3.6. PART VI - REFERENDUM PETITIONS

This part deals with the mechanisms with which persons aggrieved with the conduct,
results and validity of the referendum can seek redress in the court, the duration of

consideration of the petitions and the decisions the courts can make.

The Bill proposes that any of the following persons has locus standi and can file a

petition against the referendum results:

a) Any person who voted or had a right to vote in a constituency, If the petition concerns

referendum results from that constituency;

b) Any person who voted or had a right to vote at the referendum, if the petition is to

challenge the declared referendum results.
The referendum petition will be presented on any of the following grounds:

a) On the result of the voting in all the constituencies or in any one constituency that
there were corrupt practices in relation to the voting or there was an error or

misconduct on the part of a referendum officer; and

b) In respect of the declared result of the referendum that there was an error in the

counting or tallying of the votes cast.

The petition will be considered if it is filed within twenty one days of the publication of
the referendum results in the Gazette and shall be heard and determined within SiX
months from the date of presentation of a petition by a bench of three judges appointed
by the Chief Justice.

The petitioner is required to serve all the respondents to the petition either personally or

by advertisement in a newspaper with national circulation within seven days of filing.

16 | Constitutional Implementation Oversight Committee Report'on Consideration of the

Referendum Bill, 2020.

=iy



47.

48.

49.

50.

-

52.

Where there are more than one referendum petitions filed, the Registrar of the High Court
is required to make a list of all the referendum petitions filed in the order in which they
were filed and unless the High Court orders otherwise, they will be tried in the order in

which they appear on the Registrars list

A petitioner is required to deposit one million shillings as security for costs of a petition

within ten days of presenting the petition, failure to which the petition shall be struck out.

The High Court may order any person who appears to the court to be concerned or
affected by the referendum petition to attend as a witness and be examined and may on its
own motion or upon application by a petitioner during the hearing, order for a scrutiny of

the votes.

The Bill further proposes that at the conclusion of the hearing of the referendum petition
challenging the conduct or result of a referendum, the High Court may dismiss the
petition, declare the referendum to be void following which the Commission shall

conduct a fresh referendum within ninety days or uphold the petition in whole or in part.

After the verdict of the High Court, the Registrar of the High Court is required to submit
to the IEBC a certificate under the Registrar’s hand communicating the verdict of the
court and the Commission shall thereafter declare and publish the result of the

referendum in the Gazette, which declaration shall be final.

3.7. PART VII - MISCELLANEOUS

This part provides for offences committed by a referendum officer or any other person
having a duty to perform a certain act and fails to so perform and prescribes the penalty
for the offence to be imprisonment for a term not exceeding six months or a fine not

exceeding two hundred thousand or to both.

7 'ﬁ Constitutional Implementation Oversight Committee Report on Consideration of the
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3.8.  PART VIII - PROVISIONS ON DELEGATED POWERS

53. This part gives the Independent Electoral and Boundaries Commission (IEBC) powers to

make regulations touching on the following:
a) Governing verification of registered voters and signatures;
b) Governing the composition and registration of referendum committees:: and

¢) Generally for carrying out the provisions of this Act.

3.9.  PART IX - CONSEQUENTIAL AMENDMENTS

54. This part contains certain provisions of the Elections Act, 2011 that addressed conduct of
a national referendum but which were not comprehensive and have been incorporated in
the Referendum Bill, 2020 and therefore are being proposed for deletion to avoid

replication.

18 | Constitutional Implementation Oversigh} Cér;rmf;ff;:;eqRepoﬂ on E‘oﬁs'i;!;'atfon ofr;’;‘éww
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4.0.

33.

CHAPTER 4
PUBLIC PARTICIPATION IN CONSIDERATION OF THE BILL
4.1. Legal framework

Article 118 (1) (b) of the Constitution of Kenya provides as follows-

“Parliament shall facilitate public participation and involvement in the legislative and other

business of Parliament and its Committees .

56.

37.

58.

Standing Order 127(3) as read together with Standing Order 127 (6)(a) requires the Select
Committee to which a Bill is committed to facilitate public participation and in so doing
to take into account the views and recommendations of the public when the Committee

makes its report to the House.

In line with the Constitution and Standing Orders, the Constitutional Implementation
Oversight Committee, in the local daily newspapers of 7" April, 2020, invited the public
to make written submissions on the Bill. The Committee also invited certain specific
institutional stakeholders it considered important in implementation of the Bill to send
written submissions and appear and make oral clarifications on the Bill. The Committee
did not undertake public hearings on the Bill because of the restrictions on public
gatherings that were imposed by the Government in trying to manage COVID-19
pandemic.

Following the appeals, the Committee received written responses from various
stakeholders and while observing social distancing guidelines issued by the Speaker of
the National Assembly, also held physical meetings with representatives of the following

organizations that had submitted written memoranda:

e T

E Constitutional ?nip?emenfa?ion Ovérsfghr Committee Report on Consideration of the
| Referendum Bill, 2020.



a) The Kenya Law Reform Commission;

b) The Independent Electoral and Boundaries Commission (IEBC);
c¢) The Office of the Registrar of Political Parties;

d) The National Gender and Equality Commission:

¢) The Commission on Administrative Justice;

f) The Kenya National Commission on Human Rights (KNCHR).

59. In addition to the above organisations, the Committee also received written submissions
on the Bill from the following organisations:
a) The Political Parties Liaison Committee:
b) The Law Society of Kenya;
¢) The National Treasury;
d) The Centre for Multiparty democracy; and
e) The Katiba Institute.

60. By the time of compiling this report, the Committee had however not received
submissions from the Office of the Attorney General and Department of Justice and the

Judiciary despite having sent invitations and reminders to the two institutions.

4.2.  Analysis of Stakeholder Submissions by the Committee
61. The stakeholders who submitted memoranda on the Bill had divergent views on the Bill

with various recommendations for amendments.

62. The table below presents in summary form the submissions received from the

stakeholders above and an analysis of the submissions by the Committee:

20 | Constitutional Implementation Oversight Committee Report on Consideration of the
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ANALYSIS OF STAKEHOLDER SUBMISSIONS ON THE REFERENDUM BILL,

2020
Cla | Stakeholder Proposed Amendment Justification Analysis
nse
2 Office of the Delete the definition of|e The term used There is need to
Registrar of “elector” and instead define defined in the Elections amend the Bill so
Political Parties “voter” Act is “voter” as to conform to

Delete definition of “elector’s
card”

the terms used in
the Elections Act.

Independent
Electoral and
Boundaries
Commission

Delete the definition of
“elector” and instead define
“voter”

Delete definition of “elector’s
card”

Delete the words “polling area”

and replace with “electoral
area”
Delete  “polling time” and

replace with “voting period”

e Makes reference
wrong definitions
e The term

deleted from
Elections Act

e Assign
contained in
Elections Act

“elector’s
card” has since been

definitions

There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

Centre for
Multi-party
Democracy

Delete  the definition of
“elector” and instead define
“voter”

To avoid confusion

There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

Katiba Institute

Delete  the definition of
“elector” and instead define
“voter”

e For clarity purposes
¢ To avoid confusion

There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

Definition of “polling station™-
delete the word “electors”

To avoid confusion

There is need to
amend the Bill so

21 | Constitutional Implementation Oversight Committee Report on Consideration of the
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as to conform to
the terms used in
the Elections Act.

Kenya Law | ¢ Expand the objects of the Bill to
include the conduct of all forms

Reform
Commission

of referenda

e Provide for the procedure of
conduct of county referenda

These provisions are not
included in the Bill

There may be need to
include the provisions
in the Bill

However, section 90
of  the County
Governments Act
provides—

“(1) A county

government may

conduct  a local

referendum on among

other local

Issues—
(a)-county-laws
and petitions;
or

(b)  planning
and investment

decisions

affecting  the
county for
which a

petition  has
been  raised
and duly
signed by at
least  twenty
five percent of
the registered
voters  where
the referendum

Constitutional Implementation Oversight Committee Report on Consideration of the
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Is to take

place.
(2) The Elections Act
(No. 24 of 2011) shall
apply, with necessary
modifications, with
regard to a
referendum referred to
under subsection (1).”

Independent
Electoral and
Boundaries
Commission

Reword paragraphs (a) and (b)

They have the same
meaning

There may be need to
delete one of the
paragraphs since they
both provide for the
procedure and conduct
of a referendum to
amend the
Constitution.

Katiba Institute

3(a) and (b) have the same
meaning

No difference between
the 2 paragraphs

There may be need to
delete one of the
paragraphs since they
both provide for the
procedure and conduct
of a referendum to
amend the
Constitution.

3(c)- implies that only the
process of conducting a
referendum may be challenged
The conduct, result and validity
of a referendum may be
challenged by petition

To ensure that parties

Paragraph (c) may be
amended to provide
for “the procedure to
challenge the conduct
of a referendum or any
matter that constitutes
a referendum offence”

Clause 3 does not mention other
referendums

have accurate
information regarding
the law  governing
referendum

Include other
referendums

The Committee may
consider the inclusion
of a provision relating

Referendum Bill, 2020.
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to the conduct of a
referendum on any
matter other than the
amendment of the
Constitution.

“Whenever it 1S
necessary to hold a
national  referendum
on any issue other than
to amend the
Constitution, the
President may, by
notice in the Gazette,
direct the Commission
to conduct a
referendum within
such period as may be

specified in  the

Gazette.”

| & 2—

Par | Kenya Law | ¢ The Part does not contain Articles 255-257 of the | The Referendum Bill,
tII | Reform provisions on procedures to Constitution  provides | 2020 seeks to provide
Commission amend the Constitution by for two ways of|a legal framework for
parliamentary initiative. amending the | the conduct of
Constitution, that is | referenda, specifically

parliamentary initiative
and popular initiative.

in regards to matters

contemplated in
Article 255(1) of the
Constitution.

In case of an

amendment of the
Constitution which
does not require the
conduct of a
referendum,  Article
256 expressly provides

Constitutional Implementation Oversight Committee Report on Consideration of the
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for the procedure to be
followed.

Katiba Institute | ¢ Does not

participation

Meaningful public
participation should
meet the threshold for
general satisfaction and
confidence in  the
process.

Article 88(4) of the
Constitution mandates
the [EBC to conduct
voter education in

conducting the
election or referendum
process.

The IEBC is therefore
mandated to conduct
voter education before
the conduct of a
referendum.

Further, clause 7(4) of
the Bill provides that
the Commission shall
conduct voter and
civic education on the
question to be
determined during a
referendum.

The amendment is
therefore not
necessary.

Commission

Law | ¢ 4(3)- There should be clear
provisions on the steps to be
followed in formulating the

draft Bill.

Including provisions
on the formulation of a
Bill would amount to
over-legislation.
Further, Articles 10
and 118 of the
Constitution
adequately provide for
the principle of public
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participation.

Commission on

Change sequence of sub-

Development of

e The current sub-

Administrative clauses, sub-clause (1) to come Regulations should not clause (1) may be
Justice after sub-clause (5). come at the beginning moved at the end
of the provision. of the clause.
Include express timeline for the To guard against any | ¢ Inclusion of
development of the vacuum and ensure express timelines
Regulations. operationalization  of for the
the Act. development of the
Regulations ~ will
ensure the
operationalization
of the Act.
Office of the 4(1)- Delete The power to make | ¢ There may be need
Registrar of Regulations is provided to move this

Political Parties

in Clause 45 of the Bill

provision to
Clause 45 of the
Bill, under the
matters in respect
of  which the
Commission  has

power to make
regulations.
4(2)- Redraft the clause to start For structural drafting | e The proposed

with “The Commission may
redraft a Bill to amend the
Constitution through Article
257 by popular initiative...”

amendment is not
necessary since the
clause as drafted
meets the drafting
style requirements

4(4)- Delete the reference to
verifying signatures

The IEBC has no way
of ascertaining
signatures

e Article 257(4) of
the  Constitution
places an
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obligation on the
IEBC to verify that
a popular initiative
is supported by at
least one million
registered  voters.
The verification is
not tied to the
verification of
signatures but to
the verification of
registered voters.

Therefore  there
may be need to
amend the
provision to
provide that the
[EBC shall verify
that the initiative is
supported by one
million registered
voters.

Political Parties
Liaison
Committee

4(1)- insert the words “in
consultation  with  political
parties” after the end of the
sentence.

ie. “The Commission shall
make regulations to govern the
verification of registered voters
and signatures in consultation
with political parties”

Political parties are key

players in any
democratic process eg
referendums and

should be involved in
the formulation of
regulations.

Section 5(1) of the
Statutory
Instruments  Act,
No. 23 of 2013
provides for the
need for
consultation before
the making of any
subsidiary
legislation.

This section
provides—
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“(1) Before a
regulation-making
authority makes a
Statutory
instrument, and in
particular  where
the proposed
statutory
instrument is likely
to—

have a direct, or a
substantial
indirect effect on
business; or
restrict
compelilion;

the regulation-
making  authority
shall make
appropriate
consultations with
persons who are
likely  to be
affected by the
proposed
instrument.”

The proposed

amendment is
therefore not
necessary.

* 4(3)- Delete the word|e The political class|e The section may
“Parliament” and substitute should not have a direct be amended for
therefor the word “Kenya Law role in drafting clarity, so as to
Reform Commission™ referendum Bills. provide that the

KLRC should be the Commission may
entity mandated to draft consult with the
all legislative Bills. offices of the
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Clerks of
Parliament.

Independent
Electoral
Boundaries
Commission

and

Delete 4(2)

The constitutional
requirement is for the
Commission to only
verify signatures
Altering the Bill would
be  tantamount to
introducing a Bill that
the supporters have had
no interaction with.

Clause 4(2) provides
that the Commission
may redraft the Bill
for  purposes of
ensuring that it
complies with  the
format and style of
Parliament, without
altering the
substance of the Bill.

amendment is
not

The
therefore
necessary.

Centre for
Multi-party

Democracy

Delete 4(2) and (3)

Gives IEBC the role of
redrafting the draft Bill,
thus exposing the Bill
to interference

Article 257 of the
Constitution does not
delegate this mandate

Clause 4(2) provides
that the Commission
may redraft the Bill

for  purposes  of
ensuring  that it
complies with  the

format and style of

to the IEBC. Parliament, without
altering the
substance of the Bill.
The amendment is
therefore not
necessary.

Katiba Institute | ¢ 4(1)- The Bill should outline the To  provide more | The Commission in
precedents that the Commission qualifications for a | making regulations
would rely on in coming up person who can sign | must conduct public
with the regulations and the accompanying | participation and

e The person who signs must not information engage all relevant
stakeholders.

be a registered voter
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The Bill cannot

therefore dictate the
contents of the
regulations in the

parent legislation.

The amendment is
therefore not
necessary.

4(2)- the drafting of the Bill
should be for the Kenya Law
Reform Commission in
consultation with the promoters
of the Bill

Remove reference to
Standing Orders

the

Standing Orders do not
deal with the form of
Bills

Section 6 of the Kenya
Law Reform
Commission Act, No.
19 of 2013 provides
that the functions of
the Kenya Law
Reform  Commission
includes preparing any
legislation required to
implement the
Constitution, and to
provide —advice —and
technical  assistance
and information to the
national and county
governments with
regard to the reform or
amendment of law.

The Committee may
therefore consider the
amendment to
mandate the [EBC to
submit the draft Bill to
both Parliament and
the KLRC for
purposes  of  the
technical and advisory
assistance.
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Kenya Law | e
Reform
Commission

5(1)- the notification should be
done at the national level

This is a national
exercise which
involves all the
counties

This amendment is not
necessary. The
notification by the
county assembly is to
be done by each
county assembly,
since each county
assembly may receive
the Bill from the
Commission at
different times and
may have different
dates and guidelines
for its consideration.

Commission on | e

Sub-clauses (3) and (4) should

Proper sequence

This rearrangement is

Administrative come after sub-clause (8). To address any | necessary for correct
Justice mischief on the part of | sequential flow.
e 5(11)- the communication by any county assembly
the Speaker of the county that fails to consider | The amendment to
assembly  should  contain the Bill. include reasons for the
reasons for the failure to failure by a county
consider the Bill. assembly to consider a
Bill will  ensure
accountability on the
part of county
assemblies.
National e Amend the clause to include To ensure effective and | Article 196(1)(b) of
Gender and provisions on public efficient public | the Constitution
Equality participation participation provides that a county
Commission assembly shall
facilitate public
participation and
involvement in the

legislative and other
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business of the
assembly and its
committees.

Further, clause 5(2) of
the Bill provides for
the submission by the
public of views on a

Bill to amend the
Constitution. The
amendment is
therefore not
necessary.
Kenya National 5(7)- Include a definite | ¢ To ensure that the word | ¢ This clause
Commission on percentage as the threshold for “majority” is  not borrows from
Human Rights voting selective Article 122(1) of

5(8)- Amend to allow county
assemblies to make
amendments to a draft Bill to
amend the Constitution

the  Constitution
which  provides
that any question
proposed for
decision in
Parliament shall be
determined by a
majority of the

members in that
House, present and
voting.

The amendment is
therefore not
necessary.

e A Bill to amend
the  Constitution
cannot be subject
to amendment,
therefore it is not
practical to allow
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county assemblies
to make
amendments to the
Bill.

Office of
Registrar

the | ¢ 5(1)- Consider assigning the

of role of publication to a different

Political Parties entity eg [EBC

It is not necessary for
all 47 counties to
publish the Bill in two
local dailies

Article 196 of the
Constitution
mandates the
county assemblies
to facilitate public
participation in all
their matters.

It is common
legislative practice
for a legislative
body to notify the
public of any
matter under its
consideration.
Further, clause
5(2) provides
additional matters
to be contained in
the notification,
and this may differ
from county to
county. The
proposal to have
the IEBC make a
publication on
behalf of all the
county assemblies
is therefore not
necessary.

e 5(7)- Clarify the threshold for
voting
e 5(9)- delete the word “simple™

The simple majority
threshold is not
constitutional

This clause
borrows from
Article 122(1) of
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the  Constitution
which  provides
that any question
proposed for
decision in
Parliament shall be
determined by a
majority of the
members in that
House, present and

voting.

e The amendment is
therefore not
necessary.

® 5(9)- Indicate who the Speaker
of the county assembly writes
to, ie the Speakers of
Parliament

incomplete

e There is need
to indicate that
the Speaker of
the county
assembly shall
communicate
to the Speakers
of Parliament,
for clarity
purposes.

Independent

Boundaries
Commission

e Delete 5(2)(b)

and

Consideration

assemblies
purposes of voting
It i1s not intended that

Article 196(1)(b) of
the Constitution
provides that a county
assembly shall
facilitate public
participation and
involvement in the
legislative and other
business of  the
assembly and its
committees.

The amendment is

Referendum Bill, 2020.
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therefore not
necessary since public
participation 1s  a
constitutional
requirement.

Add a new provision—

“For purposes of a referendum
to amend the Constitution by
popular initiative pursuant to
Article 257 of the Constitution
the promoters of the popular
initiative shall collect not less
than one million signatures of
registered voters of whom—

(a) not more than one third
shall be from one
county; and

(b) voters in each of at least
half of the counties shall
be represented.”

To affirm that a
majority of citizens
were engaged before an
initiative can be
considered

To demonstrate
absolute majority in
support of the initiative

The Committee may

consider the
amendment which
seeks to  promote

participation of the
people from a majority
of the counties.

5(3)- 5(12)
Consider cross-reference to the
County Governments Act

General procedures for
debate and voting in
the county assemblies
is exhaustively covered

The procedure
contained in clause 5
is specific only to the
consideration of a Bill

under the County | t0 amend the
Governments Act. Constitution.
A cross-reference to
the County
Governments Act is
therefore not
necessary.
e 5(10)- Replace the word The county assemblies | Sub-clauses (3), (9)

“introduced” with “submitted”

merely submit the Bill
and cannot be said to
introduce the Bill

and (11) provide for
the obligation of the
county assemblies to
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communicate the
passage or failure of
the Bill by the
particular county
assembly.

Sub-clause (10) places
an  obligation on
Parliament to
introduce  the Bill
within 14 days of its
approval by the county
assemblies.

The amendment is

which Parliament is required to
consider the Bill

timelines and poses a
risk of —indefinite
deliberations

therefore not
necessary.
* 5(12)- provide timelines upon The law is silent on | Sub-clause (10)

provides that the Bill
shall-be-introduced in
Parliament within 14
days.

The Bill does not
however provide an

express timeline
within which
Parliament shall

consider the Bill.

[t may therefore be
necessary to amend
the Bill to provide for
a timeline for the
consideration of the
Bill by Parliament.

Centre

for | ¢ 5(12)- Add the words “and

e The Constitution

It may be necessary to

Referendum Bill, 2020.
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Multi-party
Democracy

approve it within three months
after the introduction’ at the
end of the sentence

allocates three
months for the
Senate to consider
the Bill, the same
timeframe can be

adopted for
Parliament for
consistency.

e To ensure that

Parliament delivers
results on time.

amend the Bill to
provide for an express
timeline for  the
consideration of the
Bill by Parliament.

Katiba Institute

5(1)- include the use of local
radio stations and public notices
at the offices of the County

To ensure the notice of

the Bill reaches
communities within
each county

e The  Committee
may consider the
amendment which
serves to ensure
that the
notification of the
Bill reaches those
who may not have
access to  the
Gazette or the
newspapers

Commissioner, Chiefs and
Assistant Chiefs
5(7)- Replace “voting

threshold” with “quorum”

To change the language

e The amendment is
not necessary since
quorum and voting
are two different
aspects in the
legislative process

Commission on
Administrative

Justice

6(3)- Split into two to provide-
(i) The Commission may
assign such symbol,

To avert any confusion
that may arise with the
symbol, logo, name and

e There may be need
to allow for other
forms of

logo, name and colour colour wused by a determination  of
for each answer to a political party or a answers to the
question to be legally registered referendum

e

7 [ Constitutional Implemema!ion Oversight Committee Report on Consideration of the
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determined during a
referendum as it may
consider necessary.

(if) The Commission may

consider any objections
that may arise after
publication  of  the
notice.

organization or
association.

Public participation
must be undertaken to
allow any objections to
the assigned symbol,
logo, name or colour.

question.

There is also need
to ensure that any
symbol, logo,
name or colour
which the IEBC
assigns to the
referendum
question is not
similar to any
existing and
common  symbol
or colour, so as to
avoid confusion.

6(4)- Refer to symbol, logo,
name and colour as proposed in

To avert confusion

This is a
consequential
amendment for
proper flow if the
amendment
proposed in 6(3) is
adopted.

Office of the
Registrar of
Political Parties

6(4)- Consider the effect of a

of an independent

candidate

Independent candidate
elections only exist
during an election
period. Reference to
independent candidate
symbols can only be
made if elections and
referenda are held at
the same time.

[t might not be
practical to
regulate
independent
candidate symbols
when there is no
election.

The amendment
may therefore be
considered so as to
avoid  provisions
that may lead to
implementation
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challenges

Independent
Electoral
Boundaries
Commission

and

6(2)- Delete “seven” and

replace with “twenty-one™

Timeline of 7 days is
too short as the
Commission is required
to refer the question or
option to the relevant
Houses for approval.

e The  Committee
may consider the
amendment having

regard to  the
practicality ~ and
reasonableness of
the timeline.

Katiba Institute

6(2)- there is need to clarify
whether the referendum is a set
of questions or limited to one
question

Limits the issues to be
addressed in a
referendum to a single
question

e There is need to
amend sub-clause
(2) to provide that
the Commission
shall publish a
question or
questions to
determined during
a referendum.

6(3)- the symbol should be
easily identifiable and
understood across the populace

To help avoid
confusion during the
voting process

e Clause 7(4) of the
Bill envisages
voter and civic
education on the
part of the
Commission
which will educate
the public on the
referendum
process.

e The amendment is

therefore not
necessary
| o p— o
Kenya Law 7(5)- It is not clear whether the | This may pose | ® Clause 7(5)
Reform “yes” and “no” answer Wwill challenges where the already  provides
Commission always work for purposes of amendment Bill that every question
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amending the Constitution

contains more than one
matter and each matter
needs to be voted
separately

to be determined
during a
referendum  shall
require the voter to
select an answer
that is either “yes”
or “no”.

This therefore
means that there |
may be more than
one question in
one referendum.

Commission on
Administrative
Justice

7(2)(f)- Replace “cease” with
“close™

7(3)- Require IEBC to publish
the voter register on their
website

7(4)- Include provision that
IEBC may partner with other
stakeholders in conducting civic
education.

7(5)- Move to clause 6nd

To ensure statutory
harmony  with  the
Elections Act.

To ensure transparency

To guarantee sufficient
civic education

For proper
and coherence

sequence

The amendment is
not necessary as it
restates the same
thing.

This  requirement
is already provided
in—clause — 7(1)-
electronic media

This amendment is
not necessary.
Article 88(4)(g) of
the  Constitution
provides that voter
education is the
mandate of the
[EBC. It should
therefore be left to
the IEBC to
determine whether
to involve other
stakeholders in
voter education. i

T R
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insert after sub-clause (4)

The amendment
may be necessary
for proper
sequential  flow,
since clause 6
deals with matters

relating to  the
content of the
referendum.

National
Gender
Equality
Commission

and

Introduce a new sub-clause
providing for the limit of
questions that may be included
in the referendum

To ensure that a
referendum ballot is not
crowded

There may be need
to include a limit
on the number of
questions that may
be in one
referendum so as
to ensure that the
electorate is not
overwhelmed or
confused at the
time of voting.

Kenya National
Commission on

Human Rights

7(2)(d)- the provision on voting
time is unnecessary

7(4)- amend to include
provision for IEBC to
collaborate with other credible
state and non-state institutions

It is repetitive and
therefore unnecessary

To lift part of the load
from IEBC and benefit
from the synergy

Clause 7(2) of the
Bill contains
matters that will be
contained in the
notice  published
by the IEBC in
respect of holding
a referendum. It is
therefore
necessary to retain
the clause as it is.

Atticle 88(4)(g) of
the  Constitution

Referendum Bill, 2020.
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in providing civic education

provides that voter
education 1s the
mandate of the
[EBC. It should
therefore be left to
the [EBC to
determine whether
to involve other
stakeholders in
voter education.

Office of the
Registrar of
Political Parties

7(4)- Remove civic education
as a role of the IEBC

The mandate of IEBC
under Article 88 of the
Constitution
education and not civic

Article 88(4)(g) of
the  Constitution
provides that voter
education is the
mandate of the
[EBC.

The provision may
therefore be
amended to delete
civic education as
the role of the
[EBC.

Independent
Electoral and
Boundaries
Commission

7(2)- Add a new paragraph—
“(g) the nature of the
referendum”

Requirements provided
are not exhaustive

The Committee
may consider the
amendment which
serves to provide
additional
information to the
public  regarding
the details of the
referendum.

7(5)- Reword to read—
“A referendum question shall
be so worded that each voter

Framing of referendum

restricted to a “yes” or

may express an opinion on the !

The  Committee
may consider the
proposed

amendment in

C=r e
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question or option by making a
mark after the word “yes” or
“no” on the ballot paper.

e Insert new sub-clause—

“(6) Where there are two or
more Bills, a referendum option
shall be so worded that each
voter may express an opinion
on the option by making a mark
after the option ballot paper.”

there is possibility of
the need for different
wording based on the
nature of the
referendum.

light of the fact

that some
referendum

questions  might
require other

answers other than
“yesﬂ') OI‘ Iino‘n.

Katiba Institute

7(1)- include other forms of
publication

To enable citizens to
fully participate in the
referendum process

The  Committee
may consider an

amendment to
provide for
notification

through other
forms to ensure
accessibility to all
persons and
communities.

7(4)- provide that voter and
civic education should be
evenly and equally distributed
across counties, constituencies,
wards and within the
marginalized communities.

To ensure compliance
with the Constitution in
terms of adequate
public participation

The IEBC as a

constitutional

commission is
bound by the
provisions of

Article 10 of the
Constitution which
provides for the
national values and

principles of
governance.

These values
include among
others,

participation of the
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people,
inclusiveness,
equality and
protection of the
marginalized.

It is therefore not
necessary to restate it.

Ne | Commission on Introduce a new clause after Registration  of a|e This amendment is
w Administrative clause 7- referendum committee not necessary since
sect | Justice “There shall be a referendum is crucial not only the proposed new
ion committee registered by the during the preliminary clause provides for
Commission with a name, stages but also during matters  already
address, telephone number, the actual conduct of provided in clause
three officials and chief agents the referendum. 15(2).
at the national and county level.
Par | Office of the 8, 15- Provide timelines for - e There may be need
t IV | Registrar of appointment of the referendum to provide for the
Political Parties officials and registration timelines
committees
8 National Amend to include provision that To ensure
Gender and the appointment of returning representation and | * The amendment
Equality officers, deputy  returning participation of special may be necessary
Commission officers, presiding officers, interest groups in the to give effect to
deputy presiding officers and affairs of the referenda. the provisions of
other  referendum  officers Articles 27(6) and

should meet the two thirds
gender rule and fair
representation of special interest
groups.

(8) of the
Constitution which
mandate the State
to take legislative
and  affirmative
action programmes
to redress past
discrimination, and
to comply with the
two thirds gender
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principle.

Kenya National
Commission on
Human Rights

e 3(1)- delete the word “may” and
replace with “shall”

The  amendment
may be necessary
so as to ensure
certainty in the
appointment of
deputy presiding
officers

Office of the
Registrar of
Political Parties

e 8(2)- Restructure the substance
of the clause

e 8(4)- The clause is incomplete

To ensure that the
deputy presiding
officers are  hired
uniformly

Returning and
Presiding Officer
positions are temporary
positions  designated

during elections

A deletion of sub-
clause (2) may be
necessary to
ensure clarity.

Further, it may be
necessary to
amend sub-clause
(1) to provide that
the  Commission

shall appoint
returning officers,
deputy returning

officers, presiding
officers and all
other referendum
officers as may be
necessary for the
conduct of the
referendum

e There is need
to delete the
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word “under”
appearing  at
the end of sub-
clause (4).

Independent e (lauses 8-13 e Administrative
Electoral and Reword to provide a provision processes that govern There may be need
Boundaries that makes reference to the the conduct of an to insert a clause
Commission application of the Elections Act election apply to a providing that the
to mitigate against wrong referendum  “mutatis provisions of the
reference to processes mutandis” Elections Act
providing for the
appointment of
election  officers
shall, with the
necessary
modifications,
apply to the
appointment of
referendum
officers.
[ ] -
Katiba Institute | ¢ 9(1)- Provide specific duties | ® For clarity purposes

and powers of the additional

referendum officers

The clause seeks
to give the
Commission  the
power to employ
such other officers
as may be
necessary to carry
out the referendum
process, as the
need may arise.
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The amendment is
therefore not
necessary.

Kenya National
Commission on
Human Rights

Include prisons as designated
voting regions

To ensure that
prisoners do not lose
their right to vote

e C(Clause 23 makes

provision for
voting under
special

circumstances, and
prisoners are

included in this list
as persons in
lawful custody.

The amendment is

therefore not
necessary.
Political Parties | ¢ 11(2)- Delete the words “and | ¢ With the incorporation .
Liaison elector’s card” of technology in the | Section 10 of the
Committee electoral system, there Elections Act, No. 24

is no longer need to
produce an elector’s
card.

of 2011 provides for
the eligibility to vote.
Subsection (1)
provides—

“(1) A person
whose  name
and biometric
data are
entered in a
register of
volers in da
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particular
polling station,
and who
produces  an
identification
document shall
be eligible to

vole in that
polling
station.”
The amendment is
therefore  necessary

since an elector’s card
is not a requirement
for eligibility to vote.

Office

Political Parties

of the
Registrar of

11(2)- Delete the words “valid”

and “elector’s card”

Delete the reference

to

Registration of Persons Act

the

The role of the passport
is to identify the voter
and an expired passport

is still  good for
purposes of
identification.

Reference  to  the
Registration of Persons
Act adds no value

e The Elections Act
makes reference to
a Kenyan passport
without stating that
the passport must
be valid.

The  Committee
may therefore
consider whether
to delete the word

“valid”.

e Section 9(1) of

the
Registration of
Persons  Act,
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biometrics for

e Provide that the document and
identification
when applying for a ballot
paper shall be the same as those
used at the registration of voters

For ease of confirming

the voter’s
identification.

Additionally, the
Kenyan electoral

system has adopted
technology  including
the capturing of
biometrics

Cap. 107
mandates a
registration
officer to issue
an identity card
to any person
registered
under the Act.
The reference
to the
Registration of
Persons  Act

therefore

serves the
purpose of
providing
clarity in

regard to the
identity  card
referred to in
the Bill.

The

amendment is
not necessary.
Clause 10 of
the Bill
provides that
the register of
voters prepared

under the
Elections Act
shall be the
register of

ggggg
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voters for the
purposes of the
referendum.

Centre for
Multi-party
Democracy

11(2)- Delete the words “and
the elector’s card issued by the
Commission™

e The IEBC no
longer uses voter’s
cards

The amendment is
necessary since
voter’s cards are
no longer provided
for in the Elections
Act

12

Kenya National
Commission on
Human Rights

12(a)- remove the possibility of
having a constituency as a
single polling station

This may deny some
voters the right to
participate  in  the
referendum due to
geographical distances

Section 38A of the
Elections Act
provides for the
number of voters
in each polling
station. This
section provides—

“For the
purposes  of
providing
efficient  and
effective
conduct of
elections, the
number of
voters per
polling station
shall not
exceed seven
hundred.”
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Clause 12(1)(a) should
therefore be amended
to remove the
possibility of having a
constituency as a
single polling station.

Office of the
Registrar of
Political Parties

12(b)- Consider redrafting to “a
number or a letter or a
combination of numbers and
letters”

Typographical error

e The amendment
may be necessary
for purposes of
correcting a
grammatical error

Kenya National
Commission on
Human Rights

13(1)- Add provision that will
ensure rights of children are
safeguarded where schools are
used as polling stations

Section is not
conclusive to govern
children’s rights where
schools are used as
polling stations

e Article 53 of the
Constitution
provides for the
rights of the child,
which are of
paramount
importance in any
matter concerning
the child.

It is therefore clear

that children’s
rights are
safeguarded by the
Constitution, and
there is no need to
restate it in the
Bill.

Referendum Bill, 2020.
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15

Commission on
Administrative
Justice

15(2)- Application for
registration should be signed by
the chairperson and secretary of
the referendum committee
o 15(2)(ii)- Should
include the full
name, address and
telephone number of
the chairperson,
deputy chairperson
and secretary.

o 15(2)(v)- Provide for
the appointment of
two chief agents at
the national and
county level

15(3)- Provide for the issuance
of a certificate of registration
signed by the chairperson of the
IEBC.

e 15(3)(b)- Rejection of
registration should be
notified to all signatories
of the application.

e To guard against
monopoly and
infighting within the
committee

e To guard  against
infighting within the
committee.

e To guard against
confusion.

This amendment is
not necessary.
Sub-clause (2)
already provides
that an application
shall be signed by
the leader of the
referendum

committee. [t is
therefore not
necessary to
compel the leader
of the committee
to be known as a
chairperson.

The requirement of
a certificate of
registration may be
necessary to serve
as  proof  of
registration of the
referendum

committee.

However it would

e e e o
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15(5)- Include the symbol, logo,
name and colour of political
party or independent candidate

suffice if the IEBC
sent a notice of
rejection of the
registration to the
leader of the

referendum
committee as listed
during the
application.

This is a
consequential
amendment for
proper flow if the
amendment
proposed in 6(3) is
adopted.

National
Gender
Equality
Commission

and

Include a new sub-clause-

“The Commission shall not
register a referendum
committee unless its
composition complies with the
two thirds gender principle and
the fair inclusion of special
interest groups.”

To ensure participation
of special interest
groups in the formation
and activities of the
referendum committee.

The amendment
may not be
practical.  Clause
15(1) provides that
a referendum
committee shall be
composed of
persons intending
to campaign for or
against a
referendum
question.

[t may therefore
not be practical to
ensure that the
persons from the
special interest
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groups are among
the group that
intend to campaign
for or against a
referendum
question.

Office of the
Registrar of
Political Parties

15(1)-

Redraft too start with “The
Commission shall consider
applications of referendum

committees™

Replace “one committee each in
every constituency” with “one
referendum committee in each
constituency”

Replace the word “form™ with
“register”

Drafting issue

The clause should
be amended to

delete the word
“each” for
grammatical
purposes.

However the rest
of the proposed
amendments  are
not necessary as

sub-clause 1)
meets the House
drafting style
requirements.
¢ 15(4)- delete (c) e The reasons for refusal
to register in The  Committee
paragraphs (a) and (b) may consider

are sufficient, and the
discretion in (c) may be

deleting paragraph
(c) as it may be

subject to abuse. subject to
subjective and
ambiguous
interpretation.

15(6)- Qualify the party to
“fully registered political party”

To avoid confusion or
false association with
fully registered

Sections 6 and 7 of
the Political
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political parties

Parties Act, No. 11
of 2011 provide
for provisional
registration  and
full registration of
political parties.

Committee
may therefore
consider this
amendment to
provide clarity.

The

15- Consider splitting the clause

The clause is bulky

into  2-  registration  of The amendment is
referendum committees and not necessary since
requirements for referendum the clause contains
committees. provisions relating
to the coming into
existence of
referendum
committees.
Independent e Add new sub-clause— e To affirm declaration to
Electoral and “An application to register a associate and to satisfy The proposed
Boundaries referendum committee shall be the  principle  of amendment is
Commission accompanied by information ownership. ambiguous as it
showing that the applicant does not clearly set

adequately represents persons
campaigning for or against the
referendum question or option.”

out the information
required.

The  Committee
may instead
consider having a
sworn  statement
on oath by the
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persons intending
to  register a
referendum
committee.

Katiba Institute

15(1) & 16(1)- provide for the
registration timelines

Certain individuals/ groups may
not have the capacity to
establish referendum
committees in every
constituency and thus may be
left out

It is a violation of the
right to freedom of
expression to provide
that anyone who wants
to campaign must form
a referendum
committee

The Committee
may consider the
practicality and the
need or otherwise
of the referendum
committees

17

Commission on
Administrative
Justice

17(1)- Require appointment of
two chief agents at the national
and county level

To ensure statutory
harmony  with  the
Elections Act

This amendment is
not necessary. The
Elections Act
provides for the
appointment of
agents for each
polling station, and
not at the national
and county level.

18

Office of the
Registrar of
Political Parties

18(1)- Delete “polling area™ and
substitute with “polling station”

Agents serve as a check
to the poll officials and
protect their position’s
interests.

The amendment is
necessary to bring
the clause into

conformity  with
section 30 of the
Elections Act
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which  provides
that a political
party may appoint
one agent for its
candidates at each
polling station.

Katiba Institute

18 & 19- include a clause that
requires election agents to make
an oath of confidentiality and
secrecy

Referendum Code of
Conduct requires
secrecy and
confidentiality

Clause 18(3)
provides that every
agent shall take
such oath of office
as the Commission

may specify.

However a clause
may be inserted
similar to, or a
cross-reference

made to section
55A of the
Elections Act
which provides—

“Every elections
officer, candidate
or agent
authorized to take
part in any
proceedings

relating to the
issue or receipt of
ballot papers or to
attend at a polling
station or at the
counting of the
votes shall, before
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so attending, make
an oath of secrecy
prescribed in the
Third Schedule.”

19

Office of
Registrar

Political Parties

the | ¢ 19(c)- Replace  “elector’s
of register” with “voters register”

The term used in the
Constitution is “voter”
and not “elector”

The amendment is
necessary to bring
the Bill into
conformity  with
the  Constitution
and the Elections
Act

e 19(2)- Delete “shall”

e 19(2)- rework the numbering

The word is repeated

Sub-clause — (2) is
repeated

The amendment is
necessary to avoid
repetition

e 19(2)- Reconsider the powers of
the deputy presiding officer

Contradicts clause 8(5)

An amendment to
clause 19(2) 1is
necessary to
ensure that it does
not contradict
clause 8(5). There
may be need to
delete the words
“deputy presiding
officer”.
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19(2)- Replace the word
“place” with “polling station”

The amendment is
necessary to avoid
ambiguity and to
bring the clause
into  conformity
with the Elections
Act which
provides for the
appointment  of
agents to polling
stations.

Generally clause 19 is too long
and could be split into 2 clauses

The amendment is
not necessary since
clause 19 provides
for matters relating
to the rights and
duties of agents
during a
referendum.

Centre for [e 19(1)(c)- Replace “electors’ |e The word electors
Multi-party registers” with ‘“register of register is not defined | ® There is need to
Democracy voters” in the Bill amend the Bill to
e Causes confusion use the term
“register of voters”
as provided in the
Elections Act
L ] L]
L]
Office of the|e Provide a timeline for the |e To address unending

Registrar of campaign period, to interlink

campaigns

An amendment to
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Political Parties

with clause 7

this clause is
necessary to
ensure conformity
with clause 7.

Sub-clause (H
may therefore be
amended by
inserting the words
“subject to the
campaign  period
specified in the
notice in section
7(2)” at the end of
the sentence

21

Office of the
Registrar of
Political Parties

21(2)- Replace the
“elector” with “voter”

word

The term used in the
Constitution is “voter”

The amendment is
necessary to bring
the Bill into
conformity ~ with
the  Constitution
and the Elections
Act.

Katiba Institute

21(2)- Delete

If the voters register is
electronic it should not
be necessary to vote
only where one is
registered

Section 10 of the
Elections Act
provides that a
person shall be
eligible to vote in
the polling station
in which he or she
registers  as a
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voter.

The law on
referendum should
not therefore
contradict the
provisions of the
Elections Act.

The amendment is
therefore not
necessary.

Commission on
Administrative
Justice

22(c)- Insert the word “serial”
before “number

To ensure statutory
harmony  with  the
Elections Act

e The amendment is
not necessary. The
Elections Act does
not make reference
to serial number.
Further, the clause
is clear that every
ballot paper shall
have a number
printed on it.

Kenya National
Commission on
Human Rights

Remove the possibility of
staggering voting dates

To eradicate the
possibility of
manipulation of the
voting process and to
ensure that results are

e There is currently
no law in place in
Kenya allowing
for voting on
different dates.
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transmitted uniformly.

Clause 23 may
therefore be
amended to
provide for special
polling areas to be
designated under
special
circumstances, but
the voting should
be on the same
day.

Committee

Political Parties [ ¢ Insert a clause providing that
the Commission comes up with
regulations  to

provision.

To prevent this clause
from abuse by the
political  class, the
Commission should be

guided by regulations.

Clause 45 of the Bill
gives the IEBC the
powers to  make
regulations on any
matter required under
the Bill for the better
carrying into effect the
provisions of the Bill
once enacted.

The Committee may
however consider
introducing a new
paragraph under sub-
clause (2) which
provides  for  the
specific matters in
respect of which the
Commission may
make regulations. The
new paragraph may
provide for the voting
in a referendum under

Referendum Bill, 2020.
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special circumstances.

Katiba Institute

Replace “The Commission
may” with “The Commission
shall”

Make it an obligation
because everyone has
the right to vote

o The Committee
may consider the
amendment so as
to provide
certainty in regards
to voting under

special
circumstances.
® 2]
L]
'4 | Commission on | e 24(6)- An observer should be | e To ensure compliance
Administrative granted an opportunity to be with the right to fair | ® Article 47(1)
Justice heard before his/  her administrative action. grants every
accreditation is revoked. person the right to
administrative
action  that is
expeditious,
efficient, lawful,
reasonable and
procedurally fair.
The  amendment
e (Gross violation of may therefore be
e Gross violation of the referendum law should necessary to
referendum law should be be a ground for ensure compliance
included as one of the grounds revocation. with the
for revocation. constitutional
principle.

e Gross violation of
referendum law
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may be included as
a ground for the
revocation of the
accreditation of an
observer.

Kenya National
Commission on

e 24(7)- reduce the period of
submission of reports from 6

To shorten the period
since the reports may

The amendment

Human Rights months to 3 months be useful to establish may be necessary
an overall analysis on to ensure that the
the credibility of the referendum
vote observers’ reports

are submitted in an
expedient manner

Office of the |e Merge 24(1) and (3) into one | » Drafting issue

Registrar of
Political Parties

sub-clause

The amendment
may be necessary

since sub-clauses
(1) and (3) provide
for the
accreditation of
referendum
observers.
e 24(2)- Delete e A repetition of 24(1)
The deletion of

sub-clause (2) is
not necessary since
it provides a
prohibition against
acting as a
referendum

observer  unless
one is accredited
by the
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Commission.

The sub-clause
may however be
redrafted for
purposes of proper
grammatical flow—

"A person or an
official of an
association,

organization or
institution  shall
not act as a
referendum

observer  unless
such  person or
official is
accredited by the
Commission under
section (1)".

e 24(3)- Delete the
“manifestly non-partisan”

words

The Bill has not
developed a measure of
partisanship

The amendment is
necessary since the
words “manifestly
non-partisan”  are
subjective and may
be subjected to an
ambiguous
interpretation.

Katiba Institute | ¢ 24(1)- incorporate provisions

shall be eligible

which state what kinds of
organizations or institutions

for

Need for clarification
No Kenyan can be
neutral in the sense of
having no view

There may be need
to provide a
specific  timeline
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accreditation
24(4)- include a timeline for the

within which the
Commission shall

accreditation guidelines issue  guidelines
relating to
referendum
observers
L]
25 | Office of the 25(e)- Replace the word|e Voting may be either
Registrar of “deliver” with “submit” manual or electronic The amendment

Political Parties

may be necessary
since manual or
electronic  voting
would both require
submission of the
results

Independent
Electoral
Boundaries
Commission

and

Clauses 25- 27

Provide for an application of the
Elections Act on the provisions
relating to voting.

Replicates  provisions
for voting under the
Elections Act which
apply to a referendum
“mutatis mutandis”.

There may be need
to introduce a
clause providing
that the provisions
in the Elections
Act relating to
voting and
submission  and
relaying of results

shall, with the
necessary
modifications,
apply to a
referendum.
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‘ar

Commission

Administrative

Justice

on|e Counting of votes and
announcement of results at the

polling stations is missing

It is important to
provide for counting
and announcement of
results at the polling
station before
providing  for  the
constituency.

The requirement
for the counting of
votes may be
included in clause
45, to allow the
I[EBC to make
regulations

prescribing the
procedure to be
followed in the
counting of votes
and the
circumstances in
which votes may
be rejected by a
referendum officer
as being invalid.

This is as
contained in
section 109(1)(p)

of the Elections
Act.

An amendment
may be made to
the Bill to include
a provision similar
to that in section

39(1A) of the
Elections Act
which provides-

“(14) The

(SR
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Commission shall
appoint
constituency
refurning officers
to be responsible

Jor—

(i) tallying,
announcement
and
declaration, in
the prescribed

Jorm, of the
final  results
from each
polling station
in a
constituency

for the election
of a member of
the — National
Assembly and
members of the
county
assembly;”

26

Kenya National
Commission on
Human Rights

26(1)- specify the mode of
transmission of results as
electronic

To hasten the counting
and tallying of the
results and to avoid
manipulation

The amendment
may be necessary
so as to avoid any
ambiguities  that
may arise in regard
to transmission of
results
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Office
Registrar

Political Parties

of the | e

26(1)- Redraft “for ward” to

Typographical error

of “forward” The amendment is
necessary to
correct a
typographical error
e 26(2)- Redraft subclause (2)- e Drafting issue
“The Commission shall receive The  sub-clause
results from every constituency may be redrafted—
before declaring referendum
results” “The Commission
shall declare the
referendum results
once it receives the
constituency
referendum results
from every
constituency”
e 26(3)- Adopt the procedure for | ¢ Logical flow of
the Presidential election activities Sub-clause  (3)

may be amended
to be similar to
section 39(1H)(2)
which provides—

“The Chairperson
may declare a
candidate elected
as the President
before all the
constituencies

have  transmitted
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their results if the
Commission is
satisfied the results
that have not been
received will not
affect the result of
the election.”

Centre for | ¢ 26(1)- Redraft “for ward” to|e The word is mis-

Multi-party “forward” spelled in the Bill The amendment is

Democracy necessary to
correct a
typographical error

L] L]
27 | Office of the|e 27(1)(a)- Replace “or” with | e Transparency purposes

Registrar of “and” The amendment is

Political Parties not necessary since
the Commission is
mandated to
publicize the total
number of votes
The amendment
would cause a
grammatical
disconnection  to
the paragraph if
adopted

Independent e 27(1)- Delete “forty eight|e A referendum is equal

Electoral and hours” and replace with “seven to the magnitude of a Article 138(10) of

Boundaries days” Presidential  election the  constitution

Commission thus 7 days aligns with provides that the
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the timeline under
Article 138(10) of the
Constitution.

Commission shall
declare the result
of a presidential
election within 7
days.

The amendment is
therefore

necessary to align
the provision with
the Constitutional
requirement of the
timeline for the
declaration of
election results.

Commission on
Administrative
Justice

28(3)- The grounds for a
referendum  petition should
include issues relating to the
referendum campaigns.

The grounds for a
referendum petition are
not broad enough and
only focus on offences
by IEBC officials.

The amendment
may be necessary
so as to include all
acts or omissions
done in respect of
the referendum by
any person.

Paragraph (a) may
therefore be
amended to
provide for acts or
omissions done by

a referendum
officer or by any
other person.
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National
Gender
Equality
Commission

and

28(3)- Amend the clause to
include grounds beyond the
results of the referendum

The 2 grounds provided
in the Bill are
insufficient, narrow and
restrictive

The clause may be
amended to
include the
commission of any
of the offences
under the Election
Offences Act as a
ground for a
referendum
petition.

Clause 41(2)
provides that the
High Court may
declare a
referendum  void
on the grounds that
the Constitution,
the Act or the
regulations made
under the Act were
contravened

during the
referendum.

Independent
Electoral
Boundaries
Commission

and

28(2)(d)- Delete “twenty one”
and replace with “twenty eight”

21 days is not sufficient
Article 87(2) of the
Constitution  provides
for 28 days

Article 28(2) of
the  Constitution
provides that
petitions

concerning an
election, other than
a presidential
election, shall be
filed within
twenty-eight days
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after the
declaration of the
election results by
the  Independent
Electoral and
Boundaries
Commission.

The amendment is
therefore necessary to
ensure the compliance

of the Bill to the
Constitution.
Katiba Institute Incorporate a section requiring To ensure adequate
that all  information and access to information to | ® The ~ Committee
documents created throughout facilitate  filing of may consider the
the referendum will be made petitions inclusion or cross-

available to the public upon
request.

reference to the
provisions relating
to  access of
information.

Independent
Electoral and
Boundaries
Commission

Add—

“An appeal from the High Court
in a referendum petition shall
lie to the Court of Appeal on
matters of law only.”

To ensure that we
safeguard the right for
review of possible
wrong decisions

e There is need to
introduce a
provision dealing
with  appeal in
respect of a
referendum.

Commission on
Administrative
Justice

30(2)(a)- The necessity of this
sub-clause should be considered

The provision negates
the reason for
petitioning the High
Court since it has the
potential of making the
petition nugatory.

e The provisions of
clause 30(2)(a)
relate to clause 30
and not to the
whole idea of
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filing a referendum
petition. This
paragraph
therefore  applies
only where a
referendum
petition is not filed
in the High Court
within 21 days, as
provided in clause
28(2)(d).

Katiba Institute

30(1)(b)- Delete

The result is not final
because there may be a
petition

Clause 30(1)
provides for the
effect of a
referendum where
a referendum
petition is  not
presented to the
High Court within
the specified time.

The amendment is
therefore not
necessary.

[ ]

30(2)(b)- Redraft

It is incomprehensible

There may be need
to redraft the
paragraph for
simplicity and
coherence
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51

National
Gender
Equality
Commission

and

e Expand the clause to include all
adult citizens and non-juridical
persons such as organizations

The clause restricts the
legitimate challenge of
the referendum process
or results

The Committee may
reconsider clause
31(1) having regard to
Article 22(1) and (2)
of the Constitution
which gives every
person a right to
institute court
proceedings, on their
own behalf or in
public interest,
claiming the
infringement of a right
or fundamental
freedom in the Bill of
Rights.

Political rights are
included in the Bill of
Rights under Article
38.

Katiba Institute | ¢ 31(1)- limits the persons who
can challenge a referendum
before the High Court

It is wunconstitutional

and locks out
organisations from
challenging the

referendum process

The Committee may
reconsider clause
31(1) having regard to
Article 22(1) and (2)
of the Constitution
which gives every
person a right to
institute court
proceedings, on their
own behalf or in
public interest,

75
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claiming the
infringement of a right
or fundamental
freedom in the Bill of
Rights.

Political rights are
included in the Bill of
Rights under Article
38.

33 | Office of the|e 33(1)- Persons authorized to The Elections
Registrar of sign the petition should include (Parliamentary and | * The amendment
Political Parties a person or persons authorized County Elections) may be necessary
by the petitioners Rules, 2017 under to ensure uniform
regulation 8(4)(a) application of
stipulate  that  the petition rules in
petition shall be signed both elections and
by the petitioner or by a referenda.
person authorized by
the petitioner.
The same should be
applied to referendum
petitions.
Par | Commission on | ¢ Appeal process is missing There is need to state
t VI | Administrative whether the decision of | ® Article 164(3) of
Justice the High Court is final the  Constitution

or is subject to appeal
at the Court of Appeal.
This is necessary for
legal certainty.

provides-
“The Court of
Appeal has
Jurisdiction to hear
appeals from—
(a) the High
Court; and

(b) any other
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court or

tribunal as

prescribed by

an Act  of
Parliament.”

There is therefore
need to provide for the
appeal process.

Katiba Institute

Give clear provisions on
whether the petition before the
High Court is final or can be
subject to appeal.

Challenges may arise in
protracted litigation on
jurisdictional questions.

e There may be need
to amend the Bill
to make provision
for appeal on
referendum
petitions

37(1)(a)- Reduce the period of
determination of the referendum
petition from 6 months to 2
months

The 6 months period is
too long

e 2 months may be
too short
especially where
the matter may be
subject to appellate
litigation.

National
Gender and
Equality
Commission
Office of the
Registrar of

Political Parties

37(1)(a)- Reduce the timeline
for determination of the petition
from 6 months to 60 days

The 6 months is long

e The Committee
may consider an
appropriate
timeline for the
determination  of
the petition having
regard to the entire
litigation
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procedure
including appeal.

e 37- Make provision for an
appeal process

The stakes at hand
require comprehensive
avenues for aggrieved
parties to seek justice.

There is need to
include a provision
allowing appeal to
the High Court, so
as to bring the Bill
into  conformity
with Article 164(3)
of the
Constitution.

Katiba Institute | ¢ 37(3)- withdrawal of
referendum petition should be
with the permission of court.

It should not be so easy
to withdraw if it is a
public interest action

If the court’s
permission is made
a mandatory
requirement, it
might not be
practical to compel
a person to
proceed with a
referendum which
he or she no longer
wishes to proceed
with.

The amendment is
therefore not
necessary since a
notice of intention
to withdraw to the
High Court and to
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the other parties
will suffice.

Katiba Institute | ¢  What is the punishment for the [ ¢ Need for clarity

referendum offences e The Election
Offences Act, No.

37 of 2016
provides for the
various  election
offences as well as
the penalties for
the offences.

Clause 14 of the
Bill makes a cross-
reference to the
effect that the
Elections Offences
Act shall apply in
respect of
referendum
offences.

The amendment is
therefore not
necessary.

Office of the|e Provide that the Commission|e Preservation of records )
Registrar  of shall have custody of ballot and integrity of the |® Regulation 86 of

Political Parties boxes and forms election materials. the Elections
e Examination of votes ought to (General)

happen at the Commission’s Regulations, 2012

warchouse as  opposed to provides that the
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ferrying ballot boxes to the
court.

returning  officer
shall have custody
of the election
materials for such
period as may be
required by
Regulations.

The Committee
may therefore
consider the
introduction of a
sub-clause to
provide—

“The High Court
shall make a
determination on
the manner of
scrutiny of votes
under _subsection
(1) in consultation
with the
Commission. "

Independent
Electoral
Boundaries
Commission

e 40(2)- Reword and cross-
and reference applicable grounds to
the Elections Act in relation to
elections petitions.

The grounds in the Bill
are not exhaustive as
contained in section 82
of the Elections Act

The amendment is
not necessary since
all the matters
provided in clause

40(2) are
contained in
section 82 of the
Elections Act.

The only provision
missing in the Bill
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is section 82(2)(H)
which provides for
votes cast for a

disqualified
candidate. A
referendum is
unlikely to have
any candidates
hence the need to
omit this
paragraph from the
Bill.

National
Gender
Equality
Commission

e There is need for clarity on
and whether the decision of the
High Court is final or may be
subject to appeal.

Parties to the
referendum petition
should be allowed to
appeal to the highest
court.

There may be need
to amend the
clause to allow for
appeals to superior
courts

Political Parties | ¢ Delete 41(5)

Liaison
Committee

There is need to allow
the right of appeal to
the Court of Appeal
since this is critical in
ensuring public
confidence in  the
process and growth of
jurisprudence in the
electoral and
referendum process.

There may be need
to amend the
clause to allow for
appeals to superior
courts

Independent
Electoral
Boundaries
Commission

e 41(3)- Add the words “within
and seven days” between the words
“court” and “shall”

There is need to
provide clarity on when
the Registrar of the
High  Court  shall
deliver the decision on
the referendum
petition.

There may be need
to introduce a
timeline within
which the decision
of the court on the
referendum
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petition shall be
delivered to the
Commission.

Centre
Multi-party
Democracy

for | ¢ Add new clause to provide for
the procedure of appeals of
decisions from the High Court

To promote justice and
to give petitioners an
avenue to appeal the

e There may be need
to amend the

High Court decisions clause to allow for
appeals to superior
courts

42 | Katiba Institute | ¢ 42(1)- the grounds for vexatious | ® -
claims are not outlined in the o The Vexatious

Bill

Proceedings Act,
Cap. 41 gives the
High Court, on the
application of the
Attorney-General,
the power to make
orders on the
declaration of a
vexatious litigant.

e Section 2(1) of the
Act provides—

“If, on an application
made by the Attorney-
General under  this
section, the  High
Court is satisfied that
any  person has

habitually and
persistently and
without any
reasonable ground
instituted ~ vexatious

proceedings, whether
civil or criminal, and
whether in the High
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Court or in any
subordinate court, and
whether against the
same  person  or
against different
persons, the Court
may, after hearing that
person or giving him
an  opportunity  of
being heard, make an
order declaring such
person to be a
vexatious litigant.”

The amendment is
therefore not
necessary.

Independent

Electoral and

Boundaries
Commission

e Delete

Clause 44 is not
necessary as provisions
relating to offences is
dealt with in clause 14
which makes a cross-
reference to the
Election Offences Act.

e C(Clause 14 of the
Bill provides that
all election
offences under the
Elections Offences
Act shall apply in
respect of a
referendum.

e (Clause 44 of the
Bill may therefore
be deleted.

Katiba Institute | ¢ Review the

Offences Act

consideration of the Election

Further clarity required
on penalties

e (Clause 14 of the
Bill provides that
the Election
Offences Act shall
apply in respect to
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referendum
offences.

Clause 44 of the
Bill may therefore
be deleted to avoid
conflict between
the Act and the
Bill.

Ge
ner

Kenya Law
Reform
Commission

Insert a provision requiring the
provisions of the Elections Act
relating to the following matters
to apply to referenda with
necessary modifications—

(a) eligibility to vote;

(b) registration of voters;

(c) compilation and
maintenance of registers;

(d) inspection of register;

(e) updating of register;

(f) transfer of registration;

(g) determination of questions
as to registration;

(h) making and determining
claims to be registered and
objections to registration;

(i) appointment of officers to
preside at polling stations;

(j) designation of  polling
stations;

(k) place and manner in which
votes may be cast;

(1) design and handling of
ballot papers;

(m)grounds for postponement
of elections;

Conduct of a
referendum is similar to
conduct of a general
election and are both
conducted by the same
body.

There may be need
to include a
provision in the
Bill providing that
all matters relating
to an election, as
provided in the
Elections Act and
the Election
Campaign
Financing Act,
shall apply with
the necessary
modifications.
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(n) conduct of campaigns; and
(o) election offences.

There should be a provision
prohibiting more than one
referendum in 5 years

The one million signatures
should come from a majority of
the counties

Funding of referenda should be
regulated under the Election
Campaign Financing Act

A referendum should prohibit
certain forms of referenda

Office of the
Registrar of
Political Parties

Consider making a provision
for exit polls as is in Paragraph
14(b) of the Second Schedule to
the Elections Act, as long as
those conducting exit polls do
not publish their results during
polling time.

Builds up transparency
and one of the ways of
determining voting
behavior/
demographics

The Second
Schedule provides
for the Electoral
Code of Conduct

Paragraph 14
provides—

“Every media
house  and its
representative
shall—
(a) adhere to
the media
professional

ethics in its
coverage  of
public

meetings,
campaign
rallies and
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There s
need for more clarity
in regard to exit polls.

demonstrations

(b) during the
prescribed

hours of
polling, not
publish or
distribute  the
result of an
exit poll taken
in that election
or referendum;

(c) adhere fIo
any media
regulations
issued by the
Commission;
and

(d) abide by
the provisions
of this Act. "

therefore

Independent
Electoral
Boundaries
Commission

and

Add general
relation to—

provisions

n

(i) Retention and inspection

of documents

(11) Duty to co-operate

(iii)Powers of arrest and

prosecution.

Necessary in respect to

management of
referendum process

the

There may be need
to provide that the
general provisions
contained in the
Elections Act shall
apply with  the
necessary

modifications to a
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referendum.

3C
1E
U

Kenya National
Commission on
Human Rights

5(d)- Include social
including weddings

events

10(1)- Add a provision that the
peace committees will be
grounded by the national values
and principles in Article 10 of
the Constitution

10(3)(b)- Provide that the
mediation process by
constituency peace committees
shall only be for non-criminal
matters

To ensure that
campaign events are
transparent

To ensure inclusivity
and reduce conflict,
abuse and bias

To eradicate
possibilities and
situations where
criminal cases are
mediated

The provision may
be amended to
include other
social events

Article 10(1) of
the  Constitution
already  provides
that the national
values and
principles of
governance  bind
all State organs,
State officers,
public officers and
all persons.

It is therefore not
necessary to
restate it.

The  amendment
might be useful so
as to provide
matters which may
be mediated upon
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Katiba Institute

8(1)- Provide for maximum
number of the committee
members

Provide for the selection
process

For clarity

There may be need
to amend
paragraph 8(1) of
the Schedule so as

to expressly
provide for the
number of

members of the
Code of Conduct
Enforcement
Committee.
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CHAPTER 5

5.0. PROPOSED COMMITTEE STAGE AMENDMENTS TO THE
REFERENDUM BILL, (NATIONAL ASSEMBLY BILLS NO. 11), 2020

63. The Committee met and considered the Bill and the proposals submitted by members of
the public and stakeholders that met with the Committee and made the following
recommendations to be incorporated in the Bill at the Committee of the Whole House

stage:

LONG TITLE
THAT, the Bill be amended by deleting the Long title and substituting therefor the following
new Long title—
“AN ACT of Parliament to give effect to Chapter Sixteen of the Constitution; provide for
the procedure of the approval of an amendment to the Constitution by a referendum, the

conduct of a referendum and referendum petitions; and for connected purposes”

Justification
The amendment seeks to ensure that the Long Title of the Bill makes reference to Chapter

Sixteen of the Constitution which provides for the amendment of the Constitution by

parliamentary or popular initiative.
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CLAUSE 2

THAT, the Bill be amended by deleting clause 2 and inserting the following new clause—

Interpretation.

2. In this Act, unless the context otherwise provides—

cb]

“agent” means a person duly appointed by a promoter of a

popular initiative for the purposes of a referendum under this Act;

“Commission” means the Independent Electoral and
Boundaries Commission established by Article 88 of the

Constitution;

“electoral area” means one of the areas into which a
constituency is divided under section 12 of this Act, or, if the
Commission has declared a constituency to be a single electoral

area, that constituency;

“oppose” in respect of a referendum question means voting not
to approve the referendum question specified in section 6 of the

Act;

“polling station” means any room, place, vehicle or vessel set
apart and equipped for the casting of votes by voters at a

referendum;

“polling time” means the period between seven o’clock in the
morning and five o’clock in the afternoon of the polling day and
includes the time taken to vote by voters who were present in a

polling station by five o’clock;

“presiding officer” means a person appointed under section 8
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of this Act to preside at a polling station;

“promoter of a popular initiative” or “promoter of a draft Bill”
means a person or a group of persons that formulates a general
suggestion or a draft Bill to amend the Constitution under Article
257(2) of the Constitution;

“referendum” means a poll held under this Act;

“referendum officer” means a returning officer, presiding
officer and any other person appointed by the Commission to

perform referendum duties under this Act;

“referendum period” means the period beginning on the day on
which the text of the referendum question is published and ending

on polling day of the referendum;

“referendum question” means the question upon which the
people shall vote in the referendum as specified in section 6 of the

Act;

“returning officer” means a person appointed under section 8
of this Act for the purpose of conducting the referendum in a

constituency;

“support” in respect of referendum question, means voting to
approve the referendum question specified in section 6 of the Act;

and

“yoter” in relation to the referendum, means a person whose

name is included in the current register of voters.

=
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Justification

The amendment seeks to ensure conformity with the terms used in the Elections Act.

CLAUSE 3
THAT, clause 3 of the Bill be amended—

(a) by deleting paragraph (a) and inserting the following new paragraph—
“(a) the procedure for the conduct and approval of an amendment to the
Constitution by a referendum;”
(b) by deleting paragraph (b);
(¢) by deleting paragraph (c) and inserting the following new paragraph—
“(c) the procedure to challenge the conduct, result or validity of a referendum”
Justification
The amendment seeks to eliminate the repetition in paragraphs (a) and (b) which both provide

for the procedure and conduct of a referendum to amend the Constitution.

The amendment also seeks to ensure that not only the process of conducting a referendum may

be challenged, but also the conduct, result or validity of a referendum.

CLAUSE 4

THAT, the Bill be amended by deleting clause 4 and inserting the following new clause—
Procedure 4. (1) The promoters of a popular initiative shall submit a draft Bill
under popular under Article 257 to the Commission.

initiative.

(2) The Commission shall, within ninety days of receipt of the

L. ML
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Bill, verify that the draft Bill under subsection (1) is supported by at

least one million registered voters of whom—

(a) not more than one third shall be from one county; and

(b) the voters in each of at least half of the counties shall be
represented.

(3) In determining whether the initiative meets the requirements
of Article 257 of the Constitution, the Commission shall, within
seven days of receipt of the draft Bill, submit the draft Bill to the
Kenya Law Reform Commission and the offices of the Clerks of

Parliament.

(4) The Kenya Law Reform Commission and the offices of the
Clerks of Parliament may, within thirty days of receipt of the Bill,
redraft the draft Bill submitted under subsection (3) to conform with
the Constitution and the format and style prescribed in the standing

orders of Parliament without altering the substance of the Bill.

(5) If the Commission is satisfied that the initiative meets the
requirements of the Constitution and this section, the Commission

shall submit the draft Bill to each county assembly for consideration.

Justification

The amendment is necessary for purposes of proper sequential flow in the clause.

Further, the amendment seeks to provide for the specific timelines within which a draft Bill shall
be considered and submitted to the various players.

The amendment also seeks to ensure that a majority of citizens are engaged before a popular

initiative to amend the Constitution can be considered.
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CLAUSE 5
THAT, the Bill be amended by deleting clause 5 and inserting the following new clause—

Proced i t ; : ;
s A (1) Upon receipt of a Bill submitted to a county assembly

assembly.
under section 4, the county assembly shall notify the public of

the Bill by—
(a) notice in the Gazerte;
(b) two newspapers of national circulation; and

(c) public notices in the offices of the County

Commissioner, Chiefs and Assistant Chiefs.

(2) The notification in subsection (1) shall contain all

relevant details including—

(a) a summary of the proposed amendments to the

Constitution;

(b) the timelines within which the public may

submit views on the Bill; and

(c) the timelines within which the county

assembly shall consider the Bill.

(3) A county assembly shall not amend a draft Bill

under its consideration.

(4) If a county assembly approves the draft Bill within
three months after the date it was submitted by the

Commission, the speaker of the county assembly shall deliver

s
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a copy of the draft Bill jointly to the Speakers of the two
Houses of Parliament, with a certificate that the county

assembly has approved the draft Bill.

(5) The Speakers of the two Houses of Parliament may
designate officers to whom the speaker of a county assembly

shall deliver a copy of the draft Bill jointly.

(6) A draft Bill referred to a county assembly under
Article 257(5) of the Constitution shall be introduced for
consideration by the county assembly by the chairperson of the

relevant committee as a motion.

(7) The motion shall be debated and approved or
rejected by a county assembly within three months after the

date it was submitted by the Commission under section 4(5).

(8) A draft Bill in a county assembly shall be passed by
a majority of the members of the county assembly, present and

voting.

(9) Where a county assembly fails to obtain a majority
to pass the draft Bill, the draft Bill shall fail and the Speaker of
the county assembly shall communicate the failure to obtain a

simple majority in writing to the Speakers of Parliament.

(10) A draft Bill approved by at least twenty four
county assemblies shall be introduced in the two Houses of

Parliament within fourteen days of receipt of the certificate of
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approval from the county assemblies.

(11) Where a county assembly fails to consider a draft
Bill under this section, the draft Bill shall fail and the Speaker
of the county assembly shall communicate the failure to
consider the draft Bill in writing to the Speakers of Parliament

giving reasons for the failure to consider the draft Bill.

(12) A Bill referred to Parliament under Article 257(7) of
the Constitution shall be introduced in Parliament by the
chairperson of the relevant committee of each House of

Parliament.

(13) A draft Bill introduced in Parliament under subsection
(12) shall be considered within six months from the date of

introduction of the draft Bill.

Justification

The amendment rearranges the clause for correct sequential flow.

The amendment also seeks to provide a clear threshold for voting to pass a draft Bill in the
county assemblies, as well as to provide for other means of notification of the Bill to ensure
accessibility of information.

The amendment to include reasons for the failure by a county assembly to consider a Bill will

ensure accountability on the part of county assemblies.

The amendment also seeks to provide the timeline for the consideration of a draft Bill by

Parliament.
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CLAUSE 6
THAT, clause 6 of the Bill be amended—

(a) in sub-clause (2) by deleting the word “seven” and substituting therefor the words “twenty

9,
t

one
(b) in sub-clause (3) by deleting the word “may” appearing immediately after the word
“Commission” and substituting therefor the word “shall”;
(¢) by deleting sub-clause (4) and inserting the following new sub-clause—
“(4) A symbol assigned under subsection (3) shall not resemble that of a political party or

that used by an independent candidate in the preceding general election.”

Justification
The amendment seeks to change the timeline for publication of a referendum question from 7 to
21 days, since the 7 days period may be too short as the Commission is required to refer the

question or option to the relevant Houses for approval.

The amendment also seeks to provide that in respect of a symbol used by an independent

candidate, only the symbols used at a preceding election shall be considered.

CLAUSE 7
THAT, clause 7 of the Bill be amended—

(a) in sub-clause (1) by inserting the words “and in any other form that may be accessible to the
special interest groups™ after the words “national circulation”;

(b) in sub-clause (2)—
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(i) by inserting the words “or questions” immediately after the word “question”
appearing in paragraph (a);
(ii) by deleting paragraph (e);
(iii)by inserting the following new paragraph immediately after paragraph (f)—
“(g) any other matter as the Commission shall deem necessary to be
included in the notice.”
(c) in sub-clause (4) by deleting the words “and civic” appearing immediately after the words

“conduct voter”;

Justification

The amendment seeks to ensure that information on the publication of a referendum question is
made accessible to persons categorized within the special interest groups.

The amendment also seeks to ensure that the notice by the Commission may contain any other
information that the Commission may find necessary to be included in the notice.

The amendment also seeks to ensure conformity with Article 88(4)(g) of the Constitution which

mandates the Commission to conduct voter education and not civic education.

CLAUSE 8

THAT, the Bill be amended by deleting clause 8.

Justification

The deletion of this clause is necessary to allow the provisions of the Elections Act in regards to

the appointment of officers to apply with the necessary modifications.

CLAUSE 9
THAT, the Bill be amended by deleting clause 9.
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Justification
The deletion of this clause is necessary to allow the provisions of the Elections Act in regards to

the appointment of officers to apply with the necessary modifications.

CLAUSE 11

THAT, clause 11 of the Bill be amended in sub-clause (2) by deleting the words “and the
elector’s card issued by the Commission”.

Justification

The amendment seeks to eliminate the requirement of a voter’s card which is no longer a

requirement in law.

CLAUSE 12
THAT, the Bill be amended by deleting clause 12 and inserting the following new clause—

Electoral areas and 12. (1) The Commission shall—

polling stations.
(a) divide each constituency in which the referendum is to be

held into electoral areas;

(b) assign to each electoral area a distinguishing number or

letter or a combination of numbers and letters;

(c) appoint a place or places or designate a vehicle or vehicles
or a vessel or vessels at which the polling station or

stations for each electoral area shall be established; and
(d) publish in the Gazette a notice specifying—

(i) the electoral areas established for each

constituency, which may be done by specifying
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the registration units which they respectively

comprise;

(ii) the distinguishing number or letter, or a
combination of numbers and letters, assigned to

each electoral area; and

(iii)the place or places appointed or the vehicle or
vehicles, vessel or vessels designated for the
establishment of a polling station or stations for

each electoral area.

(2) In determining the boundaries of any electoral area, the

Commission shall have regard to geographical considerations and

any other factors affecting the facility of communication between

various places within the electoral area.

(3) Subject to subsection (2), the Commission may alter a

division, an assignment or an appointment made under subsection

(1) and shall thereupon publish a notice in the Gazerte specifying

the alteration.

(4) The Commission may, if it considers it desirable, appoint

a single polling station for two or more electoral areas.

Justification

The amendment seeks to align the clause with the term “electoral area” as used in the Bill.

s ez
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The amendment also seeks to remove the possibility of having a constituency as a single polling

station.

CLAUSE 14
THAT, clause 14 of the Bill be amended by deleting the word “the” appearing immediately after
the words “with respect to” and substituting therefor the word “a”.

Justification

The amendment is necessary for purposes of proper grammatical flow.

CLAUSE 15

THAT, the Bill be amended by deleting clause 15.

Justification

The deletion of clause 15 removes the obligation of the formation and registering of referendum
committees. This will ensure that persons may freely campaign for or against a question to be
determined at a referendum without having to form one national referendum committee and

other referendum committees in each of the constituencies.

CLAUSE 16
THAT, the Bill be amended by deleting clause 16.

Justification

The deletion of clause 16 is a consequential amendment which follows from the deletion of

referendum committees in clause 15.

CLAUSE 17
THAT, the Bill be amended by deleting clause 17.
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Justification

The deletion of clause 17 is a consequential amendment which follows from the deletion of

referendum committees in clause 15.

CLAUSE 18
THAT, clause 18 of the Bill be amended by deleting sub-clause (1) and inserting the following
new sub-clause—

“(1) The promoters of a popular initiative may appoint not more than two agents to be

present at each polling station during voting.”

Justification

The amendment is necessary to bring the clause into conformity with section 30 of the Elections
Act which provides that a political party may appoint one agent for its candidates at each polling
station. .

The amendment also seeks to place the obligation to appoint agents on the promoters of a draft

Bill.

CLAUSE 19
THAT, the Bill be amended by deleting clause 19 and inserting the following new clause-
Rights and duties 19, (1) An agent appointed under section 18 shall, when present, be

of agents. entitled to—

(a) witness the opening and closing procedures and processes

of a polling station;

(b) examine the serial numbers of the ballot boxes before the
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commencement of the polling and after the close of the

polling;
(¢) examine the voters’ registers;

(d) verify whether a person who has applied for a ballot paper

to vote is qualified to vote at a polling station;

(e) be furnished with the names of the election officials at a

polling station and constituency tallying centre;
(f) put a security seal on the ballot box;

(g) object, to the presence of any person, other than a person

lawfully present at the polling station or tallying centre;

(h) take note of all the activities taking place in a polling
station including the conduct of the poll, the observance of
prescribed polling regulations, the conduct of the count of
the votes and the observance of the prescribed counting
regulations and in that connection the agent shall be
entitled to take notes, object to the relevant referendum
officers preferably in writing, when the agent considers

that to be appropriate; and

(i) perform any other function or carry out any other

responsibility conferred on an agent by the Act.

(2) An agent shall—
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(a) submit to the authority of the presiding officer and deputy
presiding officer at the polling station and the returning
officer and deputy returning officer at the constituency

tallying centre;

(b) comply with lawful orders given by the returning officer,
deputy returning officer, presiding officer and deputy

presiding officer;

(c) not communicate with any voter in the polling station

except as authorised by this Act;

(d) not interfere with the poll or counting process in any

manner which is not authorised by this Act and

(e) not willfully damage, destroy or in any way endanger any
document or other property of the Commission which
comes into the agent's possession or which the agent is
entitled to use, examine or handle.

(3) The returning officer, deputy returning officer or presiding
officer may suspend for a period of time or expel completely an agent
from the polling station the agent is attached to perform the agent's
functions if the agent repeatedly flouts this Act in a manner which
threatens to interfere or actually interferes with the voting process at

that place.

(4) Despite subsection (3), a referendum officer shall alert the

agent of a breach every time it occurs and offer the agent an
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opportunity to defend such conduct.

(5) Where a referendum officer suspends or expels an agent under
this section, the referendum officer shall serve the agent with a written
order to that effect and inform the promoters of the draft Bill of the

action taken.

Justification
The amendment seeks to bring the Bill into conformity with the Constitution and the Elections
Act in regards to the use of the terms “voter” and “register of voters”.

The amendment also removes the repetition of the word “shall”.

CLAUSE 20
THAT, clause 20 of the Bill be amended by deleting sub-clause (1) and inserting the following
new sub-clause—
“(1) Any person supporting or opposing the referendum question may carry out
campaigns to support or oppose the referendum question within the referendum period

subject to the campaign period as shall be specified in the notice in section 7(2)(f)".

Justification

The amendment seeks to ensure conformity with clause 7 in regards to the timelines for
referendum campaigns.

The amendment also deletes the reference to a referendum committee.

CLAUSE 21
THAT, clause 21 of the Bill be amended in sub-clause (2) by deleting the words “an elector” and

substituting therefor the words “a voter”.
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Justification
The amendment is necessary to bring the Bill into conformity with the Constitution and the

Elections Act in regards to the term “voter”.

CLAUSE 23

THAT, the Bill be amended by deleting clause 23 and inserting the following new clause—
Voting under 23, The Commission may establish special polling stations to make
special

provision for voters who are unable to vote in the polling stations in
circumstances. . s ; ;

which they were registered as voters where special and unavoidable
circumstances exist for the voters’ inability to vote at his or her

registered polling station.

Justification
The amendment seeks to provide for special polling areas to be designated under special

circumstances, but the voting to be done on the same day as the date of the referendum.

CLAUSE 24
THAT, clause 24 of the Bill be amended—

(a) by deleting sub-clause (1) and inserting the following new sub-clause—
“(1) An individual or officials of an association, organisation or institution which intends
to act as a referendum observer shall, not later than one month before the date of a
referendum, apply to the Commission for accreditation.”

(b) by deleting sub-clause (2) and inserting the following new sub-clause—

Ty ye ]
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“(2) A person or an official of an association, organization or institution shall not act as a
referendum observer unless such person or association, organization or institution is
accredited by the Commission under subsection (1).”
(c) by deleting sub-clause (3);
(d) in sub-clause (4) by inserting the words “not later than thirty days before the date of the
referendum” immediately after the words “The Commission shall”;
(e) by deleting sub-clause (6) and inserting the following new sub-clause—
“(6) The Commission may, after affording a referendum observer the right to be heard,
revoke the accreditation granted to the referendum observer where the Commission is

satisfied that the referendum observer—

(a) is partisan; or

(b) grossly violated the guidelines for referendum observers issued by the Commission.”

(f) in sub-clause (7) by deleting the word “six”” appearing immediately after the words “not later

than” and substituting therefor the words “three”

Justification

The amendment reduces the period for application of referendum observers from two months to
one month, so as to avoid locking out any persons or institutions who may be interested in
applying for accreditation as referendum observers.

Article 47(1) grants every person the right to administrative action that is expeditious, efficient,
lawful, reasonable and procedurally fair. The amendment may therefore be necessary to ensure
compliance with the constitutional principle.

The amendment also provides for gross violation of the observer guidelines as a ground for the

revocation of accreditation of a referendum observer.
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CLAUSE 25
THAT, clause 25 of the Bill be amended in sub-clause (1)—

(a) by deleting the words “of referendum committees™ appearing in the opening sentence;
(b) by deleting paragraph (e) and inserting the following new paragraph—
“(e) sign and date the results in the prescribed form and-
(1)  furnish a copy of the form to the agents; and

(i)  submit the original form to the Commission.”

Justification
The amendment is necessary since manual or electronic voting would both require submission of
the results.

The amendment also removes the reference to referendum committees which was deleted in

clause 15.

CLAUSE 26

THAT, the Bill be amended by deleting clause 26 and inserting the following new clause—
Return of 26. (1) A returning officer shall, immediately after close of polling,
referendum,

transmit the results of the referendum within the constituency to the

Commission in the prescribed form.

(2) The Commission shall declare the referendum results upon

receipt of the constituency referendum results from every constituency.

(3) Despite subsection (2), the Chairperson may declare the
referendum results before all the constituencies have transmitted their

results if the Commission is satisfied that the results that have not been
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received will not affect the result of the referendum.

Justification
The amendment may be necessary so as to avoid any ambiguities that may arise in regard to

transmission of results.

The amendment also seeks to correct typographical errors.

CLAUSE 27
THAT, clause 27 of the Bill be amended in sub-clause (1) by deleting the words “forty eight
hours” and substituting therefor the words “seven days”.

Justification

Article 138(10) of the constitution provides that the Commission shall declare the result of a

presidential election within 7 days.

The amendment therefore seeks to align the provision with the Constitutional requirement of the

timeline for the declaration of election results.

CLAUSE 28
THAT, clause 28 of the Bill be amended—

(a) In sub-clause (2) by deleting the words “twenty-one” appearing in paragraph (d) and
substituting therefor the words “twenty eight”;
(b) in sub-clause (3)—
(1) by inserting the words “or by any other person” immediately after the words
“referendum officer” appearing in paragraph (a);

(i1) by inserting the following new paragraph immediately after paragraph (b)-
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“(c) that there was a violation of any law relating to a referendum or a
commission of any of the offences under the Election Offences Act.”
Justification
The amendment is necessary so as to include all acts or omissions done in respect of the

referendum by any person.

The amendment is also necessary to ensure the compliance of the Bill to Article 87(2) of the

Constitution in regards to timelines for the filing of petitions.

CLAUSE 30
THAT, clause 30 of the Bill be amended in sub-clause (2) by deleting paragraph (b) and
inserting the following new paragraph—
“(b) the issues raised by the petitioner do not challenge the vote requirement for a
referendum as provided in section 27(1)(b).”
Justification

The amendment is necessary for purposes of simplicity and coherence.

CLAUSE 31

THAT, the Bill be amended by deleting clause 31.

Justification

The deletion is necessary so as to allow for the application of the provisions of Article 22(1) and
(2) of the Constitution which gives every person a right to institute court proceedings, on their
own behalf or in public interest, claiming the infringement of a right or fundamental freedom in

the Bill of Rights.
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CLAUSE 33
THAT, clause 33 of the Bill be amended by deleting sub-clause (1) and inserting the following
new sub-clause—

“(1) A referendum petition shall—

(a) be signed by the petitioner or by a person duly authorized by the petitioner;
(b) be supported by an affidavit by the petitioner containing the grounds on which relief
is sought and setting out the facts relied on by the petitioner; and
(c) be in number of copies as would be sufficient for the court and all respondents named
in the petition.”
Justification
The amendment may be necessary to ensure uniform application of petition rules in both
elections and referenda.
The Elections (Parliamentary and County Elections) Rules, 2017 under regulation 8(4)(a)
stipulate that the petition shall be signed by the petitioner or by a person authorized by the

petitioner.

CLAUSE 37
THAT, clause 37 of the Bill be amended in sub-clause (1) by deleting the words “six months”

appearing in paragraph (a) and substituting therefor the words “sixty days”

Justification
The amendment seeks to reduce the time within which a referendum petition may be heard and
determined from 6 months to 60 days. This will ensure that a referendum petition, being a matter

of national importance, will be heard and determined within a short and reasonable time.
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CLAUSE 40
THAT, clause 40 of the Bill be amended in sub-clause (2) by deleting the word “election™

appearing in the opening sentence and substituting therefor the word “referendum™

Justification

The amendment is necessary for proper referencing to a referendum and not an election.

CLAUSE 41

THAT, clause 41 of the Bill be amended in sub-clause (3) by inserting the words “within forty
eight hours of the decision” immediately after the words “under subsection (1)”.

Justification

The amendment introduces a timeline within which the decision of the court on the referendum

petition shall be delivered to the Commission.

CLAUSE 44

THAT, Bill be amended by deleting clause 44.

Justification

The deletion of clause 44 is necessary to allow for the application of clause 14 which provides

that all election offences under the Elections Offences Act shall apply in respect of a referendum.

CLAUSE 45
THAT, clause 45 of the Bill be amended by deleting sub-clause (2) and inserting the following

new sub-clause—

“(2) The Commission may, without prejudice to the generality of the foregoing, make

regulations providing for—
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(a) the verification of registered voters and signatures;

(b) the conduct of a referendum;

(c) the circumstances for the establishment of special polling stations;

(d) the associations, organizations and institutions eligible for accreditation as
referendum observers;

(e) the guidelines for referendum observers; and

(f) any other matter generally for carrying out the provisions of this Act.”

Justification
The amendment seeks to introduce additional matters in respect of which the Commission may

make regulations so as to ensure the full operationalization of the Act.

NEW CLAUSE
THAT, the Bill be amended by inserting the following new clause immediately after clause 26—
Validity of 26A. A referendum shall be valid if—
referendum,
(a) at least twenty per cent of the registered voters in each
of at least half of the counties vote in the referendum;
and
(b) the amendment is supported by a simple majority of the
citizens voting in the referendum.
Justification

The amendment seeks to provide for the circumstances under which a referendum will be

deemed to be a valid referendum, as provided in Article 255(2) of the Constitution.
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NEW CLAUSE
THAT, the Bill be amended by inserting the following new clause immediately after clause 44—

Application of the 44A. Except as may be expressly provided in this Act, the
Elections Act No. 24

of 2011.

provisions of the Elections Act and the regulations made
thereunder shall apply, with the necessary modifications, to a

referendum.

Justification

The inclusion of the new clause will ensure that all matters relating to the specified categories as

contained in the Elections Act shall also apply in respect to a referendum.

SCHEDULE
THAT, the Bill be amended by deleting the Schedule.

Justification
The deletion of the Schedule is necessary to allow for the application of the Electoral Code of
Conduct as provided in the Elections Act.

This will ensure consistency in the application of the law relating to elections and referendum.

HON. JEREMIAH KIONI, MP,
Chairperson of the Constitutional Implementation Oversight Committee.
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Annexture 1:

Copy of newspaper advert inviting the public to submit written memorandum on
the Bill.
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MPs must reject regreswe tax proposals

ore than two-thinds
| \ J l of the population
ve in naral areas,

with 80 per cent of them
enpaged i food prodaction
svstems. Iv's these antributes
that make lpx'u.“\:r! the
hackhone of owr econamy
and ere the reason its
rme=tion s synonymous with
developnent, Resides its
tconomic vatee, food and s
prochuction Is impostant W

oenene
As the Covidg

pandemic evolves, making

1 finu’t to determine

fts evenmeal fmmact with
eertainy, alowing noidable
diemrnons 1o the Inelhoods
of o rumal {2l would
place us 5t {218y mercy. We

u tripie threat. First, severe
mcTOss westem
Kenye has displaced entire
familles and communitics
end renated In massive
crop losses. Secondly, the
desert locust invasion could
provail at least well into next
momnth, which the Food and
ture Organization of
the UN prodicts could result
In substantial crop losses,
Lastly, Covid-19 has
disrupted supply chatns,
severely Umiuing farmerns®
access to high-Guatity
farm inputs, which directly
threatens their work. What
(s more, nural markels
wre closed 1o stave off
coronavirus [xfections and
vanous off-farm businesses

would not orly be creating  have become less profitable.
extreme vilnerability but We are In dire straits,
also kocm'..s:.: o ahu'k')
to dtother Essentlal b
or mansge its effects. The povernment has

For the bong-term health taken steps to support the

of oo econommy, o baws
and policies must protect
agmiseore and fermers, nd
29 shord'd the 2020 Finance
it Zoe for debate
th W mus do

F = o power

1o prewesy the sapasity of
fermmers 15 procuse food by
proviZemp o fmzncal safery
net tha! proesis them fom

naral economy, including
declaring the apriculiure
secior a5 an essential
business during the
pandemic, which allows
farmers to access farming
inpasts o take advantage of
the long raine.

Hewever, the Finance Bill
for the 2020/2021 financial
year, which wag tabled In the

impose VAT on
tractor imports
is detrimental 1o
continued food
production”

First, the bill seeks
o Impose value-sdded — =
tax (VAT) on certaln
key wilities, which will
subsequently Increase the
cost of farming. st a time
when It Is critical to ensure
Increased food production.
Agriculture is the largest
sector in the economy and
an Important contributor 10

agricultural mechanisatlon
much more difficult,
undermining reallsation
of the key pillar of food
security In the President’s
‘Blg Four agenda’,
Secondly, the bill proposes
to introduce a 14 per cenl
VAT on solar products
About 600 milllon people
In sub-Saharan Africa live
withoul clectricity. The
knten limitations — most
nolably cost and capacity
— of on-grid sources make
stand-alone systems like

. soler a relisble option.

These clean energy
alternatives support the
government's plan (o
achieve unlversal sccess
to electricity as ouillned
in the Kenya National
Electrificstion Stralegy.

Taxatlon on solar
products will significantly

gross domestlc product. increase thelr cost. This
At o time when the will only serve to deepen
coronavirus has put food the exclusion of rural
under Jatlons from the grid,
wnin the decision 1o defes ting the purpose for
impose VAT on tractor which the tax was removed
imports is detrimental to in the first place. It also
continued food production. undermines Lhe push for
Kow more than ever, clean energy.
the government should be Rural families nre already
stepplng up intervenifons struggling 1o access qunutr

1o Increase Investment
in farming. including by

farm inputs — and this is
Just one facet of what they

move would add to thelr
burden by cutting them off
from the grid as well,
Thirdly, the bill further
propases lo charge VAT on
clean cookstoves, therefore
placing them out of reach
for the fam{lies that most
need them. Parliament
must reject this bid, both
because It’s Impractical and
as an environmental and
sociocconomic statement.
Cookstoves offer three
significant benefits:
improved health and time
savings for households;
preservation of forests and
associated ccosystems;
and low emisslons, which
eontribute 1o gobal climate
conservatlon. They are 8
sustainable and renewable
encrgy alternative.
To protect the long-
term health of the Kenyan
economy, we must
implement intervent ions
that address more of owr
rural and Informal segments.
Lawmakers must show
thelr commitment to thelr
constituents by refecting
these Insensitive proposals
contained in the bill.

Ms Kagari Is the global direc-
tor for government relatlons
and policy at One Acre Fund.
Hs Azanla ls a government re-
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The safety
of learners
comes first

Qur education suthoritles shoud not
even be talidng about reopening primary
snd A and universities
from the March Covid 19 shutdown any
time soon, when the entlre world s
still battling the coronavirus pandemic.

There Is a need for teachers” unlons,
school heads and Education ministry
officials o firsl come up with a viahle
strategy for soclaldistancing or kecping
students within small groups in schools,

attending school at different times or
days to limit the spread of the infection
among learners and thelr teachers.

We should learn from Engfand, where
schools have been reopened 1o a small
number of vulnerable pupils and the
children of key workers since they
closed at the end of March. The plans
for a cautioas, phased return of some
children is based on the best scientific
and medlical advice available, even ia-
sisting that the depariment (ministry)
should be engaging clasely with a range
of organisations, including the teachers”
unfons, for everything being planned
when it comes 1o education

The unfons and headieackers have

expressed the safety paps and prac-
ticalitles In many schools. saying the
current safery measures are not feasi-
ble. Despite sclentific evldence of the
limited spread of the virus by children,
reopening schools without a plan could
lead to 2 second spike in Covid-19.
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wawsar Transport Calbitnet Secre-
wry lames Macharla came under fire
on Thursdav for ordering mandatory
uee of the standard pauge ralhway for
imperia groxds destined for nelgh-
bouring countrics.

Scnators asked why public par-
teipaticin was not canducted before
the directive was Issued requiring
Imperied carga 1o he transported by
the 5GR. from Mombasa 1o Natvasha,

They questloned why the directive
was not optional and said using the

SGR may not be cheaper as the gov-
ernment clalms.

Appeanng before the Senate Roads
and Transport Comimittee, Macha-
nadefended the move, saying the
Cirid- 16 pandemic made it impos-
sible for the governunent 1o conduct
public particlpation.

He acded the trucking business
has been identified as a key trans-
mitier of the coronavirus from one
area fo another.

“Whether 1t Is from Namanga to
Natroh! or Mombasa to Kampala, the
trucking business has greatly con-
tributed to the spread of the virus,”
Macharia said.

Sa the government had to act
unilaterally based on Its best public
health information and the best In-
terests of the people, he sald.

Macharia sald using the SCR is
mare efficient and would also reduce
damage 1o roads by heavy trucks.

“The decision was anchored In the
fact that we have 2 pandemic to deal
with and also because rail transport
will reduce damage to the road and
Is cheaper and efficient,” he added.

Mombasa Senator Mohamed Fald

sald Covld-19 s cvnently spreading
stet inthe shums than ameong tuck
drivers. “The problem (s that we have
delays In clearance of trucks and that
Is causing an Increase In the spiead
of the discase among drivers. We
should estabitsh more testing cen-
tres,” he sald,

Takt criticlsed the C5 for not™ °

stating whether any measures are
in place to mitigate losses In the
trucking husiness. “We should not
destroy the trucking business for the
sake of SGR." he said.

The Kemya Rallways Corporation
has launched direct SGE. freight ser-
vices for all transht cargo 1o be ferred
directly from Mumbasa pon 1o the
Nalvasha Inland Canlainer Depot
(1CD} where trucks will pick them
for onvward transpontation.

Officials safd frelght from the Port
of Mombasa to Nalvasha costs $600
(Sh63.,648 ) for a 20-foot contalner,
$850 for a 40-foot contalner welgh-
ing as much as 20 tonnes and $910
for the same sized contalner weigh-
ing more than 21 tonnes.

The directive to ferry goods direct-
ly from Mombasa 1o the Natvasha
ICD, which tock effect on June 1, was
agreed at a virual mecting attended
by President Uhuru Kemyatta and the
presidents of Uganda, Rwanda and
South Sudan.

It was Intended to cut the time
taken from Mombasa to the Ugan-
da border to reduce transmission of
Covid-19 by truck drivers along the

transport corridor.

Truck drivers have also reslst-
ed the Natvasha ICD order, citing
massive Investment and job losses,
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In the matters of consideration by the Natlonal Assembly»
1. Tha Referendum Bill (National Assembly Bills No. 11 of 2020)

2. The Kenya Natlonal Commission on Human Rights {Amendment) Blll (National
d Assembly Bills Na.1 of 2020)
: L SUBMISSION O MEMORANDA T

Article 118(1)ib) of the Constitution provides that, *Parhament thall facilitate publc participation
and Involvement In the leglskative ond other business of Purliament and its Committees® Furthes,
the Natlonal Assembly Standing Order 127(3) requires the Select Committee to which
a Bill Is committed to facilitate public participation and take Into account the views and
recommendations of the public when the Committee makes its report 10 the House.

YR

The Referendum Biil (National Assembly Bill No. 11 of 2020) seeks among others to
provide for the procedure of the approval of an d 1o the Consttution of Kerya
by @ referendum, the conduct of a referendum, referendum petitions and consequential
amendments to the Elections Act, Na. 24 of 2011 which curmently provide for the conduct of a
referendum, It further seeks to provide for the procedure for dment of the € on by
Popular inltlative as provided under Article 257 of the Constitution,

The Kenya Natlonal Commission on Human Rights (Amendment) Bill (National Assembly
BIll No, 1 of 2020) seeks to amend the Kenya Natlonal Commission on Human Rights Act, Na.
14 of 2011}, In order 1o merge both the Kenya National Commission on Human Rights and the
Hatlonal Gender and Equality Commission In order to retain the Kenya National Human Rights
and Equality Commission as established under Article $5{1) of the Constitution,

The above mentioned Bills have undergone First Reading pursuant to Standing Order 127
and are now committed to the Constitutional Implementation Ovenlght Committes for
consideration and thereafier report to the House.

Pursuant to the provisions of Article 118(1)(b) of the Constitution and Standing Order 127(3),
the Commilttee Invites Interested members of the public to submit any representations they
may have on the sald Bills. Coples of the Bills can be accessed from the parllamentary website
at www parllament. gokeAhe-national-assembly/house-business/billy.

The repre ns or written submisslons may be forwarded to the Clerk of the National
Assembly, P.O. Box 4184200100, Nalrobl; hand-delivered to the Offica of the Clerk, Maln
Parllament Bulldings, Nalrobk or emalled to derk@parilament.go.ke; to be recelved on or
before Thursday, 18th June, 2020 35,00 pm.

MICHAEL R. SIALAL EBS
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MIN.NO.CIOC/2020/241 PRELIMINARIES

The Chairman called the meeting to order at twenty minutes past ten O’clock (10.20 a.m.) and
commenced with a word of prayer. The Chairman stated that the Committee had made adequate
deliberations on the proposals from stakeholders on the Referendum Bill, 2020 and had agreed to
adopt some of the proposed amendments. He informed Members that a draft report had been
prepared and requested them to review the report to ascertain if the proposals captured therein
reflected the Committee’s resolutions.

MIN.NO.CIOC/2020/242 CONFIRMATION OF MINUTES
Confirmation of minutes of the previous sittings was differed.

MIN.NO.CIOC/2020/243 CONSIDERATION OF THE REPORT ON_ THE
REFERENDUM BILL, 2020

The Chairman requested the Legal Counsel to take Members through the draft report with

specific focus on the proposed amendments so that Members could make a decision on them.

The legal counsel took the meeting through the proposed Committee Stage amendments and

Members agreed as follows: That:

(i). Long title-That further amendments be made to the Long title to capture the provisions
of Chapter 16 of the Constitution.

(ii).  Clause 5 (c) be deleted- the Committee was of the opinion that if retained, it would lead
to confusion to county assemblies in selecting which local radio stations to use for
advertisement due to the high number of available radio stations.

(iii).  Clause 14 be reworded for clarity. Members were of the opinion that the clause on
application of offences in the Election Offences Act to a referendum were ambiguous and
agreed that the clause be redrafted.

(iv).  Clause 15 to 18 - The Committee resolved that the clauses be deleted so as to remove the
Referendum Committees from the Bill and allow any person who was interested in
campaigning for or against the Bill to do so.

(v). Clause 20 (1) - be amended by deleting the words “or referendum committee” after the
words “any person” so as to give liberty to any person interested in supporting or
opposing a referendum to do so within the confines of the law.

(vi).  Clause 24- The period within which any person wishing to apply for accreditation as
an observer be reduced from two months to one month as two months was too long.



(vii).

(viii).

(ix).

(x).

(xi).

(xii).

Clause 26 (1) on time for transmission of referendum results by returning officer —
Members agreed that the term ‘as soon as practible’ is ambiguous and that the same
timelines and wording “Immediately after the close of polling” as used in the Elections
Act be used in this Act.

Clause 40 on power to order scrutiny of votes- It was noted that the amendment ‘in
consultation with the Commission’ was not necessary as the order for scrutiny of votes is
usually given against the Commission and this action would also interfere with the
independence of the Judiciary.

Clause 41 on notification period in communicating the decision of the court-
Members agreed that 7 days period for the Registrar of the High Court to communicate to
the Commission the decision of the court was too long and resolved to reduce the period
to 48 hours.

The new clause 7A be deleted- Members deliberated and agreed that a referendum was
only allowed by the Constitution in Kenya when seeking to amend the Constitution and
therefore introducing referendum on other issues outside the Constitution would have no
proper legal backing.

New Clause 44A-That the clause be drafted in such a manner as to allow application of
provisions of the Elections Act as well as Regulations to a Referendum conducted under
the Act.

Schedule regarding the referendum code of conduct be deleted- Members proposed
that the Schedule be deleted and that the provisions be captured in clause that sought to
apply provisions of the Elections Act to a referendum.

MIN.NO.CIO0C/2020/244 ADOPTION OF THE REPORT ON REFERENDUM BILL,

2020

Members present unanimously adopted the report after being proposed and seconded by Hon.
Japheth Mutai, M.P. and Hon. Simon. King’ara, M.P. respectively.

\

MIN.NO.CIOC/2020/245 ANY OTHER BUSINESS

The Chairman informed Members that the Committee had planned a retreat scheduled to take
place in Mombasa from 24™ to 28" September, 2020 to consider several Bills that were pending



before the Committee. He requested the Members who would be available to participate in the
retreat to register with the secretariat for planning purposes.

MIN.NO.CIOC/2020/246 ADJOURNMENT

There being no other business the meeting was adjourned at twenty five minutes to one O’clock
(12.35 p.m).

THE HON. JEREMIAH KIONI, M.P.
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KENYA NATIONAL COMMISSION ON HUMAN RIGHTS

ADVISORY ON THE REFERENDUM BILL, 2020

TO

THE NATIONAL ASSEMBLY CONSTITUTIONAL IMPLEMENTATION
OVERSIGHT COMMITTEE THROUGH

THE CLERK OF THE NATIONAL ASSEMBLY

DATED: 6" JUNE 2019

Kenya National Commission on Human Rights (KNCHR)
CVS Plaza 1st Floor, Kasuku Lane, Off Lenana Road,
P.O. Box: 74359-00200 Nairobi, Kenya

Landline: +254-020-3969000

Mobile: 0733 78 00 00 /0726 610 159

Whats App: 0798 849 871

General Enquiries: haki@knchr.org

Complaints: complaint@knchr.org

SMS: 22359

Twitter: @hakiKNCHR




A. Background

1. The Kenya National Commission on Human Rights (KNCHR), is an
independent National Human Rights Institution established under Article 59 of
the Constitution: with a broad mandate to promote a culture of respect of human
rights in Kenya. The operations of the National Human Rights Commission are
guided by the United Nations Paris Principles on the establishment and
functioning of Independent National Human Rights Institutions commonly
referred to as the Paris Principles.

2. The KNCHR under Article 249 of the Constitution is mandated to secure
observance of all state organs of democratic values and principles and to
promote constitutionalism. Article 10 of the Constitution requires all state
organs to ensure they uphold constitutionalism and the rule of law whenever
they make public policy decisions or interpret the constitution. One of the
strategies pursued by the Commission to secure observance of all state organs
of democratic values and principles is through the review of bills, new laws and
subsequent issuance of advisories. It is in this regard, that the National
Commission issues this advisory on the Advisory on the Referendum Bill, 2020.

B. Introduction

3. Kenyans have travelled a long and strenuous journey to obtain the 2010
Constitution. Tribute and homage should be paid to those who lost their lives,
means of livelihoods and property in the struggle for attaining a new
Constitution. We celebrate everyone that participated in the processes towards
the enactment of the new Constitution.

4. The KNCHR acknowledges that the drafters of our Constitution envisaged
scenarios that may require amendments of the Constitution and further putting
in place safeguards under Article 255(1) on matters that may only be changed
through a referendum. As such, the KNCHR recognises the importance of this
bill in giving light to Chapter 16 of the Constitution.

5. The Commission reiterates the national values and principles of governance as
espoused under Article 10 of the Constitution which binds all state organs and
all persons whenever they apply or interpret the Constitution among them being
national unity, rule of law, democracy, participation of the people, human rights,
equity, social justice, inclusiveness, non-discrimination, protection of the
marginalised, integrity, transparency and accountability and which shall form
the basis of our submissions.



C. KNCHR’s general observation and proposals

6. KNCHR welcomes the public participation and commends the drafting of this
bill as a means to respond to the challenges that Kenyans have had to
experience in previous referendum processes due to lack of a comprehensive
legislative framework. It is hoped that this Bill in addition to the proposed input
by KNCHR and other actors, will cure the shortcomings of previous referendum
processes and subsequently strengthen the institutional and administrative
processes. This is imperative as failure to do so may lead to a referendum
process that replays the same situation and scenarios that took place in the
2005 referendum that resulted to deep divisions, suspicion, cynicism and
apathy witnessed in the 2007- 2008 post-election violence.

7. KNCHR wishes to make the following submissions from which it seeks that
issues and useful suggestions will be considered and incorporated into this bill.

l. Civic Education

8. With reference to Clause 7 (4) of the bill, KNCHR observes that this provision
will require clarity to ensure adequate and sufficient civic education is
guaranteed to stimulate public discussion and awareness of the constitutional
issues prior to the referendum period. Sufficient time should be accorded for
the conduct of civic education for the voters to make informed decisions
regarding their self-determination. The civic education should enable Kenyans
understand the referendum process, relevant timeliness and also provide
education on the specific.-referendum questions and subject.

9. Suffice to note, that civic education should not be left to one body as in so doing,
it will overwhelm the institution and limit wider reach to the public in all corners
of this country. The incorporation of other institutions such as Independent
Commissions, Civil Society Organisations, Faith Based Organisations and
Non-Governmental Organisations with wide community outreach would ease
challenges that may ensue due to; logistical, resource constraints among
others. Further, KNCHR proposes that the Bill should stipulate the need for
guidelines that will ensure that actors are not given tasks before they have the
capacity to implement them as this might be setting them up for failure.’

10.Additionally, it is imperative that resources are allocated and budgeted for
distribution and the dissemination of the proposed draft questions and other
related material in the Gazetted version and popular version in the official
languages and braille. It cannot be assumed that information will reach all the

! Page 152 para 11.5 of the Final Committee of Experts Report on Constitutional Review Process. See <
https://katibaculturalrights.files.wordpress.com/2016/04/coe_final report-2.pdf> accessed on 6" June, 2020.




11.

corners of the country and that Kenyans would know how to vote on a particular
issue of the referendum.

Comprehensive civic education would depoliticise the referendum process and
enable the voters freely express their will. Care should be given to guard
against partisanship in the conduct of civic education. It is our opinion that the
civic education conducted should be non-partisan achieve a delicate balance
which recognizes the diverse and often conflicting views of all Kenyans.

Il. Verification and publication of the voter register as a preliminary to
the referendum

12. The KNCHR proposes inclusion of provisions that provide for the scrutiny,

verification and publication of the voter register within set timelines after the
IEBC suspends the registration of voters under Clause 7(3) as part of the
preliminaries to a referendum. The opening up of the voter register for scrutiny
should also be electronically available and accessible to all Kenyans to
enhance transparency, accuracy and accountability in the referendum exercise.

lll. Recruitment and Appointment of Returning Officers and other
referendum staff

13.The KNCHR proposes inclusion of statutory timelines upon which the

recruitment envisaged under Clauses 8 and 9 of the bill shall take place to avoid
last minute recruitments. Timely recruitment will also ensure that officers are in
place in ample time before the referendum polling process and well acquainted
with the technology to be used in the exercise. This recruitment should also
adhere to the national values and principles of governance of transparency,
integrity and inclusion to build confidence among the populace.

IV. Inclusion and accessibility considerations for Persons with
Disabilities

14.KNCHR proposes that Clause 22 of the bill that provides for the requirements

for ballot papers should be amended to make provision for braille to cater for
persons with visual impairment. Additionally, while the IEBC is at liberty to use
public institutions as polling stations under Clause 13 of the bil, KNCHR
proposes that the Clause be amended so as to make provisions for due care
and considerations to geographical location of the polling stations and polling
areas be made to guarantee the efficient participation by persons with
disabilities at every polling station and elderly in determining the actual polling
station.

15.The KNCHR welcomes the establishment of peace committees in the

schedule of this bill, Clause 10 of the Referendum Code of conduct, as a
mechanism be addressing the broad divisions in the society occasioned by the
referendum. KNCHR proposes that the establishment of these committees



must be grounded on National values principles outlined in Article 10 of the
Constitution. These committees further, provide local avenues for dispute
resolutions and tailor-made solutions towards reuniting warring parties.

V.  Protection from Discrimination on grounds stipulated in Article 27
of the Constitution.

16.The KNCHR welcomes the proposals of voting under special circumstances
envisaged under Clause 23 of the bill as a safeguard to ensuring inclusion of
groups that are often marginalised during such political process. However, the
Commission proposes that the clause be coined in a mandatory phrase to
ensure full compliance with the spirit and letter of Article 27 of the Constitution.

17.Indeed, in the case of prisoners, the courts in Constitutional Petition 574 of 2013
held that prisoners are, subject to Article 83 (1) of the Constitution entitled to
be registered as voters and have the right to vote under Article 38(3)(a) and
(b) of the Constitution. The IEBC should hence be mandated to put in place
measures to ensure that prisoners are registered as voters and that they are
able to vote on the referendum day.

18.The KNCHR welcomes the provision in this bill that seeks to provide protection
of every Kenyan against acts that breach the code of conduct and the Election
Offences Act such as, discrimination, incitement to violence, hate speech,
intimidation, sexual and gender-based violence, destruction of property among
others.

19.1t is notable that the Bill, must envision the vulnerable groups such as the
Intersex persons are often discriminated on the ground of sex and Birth. These
vulnerable group of Kenyans continue to hold registration documents that
conflict with their actual physical appearances due to having been born with
ambiguous genitalia, chromosomes, hormones and gonads. These is a crucial
group of Kenyans (according to intersex taskforce report2), who continue to be
left behind and face systemic violation in exercise of their civil political rights,
key among them the right to access proper legal registration documents
including elector’s cards, denial of their civil right to vote among others.

20.Kenya’s 2019 Population and Housing Census enumerated 1,5242 Intersex
persons, these were a few who stood up to counter the societal stigma that
demands their lives to be lived in secrecy. However, guided by the United
Nations’ Free and Equal campaign, it estimated that about 0.05 to 1.7% of new
born babies are born intersex worldwide. This means that in Kenya alone,
actual estimated numbers of Intersex persons is between 23,500 and 799,000
calculated against the Kenya’s 47 million population. Therefore, there is need

? Intersex Taskforce report. See <http://www.klrc.go.ke/images/TASKFORCE-REPORT-on-INTERSEX-
PERSONS-IN-KENY A.pdf> accessed on 6" June, 2020

> Report reveals there are over 1,000 Kenyans who are intersex, 5™ Nov, 2019 Article. See <
https://www.standardmedia.co.ke/article/2001348079/report-reveals-there-are-over- 1 -000-kenyans-who-are-
intersex> accessed on 6™ June, 2020,




to ensure that the registration processes envisioned in this Bill, must be
intentional to avoid perpetuating inequality and human rights violations. Further,
those processes and systems established must be in compliance with Article
260 of the Constitution which defines a person comprehensively in a way that
safeguards everyone from discrimination in line with Article 27 of the
Constitution.

VI. Measures to protect Children

21.To this end, the KNCHR submits that there must be intentional measures to
protect children against any violations of their human rights during referendum
processes. KNCHR, proposes a need for a sub section under Clause 13 of the
bill that will ban the participation of children in referendum campaigns or
processes. Often times schools are used as public places with free access for
use as stipulated in this section. Further, there should be no disruption of
learning in schools for purposes of hosting campaigns or use of school grounds
at the expense of the safety and welfare of the children. In the past referendum
processes and elections, KNCHR observed numerous violations of children
rights due to lack of comprehensive guidelines on how to safeguard children
during such processes. Therefore, the IEBC in partnership with relevant actors
should develop campaign guidelines that seek to uphold the rights, security and
welfare of all children in Kenya during the referendum process and especially
in view of the blanket permission on use of schools as polling stations or
campaign grounds.

VII. Measures to safeguard the Sanctity of a referendum

22.1t is important that there are provisions to guard against the use of the
referendum process as an avenue for settling scores or through the use of
violence. An example is the 2005 referendum from which the Committee of
Experts on the Constitutional review process took note as follows:

“The referendum became the perfect forum for the political elite to
air long standing grievances. Each group resorted to distortion and
incitement based on ethnicity and tribal affiliation, and raised
hostility and animosity to levels that exacerbated the divides in
Kenya. It was apparent that a process of reconciliation was needed
but no efforts were made to institute a process of national healing.
This laid the ground for the catastrophic consequences of the 2007
elections”.*

23.The IEBC should therefore be strengthened in order to reign in on persons that
breach the referendum code of conduct and the Election offences Act. Further,

4 Page 21 para 2.3.6 of the Final Committee of Experts Report on Constitutional Review Process. See <
https://katibaculturalrights.files. wordpress.com/2016/04/coe_final report-2.pdf> accessed on 6 June, 2020.




acts that are criminal in nature should be prosecuted by the Office of the
Director of Public prosecution in collaboration with the mainstream criminal
justice actors. KNCHR proposes that collaboration between the two
independent bodies (IEBC, ODPP) should be enhanced so as to tackle impunity
and improve on the handling of criminal cases related to political and
referendum contests.

Vill.  Inclusion of the Campaign Financing Act

24.The KNCHR proposes that Clause 16 (1) of the bill be amended to include the
operationalization of the Campaign Financing Act provisions so as to regulate
the utilisation of funds by referendum committees. The suspension of the Act
persisting should not go without mention and Parliament should seek to amend,
repeal or otherwise operationalize it, as it deems fit.

IX.  Anchoring on Information Communication Technology in the
referendum process

25.The KNCHR notes that there is a glaring gap in terms of anchoring on the gains
we have made as a country in embracing technology in the electoral processes
as provided for under the Elections Act, and as one of the safeguards against
electoral malpractices. As such we propose incorporating such provisions that
shall incorporate technology in the entire referendum cycle from the civic
education, voter registration and inspection of the register, voter identification
during the polling process and transmission of results as captured in the
Elections Act and more specifically Section 44 of the act thereof.

26.Referendum processes in Emergency situations/pandemics

27.The COVID-19 pandemic is a lesson to all in the world, on the need to put in
place measures to address functionality of key processes in emergencies. The
referendum is one of the said critical processes to Kenya's exercise of
Constitutionalism. The KNCHR proposes that this bill, must have
considerations on how to undertake the referendum in pandemics and
necessary safeguards that all actors should put in place to safeguard human
rights for all in Kenya during the referendum processes.

28.The following table contains additional proposals for consideration, based on
the specific sections.

PROVISION IN THE BILL STAKEHOLDER RATIONALE
PROPOSAL

PART I




3. KNCHR takes note of
Clause 5 (7) which provides
for a blanket threshold of
majority of members of the
county assembly.

KNCHR proposes
inclusion of a definite
percentage (such as over
50 %.) This should also be
reflected in clause 9 under
this part.

This is to ensure that
the word “majority” is
not selective

PART lll

6. KNCHR suggests
amendment of Clause 7(4)
under this part to enhance
collaboration to provide civic
and voter education.

Include the provision of
IEBC to collaborate with
other credible state and
non-state institutions for
the purposes of providing
civic and voter education.

Conducting polling
processes is a mega
project. This will lift
part of the load from
IEBC and benefit from
the synergy.

PART IV
7. Clause 8 (i) provides for the
appointment  of  deputy
returning officers but giving a
possibility of them not to be
appointed

8. Clause 11 under this part is
specific about constituency
and may therefore lock out
people in places of detention.

9. Clause 12(a), gives a
possibility of having a whole
constituency declared as a
single polling station

KNCHR therefore
proposes the removal of
the word MAY and replace
it with SHALL as contained
in this clause. The deputy
returning officers should
be appointed at the same
time with the returning
officers.

KNCHR proposes
inclusion of prisons as
designated voting regions
under clause 11.

KNCHR proposes
amendment to the clause
and remove the provision
of a possibility of having a
constituency as a single
polling station.

KNCHR further proposes
capping the number of
voters per polling stations
to 700.

This shall ensure that
the deputies are hired
uniformly.

This will ensure that
prisoners don't lose
their right to vote.

This may deny some

voters the right to
participate in the
referendum due
geographical
distances.

This will increase the
efficiency and
effectiveness

especially in terms of
monitoring the




transparency of the
voting exercise and
reducing the
congestion that results
to agitated voters.

PART V

10. Clause 23 under this part
gives an opportunity to
stagger voting dates.

Clause 23 further lists one of
the groups requiring voting
under special circumstances
as physically disabled
persons

11. Under clause 24 (7), the

time for submission of
observers’ reports is 6
months

12. Under clause 26 under
this part, the mode of
transmission of results is not
specified

13. Provides for use of public
facilities as polling stations.

KNCHR  proposes an
amendment under Clause
23 to have a single day for
the referendum and
remove the possibility of
staggering the dates for
whatever reason.

KNCHR proposes
changing the naming to
persons with disabilities

KNCHR proposes that the
time for submission of
observers’ reports be
shortened from 6 months
to 3 months so as to have
the matters to be
discussed and concluded.

KNCHR proposes to have
the mode of transmission
of results be specified as
electronic.

Add a sub section that will
ensure rights of children
are safeguarded where
schools are used as polling
station or campaigns.

This will eradicate the
possibility of
manipulation of the
voting process and
also ensure that
results are transmitted
uniformly.

The term “disabled
persons”is derogatory
and not in compliance
with  human rights
standards

This will shorten the
period and the reports

can be useful to
establish an overall
analysis on the

credibility of the vote.

This will hasten the
counting and tallying
of the results, increase
transparency and
avoid manipulation of
the same.

This clause is not
conclusive to govern
children rights where
schools are used as
polling  station or
campaigns grounds,
the provision should
go beyond the
structural damage to
the amenities to actual




safeguarding of the
rights and welfare of

the children as
schools are their
environment.
SCHEDULE
10. Clause 10, provides for | KNCHR proposes the | This  will ensure
establishment of peace | need to add a sub section | inclusivity and reduce
committees. and clarity that will ensure | conflict, abuse and
these committees are | bias in appointment
established and grounded | and operations of
by the national values |these committees.

13. Clause 5 (m), provides for
restraining and punishment of
officials.

14. Clause 5 (d), specifies
burials and places of worship
as the only two events where
campaigns cannot be done

15. Clause 10 (3) (d), gives
powers to constituency peace
committees to  conduct
mediation but the powers are
broad.

principles in Article 10 of
the Constitution.

KNCHR proposes to have
the terms, mode and
effecting of punishment to
referendum officials be
specified and pegged on
written law and the various
election law including the
Elections Offences Act.

KNCHR proposes to have

social events, including
weddings be included
alongside places of

worship and burials.

KNCHR proposes that the
mediation process by
constituency peace
committees be for only
non-criminal matters

This will help to avoid
unwarranted
victimization and to
also make the process
uniform.

This will ensure that
the campaign events
are transparent and
avoid clandestine
meetings which may
be not easy to monitor.

This  will
possibilities
situations
criminal
mediated

eradicate
and
where
cases are




KENYA LAW REFORM COMMISSSION’S SUBMISSIONS ON THE REFENDUM

BILL, 2020

PROVISION IN THE BILL

| KLRC PROPOSAL

| RATIONALE

THE REFERENDUM ACT, 2020

Part I- Preliminary

Scope of the Bill

Long title: AN Act of
Parliament to provide for the
procedure of the approval of an
amendment to the Constitution
by a referendum, the conduct of
a referendum, referendum
petitions and for connected
purposes

KLRC makes the following
proposals relating to the scope
and objects of the Bill:

(i) There is need to expand the
scope of the Bill to include
provisions on conduct of all
forms of referenda. A
national referendum to
amend the Constitution is
one form of referendum.
Referenda can be conducted
on any matter of national
importance and such matter
may not necessarily relate to
the matters specified under
Article 255 (1) of the
Constitution. Some
countries have held
referenda on abortion laws,
immigration laws, primary
health care and even
international cooperation
(e.g. Brexit in the UK)

(i) Provide for the procedure of
conduct of county referenda.
The County Governments
Act at section 90 provides
for matters to be subjected
to local referenda. The Bill
does not provide for county
referenda. Countries with
devolved governance
structures provide for
national and regional
referenda.

(ii) If the intension of the Bill is
only to facilitate the
amendment of the
Constitution, the title should
be changed accordingly.
However given that the Bill
proposes to repeal the
Referendum provisions
under the Elections Act, it
must set out a
comprehensive framework

The scope of the Bill as captured
in the long title, the objects
clause and the contents of the
entire Bill is limited to
referendum to amend the
Constitution.

There are no provisions on other
forms of referendum which do
not necessarily involve
constitutional changes e.g.
public interest Bills,
membership of regional bodies
like EAC, etc.

Switzerland is known for its
direct democracy system which
involves conduct of frequent
referendums concerning changes
in its constitution and other
laws.

1



for referenda in Kenya.

Part II- Amendment of the
Constitution by Popular
Initiative

This part does not contain
provisions on the procedures to
amend the Constitution by
Parliamentary initiative. This is
a gap which should be
addressed. It is a constitutional
requirement that if the Bill
relates to a matter specified
under Article 255 (1), it shall be
subjected to a national
referendum before assent by the
President.

Chapter 16 (Articles 255 to 257)
of the Constitution provides for
the two ways of amending the
Constitution, namely,
Parliamentary initiative and
Popular initiative.

Section 4(5) of the Bill provides
that the Commission may '
consult the Attorney-General to
redraft the Bill prepared by the
promoters of the popular
initiative.

This section needs to be
redrafted to align it to Article
257 (3) of the Constitution
which requires the promoters of
the popular initiative should
formulate the general
suggestions into a draft Bill.
There should be concrete
provisions on the steps to be
followed in formulating the draft
Bill including inclusiveness and
public participation.

Section S requires a county
assembly notify the public of the
receipt of the Bill by notice in
the Gazette and in two
newspapers of national

It is proposed that since this is a
national exercise which involves
all the counties, the notification
should be done at the national
level.

circulation.
Part I1I- Conduct of It is not clear whether this What happens in a case where
Referendum proposal will always work for the amendment Bill contains

Section 7 requires that every
question to be determined
during a referendum shall
require the voter to select an
answer that is either “yes” or
“no”

purposes of amending the
Constitution.

A law of this nature should take
into account the unique
requirements of Chapter 16 of
the Constitution, Specifically the
fact that referendum to amend
the Constitution must be based
on a draft Bill should be given
full effect by making detailed
provisions on the process of
formulating the Bill for purposes
of inclusiveness and public
participation. It should regulate
the form of the Bill in terms of

more than one matters and each
matter needs to be voted
separately?

What happens if there are more
than one Bills containing
opposing matters?

Consider providing for different

scenarios including:

(i) Yes and No for draft Bill

(i1) Different questions for
different provisions in the
draft Bill (This is bound to
be complex)

(iii) Options or different Bills




content and size. It should
anticipate a situation where
several Bills are formulated and
subjected to the electorate in a
single referendum

sponsored by different
promoters

Part IV-Matters preliminary to
a referendum

Part V-Voting and Referendum
results

Part VI-Referendum petitions
Part VII-Miscellaneous

It is recommended that there is
need to insert a provision
requiring the provisions of the
Election Act relating to the
following matters to apply to
referenda with necessary
modification:

(a) eligibility to vote;

(b) registration of voters;

(c) compilation and
maintenance of registers;

(d) inspection of the register;

(e) updating of the register;

(f) transfer of registration;

(g) determination of questions
as to registration;

(h) making and determining
claims to be registered and
objections to registration;

(i) appointment of officers to
preside at polling stations;

(j) designation of polling
stations;

(k) place and manner in which
votes may be cast;

(I) design and handling of
ballot papers;

(m) grounds for postponement
of elections;

(n) conduct of campaigns; and

(o) election offences,

Conduct of referendum is
largely similar to conduct of a
general election. The two
exercises are conducted by one
body and relate to the same
electorate. Most of the general
provisions of the Elections Act
can apply with necessary
modifications.

The Electoral Code of Conduct
can also be applied with
necessary modifications

Other gaps identified

It is further recommended that
the following new provisions
should be considered for
inclusion in the Bill:

(i) Given that a referendum,
like a general election, is
an expensive exercise,
there should be a provision
prohibiting more than one
national referendum in, say
five years.

(ii) To avoid abuse, the one
million signatures in
support of an amendment

There is a possibility of abuse of
referendum law where too many
referenda could be brought up to
the detriment of the economy.

3



by popular initiative should
not be drawn from one
county or region, they
should come from a
majority of the counties.
(iii) Verification of the
signatures should be
properly provided for.
(iv) Funding of referenda
should be regulated under
the Election Campaign
Financing Act
A referendum Bill should
also prohibit certain forms
of referenda including
those that may be offensive
to any religion or those
with secessionist agenda.

v)

THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS (AMENDMENT) BILL, 2020

Section 1 of the principal Act

Needs to be amended to change
the title to the Act

Consider whether to name the
Act as the “Kenya Human
Rights and Equality
Commission™ or to use the
exact name provided under
Article 59 of the Constitution,
namely, the “Kenya National
Human Rights and Equality
Commission™

Definition of the term
Commission

Consider whether to name the
Act as the “Kenya Human
Rights and Equality
Commission” or to use the
exact name provided under
Article 59 of the Constitution,
namely, the “Kenya National
Human Rights and Equality
Commission”

General Comment

The Bill seeks to merge the
KNHRC and NGEC into one
Commission to be known as the
Kenya National Human Rights
and Equality Commission and to
repeal the National Gender and
Equality Commission Act, 2011.

If it is the policy position to
merge the two Commissions, it
may be necessary to first amend
the Constitution be deleting
clauses (4) and (5) of Article 59
before repealing the NGEC Act.

The relevant clauses under
Article 59 provide as follows:

(4) Parliament shall enact
legislation to give full effect to

Both the Kenya National
Commission of Human Rights
and the Gender and Equality
Commission derive their
existence and mandate from
Article 59 of the Constitution.
Having been established the two
Commissions have the status of
Chapter 15 Commissions and
therefore amending legislation
relating to the independence of
either of the two must also




this Part, and any such
legislation may restructure the
Commission into two or more
separate commissions.
(5) If Parliament enacts
legislation restructuring the
Commission under clause (4)—
(a) that legislation shall
assign each function of the
Commission mentioned in
this Article to one or the
other of the successor
commissions;
each of the successor
commissions shall have
powers equivalent to the
powers of the Commission
under this Article; and
each successor
commission shall be a
commission within the
meaning of Chapter
Fifieen, and shall have the
status and powers of a
commission under that

@®)

()

chapter.

conform to Article 255 (1) (g) of
the Constitution (Subject to
referendum).
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NGEC/OC/ oo
Mr. Michael Sialai, EBS

15th June, 2020

The Clerk of the National Assembly

Clerk’s Chambers
Parliament Building
P.O. Box 41842-00100
NAIROBI.

clerk@parliament.qo.ke

CC. libendiedward @yahoo.com

Dear

STAKEHOLDER SUBMISSION ON THE REFERENDUM BILL, (NATIONAL

ASSEMBLY BILLS NO. 11), 2020

The Commission has reviewed the Referendum Bill, 2020 and wishes to submit the following
comments for your consideration.

At the onset the Commission notes that the bill seeks to repeal sections of the Elections Act, No.
24 of 2011 relevant on referenda and re-enact them, with some improvements, into a separate

and exclusive law on Referenda (see Part IX of the Bill on “consequential amendments”). It

is also clear that many of the provisions of the proposed referendum Bill 2020 are lifted from the

Elections Act, 2011.

No | Clause

Proposal

Rationale

1. Clause 5

procedure in a
county assembly

the Clause should be amended to
include more elaborate provisions on
public participation at the county
level. The feedback of this public
participation should be reduced into a
report by the relevant committee of
the County Assembly and taken into
account when debating to approve or
reject the Referendum Bill.

This will  ensure
effective and efficient
public participation at
the county level.

Referendum

2, Clause 7 on the
Notice of Holding

The Clause should be amended to
include a sub-clause (after clause 7
(5)) clarifying the limit of questions
that may be included in a referendum.

This will ensure a
referendum ballot is
not crowded.

appointment

3. Clauses 8 & 9 on

The Commission should ensure that
the appointment of Returning

This  will  ensure
representation and




Referendum
Officers.

Officers, Deputy Returning Officers,
Presiding  Officers, and  other
Referendum Officers meet the not
more than two thirds gender principle
and fair representation of Special
Interest Groups. This can be achieved
by putting an additional clause after
9, or sub-clauses in clauses 8 and 9.

participation of Special
Interest Groups in the
affairs of referenda.

Clause 15 on
Referendum

Committees.

Amend by adding a sub clause
providing that ‘The commission
shall not register referendum

This  will  ensure
participation of Special
Interest Groups in the

committee unless its | formation and
composition complies with the | activities of a
not more than two-thirds | referendum
gender principle and fair | committee.
inclusion of Special Interest
Groups;’
Clause 28 (3) on | The Clause should be amended to | The 2 grounds
the grounds | include grounds beyond the results of provided are
Referendum a referendum (qualitative challenge), | insufficient,  narrow
Petitions such as to whether it complied with | and restrictive.

the law and the Constitution.

Clause 31 on who

The Clause should be expanded to

By restricting locus to

may present a |include all adult citizens and |bring a petition to a
referendum nonjuridical ~ persons  such  as | voter either in
petition organisations. constituency or at the
referendum, the clause
unnecessarily and
unduly restricts
legitimate challenge of
the referendum
process or results.
Clause 37 (1) (a) | The Clause should be amended to | The 6 months to
on the period of | reduce the period from six months to | determine a

2 months including appellate

litigation.

referendum petition is
such a long time
especially owing to the
sensitivity and anxiety
that may be there
among members of the
public.

hearing a
referendum
petition.

Clause 41 on
whether the
decision
regarding a
referendum

petition shall be

There should be clarity on whether
the decision of High Court is final or
whether appeals to the Court of
Appeal and Supreme Court should be
preferred. We propose that appeals in
the normal manner be allowed subject

Being an important
question of law leading
to the amendment of
the Constitution, the
determination of the
legality should not be




final.

to time limitation proposed above and
the clause amended accordingly.

left to the 3-judge
bench of the High
Court. Parties to the
petition should be
allowed to appeal all
the way to the highest
court of the land.

Yours

Betty Sungura-Nyabuto (MBS)

Commission Secretary/CEQO







POLITICAL PARTIES LIAISON COMMITTEE (PPLC)

Cre Office of the Regisirar of Pelitical Parties, Lions Piace, 1™ Floor
Raruna Close. Waiveki Way . Westlands
P.O Box 1131-00606. Sarit Centre, Nairobi. Keava.

June 8™, 2020

Hon. Jeremiah Kioni,

Chairperson,

Constitutional Implementation and Oversight Committee (C1OC).
Clerk*s Chamber, Parliament Buildings,

P.O. Box 41842- 00100,

Nairobi, Kenya.

Dear Sir,
_RE: STAI{EHOLD ER SUBMISSIONS ON THE CONSTITUTION OF KENY A (AMENDMENTI(NO.5) BILL.,

- .2019. THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS {AMENDMENT) BILL. 2019 AND
THE RFF’ERENDUM BILL. 2020

‘Political Parties Liaison Committee (PPL C) wishes 10 thank you for your letter REF: KNA/DCS/CIOC 2018109
: lrwmng us to make submissions on the subject bills.

Aﬂached is our.submission as per your letter and we look forward 1o your incorporation of our comments into the biils.
'We a.re also available should there be need for further engagement on the bills,

¥qu ! 'failhfully,

. I\Al.-{RUNCD NYAKERA, CBS
CHAIRPERSOV PPLC STFER]NC COMMITTEE




POLITICAL PARTIES LIAISON COMMITTEE PROPOSALS ON THE

BEFERENDUM BILL, 2020; THE CONSTITUTION OF KENYA (AMENDMENT NO.
5) BILL OF 2019; AND KENYA NATIONAL COMMISSION ON HUMAN RIGHTS

(AMENDMENT) BILL, 2020

RETERENDUM BILL, 2020

PROVISION IN THE BILL STAXEHOLDER PROPOSAL | RATIONALE -
PART Il Section 4 (1): Add after signatures...”in | Political parties being ke;,T Yol
The Commission shall make | consultation with Political Parties.” | players . in  any democratic| .
regulations to  govern  the process such as referendums

verification of registered voters
and signaturcs.

should be involved in the |
formulation of the regulations.
Public Participation is crifical.

PART 1I Section 4 (3)

The Commission may consult with
the  Auomey  General or
Parliament in the redrafting of a
draft Bill under subscction (2).

The PPLC proposes deletion of the
word ‘Parliament’ and replacing the
same with Kenya Law Reform
Commission (KLCR)

The political class should not
have a direct role in drafting
refereidurn bills. Indeed, the
KLRC should be the" entity
mandated to draft all legislative
bills.

PART IV Section 11 (2):

A presiding officer shall require a
persan applying for a ballot paper
to produce the person’s identity
card issued under the Registration
of Persons Act or a valid Kenyan
passport and the clector's card
issued by the Commission.

Delete “and the elector’s card”

To read... “A presiding officer shall
require a person applying for a ballot
paper 1o produce the person’s
identity card issued under the
Registration of Persons Act or a
valid Kenyan passport.

With the  incorporation of
technology - in  our electoral
system, there is no longer need to
produce an elector’s card.

PART V Section 23:

The Commission may make
special provisions for Kenyan
citizens who are out of the country
or who would not be able to vote
on the voting day because of
essential  duties. patients in
hospitals, persons admitted in
sanatoria or homes for the aged
and simular institutions, persons
who lead nomadic life on account
of vagaries of climate, physically
disabled  persons,  expectant

| mothers and persons n lawful [~ °

custody. ;

The PPLC proposes —that the
Commission comes .up with
regulations to guide this provision.

Though a reasonable-and critical
provision, it is equally important
to prevent it from being abused | 7
by the political class. The| 7
Commission should therefore be )
well guided by regulations’ in
determining who these special
citizens shall be.

A declaration made the
| Commission under subsection (4)
: shail be

PART VII Scction 41 (3): . <|
by the.

final, shall not. be |
challenged in anyv court, and shall

Deletion of Section 41(5) (o allow
‘he right of Appeal of any aggrieved

|- partics in the petition to séek redress

'in the Court of Appeal.

{ he conclusive evidence of ‘thel= .1 .°

There is need to incorporaie
wholly judicial authority on the
referendum process. Allowing
{ the right of appeal to the Court of
| Appeal will be critical in!
- ensuring public confidence inthe |
| process and  growth  of’;

[ votina at the referendum to which a5 :




i

iectoral

it relates and of the result of such |
referendum. ‘ L | referendum process. :
THE CONSTITUTION 8 BENY A g s MENDNMEN L NGL 3 BiY i 6 26
Amendment of Anicle 90 (2) of | - The PPLC  supporis  ihe | If adopied. this will enhance
the Constitution. . amendment in its entirety. ! unity and strengthen develution.
¢ - The Committee however gives a !
further proposal that the same |
formula be apphied in the County .
Assemblies where the aspiring .
Governor and Deputy Governor
are listed in the Pariy List for :
Nomination in  the County
Assemblies. i
RENYA NATIONAL COMMISSION ON HUMAN RIGHTES (AMENDMENT) BILL. 2020

Amendment of the KNCHR Actto | The proposed amendment s i The restructuring of NGEC aad
merge the KNHRC and NGEC 10! rejected in toto. 1 KNHRC would be the first stap |
form the KNHREC o

| in reversing the gains made b

| women in socio-political and .

I economic arcnas. The new

| commission-KNHREC-  would
be incffective in handling issues :

| that are specific to women. ;







THE
COMMISSION ON ADMINISTRATIVE JUSTICE

"Office of the Ombudsman"

Chairperson: Hon. Florence Kajuju, MBS
Vice-Chairperson: Mr.Washington Sati
Commissioner: Mrs. Lucy Ndung'u,EBS HSC

Our Ref: CAJ/LEG/5(70)

ot June 2020

Clerk of the National Assembly
Clerk's Chambers

Parliament Buildings, Parliament Road
P. O.Box 41842 - 00100

NAIROBI

Dear Sir,

RE: ~ MEMORANDUM ON THE CONSTITUTION OF KENYA (AMENDMENT) (NO. 5) BILL,
2019 AND THE REFERENDUM BILL, 2020

Kindly receive warmest compliments from the Commission on Administrative Justice
(Office of the Ombudsman).

Your lefter dated 28" May 2020 wherein you sought the input of the Commission in
regards to the above captioned Bills refers. The Commission has examined the Bils and
noted their noble objects and purposes in the context of promoting good govemance
in Kenya. The Commission also takes cognisance of the ongoing debate and efforts
under the Building Bridges Initiative towards the amendment of the Constitution which
may include issues contained in Constitution of Kenya (Amendment) No. 5) Bill, 2019. In
this regard, the Commission is of the considered view that it would be important to
consider a holistic approach which focuses on all parts of the Constitution as opposed
fo piecemeal amendments. Nonetheless, the Commission wishes to make the following
submissions on the proposed Bills.

1. THE CONSTITUTION OF KENYA (AMENDMENT) (NO. 5) BILL, 2019

The Commission supports the proposed amendment in totality. This is informed by
the fact that the Leader and Deputy Leader of a Political Party ought to be given
seafs in both the Senate and National Assembly so as to push and champion the
Party's political agenda in Parliament. '

WEST END TOWERS 24 Floor, Waiyaki Way - Westlands, P.O BOX 20414-00200, NAIROBI.
Tel: 920-2270000, 020-2303000 Toll Free Line: 0800-221349 | SMS Short Code (Safaricom Subscribers) 15700

Email:info@ omiudiman.go ke (General Enquiries) | comolaon@ombudsman.go ke (To lodge a complaint) | Websile: www amiblidsinicin cio ke



2. THE REFERENDUM BILL, 2020

Provision in the
Bill

Proposal by the
Commission

Rationale

Clause 4(1)

Change of the
sequence of the sub-

clauses with clause
4(1) coming after
clause 4(5). In

addition, there should
be an express timeline

within which the
regulations are
developed.

Procedurally, the development of
regulations ought not to come at
the beginning of the provision.

Having the timeline for the
development of the regulations
will address any lacunae in the
legal framework that has been
experienced in the past in Kenya
due to delay in developing the
appropriate regulations. This will
also be critical in the full
operationalisation of the
referendum law.

Clause 5

Sub-clauses 3 and 4
should come after sub-
clause 8.

Proper sequencing of the sub-
clauses engenders coherence.

Clause 5(11)

The communication by
the specker of a
County Assembly
should include reasons
for failure to consider a
Bill.

This may address any mischief by a
County Assembly which may
deliberately fails to consider a Bill
with the intention that it fails.

Clause 6(3)

Split the clause to as
follows:

“3(i)) The Commission
may assign such
symbol, logo, name

and colour for each
answer to a question
to be determined
during a referendum
as it may consider
necessary.

(i) The Commission

This averts confusion with the
symbol, logo, name and colour
used by political party, duly
elected independent candidate
and legally registered organizafion
or association.

Public participation must be
undertaken to give a chance fo
anyone who objects to the




Provision in the

Proposal by the

Rationale

Bill Commission
may consider any assigned symbol, logo, name and
objections that may colour.
arise in respect of the
after publication of the
nofice.”

Clause 6(4) Refer to the symbol, This averts confusion with the
logo, name and colour symbol, logo, hame and colour
of the political party, used by political party, duly
duly elected elected independent candidate
independent and legally registered organization
candidate as well as of or association.

a legally registered
organization or
association recognized
under any written law.

Clause 7(1)(f) | Replace the word This ensures statutory harmony with
“cease" with "close” the Elections Act, No. 37 of 2016.

Clause 7(3) Require the IEBC fto This ensures transparency.
publish the  voter
register on their
website.

Clauses 7(4) Include a provision This guarantees that sufficient civic
that the Commission education is underfaken even
may partner with other where the I[EBC is not given
stakeholders ©in adequate funding.
undertaking civic
education.

Clause 7(5) Move to clause 6 and Proper sequencing of the sub-
insert after sub-clause clauses engenders coherence.

_ (4).
Clause 15(2) Application for This prevents singular monopoly

registration should be

signed by the

Chairperson and
Secretary of the
Referendum
Committee.
Under sub-clause 2(ii),

and infighting within the

Committee.




Provision in the
Bill

Proposal by the
Commission

Rationale

require the full name,
address and
telephone number of
the Chairperson,
Deputy  Chadirperson
and Secretary.

Under sub-clause 2(v),
require  appointment
of two chief agents at
the national  and
county level.

This ensures statutory harmony with
the Elections Act, No. 37 of 2016.

Clause 15(3)

Provide for the
issuance of a
cerfificate of
registration signed by
the Chairperson of the
Commission.

Under sub-clause 3(b).
rejection of registration
should be nofified to
all signatories of the
application.

This averts infighting within the
Registration Committees.

For alignment with the above
proposal.

Clause
and 15(6)

15(5)

Include the symbol,
logo, name and colour
of the political party,
duly elected
independent

candidate as well as of
a legadlly registered
organization or
association recognized
under any written law.

This averts confusion with the
symbol, logo, name and colour
used by political party, duly
elected independent candidate
and legally registered organization
or association.

Clause 17(1)

Require appointment
of two chief agents at
the national and
county level.

This ensures statutory harmony with
the Elections Act, No. 37 of 2016.

Clause 22

Under Clause 22(c),

This ensures statutory harmony with




Provision in the Proposal by the Rationale
Bill Commission
insert the words the Elections Act, No. 37 of 2016.
“Serial"  immediately

before number.

Under Clause 22(e),
the symbol, logo,
name and colour of
the political party, duly
elected independent
candidate as well as of
a Iegolly' registered
organization or
association recognized
under any written law.

This averts confusion with the
symbol, logo, name and colour
used by political party, duly
elected independent candidate
and legally registered organization
or association.

Clause 24(6)

The Commission should
grant an observer an
opportunity to  be
heard before revoking
the accreditation.

Further, gross violation
of the referendum law
should be included as
one of the grounds for
revocation of
accreditation to any
referendum observer.

The opportunity to be heard
ensures compliance with the right
to fair administrative action under
Article 47 of the Constitution and
section 4 of the Fair Administrative
Action Act, 2015.

Gross violation of the law on
referendum should be a ground
for revocation of accreditation,
subject to providing an
opportunity to be heard before
taking such action.

Clause 28 The grounds for a« The grounds for a petition are not
referendum  petition broad enough to cater for the
should include issues procedural issues that have a
relating fo the bearing on the results. Further, the
referendum grounds only focuses on offences
: campaigns. committed by IEBC officials.
Clause 30(2) The necessity sub- This provision [30(2)(a)] negates

clause 30(2)(a) should
be considered.

the very reason for petitioning the
High Court in the first place since it
has the potential of making




Provision in the Proposal by the Rationale
Bill Commission
petition nugatory.
Sub-clause 30(2) (b)
lacks clarity.

Part 1l Infroduce a Clause This ensures statutory harmony with
immediately after the bill. Further, the registration of
Clause 7 stating as the Referendum Committee s
follows: crucial not only during the

preliminary stages but also during
“8. There shall be a the actual conduct of the
Referendum referendum.
Committee registered
by the Commission
with a name, address,
telephone number,
three officials and
chief agents at the
national and County
level"

PartV Counting of votes and It is important to provide for the
announcement of process of counting and
results at the polling announcement of results at the
station is missing polling station before providing for

constituency referendum results
under Clause 25 of the Bill.

Part VI Appeal process s Need fto state whether the
missing decision of the High Court is final or

can be appealed to the Court of
Appeal. This is important for legal
certainty.

We thank you for the continued support and assure you of our highest regards.

Yours sincerely,

LEONARD NGALUMA, MBS
COMMISSION SECRETARY/CEO




[THE NATIONAL ASSEMBLY
I RECEIVED

i
_ { £ JUN 2028 \ ) \Di s heed
| DIRTCTOR COMMITTEE SERVICES
g OFFiCE OF [HE REGISTRAR S =
OF POLITICAL PARTIES I /%{

Telephone: +254(0)204022000 Lion Place, 1* Floor

Email: registrar@orpp.or.ke C‘ y Off Waiyaki Way

\ “”-'.-,

Republic of Kenya

Website: www.orpp.or.ke G-I\) & ( P.O Box 1131-00606

I \-
When replying please quote W \ Sarit Centre, Nairobi,
Ref: RPP/ORG/34 VOL IV(27) , COQA’&/ Date: 11t June, 2020

Ms. Serah M. Kioko, z{’ﬁ@-

National Assembly, .

Clerks Chambers, Parliament Buildings, ‘ ;\6 @
P.0. Box 41842-00100, ‘

NAIROBI.

Dear Madam,

RE: STAKEHOLDER SUBMISSIONS ON THE CONSTITUTION OF KENYA
(AMENDMENT) (NO.5) BILL, 2019: THE KENYA NATIOAL COMMISSION ON HUMAN
RIGHTS (AMENDMENT) BILL, 2019 AND THE REFERENDUM BILL, 2020

Reference is made to your letter Ref: NA/DCS/CIOC/2020(12) dated 3% June, 2020 on the
above subject matter.

The Office of the Registrar of Political Parties (ORPP) considered the three Bills namely: The
Constitution of Kenya (Amendment) Bl (No.5) 2019, the Kenya National Commission on
National Rights (Amendment) Bill 2020, and the Referendum Bill 2020 and herewith tender the
written Memorandum setting out our recommendations for your consideration.

Thank you for your continued cooperation.
Yours faithfully,
ey

Ann N. Nderitu, MBS
Registrar of Political Parties

g
n Office of the Registrar of Political Parties-ORPP i ! @ORPPKenya






MEMORANDUM TO THE NATIONAL

ASSEMBLY  CONSTITUTIONAL

IMPLEMENTATION OVERSIGHT COMMITTEE THROUGH THE OFFICE OF CLERK OF
THE NATIONAL ASSEMBLY

%

1.0 PRELIMINARY

Further to the Honourable Clerk's invitation — by way of a letter dated 3% June 2020 and

received by the Office of the Registrar of Political Parties on the 3w of June 2020 as
referenced NA/DCS/CIOCL2020(12) - the Office of the Registrar of Political Parties
(ORPP) considered the three Bills namely The Constitution of Kenya (Amendment) Bill
(No.5) 2019, The Kenya National Commission on National Rights (Amendment) Bill 2020,
and The Referendum Bill 2020 and herewith tender the written Memorandum setting out

our recommendations for your consideration.

2.0 DISCUSION
2.1. The Constitution of Kenya (Amendment) (No.5) Bill National Assembly Bill. No.
67) 2019
PROVISION | STAKEHOLDER PROPOSAL RATIONALE
IN THE BILL
Clause 1 Consider replacing 2019 with 2020 Proper citation
Clause 2(a) Elections Act 2011 under Section 34(9) that

estops persons registered for elections was
declared unconstitutional vidle Commissioner
for the Implementation of the Constitution v
Attorney General & 2 others [2013] eKLR.
The same ought to be amended to reflect the

principal in this case but be confined to the




Consider providing that ‘a political party
participating in a general election
exercises the right to nominate and
submit its candidates for elections for
electoral areas where they have fielded

candidates.’

groups under the Constitution's Article 100.

Article 90 is meant for affirmative action.

A party that has no single-majority candidates
for instance, for Parliamentary seats or in a
certain county need not spend resources on
development of lists for those categories. For

avoidance of doubt,

Further, this ensures that Parties are not forced
to submit lists in areas where they have no
candidates. The duty to submit 98 part “sts
with all nominees should lie on the Political
Parties and not IEBC. In this case Parties have
the power to choose which lists to submit and
the IEBC shall not be liable for the Parties’
actions.

In 2017 some Parties did not submit all lists yet
the Article 90 of the Constitution as is makes it
mandatory. Nonetheless, a party that fails to
submit a list cannot be considered for allocation
of special seats (even when entitled :- the
same by reason of single-majority elections) as
envisioned under Regulation 26(4) of the
Elections (Party Primaries and Party Lists)
Regulations, 2017 and as was the case in
Election Petition Appeal No. 2 of 2018; Ann
Potisho Kapasar Vs Sialo Natanya Tasur &
5 Others Consolidated with Election




Petition Appeal No. 4 of 2018; IEBC Vs Sialc
Natanya Tasur & 4 Others.

Clause 2(b)

Consider qualifying this clause to
gender.

The Elections Act 2011 under Article 34
ought to be amended to allow the
Commission the power to cherry-pick
nominees but only in the circumstance of
satisfying the composition of Parliament

or county assemblies.

The Clause should provide that the said
Presidential and Deputy Presidential
candidates should not be on all lists of

Parliament but a particular list,

The Composition of the Senate includes twc
youth (man and woman) and two PWDs (mar
& woman) under Article 98(2)(c) & (d) of the

Constitution.

A Party may be entitled to all seats under either
category yet its nominees (presidential and
deputy candidates) are of the same gender.
Two Political Parties may be entitled to a seat
each under either category yet their top
nominees are of the same gender as was the
case with Jubilee Party and ODM Party for the
PWD lists for the 2017 elections.

The Commission should have the power to
balance allocation of seats on priority basis and
ensuring that the composition of the Senate
isn’t defeated. This power ought to also apply
to Article 98 of the Constitution for the Youth
the

Presidential

and PWD categories even when

Presidential and  Deputy
candidates are not nominees under the Youth

and PWDs categories.

This condition not only allows for democracy
but also accords a level playing field to other

special interest groups.




Reconsider the effect of this proposal on
the composition Article 97 (1) (c) of

Constitution.
General The Party lists should remain closed (that is submitted to the Commission before
comment elections).
2.2. The Kenya National Commission on National Rights (Amendment) Bill (National
Assembly Bill No. 1) 2020
PROVISION | STAKEHOLDER PROPOSAL RATIONALE
IN THE BILL
General Include a clause that will allow a restructuring of staff of the new Commission in order tc
comment accommodate the staff who will be affected by redundancy provisions unde the
Employment law framework and re-designations due to duplicity of functions.
2.3. The Referendum Bill (National Assembly No. 11) 2020
PROVISION | STAKEHOLDER PROPOSAL RATIONALE
IN THE BILL

Clause 2 read
together with
other clauses

e.g. 11.

Consider deleting reference to elector

and elector’s card.

The operational word is voter as is under Article
260 of the Constitution and as used in the
Elections Act, 2011.

The current framework of electoral law has n«
place for elector's card; persons who apply fo
registration as voters aren't even issued wit
elector's cards but a registration slip which i
evidence for having applied to be a voter. Th
identification documents for voting are either

national ID or a passport.




The terms are misleading since elector's carc
are not issued. Need for clarity on whether

voting will be manual, electronic or both.

Clause 4 Delete clause 4(1) When cross-referenced with clause 10 herein
the register of voters for use will be the one
prepared under the Elections Act 2011: the
Voter Registrations Regulations 2017 already
provide for procedure of verifying voters
registration.

Further, the power to make regulations is
already provided for under Clause under 45 of
this bill.

Clause 4(2) | Consider redrafting clause 4(2) to start | For structural drafting.

with “The Commission may redraft a bil
to amend the Constitution through Article
257 by popular initiative....”
Clause 4 Consider deleting reference to verifying | The Commission has no way of ascertaining

signatures.

accuracy of signatures but it can ascertain that
the supporters meet the one million voters’
threshold. The consent of voters to support the
same may however be indicated by signatures
but the signatures cannot, in the meaning of

this clause, be verified.

On the other hand, the Bill could introduce a
requirement for the supporters details to be
uploaded on a portal so that they confirm if they
actually support the Bill.




Clause 5(1)

Consider  assigning theé role  of
publication to a different entity for

instance IEBC.

Publicizing the bill cannot justify the cost of &ll
47 county assemblies each publishing the Bill
in two local dailies. The Bills could be published
a number of times, say seven consecutive
days, by the IEBC.

Clause 5(9)

Consider clarifying the ’[Hreshold as

referenced with clause 5(7). |

Consider redrafting to ‘Whe-!re a county
assembly fails to obtain a majority and
not ‘a simple majority’.

|
Qualify the clause by compleiting who the
Speaker of the county assé[mbly writes

to i.e. Speakers of Parliamef]nt.

The simple majority under sub clause 9 is nof
constitutional in terms of Article 257 (7) of the

Constitution.

Besides, does the majority specified in 5(7,

mean the same in 5(9)7

Clause 8 (2)

Consider restricting the substance of the

|
clause. |

|
Clause 8(4) is incomplete. |

Returning and Presiding officer positions ar
not permanent appointments but designatiol
during elections. It therefore goes that :
Returning Officer can only perform functions ¢

a Presiding Officer if designated as such.

PART IV

Consider providing timelinefs for appointment of the referendum officials as well as th

registration of committees. |

Clause 11

Consider deleting the word ivalid’ so that
the identification document!s are simply
an ID and a passport. Flf_lrther delete

reference to the elector's card.

The role of a passport in this case is to identif
the voter, an expired passport is still good fc
purposes of identification. It is along this line
that Act 2011

the Elections define




Consider deleting reference to the

Registration of Persons Act.

Consider providing that the document for
identification when applying for the ballot
shall be the same as that used for
registration and the biometrics used in

registration.

identification documents as 1D and passpor

without reference to validity.

A requirement for on a valid passport will leac

to disenfranchisement.

Reference to the Act has no value.

For ease of confirming the voter's identity

Additionally,  the
electoral system has adopted technology:

identification. Kenyan

registration includes capturing of biometrics.

Clause 12(b) | Consider redrafting to *...a number or a Typographical errors
letter or a combination of numbers and
letters.’

Clause 15(1) | Consider redrafting, to start with ‘The Drafting issue

Commission shall consider applications

of referendum committees. . .”

Replace ‘one committee each in every
constituency’ with ‘one referendum

committee in each constituency’

Consider replacing the word ‘form’ with

‘register’.

Clause 15(4)
(c)

Consider deleting this provision.

The reasons for refusal to register a
referendum committee under 15(4) () and (b)




are sufficient. The discretion under 15(4) (c)

serves no purpose; it may be open to abuse.

Clause 15(6)

Qualify the party to ‘fully registered
Political Party”.

To avoid confusion or false association with
fully registered parties; the same have
elaborate rights under the Political Parties Act
2011.

Generally on | Consider spliting the clause into | The clause is bulky.
clause 15 registration of referendum committees
and requirements for referendum
committees.
Clause 18 Should the polling agent be posted to a | Alive to the question of limited space in ¢
polling area or a polling station” polling station, agents serve as a check * the
poll officials and protect their position’s
interests.
Clause 19(c) | Replace ‘electors register' with ‘voter | The term used in the Constitution is ‘voter’ anc
register’. not ‘elector.
Clause 19(2) | Delete the ‘shall'. The word shall is repeated
Clause 19(2) | Rework the numbering. No. 2 is repeated

Clause 19(2)
which the new
19(3)

Reconsider the powers of the deputy

presiding officer.

Consider replacing the word ‘place’ with

‘polling station’ or ‘polling area'

Generally, clause 19 is too long and thus

may be split into two clauses.

Contradicts Clause 8(5)

Clause 20

Consider providing a timeline for the

campaign period.

To address unending campaigns.




[Clause 21

Delete the term ‘elector

The term used in the Constitution is ‘voter anc

‘submit’

not ‘elector’.
Clause 24 | Consider changing to ‘The Commission Drafting issue.
which is new | shall accredit referendum observers not
24(1) later than two months before the
referendum date.’
Clauses 24(1) and 24(3) should be
drafted in one paragraph.
Clause 24(2) | Delete this clause.. A repetition of the new 24(1).
Clause 24(3) | Consider merging 24(3) with the revised
24 (1) in line with established criteria
under the Act; delete this clause.
Clause 24 Consider not making reference to Partisanship means prejudice towards a
partisanship. Accreditation  may | certain cause.
however be revoked when or if one | The Bill has not developed a measure for
contravenes the Act. partisanship.
Some organizations/individuals that will apply
to be observers will be involved in creating
awareness on the Referendum questions
perhaps with a particular stand as guided by
the various principles including respect for
human rights. Their stand could have them
deemed partisan.
Remove the words ‘manifestly partisan’ | The words are an avenue for abuse of
or consider defining the same. discretion.
Clause 25(e) | Consider replacing the word ‘deliver’ with Voting may be either manual or electronic thus

need to provide for both.




Clause 26

Redraft ‘for ward’ to forward.é

Reconsider redrafting sub ciause (2) to
‘The Commission shall recgive results

from every constituency before declaring

referendum results.’ !

Consider adopting the procédure for the

Presidential election for sub clause (3).

Typographical error.

Drafting issue.

Logical flow of activities.

Clause 27(a)

Consider replacing ‘or’ with ';and'.

Transparency purposes.

Clause 33

Persons authorised to sign|the petition
should include a person/persons

authorised by the petitioner(fs).

Lessons learnt from Moi V Matiba & 2 n*hers
Civil Appeal No 176 of 1993 whereby the case
failed on account of the failure by Matiba to sigr
the pefition personally. The purpose o

pleadings is to aid justice.

The Elections (Parliamentary and Count
2017 unde
Regulation 8(4) (a) stipulate that the petitiol

Elections) Petitions Rules,
shall be signed by the petitioner or by a persol
authorised by the petitioner. The same - oul

be applied to Referendum Petitions.

Clause
37(1)(a)

Consider reducing the @timeline for
determining the Petition. An upper limit of

sixty days could be interrogated.

The six months is long not unless the court

have other competing electoral cases.

Clause 37

Consider making provision for an appeal

process. |

The stakes at hand require comprehensiv

avenues for aggrieved parties to seek justice.

Clause 40

Consider providing that the@ Commission

shall have custody of ballcirt boxes and

Preservation of records and integrity of th

election materials.

10



o

forms. Further, that examination of votes
ought to happen at the Commission’s
warehouse as opposed to ferrying ballot

boxes to the court.

General

comment

Consider making a proviso for exit polls
as is in under Paragraph 14(b) of the
second schedule to the Elections Act,
2011 as long those conducting exit polls
do not publish their results during polling

time.

Builds up to transparency and one of the ways

of determining voting behaviour/demographics.

KDy

Ann N. Nderitu, MBS
Reqistrar of Political Parties

11






Our Ref: IEBC/DLPA/CORR/2020
Your Ref: KNA/DCS/CIOC/2019(09J

The Clerk,

National Assembly,

Clerk’s Chambers, National Assembly,
Parliament Buildings,

P.O Box 41842-00100,

NAIROBI.

Attn: Serah M. Kioko

Dear

RE: STAKEHOLDER  SUBMISSIONS ON THE CONSTITUTION OF KENYA
(AMENDMENT), (NO.5) BILL 2019, THE KENYA NATIONAL COMMISSION ON
HUMAN RIGHTS (AMENDMENT) BILL, 2020 AND REFERENDUM BILL 2020

Reference is made to the above and the call for submissions in the facilitation of public
participation on the above captioned Bills.

(. The Commission has since reviewed the Bills that have a direct impact on its mandate
namely:

1. The Referendum Bill, 2020- Kenya Gazette Supplement No. 71 (National
Assembly Bills No. 11); and

2. The Constitution of Kenya (Amendment) (No.5) Bill, 2019-Kenya Gazette
Supplement No. 158 (National Assembly Bills No. 67)

Forwarded herewith please find Memoranda with our comments for your consideration.
§THE MATIONAL ASSEMELY
RECEIvE D
LRUN &
-W. CHEBUKATI o 0o COMMITTRY SERVICES
CHAIRMAN

| 4
'l"ﬁe:uuunlnn&l_i‘.ﬂ:rrout:::u-ug

address: Anniversary Towers, 6th Floor, off University Way, P.O Box 45371-00100 Nairobi, Kenya
phone: +254 (Q) 2769000, fax: +254 (0) 20 2219185, email: info@iebp.o_r.ke. website: www.iebc.or.ke



THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM

TO THE CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE OF
PARLIAMENT

ON
THE FOLLOWING BILLS;

1. The Referendum Bill, 2020- Kenya Gazette Supplement No. 71 (National
Assembly Bills No. 11)

2. The Constitution of Kenya (Amendment) (No.5) Bill, 2019-Kenya Gazette
Supplement No. 158 (National Assembly Bills No. 67)

Independent Electoral & Boundaries Commission (LE.B.C)

" 'Anniversary Towers, Off University Way
P.O. Box 45371-00100, Nairobi-Kenya
Telephone: +254 (0) 20 29925




INTRODUCTION

1.

The Independent Electoral and Boundaries Commission (IEBC) established under Article 88 of
the Constitution is responsible for the conduct or supervision of referenda and elections to any
elective body or office established by the Constitution and any other elections prescibed by

an Act of Parliament.

The IEBC is a Constitutional Commission established under Chapter 15 of the Constitution with

particular reference to Article 249 which sets out the objects of Constitutional Commissions.

The general functions of the IEBC and other Commissions as we are aware are set-out under
Article 252(1). However, the specific mandate of the Commission is primarily governed by

Article 88(4) of the Constitution and the IEBC Act,

The Commission notes the Bills under reference and makes submissions:

THE REFERENDUM BILL (NATIONAL ASSEMBLY BILLS NO. 11), 2020.

Purpose of the Bill

3.

The Bill seeks among others to provide for the procedure of the approval of an amendment to
the Constitution by a Referendum, the conduct of a Referendum, Referendum Petitions and
consequential amendments to the Elections Act, No. 24 of 2011 which currently provides for

the conduct of a Referendum.

We welcome this draft and wish to make some general comments as follows:

General Comments

T

g

Aﬁ?

The Commission in consultation with the Justice and Legal Affairs Committee of Parliament
(JLAC) has also developed a Referendum Bill which has since been forwarded to the Speaker
of the National Assembly. Our proposals herewith therefore largely reflect the provisions in

the Commission’s Bill.

Specific Comments

8.

This Bill intends to provide for detailed procedures applicable in the conduct of Referendum

and to this we make the following specific comments:






The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the nOJnEnﬂ o..m a wmmmﬁ_.&::,_.

No. PROVISION IN THE BILL : ﬂ»ﬁ:ﬂrmmwﬁmomomk : RATIONALE
1. PART I: PRELIMINARY Um_m.E the 69.% “elector” and replace | Introduces and/or makes reference to some
“voter” definitions that either have no co-relation to

Clause 2-Interpretation the referendum process or have a meaning

Delete reference to “electors card” assigned to it that is wrong.

which has since been deleted by Act No.
12 of 2012.

Delete the words ‘polling area” and
replace with “electoral area”.

Delete “polling time” and replace with
“voting period” and assign definition
provided under the Elections Act.

2 Clause 3-Objects of the Act Reword (a) and (b). Provisions (a) and (b) are synonymous.

. ( Have the same connotations)
The object of this Act is to provide for—

(a) the procedure for the approval of an
amendment to the Constitution by a
referendum;

(b) the conduct of a referendum for the
approval of an amendment to the
Constitution; and

W

(c) the procedure to challenge the
conduct of a referendum.

p—
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The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the nosn_cnn ofa w.mmmnmza:ﬁ. referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

No. PROVISION IN THE BILL

RATIONALE

STAKEHOLDER PROPOSAL

(c) the timelines within which the county
assembly shall consider the Bill.

New Provision

To add a new provision to read:

“For purposes of a referendum to amend
the Constitution by popular initiative
pursuant to Article 257 of the
Constitution the promoters of the
popular initiative shall collect not less
than one million signatures of registered
voters of whom—

(a) not more than one third shall be
from one county; and

(b) voters in each of at least half of
the counties shall be represented.

This is to affirm that a majority of citizens
were engaged before an Initiative can be
considered.

This ensures that the promoters of the Bill are
able to demonstrate an absolute majority in
support of the initiative as opposed to
pushing an initiative where signatures have
been collected by example from only 2
constituencies out of 17 in Nairobi County.

Clause 5(3)-(12) -Provides procedures for
voting on the Bill by the County
Assemblies.

kg

To consider cross-reference to the
County Government Act to mitigate
introduction of procedures that may
differ than that provided under the
County Government Act.

General procedures for debate and voting in
the County Assemblies is exhaustively
covered under the County Government Act
No. 17 of 2012).

Clause 5 (10) If a draft Bill has been
approved by twenty-four county
assemblies it shall be introduced in the

To delete the word “introduced” and
replace with “submitted”.

The County Assemblies are merely submitting
what they received and debated upon within
the meaning of Article 257(6) & (7) and as
such cannot be said to ‘introduce’ the Bill

S
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The Referendum Bill (National Assembly Bills No. 11), 2020 seeks among others to provide for the procedure of the approval of an
amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

No. PROVISION IN THE BILL STAKEHOLDER PROPOSAL RATIONALE

(c) the day on which a referendum is to
be held which shall not be less than
twenty-one days after the date of the
publication of the notice;

(d) the polling times during the
referendum;

(e) the day by which a referendum
committee shall have registered with the
Commission; and

(f) the day and time by which campaigns
in support of or in opposition to a
question to be determined during a
referendum shall start and cease.

W

9, Clause 7 (5)- Every question to be | To reword to read: Framing of Referendum Question cannot be
determined during a referendum shall : restricted to a “Yes” or “No” answer whereas
require the voter to select an answer that | 7(5)- A referendum question shall be so there is possibility of the need for different

is either “yes” or “no”. worded that each voter may express an wording based on nature of referendum.
opinion on the question or option by

making a mark after the word “yes” or
“no” on the ballot paper.

7(6)-Where there are two or more Bills,
a referendum option shall be so worded
that each voter may express an opinion
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The Referendum Bill (National Assembly Bills No.

11), 2020 seeks among others to provide for the procedure of the approval of an

amendment to the Constitution by a referendum, the conduct of a referendum, referendum petitions and consequential amendments to the
Elections Act, No. 24 of 2011 which currently provides for the conduct of a referendum.

No. PROVISION IN THE BILL STAKEHOLDER PROPOSAL RATIONALE
constituencies and within forty eight
hours from the close of the final polling
in the referendum—
14. PART VI: REFERENDUM PETITIONS To Add: To ensure that we safeguard the right for
review of possible wrong decisions.
Clause 29-Referendum Petition and | ‘An appeal from the High Court in a
composition of the court. referendum petition shall lie to the Court
of Appeal on matters of law only’
13 Clause 40(2)-Examination of Votes To reword and cross-reference | The grounds when results may be struck out
) applicable grounds to the Elections Act | under vote scrutiny are not exhaustive and fall
(2) Where the votes at the trial of an in relation to election petitions. mroz. of grounds listed under Clause 82 of
election petition are scrutinized, only the Elections Act
following votes shall be struck off—
16. Clause 41-Powers of the Court To add the words, “within seven days” | There is need to provide clarity on when the
) ) between the words ‘court’ and *shall’ Registrar of the High Court is to deliver
41(3)-The Registrar of the High Court decision made by the court determining the
shall deliver to the Commission a certified Referendum Petition.
copy of any decision made by the High
Court under sub-clause (1).
17. 28(2) A petition challenging the conduct,

result or validity of a referendum shall—
(d) be filed in the High Court within
twenty-one days of the publication of the

To delete “twenty-one™ and replace
with “ twenty-eight”.

21 days is not sufficient.

The period of 28 days is informed by best-
practice in the management of election

-

S
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THE CONSTITUTION OF KENYA (AMENDMENT) BILL, (NO. 5) OF 2019

Purpose of the Bill

9.

The Bill seeks to amend Article 90 of the Constitution of Kenya in order to make provision for
political parties to nominate to Parliament, Presidential and Deputy Presidential Candidates
and further to prioritize them in the party lists. Further the Bill seeks to among others:
implement Article 10 of the Constitution, providing for national unity, participation of the

people and inclusiveness in order to ensure the country remains united after general elections.

10. We note the proposals in the Bill and wish to make some general comments as follows:

General Comments

11.

12.

Proportional Representation as governed under Article 90 of the Constitution is a hybrid of
both the FPTP (‘First-Past-The-Post’) and PR (‘Proportional Representation’) models. It
provides for the allocation of special seats to Parliament in proportion to the total number of
seats won by candidates of the political party at a General Election based on closed lists. A
system which combines various elements but in essence is somewhat a Mixed Member
proportional system as it combines the mixed plurality and the proportional representation at

the same time.

We note therefore that while this proposal seeks to provide for the nomination of candidates
for President and Deputy president in the party lists, it results in the introduction of a new PR
model of the electoral system which if implemented will inevitably have an equal effect on
nomination of all other candidates for other elective positions both at National and County

level.

Specific Comments

13. While we appreciate that the Bill seeks to ensure the realization of Article 10 of the Constitution

within the electoral system, we make the following specific comments:






The Constitution of Kenya (Amendment), (No. 5) of 2020 seeks to amend Article 90 of the Constitution of Kenya in order to make provision for political
parties to nominate to Parliament, Presidential and Deputy Presidential Candidates and further to prioritize them in the party lists. Further the Bill seeks

to among others; implement Article 10 of the Constitution, providing for national unity, participation of the people and inclusiveness in order to ensure
the country remains united after general elections.

No.

PROVISION IN THE BILL

ST AKEHOLDER PROPOSAL

RATIONALE

Article 90 (2) -The Independent Electoral
and Boundaries Commission shall be
responsible for the conduct and supervision
of elections for seats provided for under
clause (1) and shall ensure that—

ﬂw each political party participating in a
general election nominates and submits
a list of its candidates for election.

Reword to:

i. Provide clarity on whether voters can
choose between voting for a
complete list of candidates of a single
party ("list vote") or voting for
individual candidates from one or
several lists.

ii. Provide for "The water mark" i.e -the
number of seats a specific party can
be expected to achieve. (The number
of seats that the party wins, combined
with the candidates' positions on the
party's list, in determining whether a
particular candidate will get a seat
etc).

How will the seats be distributed to each party?
Shouldn’t it be in proportion to the number of votes
the party receives?

By deleting the words “of all the persons who would
stand elected if the party were to be entitled to all the
seats provided for under clause (1)", it is not clear
whether voters may vote directly for the party or for
candidates whose vote total will pool to the party,

To indicate whether the List will be a
“Closed-List” or “Open-List”.

As a measure towards ensuring equity in
representation, it is important to affirm whether the
List is to be submitted before or after a General
Election and FURTHER delineate whether voters have
at least some influence on the order in which a party's
candidates are to be listed OR whether it will remain

that only active members or party officials determine
the order of its candidates.
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CONCLUSION

14. The Commission requests this Honourable Committee to consider the proposals herein.

CHEBUKATI
CHAIRMAN
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Description of Organization

Katiba Institute is a research, litigation, constitutional education, and public engagement body whose
principal objective is to achieve social transformation through the Kenyan Constitution. To achieve
that objective, KI promotes the implementation of the Constitution, including its political, social and
economic agenda, and values and principles. In the medium term, KI's work will help establish a
culture of constitutionalism.

General Remarks

The Referendum Bill secks to provide for the procedute for the approval of an amendment to the
Constitution by a referendum, the conduct of a referendum for the apptoval of an amendment to the
Constitution and the procedure to challenge the conduct of 2 referendum.

The proposal for legislation referendum goes towards addressing a legitimate gap on the process of
constitutional amendments in Kenya. However, it is our view that the Bill as presented fails to take
into account fundamental aspects concerning the constitutional amendment process and principles of
the Constitution that impact on this process. The proposed law has not made adequate and
comprehensive provisions on the various procedural components on the amendment of the
constitution and conduct of a referendum as outlined under Article 257, of the Constitution. In
particular, and as explained in detail below, the Bill falls short of the constitutional requirements of
public participation, freedom of association, detailed procedures about constitutional amendments
not clarified by the Constitution; absence of timelines of the process both at the national and county
levels; procedures, powers and roles of the president, judiciary, parliament, and county assemblies
attendant to the conduct of referendum.

A. Summary Review of the Bill

Upon review of the Bill, we have made note of both general and specific shortfalls in the provisions
of the Bill, which are set out comprehensively in the submission attached. Our observations are as
summarized below:

Procedure for the approval of amendment of the constitution
This is one of the key components of the Bill, which has howevet, failed to address substantive aspects
concerning the constitutional amendment process for instance:

o Impasse on amendment Bill between the Houses and implications on the subsequent
processes leading to referendum _

o Certification that a Bill is one that requires a referendum — is this the function of parliament
when presenting the Bill to the president, and if so, can the certification of a Bill as one
requiring or not requiring a referendum be a disputed matter to be challenged? This is a
legitimate issue since, depending on the intended outcome, the process can be manipulated by
submitting it as one that is not a referendum issue while in substance it is.

o The county assemblies may not amend the bill but may Parliament? [ Parliament can make
changes then the bill would cease to be from the popular initiative.



Public participation: The Constitution entrenches public participation in all matters involving the public,
the constitutional amendment process thus, demands that the people are centrally involved in the
process from its initiation to the completion through the referendum process. Proactive public
education and public consultation should be ensured through diverse channels that facilitate
participation and reaches the public needs in all the procedures including;

o Initiation of the amendment process

o DProcesses by IEBC e.g. formulation of referendum questions, review of Bill from the populat

initative
o Procedure in the National Assembly
© Procedure in the County Assembly

The participation of the people in an amendment to the Constitution needs to be as prominent as the
process of making the constitution.

Appeals and right to petition conrt
o The Bill also fails to provide for procedure for any recourse where there is dissatisfaction with
the decisions on the process for instance, decision of the IEBC on verification of signatures
(clause/regulations); drafting of referendum question(s) — clause 6; register of voters; decision
on whether popular initiative meets the constitutional requirement

0  On the right to petition court, the Bill does not cover instances when the public can petition
to coutt. Since the Bill under clause 3 is also concerned with the procedure for the approval
of an amendment to the Constitution by a referendum, the right to petition court should also
be assured beyond challenging the conduct of a referendum. Furthermore, the Bill should not
limit grounds under which the court can be petitioned to challenge a referendum.

o The right of who can initiate an administrative appeal or petition to High Court should not be
limited, since constitutional amendment process is a public interest process.

o The Bill should also clarify the right of appeal against a decision

Referendum questions: There is a conflation of issues regarding the formulation of referendum question(s)
from the proposals for constitutional amendments. It is not clear what a referendum question entails
— does a question deal with a set of amendment issues or not or are different amendment issued
covered by different referendum questions? What is the procedure for formulating the referendum
questions including the guiding criteria? Is the process of formulation vested in the Commission
solely? How does the public participate? Can the Commission’s exercise of its formulation powers be
challenged and what ways — Parliament? Courts? '

Campaign committees: the principle behind the model/concept of campaign committees needs further
reflection; it does not seem to be adapted to the local circumstances and the dynamics of the Kenyan
population. Requirement for registration and regulation may not facilitate a meaningful participatory
process and limits how the public may wish to organise itself in the constitutional amendment process.



Demarcation of roles, powers and procedures of key actors: The Bill needs to be clear on the exercise of powers

of various actors involved in the amendment of the constitution and the referendum process including
the Commission, Parliament, County Assemblies, President and the Coutts. The extent of the powers
of each actor should be clear, implications and recourse for failure to fulfil roles and recourse from

the decisions along the process.

Definitions:

o The Bill needs to ensure harmonization of terms e.g. elector versus voter

o All definitions should be aligned to the referendum and not electoral process

o Referendum question definition should be revisited in view of concerns about formulation of

referendum question

Timelines

The Bill also needs to clarify all the timelines involved in the process and set out clear timelines at

each stage e.g.

o Verification of signatures in respect of amendment by popular initiative

o Period within which the president requests the Commission to conduct an election from the
point when he received the Bill

o Period within which Commission sends the proposals to Counties

B. Detailed Review of the Bill

Original

Amending instructions

Comments

Use of “voter and elector” —
should be harmonized. Both
terms voter and elector
defined in clause 2

Recommend adoption of the word
“yoter” as it is a2 more familiar term
with the public and doesn’t
necessatily speak to an election as
compated to “elector”

This should be amended
for clarity purposes to
avoid confusion. The
word “elector” seems
more inclined towards
elections and not a
referendum process

Polling station definition —
clause 2 — should refer to a
referendum and not an
election.

In clause 2, redefine “polling station”
to fit the context of a referendum
and not electoral process

The wrong terms may
cause the public to
confuse a referendum with
an electon process

In clause 3(a) the phrase used
is “approval of an
amendment to the
Constitution by a
referendum,” and in (b) the

It hard to see the difference between
these. Presumably (a) was intended to
refer to the popular initiative
procedure and (b) to Article 255
referendum. The provisions on the




Original

Amending instructions

Comments

conduct of a referendum for
the approval of an
amendment to the
Constitution

popular initiative are not limited to a
referendum — quite rightly.

Indeed the entire Bill is not limited to
referendum issues.

Clause 3 (c) seems to imply
that only the process of

conducting a referendum is
subject to challenge and not

the outcome of a referendum.

It does not capture what can
be challenged as set out by
Clause 28. (1) The conduct,
result and validity of a
referendum may be
challenged by petition to the
High Court.

That said, Clause 28(3) seems
to limit the issues that can be
challenged concerning the
conduct of the referendum

Clause 3 (c), clause 28(1) and clause
28 (3) should speak to each other to
avoid gaps in instances when the
outcome is challenged

This will ensure that
parties have accurate
information regarding the
law governing the
referendum

Clause 3 does not mention
other referendums — not
related to the Constitution
but the Bill would repeal the
existing provisions in the
Elections Act on thus

Include other referendums

4(1) The commission shall
make regulations to govern
the verification of registered
voters and signatures;

The Bill ought to clearly outline the
precedents that the commission
would rely on in coming up with the
regulations.

The petson who signs a petition to
amend the Constitution should not
be required to be a registered voter;
but, contact details must be provided,
at least a phone number, so that some
people be contacted in a spot check
to see that signature were genuine.

The bill should also define a
signature: Is it physical? Electronic?
Or just a click?

This will provide more
information on
qualifications for a person
who can sign and the
information that should
accompany the signing




Original

Amending instructions

Comments

4(2) on the role of the IEBC
in redrafting the Bill

Suggest it is for the Law Reform
Commission. Should consult closely
with the Bill promoters. Remove
reference to the Standing Orders

Standing Orders do not
deal with the form of Bills

Part II: Have many gaps in
the process. It does not
include critical stages in the
process - including people
participation, recourse where
there is dissatisfaction with
IEBC's decision.

Reference to the Public Participation
(PP) Bill should guide how PP should
be incorporated into this Bill. There
is no active public education on the
proposed amendments to the Bill —
only mention of publication about
the Bill that includes a summary of
the amendments and invitation of
views from the public and civic
education by the IEBC (which is only
in the period before the referendum
vote)

Meaningful public
participation is required
under the Constitution
and should meet the
threshold for general
satisfaction and
confidence in the process.
[t would be a gross
injustice not to ensure that
the public is provided with
the information necessary
to meaningfully
participate.

Clause 5(1) Upon receipt of a
Bill submitted to a County
Assembly under clause (4),
the County Assembly shall
notify the public of the Bill
by notice in the gazette and in
two newspapers of national
circulation;

The Bill should also require the use
of local radio stations and public
notices at all County Commissioners’,
Chiefs and Assistant Chiefs’ offices
to encourage local discussions on the
Bill and also to ensure that the notice
of the Bill reaches communities
within each county that do not have
access to the gazette or national
newspapers in circulation.

The Bill should also state that
“County Assemblies must hold public
meetings in each location or sub-
location within the county to hear the
entirety of a county popular opinion
on the Bill before voting on whether
or not to approve the Bill.

Perhaps the Bill should clearly define
what a “county majority” is.

It is not enough for a
county to give notice in
the gazette and two
national newspapers.
Further, the procedures in
a county assembly need to
better explain how the
views expressed by ethnic
groups and marginalized
communities will inform
the decisions made by
county assemblies when
they vote on the Draft Bill.

Clause 6; Reference to the
referendum question in clause
6(2)7 2af&4is
contradictory to (5) where it
is stated that “Every
question” to be determined

Need to clarify whether the
referendum is a set of questions or
limited to one question to avoid
confusion and further clarify whether
the setting of the referendum
question is exclusively the mandate of

This appears to limit the
issues to be addressed in a
referendum to a single
question as opposed to a
set of questions. It also is
not clear about whether
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Amending instructions

Comments

during a referendum shall
require the voter to select an
answer that is either “yes” or

113 2

no .

IEBC. It does not give direction on
whether [EBC can be challenged, for
example, for not addressing some of
the referendum issues that may arise

the IEBC has the exclusive
mandate to set up the
referendum questions.

Clause 6(7) says threshold to
be a majority of the CA

members

Clause 6(9)

6(9) and (11) Communicating
failure to pass or to consider

the Bill

Change language to quorum which is
presumably what is meant.
Alternatively— a vote in the county
assembly is not valid unless at least
half of all the members cast a vote, if
this is what is meant.

Suggest that the motions should not
pass unless supported by at least half
of all the members.

Should clarify that is to Speakers of 2
Houses of Parliament — and IEBC?

Clause 6(3) The commission
may assign such symbol for
each answer to a question to
be determined during a
referendum as it may
consider necessary.

The symbol should be easily
identifiable and understood across
the populace

This will help avoid
confusion during the
voting process

Clause 7(1) Notice of holding
a Referendum

Accessibility of information needs to
be put into consideration to ensure
that the citizenry has the necessary
information

This would enable citizens
to fully participate in the
Referendum process.

Clause 7(4) The commission
shall conduct voter and civic
education on the question to
be determined during the
Referendum;

Make it explicit that the voter and
civic education ought to be widely,
evenly, and equally distributed across
counties, constituencies, wards and
predominantly within marginalized
communities.

This would ensure
compliance with the
constitution in terms of
adequate public
participation and
complying with the
inclusion principles.

Clause 9(1) Appointment of
other officers;

The Bill should provide the specific
duties and powers the additional
referendum officers shall be given,
compliant with the commission
designations.

For clarity purposes.

Clauses 15(1) and 16 (1)
Referendum Committees;

This needs more thought. It is
possible that the
registration/accreditation can eat into

Certain
individuals/communities
may not have the capacity
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Amending instructions

Comments

the 90 days and could be abused to
deny accreditation to others.
Language also unclear: A person ...
shall form one committee. ..

We also contend that it is a violation
of the right to freedom of expression
to say that anyone who wants to
campaign must form a committee.

If so a statement under Article 24(2)
is necessary

to establish a committee in
every constituency and
thus may be left out

On the other hand, clause
20 indicates a person may
campaign.

Clauses 18(1-3) and 19 (1-4)
Appointment of agents and
Rights and duties of agents

respectively;

Include a clause that requires election
agents to make an oath of
confidentiality and secrecy.

Referendum Code of
Conduct requires secrecy
and confidentiality, thus
the need for the agents to
swear so as to uphold
these requirements. .

Cause 21(2) must not vote
other than where one is
registered

Consider removing this limitation

The whole country is one
constituency, rather like a
presidential election. If the
voters roll is electronic it
should not be necessary to
vote only where one is
registered. A referendum
may be at any time of year
— many people will not be
where they are registered.
For purposes of Article
255(2) the county of
registration could be
calculated again
electronically

23 Commission may make
special provision

Make it more of an obligation.

Everyone has the right to

vote.

Clause 24(1-7) Accreditation
of Referendum Observers;

Incorporate a timetable and avenues
for publication of accreditation
guidelines.

Incorporate provisions which state
what kinds of organizations, or
institutions’ shall be eligible for
accreditation.

Modify provisions about partisanship.

Need for clarification

One would expect no
Kenyan to be neutral in
the sense of having no

view. International is
different.
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Clause 42 (1) Petition
Expenses;

What are the possible grounds under
which the vexatious claims are found?

The grounds have not

been outlined cleatly in the
Bill.

Part VI - does not indicate
whether the decision of the
petition before the high court
is final or can be appealed.

Give clear provisions on whether the
petition before the high court is final
or appealable

If the appellate process
and determination of a
final judgement are not
clear, then any challenges
will result in protracted
litigation on jurisdictional
questions.

Clause 43 on facilitating
voting by persons with
disability

Should come along with provisions
on who votes and.

Question of logical
arrangement

Clause 44; Offences by
referendum officials

This section needs to be reviewed in
consideration of the Election
Offences Act (EOA)

Further clarity required on
the penalties for election
offences by referendum
officials

Clause 8(1) under the
Schedule: Composition of the
Code of Conduct
Enforcement Committee;

Is there 2 maximum number of
representatives that the committee
should have? If there is, what is the
selection process?

Further clarification
required.
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Code of practice will ban
campaigning while being
observer

Clause 25 Implies counting is
at polling stations

Should it be explicit?

Clause 28 Referendum
petition

Incorporate a section requiring that
all the information and documents
created throughout the referendum
voting cycle will be made available to
the public upon request.

To ensure adequate access
to information and to
facilitate filing of petitions

Clause 30 (1)(b)

Clause 30(2)(b)

Delete?

Rethink and redraft

The result is not final —
because there may be a
petition, as the following
clauses make clear

(b) is well-nigh
incomprehensible!

[f the petitions is
presented in time — what is
the effect? This clause is
about an out-of-time
petition.

Clause 31; On Persons who
may present referendum
petition.

This needs to be interrogated since its
effect is to limit who can challenge a
referendurn before the High Court

This appears to be
unconstitutional as it can

“mean that all organizations

would be easily locked out
from challenging the
process because they have
no vote!

Particularly if the basis is a
violation of human right
(e.g. to vote) this violates
Article 22(2).

Clause 37(3) withdrawal of
petition

With permission of the court?

Should it be so easy to
withdraw if it is a public
interest action?

Clause 38 (1-6) Powers of the
court to summon witnesses in
a Referendum petition;

What is the exact punishment for any
petson responsible for tampering
with the conduct of the Referendum
or results in any way?

More clarity ought to be
put here as to the
punishment for the said
referendum offences
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The Referendum Bill, 2020 (National Assembly Bills No. 11)

Parts of the Bill

Provision of the Bill

Stakeholder Proposal

Rationale

A Bill for

AN ACT of Parliament to provide for the
procedure of the approval of an
amendment of the Constitution by a
referendum, the conduct of a referendum,
referendum petitions and for connected
purposes.

ENACTED by the Parliament of Kenya, as
follows-

PART 1-PRELIMINARY

1.This Act may be cited as the Referendum
Act, 2020

2. Interpretation
In this Act, unless the context otherwise
requires-

[ "

N s

“” elector’s card” means a person whose
name is included in the current register of
voters;

“voter” in relation to the referendum,
means a person whose name is included in
the current register of voters.

Delete the words and definition
of “elector” and retain the use

of the word voter.

- Thisis to avoid
confusion when
referring to voters
during the referendum.

- Further, the word voter
has been substantially
used compared to the
word “elector” which
has not been used
anywhere in the bill.

- Also, since the citizens
will be required to vote
“Yes “ or “ No”, and
thus the use of the word
voter is more
appropriate in this
context than the use of
the word “elector’”’.

PART II-AMENDMENT OF
THE CONSTITUTION BY

Procedure under popular initiative

Delete clause 4 (2) & (3) on the

- The Bill gives IEBC the
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POPULAR INITIATIVE

Clause 4 Hnr-determining-whetherthe

(4) The commission shall verify the
registered voters, signature and format if
the draft Bill within ninety days of receipt
of the draft Bill.

role of redrafting the bill given
to the IEBC.

role of redrafting the
draft bill in order to
conform with the
Constitutional format
and style. Giving IEBC
this role without
supervision of the
promoters exposes the
bill to interference
through insertion of
misleading information,
thus altering the
substance of the original
bill.

Article 257 of the
Constitution does not
delegate this mandate
to the IEBC.

Procedure in a county assembly.

Clause 12 A Bill referred to Parliament
under Article 257 (7) of the Constitution
shall be introduced in Parliament by the
chairperson of the relevant committee of
each House of Parliament, and approve it

within three months after the introduction.

rra

Insert the words”” “and approve
it within three months after the

introduction.” after the word
Parliament in clause 12.

Since the Constitution
allocates three months
for the senate to
consider the bill, the
same timeframe can be
adopted for Parliament
for consistency.
Further, overtime,
parliament has been
seen to take ages in
discussing and passing
bills, indicating the
timeframe, will ensure
that they deliver results
on time.
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PART IV- MATTERS
PRELIMINARY TO
REFERENDUM

Right to vote and the evidence of identity
Clause 11(2) A presiding officer shall
require a person applying for a ballot paper
to produce the person’s identity card
issued under the Registrar of Persons Act
or a valid Kenyan passport and-the

Delete the words” and the
elector’s card issued by the
Commission” appearing after
the word passport in clause 11

(2)

In the last election, the
IEBC in implementing
the Kriegler report did
away with the
requirement of voters
producing their voters’
card in addition to
identity cards for them
to be given the ballot
papers’.

The same spirit should
ne upheld during the
referendum and allow
voters to only produce
their identity cards/
passport for
identification.

Rights and duties of agents
Clause 19 (1) (c) examine electors
registers; register of voters

Delete the words “elector’s
register "’ appearing after the
words examine and replace with
the words_“register of voters”

The word electors

register has not been
defined in the bill.
Further its use in the bill
causes confusion as to
whether there exist two
registers.

Return of referendum

Section 26 (1) the returning officer shall as
soon as practicable, for-ward to the
Commission the results of the referendum.

Backspace the word “ward” in
for ward so as to read forward.

The word forward has
been misspelled in the
bill.

PART VI- REFERENDUM
PETITION

After clause 41 which provides
for the Powers of Court, insert a
new clause “14 (A) to provide
for the procedure of Appeals of

2 https://www.iebc.or.ke/uploads/resources/o8K6y0Co5S.pdf

The Referendum Bill in
part iv provides that the
High Court has the
original and final
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decisions from the High Court.

jurisdiction of petitions
arising out of the
referendum.

In order to promote
justice, provide the
procedure for appeals
arising out of the High
Court decisions. This will
give petitioners an
avenue to appeal the
High Court decisions.




