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MINUTES OF THE 8™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION & INNOVATION HELD IN SECOND FLOOR
CONTINENTAL HOUSE ON 218 FEBRUARY, 2022 AT 12.00PM

PRESENT

Hon. Jane Wanjuki Njiru, M.P. — Chairperson
Hon. (Eng.). Mark Nyamita, M.P  — Vice- Chairperson
Hon. Jonah Mburu, M.P

Hon. Anthony Githiaka Kiai, M.P

Hon. Erastus Nzioka Kivasu, M.P

Hon. Maritim Sylvanus, MP

Hon. Mwangaza Kawira, M.P

Hon. Marwa Kitayama Maisori, M.P

9. Hon. Gertrude Mbeyu Mwanyanje, M.P

10. Hon. Victor Munyaka, MP

11. Hon. Mwambu Mabongah, M.P

12. Hon. Anthony Oluoch, M.P.

13. Hon. Annie Wanjiku Kibeh,M.P

14. Hon. Joshua Kimilu Kivinda, M.P

PNV A LN

APOLOGIES
1. Hon. George Theuri, M.P
2. Hon. Alfah O. Miruka, M.P
3. Hon. Innocent Momanyi Obiri, M.P
4. Hon. Gathoni Wamuchomba MP
5. Hon. Godfrey Osotsi Atieno, M.P
THE SECRETARIAT
1. Ms. Hellen Kina - Clerk Assistant I
2. Ms. Ella Kendi - Clerk Assistant II
3. Mr. Salem Lorot - Legal Counsel 1
4, Ms. Winnie Kulei - Research Officer II
5. Mr. Nimrod Ochieng - Audio Officer
Agenda
1. Prayers
2. Communication from the Chairperson
3. Confirmation of the Minutes
4, Adoption of the report on the consideration of the Copyright (Amendment) Bill, 2021
5. Any Other Business
6. Adjournment
MIN.NO/NA/CI1/2022/049: PRELIMINARIES

The Chairperson called the meeting to order at twenty minutes past twelve o’clock followed by a
word of prayer. The agenda was adopted unanimously.



MIN.NO/NA/CI1/2022/050: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING
The agenda was deferred to the next sitting.

MIN.NO/NA/CI1/2022/051: ADOPTION OF THE REPORT ON THE COPYRIGHT
(AMENDMENT) BILL, 2021

The Committee considered the draft report on the consideration of the Copyright (Amendment)
Bill, 2021 and adopted it having been proposed by Hon.Erastus Kivasu, MP and seconded by Hon.
Annie Kibeh,MP. The Committee recommended that the House approves the Bill with the
following amendments; -

CLAUSE 2
THAT, Clause 2 of the Bill be amended—

(2) In the definition “Registry” by deletion the words “section 34A” and substituting therefor
the words “section 22B”;

(b) In the definition “ring back tune” by deleting the word “it” and substituting therefor the
word “is”;

(c) By inserting the following new definitions in their proper alphabetical sequence—
“artiste” means a singer, declaimer, musician or other person whose work constitutes a
ring back tune;

“premium rate service provider” means a person authorized by the Communications
Authority of Kenya to provide content services which includes ring back tunes and is

delivered over electronic communications networks and services;

CLAUSE 3
THAT, the Bill be amended by deleting Clause 3 and substituting therefor the following new

Clause—

Insertion of new section 30C in 3. The principal Act is amended by inserting
Cap: 1201 2001, the following new section immediately after
section 30B—

Payment of ring back 30C. (1) Without
e reVente. prejudice to section 30B,
in the case of ring back

tunes, the parties shall



share the net revenue from
the sale of ring back tunes,
as follows—

(a) the premium rate
service provider at
eight point five
percent;

(b) the
telecommunication
operator at thirty
nine point five
percent;

(c) the artiste or owner
of the copyright at
fifty two percent.

(2) Despite subsection (1),
all contracts between
premium rate  service
providers and artistes or
owners of the copyright
existing before  the
commencement of this Act
shall apply until their
expiry, and subsequent
contracts shall conform to

this provision.

CLAUSE 4
THAT, the Bill be amended by deleting Clause 4 and substituting therefor the following new

Clause—



Insertion of new sections in Cap. 12 of

2001.

4. The principal Act is amended by

inserting the following new sections

immediately after section 22A—

National 22B. (1) There is established
Rights a National Rights Registry
Registry.

which shall be an office within
the Board.
(2) The staff of the Registry
shall be the staff of the Board.
22C. The functions of the

Functions of

the Registry. Registry shall be—

(a) digital registration of
right holders;

(b) digital registration of
copyright works;

(c) authentication and
authorization _of
consumers of copyright
works;

(d) media monitoring of
registered  copyright
works;

(e) tracking,  monitoring

and dissemination of

data or logs related to
access of registered
copyright works;

(f) any other functions as
may be assigned by the
Board.

Voluntary 22D. (1) Without prejudice

registration on 4 the oenerality of section 22C,



(ivb) the format for registrations of the
respective copyright works;

(ive) the type of copyright works that are
registrable with the National Rights Registry;
(ivd) anything necessary for the performance
of the functions of the National Rights
Registry;”

MIN. NO/ NA/CI1/2022/052: ANY OTHER BUSINESS

The Committee was informed that the Cabinet Secretary, Ministry of ICT, Innovation and Youth
Affairs had been invited to appear before the Committee on Monday 28™ February, 2022 to
respond to a Question asked by Hon. Godfrey Ososti, MP. Members were urged to attend the said
meeting

MIN.NO/NA/CI1/2022/053: ADJOURNEMENT

There being no other business to deliberate on, the meeting was adjourned at thirty minutes past
one. The next meeting to be held on notice.

N ~
SIGNED e A | DATE“ZI ....................... —

HON. JANE NJIRU,MP - CHAIRPERSON



CLAUSE 5
THAT, Clause 5 of the Bill be deleted.

CLAUSE 6
THAT, Clause 6 of the Bill be deleted.

CLAUSE 7
THAT, Clause 7 of the Bill be deleted.

CLAUSE 8

the National
Rights
Registry.

the Board shall cause to be
developed and maintained an
online portal for registration of
copyright works to be known as
the National Rights Registry.
(2)) The author of copyright
works or an owner of copyright
may register his or her works on
the National Rights Registry.
(3) Subject to such
conditions as may be
prescribed by the Board and
upon payment of the prescribed
fees, any person may access the
copyright works through the
National Rights Registry.

THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause—

Amendment of section 49
of No. 12 of 2001.

8. The principal Act is amended in section 49(2) in
paragraph (a) by
subparagraphs immediately after subparagraph (iv)—

inserting the following

“(iva) the fees for accessing the National
Rights Registry;
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Participants during the official
in Accra, Ghana, yesterday. PHOT

to look at what the two years (of
the pandemic) have taught us,” .
Dr Kiboro said.

“Then, we were told that Afri-
ca was going to be wiped out by
Covid-19. And here we are, resil-
ient than any other continent.
We have survived better than
the naysayers.”

In the last two years, the conti-
nent has also witnessed a boom
in ideas and innovation as coun-
tries tried to work around the
fears of the pandemic to keep
their economies running and
afloat.

“We witnessed a boom in in-
novation. Ghana and Rwanda
were collecting samples with
drones. Uganda had its biggest
coffee sales. Kenya’s Revitalise
firm based in Kilifi became the
continent’s largest producer of
syringes,”Dr Kiboro added.

“In 2020, they did over 70 mil-
lion syringes. We saw-innova- -
tion by students in Africa. From
ventilators to hospital beds and
such. That is the spirit of Kusi
Ideas”> °*

The continent has also been
challenged to push its own ide-
as and stories, as this will help
fight stereotypes against it by
western media.

Opportunities

“For the next two days, we shall
have panellists discuss the Afri-
ca’s infrastructure and the op-
portunities we must improve.
We shall also see discussions -
touching on intra-African trade,
politics of Covid vaccines, vacci-
nation apathy, technology, inno-
vation. All this will be done to
.. enable Africa to create African
~ winsin the next century,”Dr Ki-
. borosaid.

He added: “The return of the
African diaspora is also an im-
portant area of discussion this
year, given the huge intellec-
tual and financial capital they
bring, which Africa needs to tap.
Finally, we shall also talk about
the open borders, and why it is
important for the continent to .
grow.Let us invent the Africa we
want tomorrow. We need to see
our continent take its place in
the international community”

red

1a-
Neo-colonialism
Speaking at the festival, Wam-
ni-  kele Mene, secretary general of
ar- the African Continental Free
ac- ~ Trade Area (AfCFTA) Secretari-
at, castigated western countries
Ta  for turning the continent’s big-

St

opening of the Kusi Ideas Festival

OI1POOL

gest public health crisis into a
political chess game in the last
two weeks.

Mr Mene termed the current
vaccine politics modern-day co-
lonialism and apartheid.

“What we are seeing around
the world is exactly what the
apartheid regime in South Afri-
cadid. These restrictions are im-
posed because we are Africans,”
Mr Mene said. i

“This points now that we must
accelerate our ability to manu-
facture and produce vaccines,
generic drugs to improve public
health, and position ourselves
for industrial development ca-

. bacity and ensure that we re-
ly less on others to improve our
public health ”

The Ghana Dance Ensemble performs a dance

depicting the impﬁct

of Covid-19 on Africa yesterday. PHOTO | POOL

Mr Mene appealed to African
countries to diversify their mar-
kets post-Covid-19, adding that
the Kusi Ideas Festival offers a
good chance to see how the con-
tinent transforms.

“When global supply chains
are interrupted, the continent
suffers immensely”he said.

“And the pandemic has shown
that with our dependence on
Asia, mostly China and India,
the continent is at a weak posi-
tion.

“We see most of the food,
pharmaceutical imports, and
in 2019-20 period, we saw the
continent struggle, as it sought
to manage the pandemic,” Mr
Mene said.

Africa has now been chal-

lenged to accelerate industrial de-
velopment through regional val-
ue chains. »

“We have developed a pri-
vate sector strategy focusing on
agro-processing, automotive sec-
tor, pharmaceutical, and trans-
port and logistic sectors,based on
potential of import substitution
and existing value chains,

“These value chains have the
potential to contribute $11 bil-
lion in production and $5 billion
in trade, creating almost a mil-
lion jobs. This strategy will help
in improving investments on the
continent, and guiding the pri-
vate sector where to invest,” Mr

* Mene said.

aolingo@ke.na_tionmedia.com
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In the Matter of Cohglderéiiqn by the Natio
< ‘(NatiOnal'A'ssembly Bill No. 40 of 2021),

REPUBLIC OF KENYA

' THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - FIFTH SESSION

In the Matter of Aﬁicle 118 (1)(b) of the Constitution

and

Penal Code

e RS

nal Assembly of the Penal Code
, » de (Amendment) Bill, 2021 (National Assembly
Bill No. 47 of 2021), the Whistleblower Protection Bill, 2021 (National Assembly Bill No. 50 of 2021

and the Copyright (Amendment) Bill, 2021 (National Assembly Bill No. 44 of 2021y

INVITATION FOR PUBLIC PARTICIPATION .
o .(SI,!BMISSIQN (o] MEMORAN_DA) - :

Nt W T2 O I

(Amendment) Bill, 2021

S ——

- The Copyright (Amendment) Bill, 2021 (National Assembly Bill No. 44 of 2021)

Article 118(1) (1) (b) of the Constitution
other b E i

(National Assembly Bill No. 40 of 2021) seeks to amend the Penal Code, Cap 63, to enhance
punishment for livestock theft by imposing a death sentence. The Bill also seeks to amend the principal Act to provide for the enhancement
of punishment fon: handling stolen livestock or livestock produce.

The Penal Code (Amendment) Bill, 2021

The Penal Code (Amendment) Bill, 2021 (National Assembly Bill No. 47 of 2021) seeks to amend the Penal Code Cap 63 to repeal section

182, which provides for the offence of idle and disarderly conduct. The Law enforcers have often applied this section to harass innocent
members of the public.

The Whistleblower Protection Bill, 2021 (National Assembly Bill No. 50 of 2021) principally seeks to set out procedures for disclosing
information on improper conduct within the public or private sectors and in this regard, to provide for the protection of whistleblowers.

principally seeks to amend the Copyright Act to provide
for a fair formula for sharing of revenue from ring back tunes between artists/copyright holders and the telecommunication companies.

2021 and committed to Departmental Committees for consideration as

|

The Bills were read a First Time on Wednesday 24" November,
follows:-

S.No. |Title of the Bill
1. |The Penal Code (Amendment) Bill, 2021 (National Assembly Bill No. 40 of-2021)
2. |The Penal Code (Amendment) Bill, 2021 (National Assembly Bill No. 47 of 2021
3. |The Whistleblower Protection Bill, 2021 (National Assembly Bill No. 50 of 2021)

Departmental Committee
Justice and Legal Affairs
Justice and Legal Affairs
Justice and Legal Affairs

4. |The Copyright (Amendment) Bill, 2021 (National Assembly Bill No. 44 of 2021) Communication, Information, and Innovation

Now Therefore, in compliance with Article 118 (1) (b) of the Constitution and National Assembly Standing Order 127(3), the Clerk of the
National Assembly hereby invites the general public and stakeholders to submit memoranda on the said Bills.

Copies of the Bills are available at the National Assembly Table Office, or on wwwggrliament.go.ke(the‘national-gssembly /house-business/

bills.

The memoranda may be forwarded to the Clerk of the National Assembly, P.0. Box 41842-00100, Nairobi; hand-delivered to the Office of
the Clerk, Main Parliament Buildings, Nairobi; or emailed to clerk@parliament.go.ke; to be received on or before Tuesday, 28t December,
2021at 5.00 p.m.

MICHAEL R. SIALAI, CBS

CLERK OF THE NATIONAL ASSEMBLY
1™ December 2021
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1) , FILM PRODUCERS
WORLDWIDE

Memorandum
For consideration by: The National Assembly of Kenya,
Departmental Committee of Justice & Legal Affairs
From: International Federation of Film Producers Associations
Concerns: The Copyright (Amendment) Bill 2021 (National
Assembly Bill no. 50 of 2021)
Email to: clrk@parliament.go.ke

Dear Honourable Members of the National Assembly;

The Private Member’s Copyright (Amendment) Bill 2021 (National Assembly Bill no. 50 of
2021) [thereafter “the Amendment Bill”] ostensibly seeks to “amend the Copyright Act to
provide for a fair formula for sharing revenue from ring back tunes between artists/ copyright
holders and the telecommunications companies”.

However, the Bill also proposes to delete sections 35 B, 35 C and 35 D of the Kenyan
Copyright Act 2001. These clauses represented a laudable intention by Kenyan legislators to
equip local and international rights holders with legal tools to stave off online piracy of
copyright content and constituted a step forward in aligning Kenya’s Copyright Law with the
international standard in treaties and conventions such as the WIPO Copyright Treaty (WCT)
and the WTO's Trade Related Aspects of Intellectual Property (TRIPS).

We, the International Federation of Film Producers Associations [FIAPF] wish to express
considerable alarm at the prospect of the removal of Sections 35 B, C and D of the current
Act. We believe this deletion would bear considerable prejudice to the Kenyan creative
sectors and their ability to conduct productive trade with audiovisual content producers in
third countries. We urge the Honourable Members to reconsider the proposed deletion and
to enter into a dialogue with stakeholders in the Kenyan film and TV industries with a view to
establishing a stable and pragmatic regime to help protect copyright works online and
establish sound principles for ISP responsibility.

FIAPF is the only global private sector organisation representing film and TV content
producers from throughout the world. Currently, our membership is made up of 32 nationals



film and TV producers’ organisations from 29 different countries, including India, China, the
United States, Nigeria, and many EU Member States. Additionally, FIAPF has developed
productive informal working relationships with producers’ communities in many other
countries with growing audiovisual production capability.

Everywhere in the world, the film and TV industry relies on enabling laws and regulations for
its continuous growth and its contribution to national GDPs,. The protection of audiovisual
works through exclusive rights enshrined in international copyright treaties and
conventions, combined with meaningful enforcement, constitutes the principal incentive for
this high-risk cultural industry to become sustainable and play its part fully as a driver of
economic growth.

The Kenyan film and TV sector is a beacon of the local and regional economy. Films from
Kenya made in local languages and in Ki-Swahili and other Eastern African languages are
popular not only at home but in surrounding countries, including Uganda, Tanzania, Rwanda
and Burundi, while the vast Kenyan diaspora in countries such as the United States and the
United Kingdom also generate international demand. Kenya’s TV content industry is also
dynamic, with audiences tuning in to popular shows, be they reality based, drama or
comedies. Beyond the cultural and social cohesion dividend, Kenyan audiovisual content is
also an asset for the local economy. According to data published in Kenya’s 2020 version of
the Draft National Film Policy, the sector contributed fully 4.5% of all jobs in the formal
economy in 2019.

One of the most salient aspects of Kenya's recent development has been the spectacular
growth in recent years of its Internet infrastructure and services, both fixed and mobile.
According to Internetworldstats.com, there were 48.8 million Internet users in the country by
December 2020, for a penetration rate of 85.2% and an eye-watering growth curve of
23,335% since the year 2000.

However, this spectacular growth in Internet usage has also meant the very rapid migration
of copyright content piracy and unauthorised uses from physical media (e.g. VCD and DVD) to
online. The result has been copyright content piracy on a vast scale, depriving the content
creation and production sector of vast potential revenues that could help fuel further growth
in local original production, job creation and attendant fiscal benefits.

In 2019, the Kenyan legislature amended the 2001 Copyright Act to update the exclusive
rights of authors and to introduce much needed content protection and enforcement
measures, including notice-and-take-down provisions and a measure of IPS responsibility. In
doing so, the Honourable Members of the National Assembly took an important step towards
harmonising Kenya’s domestic copyright law with international norms, for the benefit of
Kenyan cultural production and its trade relationships with third countries.

Kenya’s legislative direction over the past decade has been to bring its copyright law to the
WIPO Copyright Treaty standard. The current proposal to delete Sections 35 (B), (C) and (D),
if enacted, would constitute a step backwards: Article 14(2) of the WCT holds that
“Contracting Parties shall ensure that enforcement procedures are available under their law
so as to permit effective action against any act of infringement of rights covered by this Treaty,



including expeditious remedies to prevent infringements and remedies which constitute a
deterrent to further infringements.” Although the Treaty is not prescriptive on the legal means
of achieving this international legal standard, the high growth of Internet as a copyright
content distribution system in the twenty five years since WCT was adopted, has resulted in
most national legislatures introducing provisions to enable notice-and-take-down action to
combat the tidal wave of online infringement as well as provisions establishing the
responsibility of Internet Service Providers (ISP) in helping prevent piracy. Although they offer
incomplete protection and would require further improvement in order to be fully effective,
the similar provisions adopted by Kenya's legislators were a step in the right direction. They
lay the foundation for an extremely important legal form of recourse by rights holders in their
efforts to protect their copyright content online and to incentivise users to consume their
content from legal platforms rather than illegal sites.

We respectfully submit that the current proposal to remove such provisions from Kenya'’s
Copyright Act entirely would have a calamitous impact on Kenya’s audiovisual sector and
its cultural industries at large, by removing a strategic set of legal tools in the fight against
piracy and unauthorised uses. It would also have the effect of discouraging international
coproductions and foreign direct investment into Kenya’s film production and distribution
infrastructure, resulting in stunted growth in the sector, with attendant negative effects on
job creation, contribution to the national fiscus and export earnings.

We urge the Honourable Members to reconsider the proposal to delete *Sections 35(B),(C)
and (D) and to consider carefully the implications on the current welfare and future growth

potential of one of Kenya's flagship industries.

The International Federation of Film Producers remains at the disposal of the Honourable
Members of the National Assembly should you wish to consult with us on this legislative
proposal and hear our concern regarding its potential impact on the sustainability of local film
and TV production and on Kenya's international trade in audiovisual content.

24.12.2021

FILM PRODUCERS
WORLDWIDE
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association
Geneva, December 23, 2021

Ref: Copyright (Amendment) Bill 2021 — National Assembly Bill n. 44 of 2021

To the attention of the Honorable Members of the Kenyan National Assembly

Dear Madams and Sirs,

The International Publishers Association (IPA) is the world’s largest federation of national, regional and specialist
book publishers’ associations. Established in 1896, our membership comprises 86 organisations from 71 countries
around the world, including the Kenyan Publishers Association. The IPA is based in Geneva and is an accredited
observer at the World Intellectual Property Organization as well as an accredited non-governmental organisation

(NGO) enjoying consultative relations with the United Nations.

The copyright framework is and always has been the foundation of the publishing industry. Adequate copyright
protection entails a combination of enforceable exclusive rights and carefully calibrated exceptions and
limitations, which must be guided by the Berne Convention’s 3-step test to preserve the integrity of copyright
protection as a key condition for publishers’ investments. Enforceable exclusive rights are fundamental to
incentivize authors, publishers and other copyright owners to create, invest in, and make available to the public
original and valuable works of authorship. Through these works, publishers drive inspiration, entertainment,
education, and significantly contribute to both local and global economies.

We are grateful for the opportunity to provide comments on the National Assembly Bill n. 44 of 2021 (the Bill). In
doing so, we believe it is important to recall the essential role of copyright to support and reward creativity as a
driver for copyright policy and law in Kenya. Economic studies by the World Intellectual Property Organization
(WIPO) provide evidence that a strong copyright protection and enforcement framework is of key importance to
sustain creative industries’ contribution to local economies and is a necessary condition of investment in those

industries.
Appropriate enforcement provisions.are key to making copyright protection actionable and effective

Kenya concluded a review of its Copyright Law in 2019. Among other amendments, the review aimed at
establishing online enforcement mechanisms for the first time. The 2019 review was a first step towards Kenya
becoming a Contracting Party to the WIPO Copyright Treaty. Moreover, as online piracy remains a serious
problem in Kenya, affecting its creative industries’ ability to secure investments required to develop and maintain
digital business models, the 2019 review was seen by creative industries and stakeholders as an important step

to create the necessary conditions for a fair digital marketplace.

Although the 2019 review was a step in the right direction, important issues remained to be addressed regarding
appropriate legal mechanisms to incentivize cooperation between internet service providers (ISPs) and rights
holders. Notably, Kenyan Copyright Law can still be refined to establish appropriate secondary liability principles
and balanced safe harbors. Other aspects requiring review are removing onerous requirements of notice and
takedown procedures, notably by enabling electronic notices, and adopting provisions to ensure expeditious
takedown of infringing materials. Kenyan law also lacks provisions on repeat infringer policies, which should be a

Avenue de France 23, 1202 Geneva, Switzerland - Tel: +41 22 704 18 20 - www.internationalpublishers.org



requirement for ISPs to avail themselves of safe harbors, in addition to repeat infringers being subject to enhanced
sanctions.

Instead of addressing these aspects that still require attention, the Bill proposes to repeal the provisions that set
out the minimum standards for online enforcement in Kenya. In addition to eliminating legal mechanisms on
notice and take down procedures and provisions establishing ISP’s liability, the Bill also proposes to repeal the
section that enables copyright owners to file injunctions to deter infringement of their rights.

While the Bill is not based on a careful impact assessment of the needs of creative industries, nor does it present
a reason for eliminating existing online enforcement provisions, it is hard to understand how it could be justified.
If approved, the Bill will undermine Kenya’s policies to advance the sustainable development of its creative
industries and will counter KECOBO's copyright enforcement efforts. It will also jeopardize Kenya's efforts to bring
its national law to the standards required to implement and accede to the WIPO Copyright Treaty, an important
step for Kenya's international copyright and trade policies. The legal uncertainty generated by repealing online
enforcement provisions will surely undermine national and foreign investments in Kenya’s creative industries, as
it weakens defenses against infringement to an unacceptable level.

The IPA respectfully submits the provisions to repeal S. 35 B, C and D of the Kenyan Copyright Act should be
rejected and removed from the Bill.

Kenya has been taking important legislative and regulatory steps towards enhancing protection and enforceability
of copyright to face the challenges brought by increased digital piracy. KECOBO has been doing a commendable
work to raise awareness on the importance of copyright protection for Kenyan SMEs and creators, and to
coordinate enforcement efforts to combat piracy of copyrighted works. The current Bill, if approved, will reverse
fundamental gains in this area, much to the detriment of Kenyan creators and publishers, and jeopardize the
important efforts developed by Kenyan regulatory and judiciary authorities to establish a fair marketplace for
copyrighted works.

Setting policy priorities to support Kenyan creative industries: implementing and acceding to the WIPO Copyright
Treaty

Implementing and acceding to the WIPO Copyright Treaty is an important step to create the necessary conditions
for Kenyan creative industries to thrive in the digital age and to establish a fair digital marketplace in Kenya.

To achieve this objective, we kindly invite Kenyan authorities and legislators to consider enhancing online
enforcement mechanisms by reflecting the following principles in a future review of Kenyan Copyright Law:

e In line with international best practice, ISPs shall be liable for infringement, except when the following
cumulative requirements are fulfilled:

(i) Remove infringing content or disable access to it in 48 hours upon a notification served by electronic means by
copyright owners, in accordance with reasonable requirements that do not impose undue burdens on
rightsholders.

For example, under the U.S. DMCA, takedown notices must include the signature of the copyright owner or its
representative agent, in physical or electronic form, and identification of the (i) copyrighted work(s) infringed (ii)
the infringing activity and (iii) the location of the infringing activity (e.g. providing the URL).

With regard to burden of proof, recent decisions by China’s Supreme People’s Court and the National Copyright
Administration of the People’s Republic of China regarding future criminal procedures eases the burden of proof
for copyright owners by considering the copyright statement on the works sufficient as evidence of ownership,
absent counter-evidence. A similar rule could be adopted by Kenya for notice and take down procedures.

Avenue de France 23, 1202 Geneva, Switzerland - Tel: +41 22 704 18 20 - www.internationalpublishers.org



(i) Apply, in accordance with high industry standards of professional diligence, best efforts to ensure the
unavailability of specific works and other subject matter for which copyright owners have provided the service
providers with the relevant and necessary information through a system of notice and take down.

In the European Union, article 17 of the 2019 EU DSM Directive! establishes that ISPs must apply, in accordance
with high industry standards of professional diligence, best efforts to ensure the unavailability of specific works
and other subject matter for which copyright owners provided notice.

(iii) Apply effective repeat infringer policies in a reasonable manner, including through closing accounts of repeat
infringers in appropriate circumstances.

The US DMCA is a good example: only ISPs that have applied repeat infringement policies can avail themselves of
limitation of liability under safe harbor provisions.

(iv) A clarification that the limitation of liability can only be invoked by technical, automatic and purely passive
intermediaries who have adopted measures to ensure that infringing content stays down upon notice from
rightsholders. Safe harbors should only apply to the truly technical, automatic and passive activities of
intermediaries that provide hosting or caching services or/and when they act as mere conduits for transmissions
between third parties. This is not the case with providers who, through their own systems, have knowledge or
control of the copyrighted works or other protected subject matter that is made available to the public or stored
on its service, including but not limited to optimizing the presentation or promotion of content made available
on their platforms, or when platforms aim at making available user uploaded content to the public,.

e Set out rules for dynamic injunctions allowing copyright owners to seek site blocking of copyright
infringing websites, despite changes in URLs.

In addition to dynamic injunctions, several countries implemented fast-track administrative mechanisms and
specialized police authorities to ensure that infringements are stopped as swiftly as possible. The United Kingdom
has successfully implemented policies towards establishing a centralized crime unit to investigate IP crime, in
addition to a robust legal framework supporting site-blocking injunctions. In Italy, Portugal, Brazil, Russia, China,
and most recently, in the bills currently in legislative process in Nigeria, administrative authorities are entitled to
issue site blocking orders. We suggest consideration is given to inserting similar provisions in Kenyan law.

e Establish adequate protection for Rights Management Information (RMI) and technological protection
measures (TPM), notably by either not adopting exceptions or adopting only very narrow exceptions and
maintaining criminal and civil liability in case of violation, in line with international standards.

We thank you for your time and consideration and remain available for any additional information that you may
require.

Yours sincerely,

f
Jo\'é\é éorghino

]
Secrétary General

CC: Kenyan Publishers Association and Kenyan Copyright Board.

1 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital
Single Market.
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1.0. INTRODUCTION

The Kenya Copyright Board (KECOBO) is a State Corporation under by the Copyright Act, Cap
130 of the Laws of Kenya to administer and enforce copyright and related rights in literary,
musical and artistic works, audio-visual works, sound recordings and broadcasts.

The Kenya Film Commission (KFC) is a State Corporation duly established under Legal Notice
No. 147 of 2015 to develop a vibrant and sustainable local film industry and market Kenya as a
preferred filming destination for wealth and job creation.

The Kenya Film Classification Board(KFCB) is a State Corporation established under the Films
and Stage Plays Act, Cap 222 of the Laws of Kenya to regulate the creation, possession,
broadcast, exhibition and distribution of films and broadcast content in the country.

Communications Authority of Kenya is a statutory body established under the Kenya
Information and Communication Act 1998 to license and regulate the Information,
Communication and Technology sector.

2.0. BACKGROUND/CONTEXT

The Copyright (Amendment) Bill, published on 22" October 2021 as a Private Member’s Bill,
was presented to the National Assembly for deliberation by the Hon. Ms. Gladys Wanga, the
Member of Parliament for Homa Bay County.

Of particular concern to the entities are the following key proposals:

1. The amendment of the Principal Act by inserting a new Section (30C) as regards
payment of ring back tune revenues; and

2. The amendment of the Principal Act to repeal Section 35B, 35C and 35D on takedown
notice and the Internet Service liability provisions.

With regard to the key proposals, it is important to note that Kenya has a diverse and robust
creative economy. According to the 2019 Economic Survey, the creative sector in Kenya
generated close to 130,000 direct jobs. The sector is projected to employ 2million people by -
2025.

To guarantee sustained growth of the local creative economy, it is important to ensure
artistes and other creatives earn a fair return from their works. In this regard, the
Intellectual Property Rights (IPRs) of artistes and other creatives need to be protected from
infringement through piracy in line with the provisions of the local copyright laws. Most
importantly, H.E. President Uhuru Kenyatta has expressed himself on this matter, and
directed the relevant Government agencies to intervene to ensure that the creative sector
thrives and that artistes and other creatives received what is justly owed to them. Of the key
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and urgent interventions needed is curbing piracy and strengthening the legal framework on
Intellectual Property Rights.

It is notable that the Creative Economy Business Environment Reform Report of 2016
recommended policy and regulatory review with a view to reducing piracy. It is, therefore,
an inescapable fact that the relevant policy, regulatory and legal frameworks governing
these fields facilitate artistic creation, cultural diversity, and business activities in the creative

economy.

It is against this backdrop, and as the key state agencies vested with regulatory oversight on
the creative sector, that we hereby submit our joint memorandum as follows:

3.0. THEISSUES

3.1.  Clause

Clause 3 provides for the insertion of Section 30C.

Observations:

While the joint Committee had initial concerns about fixing ring back income as it is much
easier to amend regulations from time to time as circumstances may demand as opposed to

the Act, it will no longer contest the proposal.

However, there is need to have the amounts in the net adding up to a hundred percent and
protect existing valid contractual arrangements in place between the telecommunication
companies, Content Service Providers, and content owners/ creators.

Recommendation:
As such we wish to propose the text as follows:

30C. Without prejudice to section 30B, in the case of ring back tunes, the parties shall subject to
subsisting contracts share the revenue net of tax from the sale of ring back tunes, as follows —

(a) the premium rate service provider at seven percent;(Amend to read 9%)

(b) the telecommunication operator at sixteen percent; (Amend to read 21%)

() the artist or copyright holder at fifty-two percent. (Amend to read 70%)

3.2. Clause

Clauses 5 to 7 of the Bill seek to repeal Sections 35B, 35C and 35D on takedown notices, role
of an Internet Service Provider and application for an Injunction, respectively.
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Observations:

Copyright law, in any jurisdiction, seeks to protect original works of authorship such as
literary, musical or artistic works. The medium in which these works are presented has
evolved over time. This includes the premise of the internet which lies in its infinite capacity
to disseminate information. In this current day and age, the internet is a tool that promotes
freedom of expression as well the right to information; two key provisions of our Kenyan
Constitution. In this regard, artistic freedom is celebrated and as such, there is a richness and
diversity in the content disseminated online. The possibilities, therefore, are endless.

Despite digitization and the benefits thereof, the ease in which content can be duplicated
online has been enhanced. In circumstances such as infringement of one’s right to privacy
and even in extreme situations where dissemination of unlawful content occurs, such as
child pornography, it is incumbent that the government intervene.

Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “Investing in Creativity”, it was noted that the cultural and
creative industries generate annual global revenues of US $2,250 Billion and make up of up
to 10% of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 2016, it was noted that the country’s creative sector earnings
was approximately Kshs 85 Billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. As far
back as 2011, Microsoft reported that only 20 percent of Kenyans used genuine software.
This is merely one portion of the economic pie that has been unjustly devoured.

In regard to piracy, the report (i.e. the Creative Economy Business Environment Reform
Report, 2016) recommended that the legislative framework be strengthened with regard to
copyright laws, reprimand systems and the overall enforcement.

Typically, Internet intermediaries or internet service providers as are popularly referred to
as, simply play a seemingly neutral role without being actively involved in the creation of
online content, presumably having no knowledge of, or authorial control over, the nature of
the content that they provide access to or store. Therefore, calling for their description as
‘passive’ intermediaries. Yet, given the design of the Internet, no other entity, as the
intermediary is better suited to control the transmission and storage of unlawful online
content. Hence the efficacy of a legislative framework pronouncing the importance of
takedown notices and the general responsibilities of such intermediaries. The introduction
of takedown notices has greatly enhanced the legislative framework on the infringement of
intellectual property rights in the creative economy.
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Further, this notion of takedown notices has greatly aided the government in safeguarding
and essentially maintain the national aspirations and cultural diversities and sensitivities of
the Kenyan people. Through a working relationship with the world’s largest intermediary,
Google, unsuitable content has been pulled down through the implementation of the
proposed section to be repealed; Section 35B of the Copyright (Amendment) Act, 2019.

While Kenya enacted its first Internet era copyright law in 2002, it took the country 17 years
to incorporate provision on intermediary liability as espoused by the WIPO Copyright Treaty
and the WIPO Performances and Phonogram Treaty commonly referred to as the “WIPO
Internet Treaties”; a framework created by the World Intellectual Property Organization

(WIPO).

Apart from restating old rights and providing new rights fit for the digital age, the WIPO
internet Treaties set down international norms aimed at preventing unauthorised access to
and use of creative works on the Internet or other digital networks.

The WIPO Internet Treaties therefore, set out the manner countries could prevent
infringement of Copyright in the cyberspace by providing in their laws the protection of
author and work information (Rights Management Information) and access and copy
measures (Technical Protection Measures). The two Treaties were intended to guard
integrity of information regarding Copyright Works and prevent circumvention of technical

measures by virtual pirates.

The WIPO Internet Treaties also require that states provide effective enforcement measures
to protect the rights in Copyright and other Intellectual Property Rights.

It is therefore a commendable feat that the Kenyan Copyright legal framework as it now
exists, provides for safe harbours for Internet Service Providers and a procedure for notice
and takedown in line with international standards, and specifically, the WIPO Internet
Treaties, therefore being one of the premiere countries in Africa to achieve this.

It should be noted and appreciated that infringement of Copyright through hard copies is
fairly uncommon thus rendering the same almost non-existent. This is because such
infringements have shifted online. Consequently, intermediary liability comes in handy.
Many Kenyans who use the internet understand the difficulty in restraining the misuse by

the public from the misuse of Copyright works accessible online.

Therefore, when the Copyright (Amendment) Bill with the aforementioned proposed repeal
provisions was passed and signed by the President in 2019, it represented a milestone in the
Copyright law. This demonstrated the government’s intent to forge ahead as regards
copyright and the internet. As such, in the digital era, the provision on intermediary liability is
a basic essential requirement in a Copyright legislation. To this end, having been enacted so
recently, the implementation of these provisions is yet to be fully realized.
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In the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown
notices and roles and responsibilities of internet service providers as espoused in the WIPO
Internet Treaties.

As a practical step, countries looked at entities that act as intermediaries in the digital
environment by introducing intermediary liability laws. Some of the most prominent
intermediary liability legislations are the Digital Millennium Copyright Act (DMCA) and the E-
Commerce Directive in the United States of America and the European Union respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices.
Specifically, Section 77 of the Act provides for the procedure for takedown notifications. The
Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done
through the aforementioned Association.

RECOMMENDATION

We do recommend that the repeal of the Intermediary proposals be removed. In the
meantime, KECOBO shall take lead in consultation with stakeholders in this sector to clear
any issues on the provision and propose the necessary changes (if any) through a separate
memorandum.

4.0. CONCLUSION

The Government has an obligation to protect the interests of content creators and the
larger creative economy. This, while further placing responsibility on intermediaries, would
go a long way in enhancing the creative economy and growing the general economy of the
country whilst preserving the rights that citizens have conferred to the government.

Accordingly, it is the view of the foregoing that KECOBO, KFC and KFCB, as the government
agencies mandated to deal with issues related to the creative sector, urge the honorable
Members of Parliament to allow time for the full implementation of this Act that was
enacted in 2019. We further entreat the House to allow for the agencies tasked with
implementation of the provisions do so. The repeal of the provisions of the internet service
provider liabilities would negatively impact an already struggling economy.

Additionally, we humbly request the House to consider our recommendation as it pertains to
the fixing of the ring back tunes’ income, that the same be codified in regulations rather
than in the text of the Act.

We hereby so submit.
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Mr. Edward Sigei
Executive Director, Kenya Copyright Board
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Mr. Christopher Wambua
Ag. Chief Executive Officer, Kenya Film Classification Board
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Mr. Timothy Owase
Chief Executive Officer, Kenya Film Commission

Mr. Ezra Chiloba
Director General, Communications Authority of Kenya
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1.0.  INTRODUCTION

The Kenya Copyright Bpard (KECOBO) s a State Corporation under by the Copyright Act, Cap
130 of the Laws of Kenya to administer and enforce copyright and related rights in literary,
musical and artistic works, audio-visual works, sound recordings and broadcasts.

The Kenya Film Commission (KFC) is a State Corporation duly established under Legal Notice
No. 147 of 2015 to develop a vibrant and sustainable local film industry and market Kenya as a
preferred filming destination for wealth and job creation.

The Kenya Film Classification Board(KFCB) is a State Corporation established under the Films
and Stage Plays Act, Cap 222 of the Laws of Kenya to regulate the creation, possession,
broadcast, exhibition and distribution of films and broadcast content in the country.

Communications Authority of Kenya is a statutory body established under the Kenya
Information and Communication Act 1998 to license and regulate the Information,
Communication and Technology sector.

2.0. BACKGROUND/CONTEXT

The Copyright (Amendment) Bill, published on _22"d October 2021 as a Private Member’s Bill,
was presented to the National Assembly for deliberation by the Hon. Ms. Gladys Wanga, the
Member of Parliament for Homa Bay County.

Of particular concern to the entities are the following key proposals:

1. The amendment of the Principal Act by inserting a new Section (30C) as regards
payment of ring back tune revenues; and

2. The amendment of the Principal Act to repeal Section 35B, 35C and 35D on takedown
notice and the Internet Service liability provisions.

With regard to the key proposals, it is important to note that Kenya has a diverse and robust
creative economy. According to the 2019 Economic Survey, the creative sector in Kenya
generated close to 130,000 direct jobs. The sector is projected to employ 2million people by
2025.

To guarantee sustained growth of the local creative economy, it is important to ensure
artistes and other creatives earn a fair return from their works. In this regard, the
‘Intellectual Property Rights (IPRs) of artistes and other creatives need to be protected from
infringement through piracy in line with the provisions of the local copyright laws. Most
importantly, H.E. President Uhuru Kenyatta has expressed himself on this matter, and
directed the relevant Government agencies to intervene to ensure that the creative sector
thrives and that artistes and other creatives received what is justly owed to them. Of the key
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and urgent interventions needed is curbing piracy and strengthening the legal framework on
Intellectual Property Rights.

It is notable that the Creative Economy Business Environment Reform Report of 2016
recommended policy and regulatory review with a view to reducing piracy. It is, therefore,
an inescapable fact that the relevant policy, regulatory and legal frameworks governing
these fields facilitate artistic creation, cultural diversity, and business activities in the creative

economy.

It is against this backdrop, and as the key state agencies vested with regulatory oversight on
the creative sector, that we hereby submit our joint memorandum as follows:

3.0. THEISSUES

3.1.  Clause

Clause 3 provides for the insertion of Section 30C.

Observations:

While the joint Committee had initial concerns about fixing ring back income as it is much
easier to amend regulations from time to time as circumstances may demand as opposed to
the Act, it will no longer contest the proposal.

However, there is need to have the amounts in the net adding up to a hundred percent and
protect existing valid contractual arrangements in place between the telecommunication
companies, Content Service Providers, and content owners/ creators.

Recommendation:
As such we wish to propose the text as follows:

30C. Without prejudice to section 30B, in the case of ring back tunes, the parties shall subject to
subsisting contracts share the revenue net of tax from the sale of ring back tunes, as follows —

(a) the premium rate service provider at seven percent;(Amend to read 9%)

(b) the telecommunication operator at sixteen percent; (Amend to read 21%)

(c) the artist or copyright holder at fifty-two percent. (Amend to read 70%)

3.2.  Clause

Clauses 5 to 7 of the Bill seek to repeal Sections 35B, 35C and 35D on takedown notices, role
of an Internet Service Provider and application for an Injunction, respectively.
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Observations:

Copyright law, in any jurisdiction, seeks to protect original works of authorship such as
literary, musical or artistic works. The medium in which these works are presented has
evolved over time. This includes the premise of the internet which lies in its infinite capacity
to disseminate information. In this current day and age, the internet is a tool that promotes
freedom of expression as well the right to information; two key provisions of our Kenyan
Constitution. In this regard, artistic freedom is celebrated and as such, there is a richness and
diversity in the content disseminated online. The possibilities, therefore, are endless.

Despite digitization and the benefits thereof, the ease in which content can be duplicated
online has been enhanced. In circumstances such as infringement of one’s right to privacy
and even in extreme situations where dissemination of unlawful content occurs, such as
child pornography, it is incumbent that the government intervene.

Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “Investing in Creativity”, it was noted that the cultural and
creative industries generate annual global revenues of US $2,250 Billion and make up of up
to 10% of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 2016, it was noted that the country’s creative sector earnings
was approximately Kshs 85 Billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. As far
back as 2011, Microsoft reported that only 20 percent of Kenyans used genuine software.
This is merely one portion of the economic pie that has been unjustly devoured.

In regard to piracy, the report (i.e. the Creative Economy Business Environment Reform
Report, 2016) recommended that the legislative framework be strengthened with regard to
copyright laws, reprimand systems and the overall enforcement.

Typically, Internet intermediaries or internet service providers as are popularly referred to
as, simply play a seemingly neutral role without being actively involved in the creation of
online content, presumably having no knowledge of, or authorial control over, the nature of
the content that they provide access to or store. Therefore, calling for their description as
‘passive’ intermediaries. Yet, given the design of the Internet, no other entity, as the
intermediary is better suited to control the transmission and storage of unlawful online
content. Hence the efficacy of a legislative framework pronouncing the importance of
takedown notices and the general responsibilities of such intermediaries. The introduction
of takedown notices has greatly enhanced the legislative framework on the infringement of
intellectual property rights in the creative economy.
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Further, this notion of takedown notices has greatly aided the government in safeguarding
and essentially maintain the national aspirations and cultural diversities and sensitivities of
the Kenyan people. Through a working relationship with the world’s largest intermediary,
Google, unsuitable content has been pulled down through the implementation of the
proposed section to be repealed; Section 35B of the Copyright (Amendment) Act, 2019.

While Kenya enacted its first Internet era copyright law in 2002, it took the country 17 years
to incorporate provision on intermediary liability as espoused by the WIPO Copyright Treaty
and the WIPO Performances and Phonogram Treaty commonly referred to as the “WIPO
Internet Treaties”’; a framework created by the World Intellectual Property Organization
(WIPO).

Apart from restating old rights and providing new rights fit for the digital age, the WIPO
internet Treaties set down international norms aimed at preventing unauthorised access to
and use of creative works on the Internet or other digital networks.

The WIPO Internet Treaties therefore, set out the manner countries could prevent
infringement of Copyright in the cyberspace by providing in their laws the protection of
author and work information (Rights Management Information) and access and copy
measures (Technical Protection Measures). The two Treaties were intended to guard
integrity of information regarding Copyright Works and prevent circumvention of technical

measures by virtual pirates.

The WIPO Internet Treaties also require that states provide effective enforcement measures
to protect the rights in Copyright and other Intellectual Property Rights.

It is therefore a commendable feat that the Kenyan Copyright legal framework as it now
exists, provides for safe harbours for Internet Service Providers and a procedure for notice
and takedown in line with international standards, and specifically, the WIPO Internet
Treaties, therefore being one of the premiere countries in Africa to achieve this.

It should be noted and appreciated that infringement of Copyright through hard copies is
fairly uncommon thus rendering the same almost non-existent. This is because such
infringements have shifted online. Consequently, intermediary liability comes in handy.
Many Kenyans who use the internet understand the difficulty in restraining the misuse by

the public from the misuse of Copyright works accessible online.

Therefore, when the Copyright (Amendment) Bill with the aforementioned proposed repeal
provisions was passed and signed by the President in 2019, it represented a milestone in the
Copyright law. This demonstrated the government’s intent to forge ahead as regards
copyright and the internet. As such, in the digital era, the provision on intermediary liability is
a basic essential requirement in a Copyright legislation. To this end, having been enacted so
recently, the implementation of these provisions is yet to be fully realized.
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In the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown

notices and roles and responsibilities of internet service providers as espoused in the WIPO
Internet Treaties.

As a practical step, countries looked at entities that act as intermediaries in the digital
environment by introducing intermediary liability laws. Some of the most prominent
intermediary liability legislations are the Digital Millennium Copyright Act (DMCA) and the E-
Commerce Directive in the United States of America and the European Union respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices.
Specifically, Section 77 of the Act provides for the procedure for takedown notifications. The
Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done
through the aforementioned Association.

RECOMMENDATION

We do recommend that the repeal of the Intermediary proposals be removed. In the
meantime, KECOBO shall take lead in consultation with stakeholders in this sector to clear
any issues on the provision and propose the necessary changes (if any) through a separate
memorandum.

4.0. CONCLUSION

The Government has an obligation to protect the interests of content creators and the
larger creative economy. This, while further placing responsibility on intermediaries, would
go a long way in enhancing the creative economy and growing the general economy of the
country whilst preserving the rights that citizens have conferred to the government.

Accordingly, it is the view of the foregoing that KECOBO, KFC and KFCB, as the government
agencies mandated to deal with issues related to the creative sector, urge the honorable
Members of Parliament to allow time for the full implementation of this Act that was
enacted in 2019. We further entreat the House to allow for the agencies tasked with
implementation of the provisions do so. The repeal of the provisions of the internet service
provider liabilities would negatively impact an already struggling economy.

Additionally, we humbly request the House to consider our recommendation as it pertains to
the fixing of the ring back tunes’ income, that the same be codified in regulations rather
than in the text of the Act.

We hereby so submit.
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Mr. Edward Sigei
Executive Director, Kenya Copyright Board

—
<

Mr. Christopher Wambua
Ag. Chief Executive Officer, Kenya Film Classification Board

Mr. Timothy Owase
Chief Executive Officer, Kenya Film Commission

Mr. Ezra Chiloba
Director General, Communications Authority of Kenya
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(b) the telecommunication operator at sixteen percent. Amend to read 21%

(C) the artist or copyright holder at fifty two percent. Amend to read 70%

1.2. CLAUSE 4 OF THE BILL

Clause 4 provides for the establishment of the National Rights Registry (NRR) by inserting
thereof three new sections 34A, 34B and 34 C.

Observations

KECOBO supports the entrenchment of the National Rights Registry into the Act. Section
34 of the Copyright Act under which the provision is proposed to be anchored has the
title ‘Rights of Action and Remedies of Exclusive Licensee and Sub-licensee’.

RECOMMENDATION

The inclusion under that section may therefore cause confusion. This is therefore to
recommend shifting the proposals after section 22A which deals with voluntary registration
of Copyright that closely follow or related to the subject of National Rights Registry. This
will require the amendment of the proposed sections and the proposed amendments to
the Interpretation provisions under Clause 2 of the Bill, therefore.

1.3 CLAUSES 5, 6 and 7

Clauses 5 to 7 of the Bill seek to repeal Sections 35B, 35C and 35D on takedown notices,
role of an Internet Service Provider and application for an Injunction, respectively.

Observations

Copyright law in any authority, Kenya being no exception, seeks to protect original works
of authorship such as literary, musical, or artistic works. The medium in which these works
are presented has evolved over time. This includes the premise of the internet which lies
in its infinite capacity to disseminate information. In this current day and age, the internet
is a tool that promotes freedom of expression as well the right to information; two key
provisions of our Kenyan Constitution. In this regard, artistic freedom is celebrated and as
such, there is a richness and diversity in the content disseminated online. The possibilities,

therefore, are endless.

Despite the digitization and the benefits thereof, the ease in which content can be
duplicated is a matter of concern. In circumstances such as infringement of one is right to
privacy and even in extreme situations where dissemination of unlawful content occurs,
such as child pornography, it is incumbent that the government intervene.
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Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “/nvesting in Creativity’, it was noted that the cultural
and creative industries generate annual global revenues of US $2,250 Billion and make up
of up to 10% of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 2016, it was noted that the country’s creative sector
earnings was Kshs. 85 billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. As
far back as 2011, Microsoft reported that only 20 percent of Kenyans used genuine
software. This is merely one portion of the economic pie that has been unjustly devoured.

In the same report (Creative Economy Business Environment Reform Report, 2016) the
problem of piracy was also addressed. It was thereby recommended that the legislative
framework be strengthened about copyright laws, reprimand systems and the overall
enforcement.

Typically, Internet intermediaries or internet service providers as are popularly referred to
play a neutral role as, simply without being actively involved in the creation of online
content, having no knowledge of, or authorial control over, the nature of the content that
they provide access to or store. Therefore, calling for their description as ‘passive’
intermediaries. Yet, given the design of the Internet, no other entity, as the intermediary is
better suited to control the transmission and storage of unlawful online content. Hence
the efficacy of a legislative framework pronouncing the importance of takedown notices
and the general responsibilities of such intermediaries. The introduction of takedown
notices has enhanced the legislative framework as regards the infringement of intellectual
property rights in the creative economy.

Further, this notion of takedown notices has aided the government in safeguarding and
maintain the national aspirations and cultural diversities and sensitivities of the Kenyan
people. Through a working relationship with the world’s largest intermediary, Google,
unsuitable content has been pulled down through the implementation of the proposed
section to be repealed; Section 35B of the Copyright (Amendment) Act, 2015.

While Kenya enacted its first Internet era copyright law in 2002, it took the country 17
years to incorporate provision on intermediary liability as espoused by the WIPO
Copyright Treaty and the WIPO Performances and Phonogram Treaty commonly referred
to as the “WIPO Internet Treaties’; a framework created by the World Intellectual
Property Organization (WIPO).

Through the WIPO internet Treaties, WIPO set down international norms aimed at
preventing unauthorised access to and use of creative works on the Internet or other digital
networks.
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It is therefore essential that the Kenyan Copyright legal framework provides for safe
harbours for Internet Service Providers and a procedure for notice and takedown in line
with international standards, and specifically, the WIPO Internet Treaties since Copyright
Infringements infringements have shifted online. As such, in the digital era, the provision
on intermediary liability is a basic essential requirement in a Copyright legislation. To this
end, having been enacted so recently, the implementation of these provisions is yet to be
fully realized.

Therefore, when the Copyright (Amendment) Bill with the proposed the ISP Liability
provisions was signed by the President in 2019, it represented a milestone in the Copyright
law. This demonstrated the government’s intent to forge ahead as regards copyright and
the internet.

In the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown
notices and roles and responsibilities of internet service providers as espoused in the WIPO

Internet Treaties.

Two of the most prominent intermediary liability legislations are the Digital Millennium
Copyright Act (DMCA) and the E-Commerce Directivein the United States of America and

the European Union, respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices.
Specifically, Section 77 of the Act provides for the procedure for takedown notifications.
The Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done

through the Association.

RECOMENDATION

KECOBO strongly recommends that the proposed repeal of the Intermediary Liability
provisions contained in clause 5, 6 and 7 of the Bill should be removed from the Bill for

the following reasons:

a. Repeal will cause loss and damage to copyright sector by exposing their content to
online piracy.

No substitute remedy is provided for the sector.

No substantive reason(s) has provided for the proposed repeal.

Represents a regression in the development of the Copyright Framework.

Neither the Copyright Board nor the sector have been consulted nor approve of

this proposal.
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5 _IPage U



f. Action is an affront to the provisions of Article 11 and Article 40 of the Constitution
of Kenya

KECOBO shall take lead in consultation with stakeholders in this sector to clear any issues
on the provision and propose changes including by way of Regulations at a later date.

2.0. CONCLUSION AND RECOMMENDATION

The need to protect the interests of content creators and the larger creative economy is a
role of the government. The responsibility on intermediaries, would go a long way in
enhancing the creative economy and growing the general economy of the country whilst
preserving the rights conferred to the citizens under article 11 and 40 of the Constitution
of Kenya.

Accordingly, it is the view of the foregoing that KECOBO urge the honorable Members of
Parliament to allow for the full implementation of this Act that was enacted in 2019 as the
same has not had sufficient time to be implemented as the repeal of the provisions of the
internet service provider liabilities would negatively impact an already struggling economy.

KECOBO remains ready and available to appear before the committee and offer
clarifications as may be required.

Signed by

L5 7
Mr. E%xxgrd Sigei

Executive Director,
Kenya Copyright Board (KECOBO)
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Xpedla Manaqement Ltd .,

20t" DECEMBER 2021

To

THE CLERK OF THE NATIONAL ASSEMBLY

PO BOX 41842-00100,

NAIROBI D\ D C -

Dear Sir, @ (; ‘ )

RE: MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021 BEFORE THE
DEPARTMENTAL COMMITTEE ON INFORMATION, COMMUNICATION, AND INNOVATION ON

THE MATTER OF THE COPYRIGHT (AMENDMENT) BILL, 2021

About Xpedia Management Limited

Xpedia Management Limited is a leading Content Service Provider. It has been in operation since
2012 and has successfully partnered with telecommunication companies such as Safaricom to
provide Ring Back Tunes including on the Skiza Platform. We currently have approximately 17,000

artists/content creators signed to us.

Comments on the Bill

The Copyright (Amendment) Bill, published on 22" October 2021, a Private Member’s Bill was
presented to the National Assembly for deliberation by the Honorable Member of Parliament,

Ms. Gladys Wanga.
On 11" December 2021, the National Assembly put out a notice in the Saturday Nation calling

for comments on the Bill.

The amendment of the Principal Act by inserting a new Section (30C) as regards payment of ring
back tune revenues amongst other proposals which is a.matter that concerns my company.

Comment and proposal

Xpedia Management Limited supports the enactment of the provision into the Copyright Act. This
is because it will safeguard the interest of all parties who earn a living on the platform.

However, | would like to propose that the Committee con5|derthle,\c,ha
and protect existing contractual arrangements. N

My proposals are as follows:
L‘RL > OFFT

Kalson Tower, 4th Floor | PO. Box 12911 - 00400 Nairobi, Kenya | Tel: 020 - 3742100°| Email: mfo@kp’e‘diai co. ke
PIN No. P051328342D
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a. thereisneed to have the amounts adding up to a hundred percent (100%) to make it clear

the net is the new full amount. -
b. The committee take cognisance of the existing valid contractual arrangements in place

between the telecommunication companies, Content Service Providers, and content
owners. A proviso should therefore be inserted to avoid litigation.

I would be happy to appear in person before the committee to further elucidate.

This is therefore to humbly request the Committee to consider our recommendation on the
matter above and review the text of the Copyright Amendment Bill 2021 accordingly.

Yours faithfully,

.‘ : .- AC r\(;"-;?
5 (e J
Olive Wambui Githongo

Kalson Tower, 4th Floor | PO. Box 12911 - 00400 Nairobi, Kenya | Tel: 020 - 3742100 | Email:info@xpedia.co.ke
PIN No. P051328342D '
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CSSCaTY OF FIRaA

OUR REF: KAMP/PRISK/MCSK/NATIONAL ASSEMBLY/28/12/2021 : ( 1 JAERICS UF"—"[C!‘
YOUR REF: TBA 7 By 1842 NATROBT
. \A@/\ eN
28 December, 2021
Mr. Michael R. Sialai, CBS
Clerk of the National Assembly ?g‘\\( 7’Q
Office of the Clerk )
Main Parliament Buildings ; £9r = g
P.0. Box 41842 — 00100 D \\DC/ : .
NAIROBI Bon 41047
@ 2afor
Dear Sir,

RE::  KAMP-PRISK-MCSK SUBMISSIONS OF MEMORANDA ON THE COPYRIGHT (AMENDMENT)
BILL, 2021 (NATIONAL ASSEMBLY BILL NO. 44 OF 2021

The Kenya Association of Music Producers (KAMP), the Performers Rights Society of Kenya (PRISK), and
the Music Copyright Society of Kenya (MCSK) are licensed collective management organizations (CMOs).
They administer, exercise and enforce the exploitation of performances in public places, broadcasting and
communication to the public rights in sound recordings, dramatic works, and mechanical reproduction rights
of copyrighted musical works. The CMOs derive their respective mandates under Article 40(5) of the

Constitution of Kenya and the Copyright Act no 12 of 2001.

In reference to the above subject and pursuant to a Public Notice published in the Daily Nation edition of 11%
December 2021, we are pleased to submit memoranda on the Copyright (Amendment) Bill, 2021 (National
Assembly Bill No. 44 of 2021). It is our hope that these submissions will be taken into consideration when the

Committee makes its report to the House.

We look forward to a positive feedback. Additionally, the Tripartite Board of Directors would wish to be given
an opportunity to make oral submissions should there be a provision of the same.

With our best wishes, please accept the renewed assurance of our highest consideration and esteem.

Yours faithfully,

For & on Behalf of KAMP, PRISK & MCSK,

DR. MBUGUA NJOROGE (WIR JOSEPH N - MR. PEIE% ENYENZE

CEOQ - KAMP CEO - PRISK AG. CEO - MCSK

KAMP P.O. Box 51149 — 00200 City Square, Nairobi |Email: info@kamp.or.ke; | Website: www.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.O. Box 100838 — 00101 Jamia Mosque, Nairobi |Email: info@prisk.or.ke | Website: www.prisk.or.ke | Tel: +254 710 309 695, +254 738 645 041
MCSK: P.O. Box 14806 — 00800 Westlands, Nairobi | Email: music@mcsk.or.ke | Website: www.mcsk.or.ke | Tel: +254 722 800 872, +254 733 200 872 |
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Kenya Assceiation of Music Preducers

Kamp  f)

PERFCRHTAL T

MEMORANDUM ON THE COPYRIGHT (AMENDMENT), BILL, 2021

PRESENTED TO

“THE NATIONAL ASSEMBLY |
THE TWELFTH PARLIAMENT (FIFTH SESSION) PoO. Box 4184260100

SUBMITTED TO

CLERK OF THE NATIONAL ASSEMBLY P.O. BOX 41842-00100, NAIROBI

28™H DECEMBER 2021

IN THE MATTER OF CONSIDERATION BY THE COMMUNICATION INFORMATION AND INNOVATION;
THE COPYRIGHT (AMMENDMENT) BILL, 2021 (NATIONAL ASSEMBLY BILL NO.44 OF 2021).

SUBMITTED BY:
KENYA ASSOCIATION OF MUSIC PRODUCERS
PERFORMERS RIGHTS SOCIETY OF KENYA
MUSIC COPYRIGHT SOCIETY OF KENYA

KAMP P.O. Box 51149 - 00200 City Square, Mairobi [Email: info@kamp.or.ke; | Website: www.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.O. Box 100838 - 00101 Jamia Mosque, Nairobi (Email: info@prisk.or.ke |Websile: www.prisk.or.ke | Tel: +254 710 309 695, +254 736 645 041 )
.. MCSK: P.0. Box 14806 - 00800 Westlands, Nairobi [Email: music@mesk.or.ke [Websile: winv.mesk.orke | Tel: +254 722 600872, +254 733 200872~
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1.0 INTRODUCTION
The Kenya Association of Music Producers (KAMP), the Performers Rights Society of Kenya (PRISK), and

the Music Copyright Society of Kenya (MCSK) are licensed collective management organizations (CMOs).
They administer, exercise and enforce the exploitation of performances in public places, broadcasting and
communication to the public rights in sound recordings, dramatic works, and mechanical reproduction rights
of copyrighted musical works. The CMOs derive their respective mandates under Article 40(5) of the
Constitution of Kenya and the Copyright Act No 12 of 2001. The CMOs represent not less than 20,000
Right Holders" with over one million combined repertoire of Sound Recordings, Audio Visual works and

Musical works both national and foreign.
1.1 Mission of Collective Management Organizations

Kenya Association of Music Producers (KAMP): KAMP is a company limited by guarantee. The
company is mandated by both resident and non-resident producers of sound recording to administer,
exercise and enforce the exploitation of performances in public places, broadcasting and communication to
the public rights in sound recordings in their catalogue and repertoire.

Performers Rights Society of Kenya (PRISK): PRISK is a company limited by guarantee. The Company
is mandated by both resident and non-resident performers of copyrighted works to administer, exercise and
enforce the exploitation of performances in public places, broadcasting and communication to the public
rights of fixations of their performances in their catalogue and repertoire.

Music Copyright Society of Kenya (MCSK): MCSK is a company limited by Guarantee. Both resident
and non-resident authors, composers, arrangers and publishers of musical works mandate the company.
The society administers exercises and enforces the exploitation of performances in public places,
broadcasting, communication to the public and mechanical reproduction rights of copyrighted musical

works in their catalogue and repertoire.

2.0 BACKGROUND :
The National Assembly through a notice published in the Daily Nation edition of Saturday 11 December

2021 invited public to submit their views and comments on the proposed Copyright (Amendment) Bill, 2021.

The object of the Bill is to amend the Copyright Act, to provide for fair formula for sharing of revenue from
ring back tunes between the artists/copyright holders and the telecommunications companies. The Bill
provides that the artist should get a greater share of the revenue at fifty two percent. The Bill also
proposed to repeal the provisions on takedown notices and requirements, the role of internet service
providers and application for injunction. It is seeks to remove the ambiguity in the role of internet
service provider. Further, it is to align the Act as there are already legal remedies provided for.

3.0 MEMORANDUM BY THE TRIPARTITE BOARD

KAMP P.O. Box 51149 - 00200 City Square, Nairobi |[Email: info@kamp.or.ke; | Website: www.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.O. Box 100838 ~ 00101 Jamia Mosque, Nairobi |Email: info@prisk.or.ke |Website: www.prisk.or.ke | Tel: +254 710 309 695, +254 738 645 041 )
... MCSK: P.0. Box 14806 — 00800 Westlands, Nairobi [Email: music@mesk.orke [Website: ww.mcsk.orke | Tel: 3254 722 800872, +254 733200872
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The CMOs take this opportunity to thank the National Assembly for the opportunity to submit out comments
to the proposed Amendments. With certain important adjustments, the proposed amendments by National
Assembly could go a long way in ensuring that the creative sector in Kenya is vibrant and responsive to the
needs and expectation of CMOs members, users of copyrighted works. We have incorporated our

suggested amendments in this memorandum.

The Tripartite Board has reviewed and considered proposals contained in the amendment. The CMOs are
dedicated to enhancing their contribution and that of its directors and management to the members’

interests, growth and development agenda.

Our views are informed by public dialogue forums that KAMP, PRISK and MCSK convened with the
members and on thematic discussions on constitutional, legal, and policy reform proposals in the copyright
sector. Our observations are premised on the fact that some of the proposed amendments are geared
towards the growth of right holders who are our members through earning a larger percentage of royalties
from ring back tunes, however, some of the sections will be to the detriment of the same right holders as

their works will be subjected to online piracy without a remedy in law.

4.0 THE OBSERVATIONS, COMMENTS AND SUGGESTIONS

NO. | MARGINAL SECTION ISSUE OF CONCERN | JUSTIFICATION
NOTE -
1. [nterpretation S.2 “Registry” means the It is the function of the Board to keep
(New) National Rights and maintain a register of copyright
Registry. works. Therefore, this is a welcome
addition save for some of the roles that
are already under the mandate of the
CMQs.
“Ring back tone" Previously, the law had not provided
means subscription for ring back tone, thus, the right
music or a tone which | holders were governed by private
is played by a contract thus; most of them were
communication unfairly exploited.
“Telecommunication This is a welcome development.
operator” has the
meaning assigned to it
under the Kenya
Information and
Communication Act,
1998.
2. Payment of ring | S.30C Sets out the formula for | The formula provided is a welcome
back tune sharing of revenue from | additon as it ensures that the

KAMP P.0. Box 51149 ~ 00200 City Square, Nairobi (Email: info@kamp.or.ke; | Website: wwv.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.0. Box 100838 — 00101 Jamia Mosque, Nairobi [Email: info@prisk.orke |Websile: wvav.priskor.e | Tel: +254 710 309 695, +254 738 645 041
_ MCSK: P.0. Box 14806 - 00800 Westlands. Nairobi|Erail music@mosk.or.ke [Websie: wvwmoskorke | Tel +254 722 800872, +294 733200872
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revenue

(New)

ring back tunes
between the
telecommunication
provider, the premium
service rate provider
and the copyright
holder.

copyright holder gets the lion's share
from the ring back tune revenue.

Functions of the
Registry

S.348B

Among the functions
listed such as
authorization of
consumers of copyright
works, media
monitoring of registered
copyright works,
tracking, monitoring
and dissemination of
data logs related to
access of registered
copyright works are all
duties that fall squarely
under the mandate of
Collective Management
Organizations.

This sections should be deleted
specifically subsection (a), (b) and
partially (c) as having it will bring about
duplicity of roles between the registry
and Collective Management
Organizations.

Takedown
notice

S.35B

(To be
repealed)

Repealing the section
leaves the right holders
exposed to online
infringement of their
work, which has
become rampant with
increased use and
development of
technology.

provider can be an-internet service

A takedown notice is a tool for
copyright holders to get user-uploaded
material that infringes their copyrights
taken down on websites. The process
entails the copyright owner (or the
owner's agent) sending a takedown
notice to a service provider requesting
the provider to remove material that is
infringing their copyright(s). A service

provider, website operator, search
engine, a web host or other type of
online site-operator. The proposed
amendment will create room for on-
line piracy.

ICAMP P.O. Box 51149 - 00200 City Square, Nairobi [Email: info@kamp.or.ke; | Website: www.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.0. Box 100838 - 00101 Jamia fMosque, Nairebi |Email: info@prisk.or.ke [Website: www.prisk.or.ke | Tel: +254 710 309 695, +254 738 645 041
... MCSK:P.0. Box 14806 - 00800 Westliands, Nairobi [Email: music@mcsk.orke [Website: uv.meskorke | Tel: +254 722800872, +254 733200872
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35C (To be
repealed)

Repealing this section
removes any form of
obligation on the part of
Internet Service
Providers in dealing
with infringement of
copyrighted works.

‘The rationale for repealing this

section is untenable. By implication
Internet service given the role they
play in providing a platform for availing
material online, should equally be held
accountable to ensure that none of the
material is infringing on the copyright
holders.

S.35D  (To
be repealed)

Repealing this section
leaves the copyright
holders exposed, as
their remedy under the
Act would be no more.

A copyright owner may seek a
preliminary or permanent injunction to
prevent or restrain future or ongoing
infingement. Therefore, it is of
paramount importance to retain the
section.

4, Role of Internet
Service Provider

5. Application  for
injunction

5.0 CONCLUSION

Considering the above observations, we Kenya Association of Music Producers (KAMP), Performers Rights
Society of Kenya (PRISK) and Music Copyright Society of Kenya (MCSK) acknowledge that the Copyright
(Amendment) Bill. 2021 has presented important reform questions on issues of law. Save for the sections
that we have highlighted and given our justifications on, we opine that the changes will make a significant
change to the creative industry. We therefore support amendments save for section 34B, 35B, 35C, 35D
which would be prejudicial to the interests of right holders.

KAMP P.0. Box 51149 - 00200 City Square, Nairobi |[Email: info@kamp.or.ke; | Websile: www.kamp.or.ke | Tel: +254 710 309 695, +254 738 645 041
PRISK: P.0. Box 100838 — 00101 Jamia Mosque, Nairobi |Email: info@prisk.or.ke [Website: www.prisk.or.ke | Tel: +254 710 309 695, +254 738 645 041

... ]ACSH:P.0. Box 1480600800 Wostands, Nelrol [Eviell inusio@riekor ke [Website: wwimeskorke | Tek +254 122 800 872, 201 TS0 J00G12
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22nd December 2021
;K ENY A k,}\

Mr. Michael Sialai, EBS

The Cierk of the National Assembly
Parliament Buildings

Harambee Avenue

Nairobi

Dear Sir,

RE: Submissions on the Copyright (Amendment) Bill, ZOZV\D
O

1 We refer to the above matter.

2 MultiChoice Kenya Limited is grateful for the opportunity to comment on the
Copyright (Amendment) Bill, 2021 ("the Bill").

3 MultiChoice Kenya has serious concerns relating to the Bill, particularly the
intention to repeal sections 35B (Takedown Notice), 35C (Role of Internet
Service Provider) and 35D (Application for injunction) of the Copyright Act, 2001

("the Act").

4 Sections 35B, 35C and 35D are recent and much needed additions to our
copyright law (through the Copyright (Amendment) Act, 2019), and are aimed at
addressing the prevalent and brazen infringement of copyright protected works

online.

5 Although the increase in internet penetration in our country has had a positive
impact on our lives and our economy, it has also resulted in more frequent and
costly copyright infringement that is difficult to monitor and prevent. Rights
holders in our country bear the brunt of online piracy of their works. They continue
to lose revenue through the unlawful viewing, streaming, downloading, copying,
sharing and distribution of their work. Parliament, in its wisdom, introduced
sections 35B, 35C and 35D to ensure quick and effective protection of copyright

online.

6 Online piracy is the fastest growing form of copyright infringement globally. Live
channel and sports broadcasts, software, video games, movies and television
shows are continuously pirated on the internet.

6.1 According to a survey by Irdeto recent data shows that there are more
than 600 million visitors to the top 500 linking sites each month.
Furthermore, users in five major African countries’ made 17,4 million
visits to the top 10 identified piracy sites on the internet. This traffic
forms part of the 345,4 million total visits worldwide by users of the
piracy sites from June 2021 to August 2021. Of the African territories
tracked during the piracy survey, visits from IP addresses in Kenya

DIRECTOR——— |
E@@E‘S\F\Wqége} th a,:;South Africa, Ghana, Nigeria and Tanzania
§ i b '
Nh 148 ] 2% i g i MulliCho!ce Kenya Lid
U e S i ,’s/; Jamhuri Road
Lm Next to ASK Ground, Nairobi
- P.0. Box 60406 - 00200 Nairobi, Kenya

i f Deparimental Cominitteas Tel: +254 (20) 4236444/ 07 11 066444, Fax: +254 (20) 4446768
A DIFGCtOI’&tG d (:,Pat e l? C : ; v Directors: N.Y Bilal A. Opondo S. Isaboke N. Matimu H. Visser’

REG Se SHTTY PIN Fuft 100 VAT 0 tauh “Suoin Socan




reflected the largest number of users of pirated content, with 7 million
visits during this period. "2

6.2 In 2019, it was reported that almost 1 million Kenyans watched the
boxing match between Britain's Anthony Joshua and Mexican Andy
Ruiz Jr through unauthorised channels. Kenya was the second on the
list of audiences by country. ®

8.3 A 2019 Muso and GumGum Sports study found that Kenya was among
the top five countries in the world illegally streaming English Premier
League (EPL) soccer games.*

Everyone in the creative industry is suffering from the onslaught of online piracy.
In the television industry, writers, screenwriters, artists, actors, musicians,
producers, broadcasters and other service providers lose revenue due to online
piracy. The high levels of online piracy threaten the livelihoods of everyone in the
creative industry. They also hinder the development and growth of our
broadcasting and creative industry. Worldwide, the revenue lost to video pirate
operations was estimated to exceed $61 billion in 2020 and $67 billion worldwide
by 2023."5

In Kenya, piracy has cost the creative industry losses of KES 106 billion per year,
which includes KES 24 billion loss in taxes and revenue to the government and
KES 41 billion losses to thousands of local Kenyan content creators, such as
actors, animators, comedians, dancers, filmmakers, musicians, podcasters,
publishers, television producers, writers due to local content streaming piracy.

In 2019, the Attorney General Kihara Kariuki highlighted that the creative
industries’ contribution to our country's economy is estimated to be 53% of
GDP.® In order to continue making this contribution to our economy, our creative
industries need to be protected from piracy. Piracy negatively impacts on the
economic growth of the country.

9.1 Investors are reluctant to invest in countries if they cannot earn a
decent return because of competition from pirates who have no costs.

8.2 Piracy impairs the development of local content production and job
creation in the sector.

9.3 Pirates are usually not licensed and are broadcasting or distributing
content that has not been authorised for distribution in the country.

https://www.tvbeurope.com/media-delivery/piracy-is-threatening-the-new-normal-way-of-life
https.//www.theeastafrican.co.ke/tea/news/east-africa/almost-1m-kenyans-used-pirated-channetls-
to-watch-joshua-v-ruiz-fight-1419678

https://allafrica.com/stories/201907 120142 . html|

https.//www tvbeurope.com/media-delivery/piracy-is-threatening-the-new-normal-way-of-life
https://www.standardmedia.co.ke/counties/article/200132938 1/how-copyright-creative-works-can-
boost-gdp
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9.4 Pirates don't pay taxes. Our government loses revenue that are
channelled for schools, housing, health care or even encouraging

further growth in the communications sector.

9.5 Broadcasters and independent producers are harmed the most by
piracy as they don't have the economies of scale of international
broadcasters or distributors and are heavily reliant on revenue
generated by sale and the exploitation of their intellectual property

rights.

In addition, the live unauthorized streams of sports events globally across the
internet is one of the most critical threats facing sports rights’ owners currently.
The sale of broadcast rights represents a substantial source of revenue to sports
rights owners who invest and distribute this revenue throughout their
organizations, from grassroots to professional leagues and clubs. It is a core
component of what makes them sustainable. For example, in 2020, the Football
Kenya Federation (FKF) signed a seven-year deal worth Kenya Shillings 110
million annually with a broadcaster. Sports associations and bodies receive no
compensation from any pirated re-broadcast of their events, whereas those
providing the pirated live data stream profit from advertising embedded on the

website or the software client.

Furthermore, the organisations offering pirated content online are involved in
crimes of tax evasion, identity theft, unauthorised sale of personal data and
money laundering; and these same organised criminals are also involved in the
human trafficking, organs, drugs, weapons and much more.

In addition, most of the popular files / streams on pirate websites plant viruses
and other malicious software on users' devices. Piracy is therefore also harmful

to users.

Internet Service Providers (ISPs) are companies that make it possible for people
to communicate over the internet - they provide the means or channel of making
content available to the public over the internet. Given that they make it possible
for content to be made available online, they are ideally situated to stop piracy

and play a key role in the fight against online piracy.

Sections 35B, 35C and 35D established a framework by which copyright owners
and ISPs could share responsibility for dealing with online copyright infringement.
These frameworks are the most used means of enforcement in respect of online
piracy, as they interrupt access to infringers sites. Similar frameworks have
worked well for many years in many countries including Australia, China, Japan,
South Africa, the United Kingdom and the United States. The framework is

particularly effective because—

14.1 they provide copyright holders with relatively inexpensive and speedy
online copyright enforcement methods to protect their works;

14.2 it does not require ISPs to monitor content or actively seek facts or
circumstances indicative of infringing activity;
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14.3 it provides ISPs who follow the takedown procedures with immunity
from liability for infringement of copyright; and

14.4 it allows the person who put the infringing content online to file a

counter notification if they believe in good faith that they have a legal
right to publish the material online.

This framework therefore strikes a fair balance between the copyright holders,
website owners and the [SPs.

15 These sections have already yielded positive results. We have issued take down
notices to {SPs in terms of section 35B of the Act. On 26 November 2020, the
High Court” issued a temporary order in terms of s35D(2) of the Act, which
ordered two ISPs to pull down and disable 141 sites that infringed on our
copyright, pending the hearing of our suit against the ISPs, for failure to act on
the takedown notice that we issued to them. The sites that have been disabled
include, among others, sports streaming sites which allow people tc view
unauthorised content live and/or on demand.

16  The framework established in s35B, 35C and 35D of the Act has therefore
already proven to be an effective means of protecting copyright online. We
therefore appeal to Parliament to retain these sections in the Act.

17 We look forward to further engagements on the Bill.

Yours faithfully

Nancy Matimu
Managing Director

7 Multichoice Kenya Limited v Safaricom Plc & another; Kenya Copyright Board & another (Interested
Parties) (Miscellaneous Civil Application No. E567 of 2019)

MultiChoL:'ce Kenya Ltd

Jamhuri Road

Next to ASK Ground, Nairobi

P.0. Box 60406 - 00200 Nairobi, Kenya

Tel: +254 (20) 4236444/ 07 11 066444, Fax: +254 (20) 4446768
Directors: N.Y Bilal A. Opondo S. Isaboke . Mdtlmu H. Visser®
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REF: LAT/0172021
: (el
To Dive-
THE CLERK OF THE NATIONAL ASSEMBLY a2\
PO BOX 41842-00100,
NAIROBI
Dear Sir,

RE: MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021 BEFORE THE
DEPARTMENTAL COMMITTEE ON INFORMATION, COMMUNICATION, AND
INNOVATION ON THE MATTER OF THE COPYRIGHT (AMENDMENT) BILL, 2021

About Liberty Afrika Limited

Liberty Afrika Limited is a Content Service Provider. It provides services to
telecommunication companies including Skiza Platform.

Comments on the Bill

The Copyright (Amendment) Bill, published on 22 October 2021, a Private Member's
Bill was presented to the National Assembly for deliberation by the Honorable Member

of Parliament, Ms. Gladys Wanga.

On 11t December 2021, the National Assembly put out a notice in the Saturday Nation
calling for comments on the Bill.

The amendment of the Principal Act by inserting a new Section (30C) as regards payment
of ring back tune revenues amongst other proposals which is a matter that concerns my

company.

Comment and proposal

Liberty Afrika Limited supports the enactment of the provision into theﬁopyrlght Act. This

is because it will safeguard the interest of all parti%‘sf%ﬁk{gjéé;ﬂ &-1i
] =

L= = W BTN
DGR e
"5 i 1,.__/;,:' 4 e : \ .
i 1{.-'-'\‘:\‘- 71 DE{: FALTA l‘l KLy ;
; "1 Y \ _ =

i T e T
el OYERELOR
TR a R AN 1) Ou ol

&
s
\

- L\ £,
PR Rt S R 6T
Box 41042, MATROBL

e




However, | would like to propose that the Committee consider the changes to remove
ambiguity and protect existing contractual arrangements.

My proposals are as follows:

a. thereis need to have the amounts adding up to a hundred percent (100%) to make
it clear the net is the new full amount.

b. The committee take cognisance of the existing valid contractual arrangements in
place between the telecommunication companies, Content Service Providers, and
content owners. A proviso should therefore be inserted to avoid litigation.

This is therefore to humbly request the Committee to consider our recommendation on
the matter above and review the text of the Copyright Amendment Bill 2021 accordingly.

Yours faithfully,

el

Sidney Wachira
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From: Mike Strano <mike.strano@phatafrica.com> e \\ S
Sent: 28 December, 2021 4:53 PM ) ',
To: ‘clerk@parliament.go.ke' / ’\’\,\,‘/' s
Cc: 'ip@phatafrica.com’ 3
Subject: PAP_Memorandum on the Copyright Amendment Bill 2021 001 281221 5 ' l’b
Attachments: PAP_Memorandum on the Copyright Amendment Bill 2021_001_281221.pdf; /(\i\

PAP_Estimated Annual Losses to Piracy in Kenya_003_281221.pdf

Importance: High

Clerk of the National Assembly,
P.O. Box 41842-00100,
Nairobi, KENYA.

28t December, 2021

Dear Sir,
= RE: Submission of Memorandum on the Copyright (Amendment) Bill 2021
i [National Assembly Bill No.44 of 2021] ) D C/
PIRATED CONTENT COSTS THE CREATIVE INDUSTRY OF KENYA(\/ %\ 9-)

AND THE GOVERNMENT, KES 92 BILLION ANNUALLY!
PARTNERS AGAINST PIRACY REJECT CALLS TO REPEAL ISP RELATED PROVISIONS

IN THE COPYRIG 2019.,

‘On 11 December 2021, The National Assembly published an Invitation for Public Participation on the Copyright
(Amendment) Bill 2021 [National Assembly Bill No.44 of 2021].

Partners Against Piracy (PAP) - a multi-sectoral Coalition, of local and international Associations, Societies and
Companies, representing the interests of thousands of Creatives in Kenya and the World, reacts as follows.

Ve welcome the Invitation for Public Participation because, on behalf of the thousands of Creatives we represent, we
are gravely concerned about the Proposal to repeal Sections 35B, 35C and 35D of the Copyright (Amendment) Act

2019, via the Copyright (Amendment) Bill 2021 currently in Parliament.

~Ssented into Law by President Unhuru Kenyatta, in October 2019, Sections 35B, 35C and 35D are game-changing
provisions for Kenya, and the first of its kind in Africa (but common Internationally). These provisions protect the
Creative Industry in Kenya by providing incentives and a legal basis for better co-operation from Internet Service
Providers (ISPs) to support Rights Holders in their fight against Piracy.

In fact, the proposed Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021] contravenes Provisions of
the Constitution of Kenya, which affirms that Intellectual Property Rights are akin to any other Proprietary Rights,
whereby the State has a fundamental responsibility and promises to safeguard Intellectual Property Rights of the people

of Kenya (see 1 in Fact Sheet enclosed).

Piracy is currently devastating the Creative Industry of Kenya. PAP estimates (see 2 in Fact Sheet enclosed) that
Piracy is costing the Industry KES 92 billion per year. This includes a KES 16.72"5“51‘{11%]@55;5 ‘Té%é;‘é‘,faiﬁ‘é“""““
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Government and KES 14.31 billion losses to Thousands of local Content Creators, like Actors, Animators, Authors,
Cartoonists, Comedians, Composers, Dancers, Filmmakers, Game Developers, Graphic Designers, lllustrators,
Musicians, Music Producers, Photographers, Podcasters, Publishers, Television Producers, Videographers, Writers,
etc.

With the Creative Industry of Kenya ravaged by the COVID-19 pandemic, the ISP related Provisions in the Copyright
(Amendment) Act 2019 are an opportunity to help our Creatives quickly recover, attract local & foreign investment and
create jobs for thousands of unemployed youths.

Furthermore, the Repeal of these important Provisions will continue to abet the illegal operations involved in
offering Pirated content Online, including crimes like Tax Evasion, Identity Theft, Data Ransom, Money Laundering
and Fraud. These same Crime Groups are also involved in Trafficking of Humans, Organs, Drugs, Weapons and
more, as well as Terrorism, Contract Killing, Counterfeiting, etc (see 3 in Fact Sheet enclosed).

Instead of Repealing these important Provisions, our Parliament should rather consider Changes to make the Law
clearer and more effective, in full co-operation with the ISPs, thus ensuring the Sustainability of the Kenya Creative
Industry and the Safety of our Country from such Crimes.

Furthermore, the Provisions ensuring the swift Takedown of illegal Content, also benefit the ISPs, who are now
becoming Owners of Content and Platforms themselves. Such a Repeal will result in those ISPs not being able to
Recoup their Investments, as Online Piracy steals upto 99% of potential Revenue.

"artners Against Piracy appeals to Honourable Wanga and the Twelfth Parliament, to please Remove the Repeal of
vections 35B, 35C and 35D from the Copyright (Amendment) Bill 2021, to Avoid further Losses to the Creative Industry
and the Government — after all, the Creative Industry has Suffered for Decades from the Unfair Competition from Piracy,
so now Deserves better Protection, especially to Recover from COVID-19.

Let us remember that Piracy killed our Music Industry in the early 1980s — until then, Nairobi was the Headquarters for
international Labels in Africa and Benga was the Root of many Genres across the Continent that have seen immense

Success.
Let's please Return the Creative Industry of Kenya to her former glory and beyond!

Please note that this Memoranda, and the enclosed Data, has been Compiled in Consultation with Experts from our local
and international Coalition, as Partners Against Piracy (PAP).

These same Experts can also Avail themselves In-person and/or via Video Call for any further Consultations with
Parliament.

"t your Service,
Mike Strano v o

Convenor
Partners Against Piracy (PAP)



PARTNERS
AGAINST
PIRACY

P.O. Box 14454 — 00800, Nairobi, KENYA

Clerk of the National Assembly,
P.O. Box 41842-00100,

Nairobi, KENYA.
28t December, 2021

Dear Sir,
RE: Submission of Memorandum on the Copyright (Amendment) Bill 2021
[National Assembly Bill No.44 of 2021]

PIRATED CONTENT COSTS THE CREATIVE INDUSTRY OF KENYA,
AND THE GOVERNMENT, KES 92 BILLION ANNUALLY!
PARTNERS AGAINST PIRACY REJECT CALLS TO REPEAL ISP RELATED PROVISIONS
IN THE COPYRIGHT (AMMENDMENT) ACT 2019.

On 11t December 2021, The National Assembly published an Invitation for Public Participation on the
Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021].

Partners Against Piracy (PAP) - a multi-sectoral Coalition, of local and international Associations,
Societies and Companies, representing the interests of thousands of Creatives in Kenya and the World,

reacts as follows.

We welcome the Invitation for Public Participation because, on behalf of the thousands of Creatives we
represent, we are gravely concemed about the Proposal to repeal Sections 35B, 35C and 35D of the
Copyright (Amendment) Act 2019, via the Copyright (Amendment) Bill 2021 currently in Parliament.

Assented into Law by President Uhuru Kenyatta, in October 2019, Sections 35B, 35C and 35D are
game-changing provisions for Kenya, and the first of its kind in Africa (but common Internationally).
These provisions protect the Creative Industry in Kenya by providing incentives and a legal basis for
better co-operation from Internet Service Providers (ISPs) to support Rights Holders in their fight

against Piracy.

In fact, the proposed Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021] contravenes
Provisions of the Constitution of Kenya, which affirms that Intellectual Property Rights are akin to any
other Proprietary Rights, whereby the State has a fundamental responsibility and promises to safeguard
Intellectual Property Rights of the people of Kenya (see 1 in Fact Sheet enclosed).

Piracy is currently devastating the Creative Industry of Kenya. PAP estimates (see 2 in Fact Sheet
enclosed) that Piracy is costing the Industry KES 92 billion per year. This includes a KES 16.25 billion
loss in Taxes to the Government and KES 14.31 billion losses to Thousands of local Content Creators,
like Actors, Animators, Authors, Cartoonists, Comedians, Composers, Dancers, Filmmakers, Game
Developers, Graphic Designers, lllustrators, Musicians, Music Producers, Photographers, Podcasters,

Publishers, Television Producers, Videographers, Writers, etc.
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P.O. Bx 14454 — 00800, Nairobi, KENYA

With the Creative Industry of Kenya ravaged by the COVID-19 pandemic, the ISP related Provisions in
the Copyright (Amendment) Act 2019 are an opportunity to help our Creatives quickly recover, attract
local & foreign investment and create jobs for thousands of unemployed youths.

Furthermore, the Repeal of these important Provisions will continue to abet the illegal operations
involved in offering Pirated content Online, including crimes like Tax Evasion, Identity Theft, Data
Ransom, Money Laundering and Fraud. These same Crime Groups are also involved in Trafficking of
Humans, Organs, Drugs, Weapons and more, as well as Terrorism, Contract Killing, Counterfeiting, etc
(see 3 in Fact Sheet enclosed).

Instead of Repealing these important Provisions, our Parliament should rather consider Changes to
make the Law clearer and more effective, in full co-operation with the ISPs, thus ensuring the
Sustainability of the Kenya Creative Industry and the Safety of our Country from such Crimes.

Furthermore, the Provisions ensuring the swift Takedown of illegal Content, also benefit the ISPs, who
are now becoming Owners of Content and Platforms themselves. Such a Repeal will result in those
ISPs not being able to Recoup their Investments, as Online Piracy steals upto 99% of potential
Revenue.

Partners Against Piracy appeals to Honourable Wanga and the Twelfth Parliament, to please Remove
the Repeal of Sections 35B, 35C and 35D from the Copyright (Amendment) Bill 2021, to Avoid further
Losses to the Creative Industry and the Govemment — after all, the Creative Industry has Suffered for
Decades from the Unfair Competition from Piracy, so now Deserves better Protection, especially to
Recover from COVID-19.

Let us remember that Piracy killed our Music Industry in the early 1980s — until then, Nairobi was the
Headquarters for international Labels in Africa and Benga was the Root of many Genres across the

Continent that have seen immense Success.

Let’s please Return the Creative Industry of Kenya to her former glory and beyond!

Please note that this Memoranda, and the enclosed Data, has been Compiled in Consultation with Experts

from our local and international Coalition, as Partners Against Piracy (PAP).

These same Experts can also Avail themselves In-person and/or via Video Call for any further
Consultations with Parliament.

At your Service,
Mike Strano

Convenor
Partners Against Piracy (PAP)
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PARTNERS
AGAINST
PIRACY

P.O. Box 14454 — 00800, Nairobi, KENYA

FACT SHEET (28.12.21)

1), Contravention of the Constitution of Kenya

The proposed Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021] contravenes

Provisions of the Constitution of Kenya, which affirms that Intellectual Property Rights are akin to any other

Proprietary Rights, whereby the State has a fundamental responsibility and promises to safeguard
Intellectual Property Rights of the people of Kenya.

Article 11.

(1) This Constitution recognizes culture as the foundation of the nation and as the cumulative civilization of the

Kenyan people and nation.

(2) The State shall:

(a) promote all forms of national and cultural expression through literature, the arts, traditional celebrations,

science, communication, information, mass media, publications, libraries and other cultural heritage;
b) recognise the role of science and indigenous technologies in the development of the nation; and
(c) promote the intellectual property rights of the people of Kenya.

(3) Parliament shall enact legislation to:

(a) ensure that communities receive compensation or royalties for the use of their cultures and cultural

heritage; and

(b) recognise and protect the ownership of indigenous seeds and plant varieties, their genetic and diverse

characteristics and their use by the communities of Kenya.

Avrticle 40 - Right to Property

40 (2)

Parliament shall not enact a law that permits the State or any person:

(a) to arbitrarily deprive a person of property.

(b) to limit or in any way, restrict the enjoyment of any right under this Article, on the basis of any of the

grounds specified or contemplated in Article 27 (4).

40 (3)

The State shall not deprive a person of property of any description, or of any interest in, or right over,
of any description.
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P. O Box14454 00800, Nairobi, KENYA

FACT SHEET (28.12.21)

3), Evidence of Piracy abetting Organised Crime and Terrorism, thus making Kenya unsafe

Woney
Laundering/ Document
Organized-Crime Base Film Human Iitegat Ilegal Loan- Harcotles Weapon Contract Forgery
Group Location  Piracy Counterfeiling  Racketeering Smuggling Transfers Gambling  Sharking Prostif r ing Killing Services
Big Curcle Hoys . Canada . x ! x . x : ¥ ! » : x x : x \ % . % ; o
\uGIng UsA Pox . X i X : % ; b3 X by i
Jan’ Organlzalmn ' UsA Lok X ! X | ‘ : i : 1 x :
c«:ck(&plcke' England | x X ! X : i H i y
Gangmaster ] : i § : - 0 . ! '
....... £ s . - . —— S . i -4
Lolus Tradln[‘ ' England X X | i X . i
, : i
Company i : 3 E
Madrld Human Dspan x| i ; « ! ] i X
smuggllng Ring ¢ ! ] : { 3 ;
Camorra Matia i Maly Poxo X i % : x * i X x : X ! x % x x
Wosnlng WaTnad ' Hong | X i X H I3 . x ; X | b3 X ! X ; x 2 i x
} Knng' ; s i 4 B :
San Yee On Trlad * Hong x X : X % X ' X i X i X ‘ % ¢ X X i x
i Kong ; . 1
Ang Bin Hoey Triad tMalaysia ¢ x ‘ X i X i ¥ X ; X i x t 3 & . X X ' k3
Barakat Nemmk i Paraguay : x % X X X X i X N X
h ) : : i . i
PIRNRIRA 1. helang 1« i x ! x i i ! < i i % i
uomurrmvr: M. Ireland £ % : ' i : ; o ' x
D campary i Pakistan | x| x | X ¥ ; : y . X X
Tarantseworehovsko— P Russla i ox % ¢ ¥ 4 2
: Medvedkovsky ] |
Los i Merico : X x x A % i ! x H b3 ' S ! X
Amuu,ames epllo ; i i !
‘Yamagucnr © Japan Pox x X X X X % . K3 X X X
gumwaknm : !
Source: https://www.rand.org/pubs/research briefs/RB9417.html

Other Studies:

Bernscft

HuLTi£n1ce

e

hitps:/rusi.org/explore-our-research/projects/piracy-and-organised-crime
https://www-forbes-
com.cdn.ampproject.org/c/s/www.forbes.com/sites/michalgromek/2021/11/30/swede
n-up-to-600000-iptv-users-support-human-trafficking-every-month/amp/
https://www.ojp.gov/pdffiles 1/nii/grants/208384.pdf
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Mike Strano

From: Mail Delivery System <MAILER-DAEMON@progateway6.mail.pro1.eigbox.com>
Sent: 28 December, 2021 7:28 PM

To: mike.strano@phatafrica.com

Subject: Undelivered Mail Returned to Sender

Attachments: details.txt; Undelivered Message Headers.txt

Flag Status: Flagged

This is the mail system at host progateway6.mail.prol.eigbox.com.

I'm sorry to have to inform you that your message could not be delivered to one or more recipients. It's attached below.

For further assistance, please send mail to postmaster.

If you do so, please include this problem report. You can delete your own text from the attached returned message.

The mail system

<clerk@parliament.go.ke>: host mx-in01.parliament.go.ke[197.254.58.133] said:
451 4.3.0 <mike.strano@phatafrica.com>: Temporary lookup failure (in reply
to RCPT TO command)



Inscrita con el n°1 en el Libro de Ligas Profesionales, Seccién del Registro de Asociaciones Deportivas del C.S.D. - CIF: G-78069762

Mr. Michael R. Sialai, CBS 0

The Clerk of the National Assembly C"K\
Parliament Buildings Q })

Harambee Avenue

Nairobi (Kenya) 5% \ 1,\ t?:)/

Madrid February 8, 2022

lon ori="

Hand delivery and advanced by electronic mail \ ! C\

e T,

Re: Submissions on the Copyright (Amendment) Bill 2021

We, Liga Nacional de Futbol Profesional (hereinafter “Laliga”), in accordance
with article 2.2 of the Spanish Royal Decree-Law 5/2015, of April 30, on urgent
measures in relation to the commercialization of the rights of exploitation of
audiovisual contents of professional football competitions, are the actual right
holders with the faculty to market the exploitation rights of the audiovisual
content regarding the Spanish Football First and Second Division Competitions
(hereinafter the “Competitions”), and producers of such audiovisual content, in
accordance with article 7.1 of the mentioned Royal Decree.

In accordance with the above mentioned, we have been informed of some
proposed highly damaging changes to the Copyright Act contained in the
Copyright Amendment Bill published by the National Assembly on 22 October
2021. We are extremely concern of the proposed repeal of sections 35B, 35C and
35D of the Copyright Act and the effective annulment of Take-Down Notices.

In this regard, the Sports Rights Owner Coalition (hereinafter “SROC"), of which
we are active members, has informed you of the devastating consequences that
those changes could have. Accordingly, and by means of this letter, LaLiga want
to reinforce the content of the letter sent by the SROC on 28 December 2021,
which is attached as Annex |.

We respectfully urge that this submission of LalLiga and the SROC letter are
considered by the authorities in the interest of ensuring the appropriate and
effective protection of Intellectual Property rights in Kenya.

Yours faithfully,

Mr. Melcior Soler i Sala
Audiovisual Director )
LIGA NACIONAL DE FUTBOL PROFESIONAL

CC: The Honourable Cabinet Secretary Amina Mohamed - Mlnlstry of Sport
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Mr Michael R. Sialai, CBS
The Clerk of the National Assembly
Parliament Buildings
Harambee Avenue
Nairobi Brussels, 28 December 2021

Dear Mr Sialai,

Re: Submissions on the Copyright (Amendment) Bill 2021

The Sports Rights Owner Coalition (SROC) is composed of more than 50
international, European and national sport bodies. Individually and
collectively, we represent some of the world leading sport competitions
which attract millions of spectators each year.

Our events are widely available and accessible to consumers across a
growing variety of broadcasting and Internet platforms. Throughout the
world, these broadcasts are protected by copyright legislation in accordance
with universally accepted norms, including in Kenya.

In particular, the World Intellectual Property Organisation (WIPQO) passed
the WIPO Internet Treaties in 1996, aimed at preventing unauthorised
access to and use of creative works on the Internet or other digital networks
and their subsequent piracy. Kenya adopted the provisions of these treaties
in its enactment of the 2019 Copyright Amendment Bill, since when they
have become an essential pillar in the protection of digital content and the
fight against digital piracy.

SROC members are therefore extremely concerned to learn of the
proposed changes to the Copyright Act contained in the Copyright
Amendment Bill published by the National Assembly on 22 October 2021,
and in particular of the proposed repeal of sections 35B, 35C and 35D
of the Copyright Act and the effective annulment of Take-Down Notices.

Take-Down Notices enable copyright holders and related rights
holders to control their work and the ability to make it available on online
platforms. Indeed, they are one of the few effective remedies against
digital piracy available to rights holders. Far from being unique to
Kenya, they are an international concept to safequard the intellectual
property rights of copyright holders in their works. They are particularly
important for sports rights owners, where the ability to remove unauthorised
content immediately is crucial in protecting the value of live sport.

SROC

SPORTS RIGHTS OWNERS COALITION

w:www.sroc.info e e:sportsrights@sroc.info
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As you may be aware, and in contrast to the proposed legislative changes
in Kenya, European policy makers are moving in the opposite
direction, in order to strengthen the effectiveness of Take-Down
Notices, particularly in the live environment. The European Parliament
recently overwhelmingly adopted a resolution on the ‘Challenges of sport
events’ organisers in the digital environment’ and has asked the European
Commission to legislate accordingly. New proposals to protect live content
more effectively in Europe are expected in the first half of 2022.

Were the Copyright Amendment Bill to be enacted, it could have
devastating consequences for both the Kenyan economy and Kenyan
consumers. Rights holders from sport and other creative industries are
extremely unlikely to license their content in a jurisdiction that effectively
legitimises piracy. Consumers would therefore be deprived from
watching their favourite sports and television shows, and leave Kenya
isolated on the global copyright stage.

SROC members would therefore respectfully request that the proposed
legislative measures be urgently reconsidered so as not to harm
Kenyan consumers and threaten the availability of sports and
entertainment content in Kenya.

Yours sincerely,

Mark Lichtenhein
Chairman of the Sports Rights Owners Coalition

SROC

SPORTS RIGHTS OWNERS COALITION

w:www.sroc.info e e:sportsrights@sroc.info
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27 December 2021

worldwide

Mr. Michael R. Sialai, CBS
Clerk of the National Assembly
P.O Box 41842-00100

Main Parliament Buildings ’ o ..
ool & uéaﬁr't\s{nrg o La,,arm" ental Comnnnzes |
Kenya

,7

Sent by email: clerk@parliament.go.ke

TO PGl g o

COPYRIGHT (AMENDMENT) BILL, 2021 (NATIONAL ASSEMBLY BILL NO. 44 of 2021)

Dear Mr. Sialai,

IFPIis the voice of the recording industry worldwide, representing over 8,000 record company
members across the globe. We work to promote the value of recorded music, campaign for
the rights of record producers and expand the commercial uses of recorded music around the
world. The IFPI Sub-Saharan Regional Office is based in Nairobi, Kenya.

We understand that the Copyright (Amendment) Bill, 2021 (National Assembly Bill No. 44 of
2021) (Bill) is intended to amend the current Copyright Act, Act No. 12 of 2001. We are
extremely concerned about the following provisions in the Bill: (i) the introduction of a
statutory licensing scheme for ring back tones in section 30C; and (ii) the repeal of the internet
service provider (ISP) liability provisions in sections 35B, 35C, and 35D.

Further, we note that section 34C of the Bill proposes voluntary registration of copyright works
in the National Rights Registry, this is keeping with the Berne Convention and other
international treaties, including the WIPO Performances and Phonogram Treaty (WPPT),
which prohibit formalities on the enjoyment and exercise of rights. However, we recommend
that the general presumption of ownership in infringement proceedings in section 35 of the
current Copyright Act is maintained.

We thank the Government of Kenya for the opportunity to provide comments on the
proposed amendments in the Bill. Our key recommendations are set out below.

1. Removal of section 30C providing a statutory licensing scheme for ring back
tunes.

We advise against the introduction of a statutory licensing scheme for ring back tunes in

section 30C of the Bill.
IFPI Secretariat

7 Air Street
London W1B 5AD
United Kingdom

Tel: +44 (0)20 7878 7900
Fax: +44 (0)20 7878 7950
e-mail info@ifpi.org
website; www.ifpi.org

A Limited Company Registered in England No. 1402091. Registered Office as shown.
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While we appreciate the aim of ensuring an appropriate remuneration for artists and/or right
holders, a statutory provision setting out the rates for ring back tunes and the share of
revenues amongst parties (service providers, telecommunication operators and right holders)
is not the correct way of achieving that goal. Instead, artists and/or right holders should be
allowed to freely negotiate fair commercial terms for the use of their recordings, on the back
of strong exclusive rights and effective measures to enforce their rights.

The proposed section 30C would unreasonably interfere with the exclusive rights of right
holders, including the exclusive making available to the public right and reproduction right, as
well with the freedom of contract. Parties involved in the provision of ring back tunes (service
providers, telecommunication operators and right holders) should be free to negotiate the
commercial terms for the use of their recordings.

2. Maintain important ISP liability provisions in sections 35B (Takedown notice), 35C (Role
of Internet Service Provider) and 35D (Application for injunction).

We strongly advise against the proposed repeal of sections 35B, 35C and 35D of the current
Copyright Act.

These important provisions concern ISP liability, and specifically address the following:

= takedown notices (section 35B);

»  therole of internet service providers (section 35C); and

= the provision of a legal basis for injunctive relief against third parties involved in
copyright infringement (section 35D).

Together these sections provide the essential balance between the rights and responsibilities
under the safe harbour provisions. Without these sections the safe harbour provisions in the
Copyright Act will fail to fulfil their primary objective, which is to ensure the protection of
copyright while fostering the development of online infrastructure services. Repealing these
provisions would furthermore result in Kenya falling far below the international standard.

The proposed repeal of these provisions would have a particularly negatively impact on the
legitimate music market in Kenya, which would suffer even further from the free availability
of unlicensed music.

This is particularly important considering the high piracy levels in Kenya where illegal
download sites and stream ripping sites are major concerns. For example, the pirate site
Tubidy.mobi is the 14" most popular website of any kind in Kenya. Based on data from
internet monitoring company Similarweb, we estimate that this site has received a total of
93.4 million visits from Kenya in the last 12 months. The same applies to the stream ripping
site Y2mate, which is the 53™ most popular website in Kenya with an estimated 89.4 million
visits in the last 12 months.

Our specific comments on sections 35B, 35C and 35D are as follows:

»  Kenya would fall below the international standard. Repealing sections 35B, 35C and
35D would result in Kenya falling below the international standard (such as the US DMCA
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Section 512, or the EU E-Commerce Directive Articles 12 to 15). Notice and takedown
procedures similar to those envisaged in section 35B exist in countries around the world
including in the US, the EU, and in countries in Latin America, Asia and also on the African
continent. The same applies for the right of information in section 35C(1)(a) and the legal
basis for injunctions in section 35D. It follows that the proposed repeal would be
problematic for Kenya’s trade relations as ISP safe harbour provisions are a standard
feature in major Free Trade Agreements.

The proposed deletion of section 35B addressing takedown notices would dramatically
and unfairly alter the balance of the “safe harbour” provisions. The deletion of
section 35B would totally undermine the purpose and effectiveness of section 35A of the
current Copyright Act which includes the so-called “safe harbour” for ISPs and, crucially,
refers to the takedown procedure in section 35B. The amendment would mean that ISPs
could claim to be covered by the “safe harbour” in section 35A without the need to
takedown copyright infringing content following a takedown notice. This would
completely change the conditions for ISP liability privileges, and the way these provisions
are meant to work.

Intermediary injunctions are an important remedy when direct infringers are unknown
or otherwise difficult to sue. Operators of pirate services usually go to lengths to hide
their true identities. In such cases, it is crucial to have the ability to ask for a court to
order an intermediary such as an internet access provider to block access to the infringing
service. So called website blocking injunctions, which are possible under section 35D, are
available in at least 36 countries around the world (including in the EU, Australia, Canada,
India, Indonesia, Peru, Russia etc.) and have proven to be very effective in protecting right
holders’ copyrights online. 1SPs have been ordered to implement website blocks in
relation to over 3,700 infringing websites containing music. Maintaining section 35D
would therefore be a significant and positive step towards tacking piracy and supporting
the growth of a thriving digital music market in Kenya.

Right of information is crucial to identify direct infringers. Section 35C(1)(a) provides
for a right of information against ISPs to provide details regarding direct infringers. If
such a right is repealed, right holders would have no possibility of finding out who is
behind an infringing service. This, in combination with the repeal of the provision
providing for injunctive relief, would result in right holders being without meaningful

remedies against online piracy.

Repeal is counterproductive — improvements are instead needed. While repealing
section 35B would be counterproductive, section 35B could be improved to make it
clearer and more effective. To this effect, we recommend amending section 35B to
include the following: (i) a notice and stay down procedure, i.e. the obligation requiring
the ISP, upon receipt of a notice of infringement, to remove all copies of the copyright
work that is subject of the notice, and to prevent future infringements of the same
content; (ii) a repeat infringer policy; and (iii) improving the deadlines for content to be
taken down — the current Copyright Act requires that infringing content is taken down
following 48 hours, allowing ISPs 48 hours to act upon notice opens the law to abuse
whereby services could take advantage of the 48 hours period knowingly to operate
infringing services. This long deadline is particularly harmful as it affects right holders’
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ability to expeditiously remove recordings that have been made available without
authorisation before official release dates (so called pre-release content). Such pre-
release content is time-sensitive, and its availability can cause substantial economic harm
to right holders, as it goes viral. In our experience and in light of the international
standard, it is advisable to avoid specific timeframes, and instead to adopt a flexible
approach requiring ISPs to “expeditiously” or “promptly” take down content. Further, in
order to speed up the takedown procedure and to make it clearer, we recommend that
an ISP should be obligated to take down the alleged infringing content before engaging
with the uploader of said content.

We therefore respectfully urge the Government of Kenya to consider our recommendations
to ensure the sustainable and balanced development of the Kenyan digital content market

generally, and in particular to ensure the future growth of the vibrant Kenyan music industry.
We stand ready to assist with any further information as required.

Yours sincerely,

\'/&(\k, i a.q\i\\,lﬂ, LUN [y

Angela Ndambuki
Regional Director Sub-Saharan Africa

For enquires, clarifications and further information, please contact:
Lauri Rechardt, Chief Legal Officer: lauri.rechardt@ifpi.org

Angela Ndambuki, Regional Director Sub-Saharan Africa: angela.ndambuki@ifpi.org
Abbas Lightwalla, Acting Director of Legal Policy: abbas.lightwalla@ifpi.org
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Our reference Date
DDAB 9 February 2022

Submissions on the Copyright (Amendment) Bill 2021

Dear Mr Sialai,

UEFA (Union of European Football Associations) is the governing body for football in Europe with a
membership comprising 55 national football associations. Its objectives are, among others, to deal
with all questions relating to European football, to promote football in a spirit of unity, solidarity,
peace, understanding and fair play, without any discrimination on the part of politics, race, religion,
gender or any other reason.

UEFA’s concerns and interest regarding copyright protection and the piracy threat is largely self-
evident when considered against the context of UEFA’s responsibilities and mission as the governing
body for association football in Europe, which (as set out in its Statutes) include, to:

« "..organise and conduct international football competitions and tournaments at European
level..."

« "...redistribute revenue generated by football in accordance with the principle of solidarity and
to support reinvestment in favour of all levels and areas of football, especially the grassroots of

the game..."

« "...safeguard the overall interests of Member Associations...”

« "..act as a representative voice for the European football family as a whole...”

UEFA is also the owner and organiser of many of Europe’s (and the World's) largest and most
successful football competitions and sporting events, such as the UEFA Champions’ League, UEFA
Europa League, UEFA Europa Conference League, the UEFA European Football Championships, UEFA

Nations League and European Qualifiers.

WE CARE ABOUT FOOTBALL
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As a result of the commercial rights in UEFA's competitions being exploited and managed on a
centralised basis through UEFA, the vast majority of revenues generated are redistributed to the
various related UEFA stakeholders, ranging from UEFA's member national associations and the
teams participating in a particular competition to non-participating teams on a solidarity basis and
specifically football development and grassroots investment throughout Europe.

Piracy, if left uncontrolled, fundamentally threatens the viability of this commercial model of football
(and sport as a whole) and, therefore, threatens the funding upon which football’s solidarity model

is based.

We welcome the fact that Kenya adopted certain provisions in its enactment of the 2019 Copyright
Amendment Bill aimed at preventing unauthorised access to, and use of, creative works by means of
the Internet. These have become an essential pillar in the protection of digital audiovisual content
and in the fight against audiovisual piracy.

However, as already stated in our collective letter sent by SROC (Sports Rights Owners Coalition)
dated 28 December 2021 (enclosed at Appendix 1 for ease of reference), we are concerned to learn
of the proposed changes to the Copyright Act contained in the Copyright (Amendment) Bill
published by the National Assembly on 22 October 2021 and, in particular, the proposed repeal of
Sections 35B, 35C and 35D.

To avoid unnecessarily repeating the information and views previously provided, we would kindly
ask that you consider again the content of the SROC letter mentioned above and appended hereto.

UEFA would also, therefore, respectfully request that the proposed legislative changes are
reconsidered to ensure a healthy and safe intellectual property environment which protects the

interests of both rights owners and Kenyan consumers.

Yours sincerely,

UEFA

\
Simon Parry

Head of Media Rights Legal Services

Enclosure(s)

- SROC Letter (Submissions on the Copyright (Amendment) Bill 2027 — Dated: 28 December 2021

cc (with enclosures)

- Honourable Cabinet Secretary Amina Mohamed — Ministry of Sports
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Introduction
1.1 Background: Safaricom PLC
Safaricom is a communications service provider in Kenya.

Founded in 1997 as a division within Telkom Kenya, in 2000 Safaricom became a public limited

arc

company with the Government currently holding 35% shareholding.

Safaricom’s purpose is to Transform Lives. We are an information and communications technology
company providing a range of integrated telecommunications services including voice, data, financial
services and enterprise solutions for a range of subscribers, small businesses and Government, using
a variety of platforms. As a critical communications company in East and Central Africa, we delight

over 39.9 million subscribers.

In addition, we have pioneered other technological innovations that have greatly impacted the lives of
our customers and partners that are not only unique to Kenya but also enable our communities to
benefit from the increasing use of mobile technologies.

Amongst these innovations is the S&iza platform, which has contributed to the growth of the creative

8

industry in Kenya.

1.2 Safaricom’s responses to clauses the Copyright (Amendment) Bill,2021 (National
Assembly Bill No 44 Of 2021)

Specific section

Safaricom’s Proposal

Justification

Section 3 (Proposed
msertion  of  new
section 30C 1 Cap 12
of 2001. The section
proposes to regulate
the sharing of net
revenues from the sale
of ring back tunes.

Safaricom proposes a
deletion of section 3 of
the Copyright
(Amendment) Bill.

The proposed clause attempts to regulate the sharing
of revenues for a specific type of technological
innovation without regard to the commercial
considerations that determine the commercial viability
of the products. The innovation around ring back tunes
as defined under the proposed Bill have allowed
content owners to benefit from their craft by creating
an alternative source of revenue.

The proposed clause shall lead to a reduction in the
investment in innovation around ring back runes and
may lead to the shut down of the service as a result of
mtrusive  regulation that fails to consider the
commercial viability of products like dial back tunes.
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