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1.0 INTRODUCTION

1.1 Establishment of the Committee

The Mediation Committee on the County Governments Grants Bill (Senate Bills no. 35 )

of 2021) was constituted by the Speaker of the Senate pursuant to standing order 160 (2)
of Standing Orders of the Senate and the Speaker of the National Assembly pursuant to
standing order 149 (2) of Standing Orders of the National Assembly on 21% December,
2021 and 23" December, 2021 respectively.

The Committee membership was constituted as follows-

1. Sen. Charles Kibiru, MP - Chairperson

2. Hon. Kanini Kega, CBS, MP - Vice-Chairperson
3. Sen. Moses Wetangula Masika, EGH, MP - Member

4. Sen. Mutula Kilonzo Junior, CBS, MP - Member

5. Hon. (Dr.) Makali Mulu, MP - Member

6. Sen. Rose Nyamunga, CBS, MP - Member

7. Hon. Millie Odhiambo, CBS, MP - Member

8. Sen. CPA Farhiya Haji, MBS, MP - Member

9. Hon. Naisula Lesuuda, OGW, MP - Member

10. Hon. (Dr.) Kanyuithia Mutunga, MP - Member

1.2 Mandate of the Mediation Committee
The Mediation Committee derives its mandate from the provisions of Articles 112 and
113 of the Constitution, standing order 149 of Standing Orders of the National Assembly
and standing order 160 of Standing Orders of the Senate which outlines the functions of
the Committee as follows-

i. To consider Bills where the Houses do not agree on all or any of the amendments

made by either Houses,
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ii. To conmsider Bills where either House rejects a Motion that a Bill which originated
in the other House be read a Second or Third time,; and,

iii. To attempt to develop a version of the Bill that both Houses will pass.

The Committee was established to develop an agreed version of the Count;; Governments
Grants Bill (Senate Bills no.35 of 2021).

The version would then be presented to both Houses for approval pursuant to standing
order 149(6) of the Standing Orders of the National Assembly and standing order 161 (1)
of the Standing Orders of the Senate.

1.3 Committee Meetings and Methodology

The Committee held a total of four (4) sittings to deliberate on the Bill in accordance with
the Constitution and relevant provisions of the Standing Orders of the Senate and the Na-

tional Assembly.

During the first sitting, the Committee appointed Sen. Charles Kibiru, MP and Hon. Ka-
nini Kega, CBS, MP as the Chairperson and the Vice-Chairperson respectively pursuant
to standing order 160 (4) of Standing Orders of the Senate and Standing Order 149(4) of
Standing Orders of the National Assembly.

During deliberations, the Committee held a meeting with the following stakeholders-

a) The National Treasury and Planning,

b) The Commission on Revenue Allocation (CRA),
¢) The Council of Governors (CoG), and

d) The Controller of Budget (COB).

Appended to this report is a version of the Bill developed by the Committee for consider-
ation by both Houses.
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1.4 Acknowledgements

The Mediation Committee extends it appreciation to the stakeholders who attended the
meetings and made insightful contributions and recommendations. The Committee fur-

ther appreciates the offices of the Speakers and the Clerks of both Houses of Parliament

for the support extended to it in the execution of its mandate.

The Chairperson in particular extends his appreciation to all the Members of the Commit-
tee for their patience, sacrifice, endurance and commitment to their assignment under
tight schedules which enabled the Committee to complete the task within the stipulated

period of time.

Finally, it is now my pleasant duty and privilege, on behalf of the Mediation Committee
on the County Governments Grants Bill (Senate Bills no. 35 of 2021), to present and
commend this report including the agreed version of the Bill to the Houses for approval
pursuant to Article 113(2) of the Constitution and standing order 161(1) of Standing Or-
ders of the Senate and standing order 150(3) of standing order of the National Assembly.
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Pursuant to standing order 213 (2) of the Senate Standing Orders, and standing order
199(4) of the National Assembly Standing Orders, the Mediation Committee adopted the
report on the County Governments Grants Bill (Senate Bills no. 35 of 2021). The Mem-
bers of the Committee hereby affix their signatures to this Report to affirm the support

for the Report —
1. Sen. Charles Kibiru, MP

2. Hon. Kanini Kega, CBS, MP

3. Sen. Mutula Kilonzo, MP

4. Sen. Moses Wetangula Masika, EGH, MP - meememmmm e

5. Hon. (Dr.) Makali Mulu, MP

' P
6. Sen. Rose Nyamunga, MP / W /////

7. Hon. Millie Odhiambo, CBS, MP

8. Sen. CPA Farhiya Haji, MBS, MP

9. Hon. Naisula Lesuuda, OGW, MP

10. Hon. (Dr.) Kanyuithia Mutunga, MP

2.0 BACKGROUND

The County Governments Grants Bill, (Senate Bills No. 35 of 2021) was published on
25" May, 2021 and introduced in the Senate on 6" July, 2021. The Bill intends to provide
a mechanism or instrument for transfer of conditional or unconditional grants from na-
tional governments’ share of revenue and from proceeds of loans and grants from devel-
opment partners to the county governments. The Bill is in compliance with the High

Court ruling on Petition No.252 of 2016.
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The Bill was passed by the Senate on 15" September, 2021 and transmitted to the Na-
tional Assembly for concurrence. The National Assembly passed the Bill with amend-

ments on 2™ December, 2021.

At a plenary sitting held on Tuesday, 21 December, 2021, the Senate considered the Na-
tional Assembly amendments to the County Governments Grants Bill, (Senate Bills No.

35 0f 2021) and rejected all the amendments.

Pursuant to Article 112 (2) (b) of the Constitution and Standing Orders of both Houses,

the Bill was referred to a Mediation Committee under Article 113 of the Constitution.

3.0 CONSIDERATION OF THE COUNTY GOVERNMENTS GRANTS BILL,
(SENATE BILLS NO. 35 OF 2021)
The Committee was established to develop an agreed version of the County Governments

Grants Bill, (Senate Bills No. 35 of 2021).

The Committee held a meeting with key stakeholders who made presentation as summa-

rized here below-

The National Treasury and Planning
a) The National Assembly amended Clause 3 of the County Governments

Grants Bill, 2021 by deleting 2021/2022, Clauses 4, 8 and 9, and deleted
schedule 1 and 2. This makes the Bill a perpetual law instead of the Senate
position of annual bill/law. This is the point of disagreement between the
two Houses.

b) The role of the National Treasury is limited to signing of Financing Agree-
ments between the Government and the development partners/financiers.

¢) The National Treasury was in support of the National Assembly’s position

of making the Bill a perpetual.
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d) The responsibility of resolving disagreements should be assigned to the re-
spective Ministry, Department and Agencies (MDAs) responsible for the

conditional grants and to whom the grants are appropriated. This is because

MDAs are in charge of the functions for the grants and are better placed to

give policy direction and conditions for access to the grants by the county
governments.

e) The consideration and passage of a legal framework for disbursement of the
conditional grants should be expedited since the donors may withdraw the
Kshs39 billion meant for projects in counties.

f) Donors have timeline on disbursement of the grants and reporting deadline.

g) The National Treasury had not issued any county governments grants for
the FY 2021/2022 and it’s a concern from the development partners.

h) There is need to come up with an alternative way to disburse the funds
since the absorption rate has been low due to delays in disbursement.

i) The CS requested the Members of Parliament from both Houses to quickly
make final decision to resolve the flow of funds to counties because de-
layed disbursement of the funds has attracted concerns from the foreign do-
nors. He further noted that even if the Committee resolved the Bill be annu-
al, the Treasury would be satisfied as this would unlock the delayed dis-

bursement of funds.

The Council of Governors (CoG)
a) Noted that the proposal by the National Assembly- idea of a perpetual law

on conditional grants would not be the best.

b) The conditional grants have diverse conditions and these may need to be
reviewed either annually or depending on nature agreements that that are
entered to.

c) He argued that it would be difficult to process grants provided in the middle
of the budget cycle if the schedule would be attached to the BPS as pro-
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posed by the National Assembly. He cited the desert locust emergency fund
that took nine (9) months to be disbursed.
d) Noted that disbursement of funds to the counties should not be administra-

tive discretion since this would allow administrative manipulation, unnec-

essary delays and human/ system interferences.
e) He requested the Mediation Committee to agree to take the Senate’s annual

Bill to disburse the funds for the FY 2021/2022 as it was the best option at

the moment.

The Office of Controller of Budget

a) Noted the need to harmonise the definition of ‘grant’ in the Bill with the

definition provided in the Public Finance Management Act, 2012.

b) Noted the need to harmonise the definition of ‘loan’ in the Bill with the def-

inition provided in the Public Finance Management Act, 2012.
c) Clause 7 should be amended on the reporting aspects to allow counties re-
port on challenges and risks in implementation of projects funded by the

conditional grants.

The Commission on Revenue Allocation
The Commission retaliated on the need to a have a mechanism to unlock the

delayed disbursement of conditional grant funds.

4.0 THE COMMITTEE’S RECOMMENDATIONS
a) THAT, Clause 1 of the Bill be amended by deleting the word “Grants” and substi-

tuting therefor the following words “Additional Allocation”. This is to align the
provision with the phraseology of the Constitution under Article 202(2).
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b)

THAT, Clause 2 of the Bill be amended in the definition of “conditional alloca-
tion” by deleting the word “conditional” and substituting therefor the word “addi-
tional”. This is because the words ‘additional allocations’ would consist of addi-

tional allocations from both national government share of revenue and develop-

10

d)

g)

h)

ment partners.
Clause 3 be amended to read ‘The object of this Act is to provide, pursuant to Ar-
ticle 202 (2) of the Constitution, for additional allocations for the financial year
2021/22.
Further insert a new subclause to provide that the object of the Bill is to provide
for transfer of additional allocations from proceeds of loans and grants from de-
velopment partners.
Clause 4 should set out the specific conditional grants corresponding to the First
and Second Schedule.
Introduce a new clause to provide for funding under this Act on the transferred
functions from county governments to National government.
Clause 5 should obligate the Cabinet Secretary to provide monthly reports on the
disbursement funds under this Act.
Clause 6 should obligate the county treasuries to include additional allocations in
their books of accounts.
Clause 7 should obligate the county treasuries to, as part of consolidated quarterly
and annual reports required under PFM Act, report on-
i.  Actual transfers,
ii.  Actual expenditures,
iii. Extent of compliance with provisions in the intergovernmental
agreement on specific additional allocations,
iv.  Explanations on any material challenges and risks in expenditure of
any allocations under this Act, and
v.  Any other information that may be required by the under respective

intergovernmental agreement.
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i) Clause 8 provide for consequential amendments to PFM Act as follows-

i

Section 42- to provide for consideration of county governments addi-
tional allocation bill along with other bills allocating revenues to the

counties by Parliament.

ii.

iii.

cations.

Section 191- to provide for submission 7of7countyi goverﬁments addi-
tional allocation bill along with other bills allocating revenues to the
counties.

Inserting new sections 191A, 191B, 191C, 191D, 191E- to provide
for process of dealing with intergovernmental agreements on any ad-
ditional allocations, public participation, execution of agreements,
publication of agreements and requisition of funds provided in the

county governments additional allocations Act.

j) Clause 9 should provide for transition period due to the ongoing conditional allo-

k) That the schedules be attached to the as stipulated in clause 4.

1) The two Houses of Parliament to approve this report and its appendix thereof.
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THE COUNTY GOVERNMENTS ADDITIONAL ALLOCATIONS BILL, 2021

ARRANGEMENTS OF CLAUSES

Clause

1 — Short title.

2 — Interpretation.

3 — Object.

4 — Conditional allocations to county governments.

5 — Report on actual transfers.

6 — Books of accounts to reflect national government transfers.
7 — Reporting.

8 — Consequential amendments.

9 — Transition.
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THE COUNTY GOVERNMENTS ADDITIONAL ALLOCATIONS BILL, 2021
A Bill for

AN ACT of Parliament to provide for the additional allocations
to county governnients for the 2021/2022 financial year; the responsibilities
of National Government and county governments pursuant to such
allocation; and for connected purposes.

ENACTED by Parliament of Kenya, as follows—

Short title. 1. This Act may be cited as the County Governments
Additional Allocations Act, 2022.

Interpretation. 2. Inthis Act —

“agrecment” means an intergovernmental agreement entered
into under section 191 A of the Public Finance Management Act;

“authorized person™-

(a) in relation to the National Government shall be
the Principal Scecretary responsible for matters
relating to finance or a person appointed by that
Principal Secretary, in writing;

(b) in relation to a county government shall be the
county executive committee member responsible
for matters rclating to finance or a person
appointed by that county executive committee
member, in writing;

“Cabinet Secretary” means the Cabinet Secretary responsible
for (inance;

“additional allocations” means additional resources allocated
to county governments from the National Government’s share of
revenue or in the form of loans and grants from development
partners: and

“county executive committee member” means the county
exccutive commitice member in charge ol matters relating to

finance.

Object. 3. The object of this Act 1s to—
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(a) provide, pursuant to Article 202 (2) of the
Constitution, for additional allocations for the
financial year 2021/22;

(b) provide for additional allocations from proceeds of
loans and grants from development partners; and

(c) facilitate the t(ranster of conditional and
——unconditional allocations made to counties under———

this Act from the Consolidated Fund to the
respective County Revenue Funds and special
purpose accounts.

Al?diti{mal 4. (1) Additional grants shall be funds agreed upon by the
allocations (o National Assembly and the Senate during the consideration of

county ) )
governments the Budget Policy Statement and shall comprise of—

(a) additional allocations from development partners
required for transfer of functions to counties from the
National Government as provided for under Article
187 of the Constitution;

(b) additional allocations provided for under Article
202(2) of the Constitution; and

(c) loans and grants from development partners.

(2) Additional funds allocated under this section shall be
included in the respective county governments’ appropriation bills.

(3) The National Treasury shall facilitate any agreement between
a county government and a development partner and shall table the
agreements in the National Assembly and the Senate before
inclusion in the Budget Policy statement.

Conditional 5. (1) Conditional allocations to each county government
allocations to ~ . ; . . :
- from National Government share of revenue for the financial year

governments. 2021/22 shall be as set out in Column D of the First Schedule,
comprising —

(a) conditional allocations for the construction of county

headquarters as set out in Column B of the First

Schedule; and

(b) conditional allocations for the leasing of medical
equipment_as set out in Column C of the First

Schedule
// A5
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(2) Conditional allocations [inanced by proceeds of loans or
grants [rom development partners to each county government for the
financial vear 2021/22 shall be as sct out in Column N of the Second
Schedule. comprising of—

(a) conditional allocations [inanced by a grant from the World
Bank to finance Transforming Healthcare Systems for
Universal Care Project (THSUCP) as set out in Column B
ol the Second Schedule;

() conditional allocations financed by a World Bank credit to
finance Agricultural and Rural Inclusive Growth Project
(NARIGP) as set out in Column C of the Second Schedule;

(¢) conditional allocation financed by a World Bank loan to
finance the Kenya Climate Smart Agriculture Project
(KCSAP) as set out in Column D of the Second Schedule;

conditional allocations from EU grant to finance
Instruments for Devolution Advice and Support (IDEAS)
program as sct out in Column E of the Second Schedule;

(d

-

(¢) conditional allocations from a World Bank credit to finance
Walter and Sanitation Development Project (WSDP) as set
out in Column I of the Second Schedule;

() conditional allocations [rom a grant by DANIDA to
inance Universal Healthcare in Devolved System Program
as sct out in Column G of the Second Schedule;

conditional allocations financed by a grant from the World
Bank for Kenya Devolution Support Programme (KDSP)
— level 2 known as KDSP Capacity Building (“level 27)
Grant as set out in Column H of the Second Schedule;

—_
s

(h) conditional allocations financed by a loan from
Government of Sweden to finance Agriculture Sector
Development Support Programme II (ASDSP II) as set out
in Column I of the Second Schedule;

(i) conditional allocations financed by both loan and grant
from the German Development Bank (KfW) to finance
Drought Resilience Programme in Northern Kenya
(DRPNK) as set out in Column J of the Second Schedule;

(j) conditional allocations financed by a credit from World
Bank to f[inance Emergency Locust Response Project
(ELRP) as set out in Column K of the Second Schedule;
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(k) conditional allocations financed by a loan from the World
Bank to finance Kenya Informal Settlement Improvement
Project (KISIP II) as set out in Column L of the Second
Schedule; and

(1) conditional allocations financed by United Nations Fund
for Population Activities (UNFPA) to finance the 9™

Country Programme Implementation as set out in Column
M of the Second Schedule.

(3) Each county government’s allocation under subsection
(1)(a) shall —

(a) be transferred to the respective County Revenue Fund,

in accordance with a payment schedule published in the

Gazette by the Cabinet Secretary in accordance with

No. 18 of 2012. section 17 of the Public Finance Management Act; and

(b) only be accessed by each county government after
meeting conditions set by the Cabinet Secretary
responsible for that function at the beginning of the
financial year.

(4) A county governments’ allocation under subsection (2)
shall be transferred to the respective County Revenue Fund in
accordance with a payment schedule published in the Kenya Gazette
by the Cabinet Secretary in accordance with section 17 of the Public
Finance Management Act.

(5) The county governments’ allocations under subsections
(1) and (2) shall, subject to subsection (6), be included in the budget
estimates of the National Government and shall be submitted to
Parliament for approval.

(6) Allocations shall not be included in the budget estimates
under subsection (4) unless —

(a) the National Government and the respective county
governments have entered into an intergovernmental
agreement in accordance with this Act; or

(b) in the case of a loan or grant by a development partner,
the Cabinet Secretary and the responsible development
partner have agreed in writing that the funds shall be
transferred to the county government.
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Report on actual
transfers.

Books ol accounts
1o reflect national
government
transfers.

Reporting.

No. 18 0l 2012

Consequential
amendments.
No.I8 of' 2012.

6. The Cabinet Sceretary shall publish, by the 15" day of
each subsequent month, a monthly report on actual transfers of all
conditional allocations to county governments disbursed pursuant to
this Act.

7. Pach county trcasury shall reflect all transfers of
conditional allocations by the National Government to the respective
county government in its books of accounts.

8 A county treasury shall. as part of its consolidated
quarterly and annual reports required under the Public Finance
Managcement Act. report on-

(a) actual transfers received by the county government
[rom the National Government, up to the end of that
quarter or year in the format prescribed by the Public
Sector Accounting Standards Board or in the absence
ol a format prescribed by the Board, in the format
prescribed by the National Treasury;

(b) the actual expenditurce by the county government of
the allocations made under section 4(1) and (2);

(¢) the extent of compliance with the provisions of this
Act and with the conditions of allocations as set out
in the intergovernmental agreement entered into by
the national government, the development partner and
the county government;

(d) an explanation of any material problems in the
expenditure of any allocations made under this Act or
compliance with any conditions of allocations set out
in an intergovernmental agreement; and

(e) any other information that may be required by the
relevant intergovernmental agreement.

9. The Public Finance Management Act is amended-

(a) by deleting section 42 and substituting therefor the
lollowing new section-

Consideration ".‘“ 42. Parliament shall consider
Parliament of Bills % = n , .
parament of BES T the Division of Revenue Bill, the
allocating revenue . A .
and additional County Allocation of Revenue Bill,
allocations. and a County Governments

Additional Allocations Bill not later
than thirty days after the Bills have
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been introduced with a view to
approving them, with or without
amendments.

(b) in section 191 by —

(i) deleting the marginal note and substituting therefor
the following new marginal note —

Bills allocating revenue and additional
allocations.

(ii) deleting subsection (1) and substituting therefor the
following new subsection-

(1) Each year when the Budget Policy
Statement is introduced, the Cabinet Secretary shall
submit to Parliament a Division of Revenue Bill, a
County Allocation of Revenue Bill and a County
Governments Additional Allocations Bill prepared
by the National Treasury as provided in this Act for
the financial year to which that Budget relates.

(iii) deleting subsection (3)(b);

(iv) inserting the following new  subsection
immediately after subsection (3) —

(3A) A Bill making allocations under
Article 202(2) of the Constitution shall specify any
other allocations to the counties from the National
Government’s share of that revenue and any
conditions to. which those allocations shall be
made.

(c) by inserting the following sections immediately after section
191-

Intergovernment 191A (1) The National Treasury shall

al agreements. , . . .
enter into an agreement with the respective
county government for the transfer of the
respective conditional allocation made to the
county government pursuant to this Act.

(2) An agreement under subsection (1)
shall,/set out any conditions that may be

i
<
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Public
participation.

Iixceceution ol
agreement for
conditional
allocation.

Submission to
Senale.

attached to the conditional allocations made
under this Act.

(3) Where a  county government
imtends to enter into an agreement under
subsection (1), the county executive
committee  member  shall  submit  the
agreement to the respective County Assembly
for approval.

(4) The County Assembly shall, within
fourteen days of submission of an agreement
under subsection (3), approve or reject the
agreement.

(5) Where a County Assembly fails to
consider an agreement under subsection (3)
within fourtcen days, the agreement shall be
deemed to be approved.

(6) An agreement under subsection (1)
shall set out all conditions attached to an
allocation made under this Act.

(7) The respective county government
shall forward the agreement approved under
this section to the Controller of Budget within
seven days of approval.

191 B The county executive
committee member shall facilitate public
participation on any agreement made pursuant
to section 191A.

191 C An agreement under section
191A shall be —

(a) signed by an authorized person or
officer; and

(b) published in the Kenya Gazette
within a period of seven days of
the agreement.

191 D (1) The National Treasury shall,
within seven days of entering into an
agreement under section 191A, submit to the
Senate and the Controller of Budget, the

10
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agreement together with any other documents
relating to the agreement.

(2) The National

Treasury

shall

publish and publicize all agreements entered
into pursuant to section 191A.

Requisition of
funds.

Transition.

Finance Management Act.

191E Requisition of funds from the

county revenue fund for the purposes-of-a—

conditional grant shall be supported by the
intergovernmental agreement approved under
section 19TA.

9. (1) The requirements under sections 191A to 191D of the
Public Finance Management Act shall not apply to the 2021/2022
and 2022/2023 financial year.

(2) The conditional grants for the financial year 2021/2022
shall be disbursed in accordance with the provisions of the Public

FIRST SCHEDULE

(s. 4(1))

Conditional allocations to County Governments from National Government Revenue in
Financial year 2021/22(Kenya Shillings)

FY 2020/21 202122 FY
Total Supnlement Total
Conditional fourl prem Conditional Conditional
S/N County Grants from construction Grant-Leasing Grants from
the National of Medical the National
of county .
Government Equipment Government
headquarters
Revenue Revenue
Column A Column B Column C Column D
1 Baringo 318,526,073 ] 153,207,872 | 153:297:872
5 |Jand 361373348 | 4] ] 153,207,872 | 153297872

e
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3 Bungoma ‘ 499.669.894 - 153.297.872 153,297,872
4 Busia 1 | 388.217.082 - (53207872 | 193297872
5 Elgeyo/Marakwet 283.800.930 - 153.297.872 153,297,872
B jBmbu ol ‘ 15930787 | Le0A0RAT2
L s 17044087 ‘ 153,207,872 | 153297872
8 Erame Bay i 395.535.074 ] 153,207,872 | 193:297:872
d Isiole 365357737 | 68,000,000 153,207,872 | 2L,297:872
10 iy e ‘ 368,033,501 ) 153,207,872 | 153:297:872
1 Kalsamiegs O L014514.769 ) 153297872 | 193297872
12| Kericho 334767128 ' 13320787 | WRITSR
3 | Kiambu 1.060.769.036 ] 153,207,872 | 153297872
14 Kilifi 7 005433 . 153007872 | 153:297872
15 Kirinyaga 207,552,826 - 153207872 | 1997872
16 Kisil l 879,284.082 ] 153207872 | [153297:872
17 | Kisumu E - - 153207872 | 153297872
1§ | ki 510,802,514 ] 153207,872 | 133297:872
18 Kwale i 431,815,791 ] is3090,8ma | 159297872
24 Laikipia 303,695,016 ] 153,007,872 | 193%97:872
2 Lamu 316,841,615 38,000,000 153207872 | 191297:872
22 Machakos 842,088,971 - 153.297.872 153,297,872
23 Makueni 436.722.040 - 153.297.872 153,297,872
2 | Mande 477.240.570 ] 153207872 | 193297872
25 Marsabit 354.066.748 - 153.297.872 153,297,872
. Meru 837,284,031 ] 153207,872 | 153:397:872
1 bigort 394,818,918 ] is3,207,872 | 155297872
28 Mombasa - 153,297,872

784,013,153

153,297,872
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2 | Mumng'a 442,598,480 - 153207872 | 193:297:872
30 Naimabi 702,891,009 ] 153,207,872 | 153297872
31 Nakuru 001,451,849 - 153,297,872 153,297,872
34| Mamdi 338,393,049 J 153,207,872 | 153297872
i Herale 380,949,944 ] XLy 1 A
34 Nyamira 351,822,008 - 153.297.872 153,297,872
5 e 371,922,709 75,000,000 153,207,872 | 228:297:872
8 | Nyen 754,409,397 - 153207872 | 193297872
37 Samburu 266,665,895 - 153.297.872 153,297,872
a8 Siaga 372,931,392 - 153207872 | 193:297:872
39 Taita /Taveta 326,074,867 - 153,297,872 153,297,872
0  |ghamRber 369,347,509 | 75.000,000 153207872 | 228297872
4 p avilsa i 366,125,130 76,000,000 153,207,872 | 229207872
42 Trans Nzoia 369,864,846 - 153,297,872 153,297,872
43 il"urkana 485.437,183 - 153,297,872 153,297,872
44 Uasin Gishu 373,139,609 - 153,297,872 153,297,872
45| Vihiga 349,554,070 ) 153207872 | 153297872
% | Vo 416.579.33 i 153207,872 | 153:297:872
47 West Pokot 310,945,251 - 153,297,872 153,297,872

TOTAL 23,164,265,625 | 332,000,000 |  7,205,000,000 | 7,537,000,000




(s. 4(2))
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MINUTES OF THE 4" MEETING OF THE MEDIATION COMMITTEE ON THE
COUNTY GOVERNMENTS GRANTS BILL (SENATE BILLS NO.35 OF 2021)
HELD ON THURSDAY, 315" MARCH 2022 IN THE SENATE CHAMBER, MAIN
PARLIAMENT BUILDINGS AT 11:30 A.M.

—PRESENT D B
1. Sen. Charles Kibiru, MP - Chairperson
2. Hon. Kanini Kega, CBS, MP - Vice-Chairperson
3. Sen. CPA Farhiya Haji, MBS, MP - Member
4. Hon. Naisula Lesuuda, OGW, MP - Member
5. Sen. Rose Nyamunga, CBS, MP - Member
6. Sen. Mutula Kilonzo Junior, CBS, MP - Member
ABSENT WITH APOLOGY
1. Hon. (Dr.) Makali Mulu, MP - Member
2. Hon. Millie Odhiambo, CBS, MP - Member
3. Hon. (Dr.) Kanyuithia Mutunga, MP - Member
4. Sen. Moses Wetangula, EGH, MP - Member
PARLIAMENTARY BUDGET OFFICE
1. Mrs. Phyllis Makau, OGW - Director, PBO
2. Dr. Martin Masinde - Senior Deputy Director
3. Ms. Lucy Makara - Deputy Director, PBO
4. Ms. Amran Yunis - Fiscal Analyst
5. Mr. William Wambiru - Fiscal Analyst
SECRETARIAT
1. Mr. Christopher Gitonga - Clerk Assistant
2. Mr. Joseph Ndirangu - Clerk Assistant/Fiscal Analyst
3. Ms. Beverlyne Chivadika - Clerk Assistant
4. Mr. Danson Kachumbo - Clerk Assistant/Fiscal Analyst
5. Ms. Lucy Radoli - Legal Counsel
6. Mr. Ronald Walala - Legal Counsel
7. Mr. Daniel Kirwa - Serjeant-at-Arms



8. Ms. Angela Bonaya - Legal Pupil

MIN. NO. 15/03/2022: PRELIMINARIES
The meeting was called to order at 11:45 a.m. and thereafter followed by a word of prayer.

MIN. NO. 16/03/2022: CONFIRMATION OF MINUTES OF PREVIOUS
SITTING

1. Minutes of the 1% sitting held on Tuesday, 15" March 2022 were confirmed as a
true record of the Mediation Committee proceedings after being proposed by Sen.
Mutula Kilonzo Junior, CBS, MP and seconded by Hon. Naisula Lesuuda, OGW,
M.P.

2. Minutes of the 2" sitting held on Tuesday, 22" March 2022 were confirmed as a
true record of the Mediation Committee proceedings after being proposed by Hon.
Naisula Lesuuda, OGW, M.P. and seconded by Sen. CPA Farhiya Haji, MBS, M.P.

Minutes of the 3™ sitting held on Thursday, 31% March 2022 were confirmed as the
Mediation Committee preceedings after being proposed by Sen. Rose Nyamunga.
CBS, M.P. and seconded by Hon. Naisula Lesuuda, OGW. M.P.

S}

MIN. NO. 17/03/2022:  CONSIDERATION AND ADOPTION OF THE
MEDIATION COMMITTEE REPORT ON THE
COUNTY GOVERNMENTS GRANTS BILL (SENATE
BILLS NO. 35 OF 2021)

The Mediation Committee considered the report on the County Governments Grants Bill,

(Senate Bills No. 35 Of 2021). The report was unanimously adopted after it was proposed

by Sen. Mutula Kilonzo Junior, CBS and seconded by Hon. Kanini Kega, CBS, M.P. with

the following recommendations-

a) THAT, Clause 1 of the Bill be amended by deleting the word “Grants” and
substituting therefor the following words “Additional Allocation”. This is to align
the provision with the phraseology of the Constitution under Article 202(2).

b) THAT, Clause 2 of the Bill be amended in the definition of “conditional allocation™
by deleting the word “conditional” and substituting therefor the word “additional”.
This is because the words ‘additional allocations’ would consist of additional
allocations from both national government and development partners.

¢) Clause 3 be amended to read “The object of this Act is to provide, pursuant to Article
202 (2) of the Constitution, for additional allocations for the financial year 2021/22.




d) Clause 4 should set out the specific conditional grants corresponding to the First and
Second Schedule.
e) Clause 5 should obligate the Cabinet Secretary to provide monthly reports on the

disbursement funds under this Act.
f) Clause 6 should obligate the county treasuries to include additional allocations in

their books ot accounts.

g) Clause 7 should obligate the county treasuries to, as part of consolidated quarterly

and annual reports required under PFM Act, report on-

1. Actual transfers,

ii.  Actual expenditures,

iii.  Extent of compliance with provisions in the intergovernmental agreement on
specific additional allocations,

iv.  Explanations on any material challenges and risks in expenditure of any
allocations under this Act, and

v. Any other information that may be required by the under respective
intergovernmental agreement.

h) Clause 8 provide for consequential amendments to PEM Act as follows-

1. Section 42- to provide for consideration of county governments additional
allocation bill along with other bills allocating revenues to the counties by
Parliament.

ii.  Section 191- to provide for submission of county governments additional
allocation bill along with other bills allocating revenues to the counties.

iii.  Inserting new sections 191A, 191B, 191C, 191D, 191E- to provide for process
of dealing with intergovernmental agreements on any additional allocations,
public participation, execution of agreements, publication of agreements and
requisition of funds provided in the county governments additional allocations
Act.

i) Clause 9 should provide for transition period due to the ongoing conditional

allocations.
J) The two Houses of Parliament to approve this report and its appendix thereof.

MIN. NO.18 /03/2022: ADJOURNMENT
There being no other business, the Chairperson adjourned the meeting at 12.00 p.m.

(V8]




SIGNATURE: SIGNATURE: /"

CHAIRPERSON: VICE CHAIRPERSON
SEN. CHARLES KIBIRU, MP. HON. KANINI KEGA, CBS, MP
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MINUTES OF THE 1STMEETING OF THE MEDIATION COMMITTEE ON THE
COUNTY GOVERNMENTS GRANTS BILL (SENATE BILLS NO.35 OF 2021)
HELD ON TUESDAY, 15™ MARCH, 2022 AT COMMITTEE ROOM 9, MAIN
PARLIAMENT BUILDING AT 10:00 A.M.

PRESENT

1. Sen. Charles Kibiru, MP - - Chairperson

2. Hon. Kanini Kega, CBS, MP - Vice-Chairperson

3. Sen. Mutula Kilonzo Junior, CBS, MP - Member

4. Sen. Rose Nyamunga, CBS, MP - Member

5. Sen. CPA Farhiya Haji, MBS, MP - Member

6. Hon. Naisula Lesuuda, OGW, MP - Member

7. Hon. Millie Odhiambo, CBS, MP - Member
ABSENT WITH APOLOGY

8. Sen. Moses Wetangula Masika, EGH, MP - Member

9. Hon. (Dr.) Makali Mulu, MP - Member

10.Hon. (Dr.) Kanyuithia Mutunga, MP - Member
SECRETARIAT

1. Mr. Nicholas Emejen - Deputy Director,

Committee Services (NA)

2. Mr. Christopher Gitonga - Clerk Assistant

3. Ms. Beverlyne Chivadika - Clerk Assistant

4. Ms. Lucy Makara - Deputy Director, PBO

5. Mr. Joseph Ndirangu - Fiscal Analyst

6. Mr. Danson Kachumbo - Fiscal Analyst

7. Ms. Lucy Radoli - Legal Counsel

8. Mr. Ronald Walala - Legal Counsel

9. Mr. William Wambiru - Fiscal Analyst

10. Mr. Daniel Kirwa - Searjeant-at-Arms

MIN. NO. 01/03/2022: PRELIMINARIES
The meeting was called to order at 10:27 a.m. and thereafter followed by a word of prayer.

MIN. NO. 02/03/2022: ADOPTION OF THE AGENDA
The agenda was adopted after it was proposed by Sen. Mutula Kilonzo Junior, CBS, MP,
and seconded by Hon. Kanini Kega, CBS, MP.



MIN. NO. 03/03/2022: ELECTION OF THE CHAIRPERSON AND VICE-
CHAIRPERSON

The Deputy Director, Committecs Services, (National Assembly) informed the Mediation

Committee that being the first meeting, the Committee was required to elect a Chairperson

and Vice-Chairperson pursuant to standing order 160 (4) and (5) of the Senate Standing

Orders and standing order 149 (4) and (5) of the National Assembly Standing Orders.

Therealfter, he requested for nominations for position of Chairperson and Vice Chairperson

and election was as follows-

Sen. Kibiru Charles, MP, was unanimously elected as the Chairperson of the Mediation
Committee after being proposed by Hon. Kanini Kega, CBS, MP, and seconded by Sen.
CPA Farhiya Haji, MBS, MP.

Hon. Kanini Kega, CBS, MP, was unanimously clected as the Vice-Chairperson after being
proposed by Hon. Naisula Lesuuda, OGW, MP, and scconded by Sen. Charles Kibiru, MP.,

MIN. NO. 04/03/2022: REMARKS BY CHAIRPERSON AND VICE
CHAIRPERSON

The Chairperson welcomed everyone to the meeting and thanked the Members for availing

themselves. He implored the Committee to expedite consideration of the Bill for the

interest of the Country and devolution.

The Vice-Chairperson thanked the Members present in the meeting and informed them that
there was need to expedite the consideration of the Bill to enable counties to access the
additional allocations earmarked for the 'Y 2021/2022.

MIN. NO. 05/03/2022: BRIEFING ON THE COUNTY GOVERNMENTS

GRANTS BILL (SENATE BILLS NO. 35 OF 2021)
The Mediation Committee was briefed by the Legal Counsel on the status of the County
Governments Grants Bill (Senate Bills No.35 of 2021). That-

a) The Bill seeks to comply with the Ruling in High Court Petition No. 252 of 2016.

b) In the matter, the court held that Article 202 of the Constitution as read with Article
218(1)(a) of the Constitution did not permit conditional or unconditional grants to
be provided for in the Annual Division of Revenue Bill and by extension in the
County Allocation of Revenue Bill.




¢) This is a deviation from the tradition where conditional or unconditional grants used
to be provided for in both the Annual Division of Revenue Bill and by extension in
the County Allocation of Revenue Bill.

d) The court held that such conditional or unconditional grants could be issued to the
county level of government under Article 190 of the Constitution or through an
agreement between the two levels of government that respects the institutional and
functional integrity of both levels of government but not in the Annual Division of

Revenue Act.

e) Following the High Court judgment, the Senate Committee on Finance and Budget
resolved to come up with legislation on conditional or unconditional grants to allow
county governments to access the conditional allocation/grants earmarked for the
FY 2021/2022.

f) This was after holding consultative meetihgs with key stakeholders including the
National Treasury, Auditor-General, Commission on Revenue Allocation (CRA),
Council of Governors (CoG), and the Attorney-General.

g) Clause 9 provides for consequential amendments to the Public Finance Management
Act whose effect shall be the simultancous submission and consideration of the
Division of Revenue Bill, the County Allocation of Revenue Bill, and the County
Governments Grants Bill to ensure accountability.

MIN. NO. 06/03/2022: CONSIDERATION OF THE COUNTY
' GOVERNMENTS GRANTS BILL (SENATE
BILLS NO. 35 OF 2021)

The Mediation Committee considered the County Governments Grants Bill, 2021, as

follows-

a) That clause 1 of the Bill be amended by deleting the word “Grants” and substituting
therefor the following words “Additional Allocation™ to align it to the phraseology
of the Constitution under Article 202 (2).

b) That clause 2 of the Bill be amended in the definition of “conditional allocation” by
deleting the word “conditional” and substituting therefor the word “additional”.
Additional allocations to mean additional resources allocated to county
governments from the National Government’s share of revenue or proceeds of loans
and grants from development partners.

c) Clause 3- The National Assembly had amended the clause by deleting the phrase-
“for the Financial Year 2021/2022”.

After deliberations, the Committee resolved to allow for more time to consult on details of

this clause.



The Committee further resolved to invite key stakeholders to the next meeting to deliberate
on this Bill. The stakeholders identified were-

a) The National Treasury,

b) The Commission on Revenue Allocation (CRA),

¢) The Council of Governors (CoG), and

d) The Controller of Budget (COB).

Date of the next meeting- Tuesday, 22" March, 2022 at 10:00 a.m.

MIN. NO. 06/03/2022:  ADJOURNMENT
The Chairperson adjourned the meeting at 12:20 p.m. until Tuesday, 22" March, 2022 at

10:00 a.m.
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MINUTES OF THE 2¥? MEETING OF THE MEDIATION COMMITTEE ON THE
COUNTY GOVERNMENTS GRANTS BILL (SENATE BILLS NO.35 OF 2021)
HELD ON TUESDAY, 22¥" MARCH, 2022 IN THE SENATE CHAMBER, MAIN
PARLIAMENT BUILDINGS AT 10:00 A.M.

PRESENT

. Sen. Charles Kibiru, MP

1
2. Hon. Kanini Kega, CBS, MP

3. Sen. Moses Wetangula, EGH, MP
4.
5
6
7

Hon. (Dr.) Makali Mulu, MP

. Sen. CPA Farhiya Haji, MBS, MP
. Hon. Najsula Lesuuda, OGW, MP
. Hon. Millie Odhiambo, CBS, MP

ABSENT WITH APOLOGY

8. Hon. (Dr.) Kanyuithia Mutunga, MP
9. Sen. Mutula Kilonzo Junior, CBS, MP

10. Sen. Rose Nyamunga, CBS, MP

SECRETARIAT

1.

N s L

8.
9.

Mr. Christopher Gitonga
Mr. Joseph Ndirangu

Ms. Beverlyne Chivadika
Mr. Danson Kachumbo
Ms. Lucy Makara

Ms. Lucy Radoli

Mr. Ronald Walala

Ms. Amran Yunis

Mr. William Wambiru

10.Mzr. Daniel Kirwa

IN ATTENDANCE
A. THE NATIONAL TREASURY

1.
2.

Hon. (Amb.) Ukur Yatani
Mr. Albert Mwenda

Ms. Isabela Kogei
Mr. Samuel K. Kiptorus

Chairperson
Vice-Chairperson
Member

Member

Member

Member

Member

Member
Member
Member

Clerk Assistant

Clerk Assistant/IFiscal Analyst
Clerk Assistant

Clerk Assistant/Fiscal Analyst
Deputy Director, PBO

Legal Counsel

Legal Counsel

Fiscal Analyst

Fiscal Analyst
Searjeant-at-Arms

The Cabinet Secretary
Director-General, Fiscal and
Economic Affairs

Parliamentary Liaison Officer
Director, Intergovernmental Fiscal
Affairs



B. THE COMMISSION ON REVENUE ALLOCATION (CRA)

. Dr. Jane Kiringai - Chairperson

2. CPA. James Katule - CEO

3. Ms. Sheila Yicke - Director, Legal

4. Ms. Jecinter Hezron - Personal Assistant

C. THE COUNCIL OF GOVERNORS (COG)
1. Hon. Ndiritu Muriithi - Chairperson, Technical
Committee on Finance and
IEconomic Affairs

2. Mr. Kizito Wangalwa - Director, Committees
3. Mr. James Maina - Program Officer, Finance
Committec

D. The Controller of Budget

1. Dr. Margret M. Nyakang’o Controller of Budget

MIN. NO. 07/03/2022: PRELIMINARIES
The meeting was called to order at 10:30 a.m. and thereafter followed by a word of prayer.

MIN. NO. 08/03/2022: ADOPTION OF THE AGENDA
The agenda was adopted after it was proposed by Sen. CPA Farhiya Haji, MBS, MP, and
seconded by Hon. Kanini Kega, CBS, MP.

MIN. NO. 09/03/2022: DELIBERATION ON THE COUNTY
GOVERNMENTS GRANTS BILL (SENATE
BILLS NO. 35 OF 2021)

After introduction, the Chairperson of the Mediation Committee welcomed all the

stakeholders present to the meeting.

Upon invitation, the Cabinet Secretary (CS) for National Treasury and Planning informed
the Mediation Committee that the National Trecasury, Commission on Revenue Allocation
(CRA), and Office of Controller of Budget (OCoB) had harmonized comments or
memorandum on the County Governments Grants Bill, 2021.

1) The Cabinet Secretary presented as follows-
a) The National Assembly amended Clause 3 of the County Governments
Grants Bill, 2021 by deleting 2021/2022, Clauses 4, 8 and 9, and deleted
schedule 1 and 2. This makes the Bill a perpetual law instead of the Senate

2




b)

position of annual bill/law. This is the point of disagreement between the two

Houses.

The National Treasury was in support of the National Assembly’s position
of making the Bill a perpetual Bill.

The role of the National Treasury is limited to signing of Financing
Agreements between the Government and the development

partners/finaneiers- —

d)

h)

In view of the above, the responsibility of resolving disagreements should be
assigned to the respective Ministry, Department and Agencies (MDAS)
responsible for the conditional grants and to whom the grants are
appropriated. This is because MDAs are in charge of the functions for the
grants and are better placed to give policy direction and conditions for access
to the grants by the county governments.

The consideration and passage of a legal framework for disbursement of the
conditional grants should be expedited since the donors may withdraw the
Kshs39 billion meant for projects in counties.

Donors have timeline on disbursement of the grants and reporting deadline.
The National Treasury had not issued any county governments grants for the
FY 2021/2022 and it’s a concern from the development partners.

There is need to come up with an alternative way to disburse the funds since
the absorption rate has been low due to delays in disbursement.

2) The Senate resolution was that the main objective of the Bill was espoused on

3)

4)

a)

Clause 3. Therefore, amendment to this clause and deletion of the schedule 1 and 2
would jeopardize and delude the purpose of the Bill. In addition, this would erode
the Senate’s oversight role on how counties spend the conditional grants.

The National Assembly proposed that the grants will be included in the Budget
Policy Statement (BPS) that is usually tabled yearly in Parliament. The Senate
however noted that the BPS is not a legally binding document and it would also be
difficult to monitor the projects been implemented by such funds.

The Council of Governors (CoG) Chairperson of the Technical Committee on
Finance and Budget noted that the idea of a perpetual law would not be the best.

The conditional grants have diverse conditions and these may need to be
reviewed either annually or depending on nature agreements that that are

entered to.
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b) Ic argued that it would be difficult to process grants provided in the middle
of the budget cycle if the schedule is attached to the BPS. Ile cited the desert
locust emergency fund that took nine (9) months to be disbursed.

¢) He asked the Mediation Committee to agree to take the Senate’s annual Bill
to disburse the funds for the FY 2021/2022 while giving room for further

talks.

5) The CS, National Treasury asked the Members of Parliament from both Houses to
quickly make {inal decision to resolve the flow of funds to counties because delayed
disbursement of the funds has attracted concerns from the foreign donors. He noted
that even if the Committee resolved the Bill be annual, the Treasury would be
satisfied as this would unlock the delayed disbursement of funds.

After dcliberations, the Mediation Committee resolved to hold further meeting in order to

come up with a version of the Bill agrecable by the two IHouses.

MIN. NO.10/03/2022:  ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 1]:52 a.m. Next

meeting will be by Notice.
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MINUTES OF THE 3RP MEETING OF THE MEDIATION COMMITTEE ON THE
COUNTY GOVERNMENTS GRANTS BILL (SENATE BILLS NO.35 OF 2021)
HELD ON THURSDAY, 31T MARCH 2022 IN THE SENATE CHAMBER, MAIN
PARLIAMENT BUILDINGS AT 10:00 A.M.

PRESENT

1. Sen. Charles Kibiru, MP - Chairperson

2. Hon. Kanini Kega, CBS, MP - Vice-Chairperson

3. Sen. CPA Farhiya Haji, MBS, MP - Member

4. Hon. Naisula Lesuuda, OGW, MP - Member

5. Sen. Rose Nyamunga, CBS, MP - Member

6. Sen. Mutula Kilonzo Junior, CBS, MP - Member
ABSENT WITH APOLOGY

1. Hon. (Dr.) Makali Mulu, MP - Member

2. Hon. Millie Odhiambo, CBS, MP - Member

3. Hon. (Dr.) Kanyuithia Mutunga, MP - Member

4. Sen. Moses Wetangula, EGH, MP - Member
PARLIAMENTARY BUDGET OFFICE

1. Mirs. Phyllis Makau, OGW - Director, PBO

2. Dr. Martin Masinde - Senior Deputy Director

3. Ms. Lucy Makara - Deputy Director, PBO

4. Ms. Amran Yunis - Fiscal Analyst

5. Mr. William Wambiru - Fiscal Analyst
SECRETARIAT .

1. Mr. Christopher Gitonga - Clerk Assistant

2. Mr. Joseph Ndirangu - Clerk Assistant/Fiscal Analyst

3. Ms. Beverlyne Chivadika - Clerk Assistant

4. Mr. Danson Kachumbo - Clerk Assistant/Fiscal Analyst

5. Ms. Lucy Radoli - Legal Counsel

6. Mr. Ronald Walala - Legal Counsel

7. Mr. Daniel Kirwa - Serjeant-at-Arms



8.

Ms. Angela Bonaya - Pupil

MIN. NO. 11/03/2022: PRELIMINARIES
The meeting was called to order at 10:30 a.m. and thereafter followed by a word of prayer.

MIN. NO. 12/03/2022: ADOPTION OF THE AGENDA
The agenda was adopted after it was proposed by Sen. CPA F arhiya Haji, MBS, MP, and
seconded by Hon. Naisula Lesuuda, OGW, MP.

MIN. NO. 13/03/2022: CONSIDERATION OF THE COUNTY GOVERNMENTS

GRANTS BILL (SENATE BILLS NO. 35 OF 2021)

The Mediation Committee considered the County Governments Grants Bill, 2021, as

follows and made the following recommendations-

a)

b)

THAT, Clause 1 of the Bill be amended by deleting the word “Grants” and
substituting therefor the following words “Additional Allocation™. This is to align
the provision with the phraseology of the Constitution under Article 202(2).
THAT, Clause 2 of the Bill be amended in the definition of “conditional allocation”
by deleting the word “conditional’ and substituting therefor the word “additional®.
This is because the words ‘additional allocations® would consist of additional
allocations from both national government and development partners.

Clause 3 be amended to read “The object of this Act is to provide, pursuant to Article
202 (2) of the Constitution, for additional allocations for the financial year 2021/22.
Clause 4 should set out the specific conditional grants corresponding to the First and
Second Schedule.

Clause 5 should obligate the Cabinet Secretary to provide monthly reports on the
disbursement funds under this Act.

Clause 6 should obligate the county treasuries to include additional allocations n
their books of accounts.

Clause 7 should obligate the county treasuries to, as part of consolidated quarterly

and annual reports required under PFM Act, report on-




i.  Actual transfers,
ii.  Actual expenditures,

iii. Extent of compliance with provisions in the intergovernmental

agreement on specific additional allocations, 7

iv. Explanations on any material challenges and risks in expenditure of
any allocations under this Act, and

v.  Any other information that may be required by the under respective
intergovernmental agreement.

h) Clause 8 provide for consequential amendments to PFM Act as follows-
i,  Section 42- to provide for consideration of county governments

additional allocation bill along with other bills allocating revenues to

the counties by Parliament.

MIN. NO.14/03/2022: ADJOURNMENT
There being no other business, the Chairperson adjourned the meeting at 1 1:30 a.m.
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