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CHAIRPERSON’S FOREWORD

The Select Committee on Implementation scrutinizes resolutions of the House (including adopted
Committee Reports), petitions and the undertakings given by the National Executive. It examines
whether such decisions and undertakings have been implementéd within sixty (60) days as
provided for in the National Assembly Standing Orders and whether such implementation has
taken place within the minimum time necessary.

The report of the Departmental Committee on Lands regarding the Petition on irregular renewal
of leases of Land by Del Monte Kenya Limited was tabled before the House on 21 November,
2019; while the report of the Departmental Committec on Lands regarding the Petition on its
consideration of the Petition by Former Workers of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land in Roysambu Constituency by the Kenya
Defence Forces was tabled before the House on 5™ December, 2019.

The Select Committee on Implementation sought to follow up on the implementation status of the
aforementioned reports. Subsequently, it held meetings with the Ministry of Lands and Physical
Planning officials, the National Land Commission, and the petitioners.

The Committee registers its appreciation to the Offices of the Speaker and the Clerk of the National
Assembly for facilitation and support in producing this report.

Pursuant to Standing Order 199(6), it is, therefore, my pleasant duty and privilege, on behalf of
the Committee on Implementation, to lay this report on the Table of the House.

Hon. Moitalel Ole Kenta, MP
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EXECUTIVE SUMMARY

The Select Committee on Implementation scrutinizes resolutions of the House (including adopted
Committee Reports), Petitions and the undertakings given by the National Executive. It examines
whether such decisions and undertakings have been implemented within sixty (60) days as
provided for in the National Assembly Standing Orders and whether such implementation has
taken place within the minimum time necessary.

. The report of the Departmental Committee on Lands regarding irregular renewal of leases of Land |

by Del Monte Kenya Limited was tabled in the House on 21 November, 2019, while the report
of the Departmental Committee on Lands regarding the Petition on its consideration of the Petition
by Former Workers of the Late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their Land in Roysambu Constituency by the Kenya Defence Forces was tabled
before the House on 5% December, 2019.

The Select Committee on Implementation sought to follow up on the implementation status of the
aforementioned reports. Subsequently, it held meetings with the Ministry of Lands and Physical
Planning officials, the National Land Commission, and the petitioners.

As regards the report of the Departmental Committee on Lands regarding irregular renewal of
leases of Land by Del Monte Kenya Limited, the Committee observed that the Ministry of Lands
and Physical Planning surveyed the Land currently owned by Dcl Monte Kenya Limited both in
Muranga and Kiambu counties as guided by subdivision scheme plans prepared by a registered
physical planner practising as Real Plan Consultants Limited. The survey of all the parcels is

complete and awaits approvals from both County Governments of Muranga and Kiambu.

The Committee noted that the recommendation that required survey of the Land owned by Del
Monte Kenya Limited in Muranga and Kiambu counties was implemented, while the
recommendation that instructed NLC to investigate how Del Monte Kenya Limited later acquired
some parcels of Land that have been surrendered to the Government was not implemented. This
* has not been done due to lack of sufficient records on how the Land transfer to Del Monte Kenya
Limited was carried out in 1973, The National Land Commission submitted that it had not been
able to unearth how the Company acquired the Land.

Therefore, the Committee recommends that the lease for L.R No. 12158 be reverted to the
Government and declared as public land. Further, The Ministry of Lands and Physical Planning in
consultation with the National Land Commission, should allocate the Land excised from Del
Monte Kenya Limited to Kandara Residents Association and County Governments of Muranga
and Kiambu in the ratio of 70:30 respectively, as per the National Land Commission’s Gazette
Notice 1995 of 2019, within Sixty (60) days of the adoption of the report failure, to which the
Committee shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National
Assembly Standing Orders.
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As regards the report of the Departmental Committee on Lands regarding the Petition on its
consideration of the Petition by Former Workers of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land in Roysambu Constituency by the Kenya
Defence Forces, the: Committee observed that the Ministry of Lands and Physical Planning is yet
to complete the titling process for L.R. No. 5875/2 as directed by the House, the Ministry submitted
that the Land belonged to the Kenya Defence Forces. S

The Committee therefore recommends that the Inspector General of Police should ensure that the
Directorate for Criminal Investigations does investigate the officers in the Ministry of Lands and
Physical Planning who may have caused loss of public funds by effecting fraudulent transactions
relating to L.R. No. 5875/2 and submits a report to the National Assembly within sixty (60) days
of the adoption of this report.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

(98]

The Select Committee on Implementation is established under Standing Order 209 of the
National Assembly Standing Orders.

The Committee is charged with scrutinizing the resolutions of the House (including adopted

- committee reports), petitions and the undertakings given by the National Executive and

examines whether or not such decisions and undertakings have been implemented and where
implemented, the extent to which they have been implemented; and whether such
implementation has taken place within the minimum time necessary; and whether or not
legislation passed by the House has been operationalised and where operationalised, the extent
to which such operationalisation has taken place within the minimum time necessary. The
Committee may propose to the House sanctions against any Cabinet Secretary who fails to
report to the relevant select Committee on implementation status without justifiable reasons.

* Standing Order 201 further provides that within sixty days of a resolution of the House or

adoption of a report of a seiect commiiiee, the relevant Cabinet Secretary under whose porifolio
the implementation of the resolution falls shall provide a report to the appropriate Committee
of the House.

The mandate of the Committee is further enhanced by the provisions of Article 153(4) (b) of
the Constitution which requires Cabinet Secretaries to provide Parliament with full and regular
reports concerning matters under their control.
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1.2 Committee Membérshipl '

5. The Committee membership comprises -

+Chairperson
Hon. Moitalel Ole Kenta, MP
Narok North Constituency

Orange Democratic Movement

Hon. Joash Nyamache Nyamoko, MP

North Mugirang’o Constituency
Jubilee Party

Hon. Alois Lentoimaga, MP
Samburu North Constituency

Jubilee Party

Hon. (Dr.) James Murgor, MP
Keiyo North Constituency
Jubilee Party

Hon. John Muchiri Nyagah, MP
Manyatta Constituency
Jubilee Party

Vice Chairperson
Hon. Godfrey Osotsi, MP
Nominated

Amani National Congress

Members

Hon. Paul Simba Arati, MP
Dagoretti North Constituency

Orange Democratic Movement

Hon. Benjamin Tayari, MP
Kinango Constituency

Orange Democratic Movement

Hon. Johnson Manya Naicca, MP
Mumias West Constituency

Orange Democratic Party

Hon. Moses Kuria, M.P
Gatundu South Constituency
Jubilee Party
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Hon. Feisal Abdalla, MP

Msambweni Constituency

Independent

Hon. Paul Odalo Abuor, MP
Rongo Constituency

. Orange Democratic Movement

Hon. Hassan Oda Hulufo, MP
Isiolo North Constituency

Kenya Patriots Party

Hon. Nelson Koech, MP

Belgut Constituency

Hon. Joshua Mbithi Mwalyo, MP
Masinga Constituency

Wiper Democratic Movement-Kenya

Hon. Mukuha Gabriel Kago, M.P
Githunguri Constituency

Jubilee Party

Hon. Silvanus Onyiego Osoro, MP
South Mugirang’o Constituency

Kenya National Congress

Hon. Richard Onyonka, MP

Kitutu Chache South Constituency

Ford Kenya

Hon. John Wanjiku, MP

Kiambaa Constituency

' United Democratic Alliance

Hon. Michael Thoya Kingi, MP
Magarini Constituency

Orange Democratic Movement

Hon. Kihara Peter Kimari, MP

Mathioya Constituency

Hon. Charles Ngusya Nguna, MP
Mwingi West Constituency

Wiper Democratic Movement

Hon. Jared Okello, MP
Nyando Constituency

Orange Democratic Movement
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1.3 Commiitee Secretariat

6. The Secretariat facilitating the Committee in executing its mandate comprise of: —

Ms. Tracy Chebet Koskei
Clerk Assistant I /Team Leader

Mr Abdirahman Hassan
Clerk Assistant 1T

Dr Donald Manyala
Research Officer II

Ms Mercy Wanyonyi
Legal Counsel

Ms Winnie Kizia
Media Relations Officer
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20 THE REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS ON A
PUBLIC PETITION ON IRREGULAR RENEWAL OF LEASES OF LAND BY
DEL MONTE KENYA LIMITED

2.1. Background

7. The Petition by Mr Philip Njuguna on behalf of Kandara Residents Association regarding
irregular renewal of leases held by Del Monte Kenya Limited was presented to the House by
the Honorable Speaker on 11" June, 2019.

8. The Petitioners claimed to be the original owners of land presently occupied by Del Monte
Kenya Limited but were illegally displaced and the Land leased to the company. They were
aggrieved that the County Government of Muranga had renewed the leases for the company
without first involving the public as required by Section 13 of the Land Act, 2012. They also
claimed that the County Government disregarded the determination of the National Land
Commission rendered on February 7, 2019 in their historical injustice claim filed with the
Commission.

9. In a Gazette Notice No. 1995 of 2019, the National Land Commission directed that the Land
held by Del Monte Kenya Limited should be resurveyed to establish if the company-owned
Land that it is not registered to have. The surplus land, if any, should be surrendered to the
Kandara Residents Association and the county government for a public purpose in the ratio of
70:30 respectively. Where no surplus land is found, the county government of Muranga should
retain adequate Land for the settlement of the claimants and for public purpose upon expiry of
the leases. The Commission also directed that Del Monte Kenya Limited should surrender all
public utilities within the Land in question to the relevant national and county government

agencies whether the leases have expired or not.
2.1 Recommendations by the Departmental Committee on Lands

10.In considering the Petition, the Departmental Committee on Lands observed that the -
submissions made by the Ministry of Lands and Physical Planning and Hon. Jude Njomo,
Member of Parliament, Kiambu Constituency regarding registration of the lease held by the
company in Muranga County registered as L.R No. 12158 (ﬁieasuring approximately 2900
acres); and differed. While the Ministry submitted that the parcel of land arose out of the

amalgamation of land parcels L.R Nos, 10862, 10741, 11312, 2953, 4873 and 11146, the -

Honourable Member of Parliament informed the Committee that the said parcels were
surrendered to the Government by two companies, Sassa Coffee Rappit B Limited and were
later irregularly acquired by Del Monte Company Limited.
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11. In view of the ab'ove, the Committee in its report tabled on 215‘ N'ovember, 2019, recommended
that the Director of Survey, Ministry of Lands & Physical Planning, resurvey the Land held by
Del Monte Kenya Limited in Muranga and Kiambu Counties. '

12. The Committee also recommended that the National Land Commission does investigate the
circumstances under which L.R Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were
said to have been surrendered to the Government by Sassa Coffee and Rappit B were irregularly
acquired by Del Monte Kenya Limited.

2.2 Submissions on the implementation status

13. The Select Committee on Implementation commenced to apprise itself on the implementation

status of the matter and invited the Cabinet Secretary for the Ministry of Lands and Physical

‘Planning and the Chairperson, National T.and Commission to a meeting on 27" October, 2021,
14 April, 2021 and 29" July, 2021.

14. The Committee also received written submission by the Cabinet Secretary for the Ministry of
Lands and Physical Planning on 2™ August, 2021. Kandara Residents Association also made a
written submission on 7% October, 2021.

2.3  Submission by the Ministry of Lands and Physical Planning

15. The Chief Administrative Secretary for the Ministry of Lands and Physical Planning
appeared before the Committee on 27t October, 2020. During the meeting, the Committee was
informed that a resurvey of the Land legally held by Del Monte in Kiambu and Muranga
Counties was done. However, the two counties have not approved the subdivisions and the
extension/renewal of the leases.

16. The Ministry submitted that it had surveyed the following Land currently owned by Del Monte
Kenya Limited both in Muranga and Kiambu counties: '
i L.R.No. 12157/ 1 (measuring 3860 Ha) in Muranga County (as per F/R 316/ 67)
i L.RNo. 12157/3 (measuring 2.987 Ha) in Muranga County as per F/R16/67)
fii. L.RNo.12158 (measuring 2963.1 Hectares) traversing Muranga and Kiambu Counties
(as per F/R 127/3 '
iv.. LR.No.12203/1 (measuring 2072 Hectares) in Kiambu County.

The Ministry informed the Committee that the survey was guided by subdivision scheme plans
prepared by a registered physical planner practising as Real Plan Consultants.
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17.1In a meeting held on 29" July, 2021 and through a further written submission dated 21

August

2021, the Cabinet Secretary outlined the proposed excisions for public purpose/utility

plots. The proposals are contained in five scheme plans referenced as follows:

@
(1D)
(ii)

(iv)

)

RPC/1170 (F) —a proposed subdivision of L.R. No. 12157/1 located in Gatanga Sub-
County, Murang’a County to excise all twelve (12) portions;

RPC/1170 (c) /020/005 —proposed subdivision of L.R. No. 12157/3 located in Gatanga
Sub-county, Muranga County in two (2) portions;

RPC/1169/020/017- proposed subdivision of L.R. No. 12158 located in Gatanga Sub-
county, Muranga County in three (3) ) portions;

RPC/1169/019/025 — a proposed subdivision of L.R. No. 12158 located in Kiambu
County into three portions and change of user of subplot C from Agricultural to
Educational (Ndula Primary and Secondary Schools);

RPC/1169/019/026 — proposed subdivision of L.R. No. 12203/1 is located in Kiambu
County into five |(5) portions.

18. The outcome of the survey was as follows:

(1) L.R. No. 12203/1 — measuring 2101 Hectares has a leasehold of 49 years with effect from
1* July, 1970. The lease expired on 1% July, 2019 and the application for renewal of the
lease was submitted to the National Land Commission,

The Land is proposed to be subdivided into five portions as follows:

1)
(i1)
(iif)
)

)

Portion ‘A’ measuring approximately 1792.54 Ha remains with Delmote Kenya Ltd
Portion ‘B’ measuring ’55.32 Ha- surrender to the County Government of Kiambu
Portion ‘C’measuring approximately 67.30 Ha, surrender to the County
Government of Kiambu

Portion ‘D’ measuring approximately 131.50 Ha —surrender to County Government
of Kiambu

Portion ‘B’ measuring approximately 25.50 Ha - surrenider to County Government
of Kiambu

(2) L.R. No. 12203/2 measuring 56.57 Ha with a leasehold of 49 years with effect from 1st
July, 1970. The lease expired on 1st July, 2019 and the application for renewal of the lease
was submitted to the National Land Commission.

The Ministry submitted that the survey had established the ‘boundary bcacon were found to
be intact, Del Monte Company Ltd was within its borders,
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19. Resurvey of Land held by Del Monte Limited in Muranga County

(1) L.R. No. 12157/1 measuring 3860 Ha, leasehold of 49 years with effect from 1% May, 1973.
The lease will expire in 2022. |
Application for extension of lease submitted to the National Land Commission and
forwarded to the Ministry. Provisional approval is given by the Ministry and waiting for
approval by the County Government of Murang’a. B

The Land is proposed to be subdivided into twelve (12) portions;

()
(i1)
(iif)
(iv)
™)
(vi)
(vii)
(viid)
(ix)
x)
(xi)
(xii)

The portion “A:’ measuring approximately $245.06 Acres for Agricultural
purposes ( to remain in the Company’s name);

Portion ‘B’ measuring approximately 5.02v Acres for public purposes (Ngati Police
Station and Chief’s camp) — to be surrendered;

Portion “C’ measuring approximately 5.16 Acres for educational purposes ( Del
Monte Secondary School- to be surrendered;

Portion ‘D’ measuring approximately 2.62 Acres for Educational purposes
(Kinguru Primary School — to be surrendered) .

Portion ‘E’ measuring approximately 4.62 Acres for Recreational purposes (public
playground) to be surrendered;

Portion ‘F’ measuring 2.99 Acres for public utility (Ithanga water supply intake —
to be surrendered; -
Portion ‘G’ measuring 1187.17 Acres for public Land (to be surrendered to the
County of Muranga; '

Portion ‘H’ measuring approximately 192.83 Acres for Public Land to be
surrendered to the County Government of Murang’a;

Portion ‘J* measuring approximately 20 Acres for public use (to be surrendered to
the County Government of Murang’a);

Road widening area measuring approximately 14.78 Acres for transport (Oloitiptip
Road, 40M to be surrendered;

Road widening area measuring approximately 47.25 Acres for transport (Kakuzi
Road, 40 M to be surrendered;

The proposed area for 12 Meter access roads measuring approximately 4.05 Acres
(Del Monte Mixed Secondary School, public playground and Ithanga Water Supply
Intake — to be surrendered.

(2) 12157/2 measuring 40.87 Ha with a leaschold of 49 years from 1% May, 1973. The lease
will expire in 2022. The Ministry submitted that the survey had established that the
boundary beacon was found to be intact. Del Monte Company Ltd was within its borders

The Ministry further submitted that the Company had applied for an extension of lease
submitted to the National Land Commission and forwarded to the Ministry. Additionally,

14|Page



provisional approval had been given by the Ministry and was waiting for approval by Sthe
County Government of Murang’a.

(3) 12157/3 measuring 2.987 Ha with a leasehold of 49 years from 1% May, 1973. The lease
 will expire in 2022. The boundary beacon was found to be intact. Del Monte Company Ltd
was within its borders

The Land is to be sub-divided into two portions

(i), Portion ‘A’ measuring approximately 1.88 Ha to remain agricultural land (in the
. company name)
(i)  Portion ‘B’ measuring approximately 1.11 Ha to be used as a playground for Moi
Primary School

(4) .LR. No. 12157/4 measuring 2.311 Ha with a leasehold of 49 years from 1% May, 1973.
The lease will expire in 2022. The boundary beacon was found to be intact. Del Monte
Company Ltd was within its borders.

Application for extension of lease submitted to the National Land Commission and
forwarded to the Ministry. Provisional approval was given by the Ministry and is awaiting
approval by Sthe County Government of Murang’a.

(P’}T L T ) -~

L.R.1Z157/5 is measuring 5.677 Ha with a leasehold of 49 years from 1% May, 1973. The
lease will expire in 2022. The boundary beacon was found to be intact. Del Monte
Company Ltd was within its borders

The Ministry informed the Committee that the Company had applied for an extension of
lease submitted to the National Land Commission and forwarded to the Ministry. Further,
provisional approval had been given by the Ministry and was waiting for approval from
the County Government of Murang’a.

20. Resurvey of Land held by Del Monte Kenya Limited traversing Murang’a and Kiambu
_ Counties
(1) LR. No. 12158, measuring 2972.8 Ha less road reserve of 9.7 Ha is an amalgamation of
LR No. 10741, LR. 10862, L.R. No. 11146. LR No. 11312, LR No. 2953. The Land has
a leasehold of 49 years from 1st May, 1973. The lease will expire in 2022.

The survey also established that the boundary beacon was intact and that Del Monte
Company Ltd was within its borders.

Further, the Ministry submitted that the Company had applied for an extension of lease and
provisional approval given by the Ministry. The Company was awautmg approval by the
County Governments of Murang’a and Kiambu.
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The Ministry also submitted that the Land is proposed to be subdivided into three portions
and change of User of subplot C from Agricultural to Educational (Ndula Primary and
Secondary Schools) as follows: .
() Portion ‘A’ measuring approximately 1938.12 Ha for agricultural purposes(situated
in Murang’a County, to remain in the Company’s name;
(i) Portion “B’ measuring approximately 1029.41 Ha for agricultural purposes
(situated in Kimabu County, to remain in the Company’s name)
(i)  Portion ‘C’ measuring approximately 4.97 Ha for public purposes (Ndula Primary
and Secondary Schools situated in Kiambu County- to be surrendered
(iv)  Portion ‘D’ measuring approximately 1.54 Ha for public purposes (Nginyi Primary
School situated in Murang’a County- to be surrendered
(v) Approximately 17.90 Ha have been set aside for roads (to be surrendered)

21. In conclusion, the Cabinet Secretary submitted that the Ministry had established during the
resurvey that Beacons for all the parcels were intact and that Del Monte was within its
boundaries. She added that the Company does not hold excess Land.

2.4  Submission by the Chairperson National Land Commission

22. The NLC Chairperson, Mr Gershom Otachi, appearing before the Committee on 29
July, 2021 submitted that original parcels L.R. Nos. Chui Estates Limited owned 10862, 10741,
11312, 2953, 4873 and 11146 up to around 1973 when through a memorandum of registration
of transfer of lands and at a consideration of Kshs. Two million were transferred to the
Govemnment of Kenya. The transfer was executed on 1* May, 1973.

23. The Commission took note of passage in time and partiés involved in the transaction
(unidentified directors of Chui Estates Limited and one James Aloisius O’loughlif as
Commissioner of Lands). It could not unearth further details that necessitated the transfer nor

amalgamation of the said parcels of Land.

2.5 Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyers; Mr Duncan Okatch and Mr
Jackson Ikua, during a meeting held on 14 April, 2021; 29" July, 2021 and 30t September,
2021 submitted as follows:

24. From the resurvey of the Land, it showed that 1,400 acres was set aside as public Land, however
they raised concern how, much of the Land would go to the petitioners.

25. They also raised concern with the submission by the Chairperson NLC, regarding the parcels
of Land owned by Chui estates, that the Commission could not unearth details that necessitated

16|Page



transfer of the Land to Del Monte. The petitioners noted that the Land should have reverted
back to the public and not Del Monte.

26. The Petitioners made the following prayers to the Committee _

i. In the report by the Cabinet Secrefary for the Ministry of Lands and Physical Planning
tabled before the Committee, there was an indication that there were plans by Del Monte
Kenya Limited to excise Land for public use prior to the renewal of leases and that the
excised Land will be surrendered to the County Governments of Kiambu and Muranga.
‘The petitioners noted that that went against the directive of NLC, further the County
Governments had not asked for Land. The petitioners therefore prayed that any land to be
allocated in settlement of the claims be surrendered to them directly and not County
Governments. '

ii. Del Monte Kenya Limited is occupying public Land that is L.R. 12158 which was
amalgamated from L.R Nos. 10741, 10862, 11146, 11312 and 2953. The Land should
therefore be declared as public Land and used for resettlement of the Petitioners.

i.  That all property known as Sassa Coffee L.R. 9213/1 measuring 511 acres be declared
public Land as the same never belonged to Del Monte Kenya but existed as a separate
entity. The Land should then be used to resettle the Petitioners.

1v.  That no renewal of leases for Del Monte Kenya should take place until resettlement of the
Petitioners is done.

The petitioners also raised the following issues pertaining the submission by the Cabinet Secretary
for the Ministry of Lands and Physical Planning and the Chairperson National Lands Commission;

The Chairperson, NLC indicated that they could not find any records on amalgamation of L.R No.
10741, L.R. 10862, L.R. No. 11146. LR No. 11312, LR No. 2953, whose previous owners were
legal entities that have since been wound up. Prior to the winding up their operations, they had
surrendered the said properties to the Government of Kenya. :

Available records at the Ministry of Land show the last eﬁtry and /or dealing with regards to the
above parcels were the surrender to the Government of Kenya and to this end, these parcels
constitute public Land.

The Petitioners also submitted that records at the Directorate of Survey show that due process was
not followed when the amalgamation of the aforementioned land parcels was done.

2.6 Implementation status of House Resolutions

The Departmental Committee on Land in its report tabled on 215 November, 2019,
recommended that the Director of Survey, Ministry of Lands & Physical Planning does resurvey
the Land held by Del Monte Kenya Limited in Muranga and Kiambu Counties
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27. The Ministry of Lands and Physical Planning has surveyed the Land currently owned by Del
Monte Kenya Limited both in Muranga and Kiambu counties; L.R No. 12157/1 measuring 3860
Hectares in Muranga County, L.R No. 12157/3 measuring 2.987 Hectares in Muranga County,
LR No. 12158 measuring 2963.1 Hectares traversing Muranga & Kiambu Counties and L.R
No. 12203/1 measuring 2072 Hectares in Kiambu County.

28. The survey was guided by subdivision scheme plans prepared by a registered physical planner
practicing as Real Plan Consultants Limited. The survey of all the parcels is complete and
awaits approvals from both county governments of Muranga and Kiambu.

Committee observation

29. This recommendation has been implemented. However, the Committee was not satisfied with
the Ministry.of Land and Physical Planning’s submission that Del Monte Kenya Limited does
not hold excess Land.

On the recommendation that the NLC investigates the circumstances under whiclh L.R. Nos.
10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been surrendered fo the
Government by two companies namely Sassa Coffee and Rappit B. Limited were later
irregularly acquired by Del Monte Kenya Limited

Implementation status .

30. This has not been done as the Ministry of Lands and NLC submitted that due to passage of time
it had not been able to unearth how the Company acquired the Land.

Committee observation

31. There were no sufficient records on how the transfer of the Land to Del Monte Kenya Limited
in 1973 was carried out. The Committee therefore notes that this Land ought to be public Land.

2.7 Committee Recommendations

32. The lease for L.R No. 12158, which resulted from the amalgamation of L.R No. 10741, LR.
10862, LR No. 11146. LR No. 11312 and LR No. 2953 should be reverted to the Government
of Kenya and declared as public Land. Further, the Land should be allocated to Kandara
Residents Association for their settlement; and

33. The Ministry of Lands and-Physical Planning in consultation with the National Land
Commission should allocate the Iand excised from Del Monte Kenya Limited to Kandara
Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively, as per the National Land Commission’s Gazette Notice 1995 of 2019.
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3.0 REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS ON ITS

CONSIDERATION OF THE PETITION BY FORMER WORKERS OF THE
LATE MAYER JACOB SAMUELS REGARDING THE INVASION AND
EVICTION OF THE WORKERS FROM THEIR LAND IN ROYSAMBU
CONSTITUENCY BY THE KENYA DEFENCE FORCES

3.1 Background

34.

35.

38.

The- Petition by former workers of the Late Mayer Jacob Samuels regarding invasion and
eviction from their Land by the Kenya Defence Forces was presented to the House by the Hon.
Speaker on 27 June, 2019.

The petitioners claimed that they were former workers of the late Mayer Jacob Samuels
employed in his sisal processing farm and workshop industry on L.R. No. 5875/2 before his
death in 1974. They claimed that the deceased’s family allowed them to continue staying on
the Land after they could not pay their salaries.

- The petitioners registered Roysa Community Development Society to safeguard the Land from

grabbers and later requested the Nairobi City County Government to allocate the Land to them,
The County Government of Nairobi and the National Land Commission approved the
subdivision of the Land and the Ministry of Lands and Physical Planning subsequently issued

letters of allotment.

- According to the Ministry of Defence, LR No. 5875/2, the Land in dispute was compulsorily

acquired by the Commissioner of Lands vide Gazette Notices N. 5151 and 5152 of 1985
pursuant to a request by the then Permanent Secretary in charge of the Department of Defence
in the Office of the President.

The Land was valued at Kshs. 3,530,500 by the Commissioner of Lands and the compensation
award was duly paid by the Department of Defence to the Commissioner of Lands. The
beneficial owner of the Land, Mr. Meshunor Jacob Samuels was dissatisfied with the
compensation award and commenced proceedings to challenge the valuation in the High Court
under Land Acquisition Appeal No. 2 of 1986.

. In accordance with section 13(2) of the Land Acquisition Act, the compensation award was

deposited in the High Court by the Commissioner of Lands and a deposit receipt issued by the
High Court Registrar and subsequently released to Mr. Jacobs on 3rd of October, 1987.This
was confirmed by the Attorney General’s letter and M/s Robson Harris & Co Advocates
confirming that the Kshs. 3,530,500 was received by them on behalf of their client, Mr. Jacobs.
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40. The Commissioner of Lands issued a notice of taking possession in accordance with section

41.

42.

43.

44,

45.

19(1) of the Land Acquisition Act on 25th June, 1986. The notice also required Mr. J acobs to
deliver the title documents to the Registrar of Titles for cancellation. In accordance with section
19(4) of the Land Acquisition Act, the title to the Land vested in the Government absolutely,
free from encumbrances for the unexpired term of 99 years from 1906 as at the 25th June,1986

The High Court enhanced the award to Kshs. 23,000,000. The decision was subsequently
appealed by the Attorney General vide Nairobi Civil Appeal N0.109 of 1987 which was later
settled and the Government agreed to pay the enhanced award. The Land in question was
formally handed over to the Ministry of Defence on the 25th of June, 1986.The Land was used
as a training ground by the Kenya Army Electrical and Mechanical Engineers (KAEMA) and a
temporary vehicle workshop by the Kenya Army. Following the establishment of a fully-
fledged workshop at Kahawa Garrison, the temporary workshop was closed. The Land was
subsequently used as a temporary camp for military athletes owing to its close proximity to
Kasarani Sports Complex.

The Ministry was in early 2019 requested to identify potential Land for affordable housing
programme. The Roysambu camp was identified as potential Land for the construction of
Senior Non-Commissioned Officers (NCO) housing under the affordable housing programme.
Consequently, the Ministry elected to improve security at the camp by repairing the stone fence.
The camp also houses a detachment from Kahawa Garrison. '

Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc is the registered owner
of LR. No. 5875/2 situated in the Kasarani area of Nairobi. Records held by Kasarani Mall Ltd
indicate that the Commissioner of Lands on behalf of the President granted the Land to Solio
Construction Company Limited vide Grant of Lease No. 1.R. 85371. The Grant was transferred
to Kasarani Mall Ltd vide a transfer registered at the Lnds registry on the 20th March, 2001 as
L.R. No. 8537172

Uchumi claims that Kasarani Mall Ltd lawfully acquired a valid title from Solio Construction
Company Limited through the said transfer. That after acquisition of the Land, the title has been
used by Uchumi Supermarkets Plc. to secure financing from KCB Bank Kenya Limited and
Eastern and Southern Africa Trade and Development Bank on the 7th December, 2004. Each
of these facilities was repaid and the respective charges registered therein discharged on the

28th June, 2011.

Uchumi Supermarkets Plc. further claims that the Directorate of Criminal Investigations, then
known as Criminal Investigations Department (CID) investigated the validity of the transfer in
2008, following allegations that the transaction was fraudulent. The CID confirmed that the
property was procedurally allocated to Solio Construction Company Limited who acquired a
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valid title. There was no evidence of collusion or conspiracy between Solio Construction
Company Limited and the Lands Registry during the allocation of the property. Solio
Construction Company Limited transferred a valid title to Kasarani Mall’s title in 2001 on
‘willing buyer willing seller’ and that the caveat on Kasarani Mall’s title had no legal basis or
justification and had unreasonably prevented the sale or development of the property.

46.In 2010, members of Roysambu Self Help Group (an unregistered society) invaded the

47.

48.

49.

50.

=} I8

property. In response, Kasarani Mall Ltd filed a case at the Environment and Land Court being
Civil Case No. 495 of 2011. According fo court records, the défendants therein similarly alleged
that being former employees of Major Jacob Samuels, the previous owner and following his
demise, they were given the Land by individuals identified as Rapahel and Meshmor Samuel
(allegedly Major Samuel’s sons) to develop the same.

The court allowed Kasarani Mall Ltd’s claim for vacant possession and a permanent injunction
against the defendants and declared that Kasarani Mall T.td is the absolute and indefeasible
owner of the property in terms of section 26(1) of the Land Registration Act. '

The National Land Commission’s position is to the effect that the Department of Defence
acquired Land which was on a 99-year lease in 1986 and that the lease was to expire in 2005.
Solio Construction Company Limited which sold land Kasarani Mall Ttd wag allocated LR
No. 5875/2 on the Ist of July, 1999 and the allocation was done when another lease was
subsisting leading to double allocation.

The NLC recommended that Kasarani Mall Ltd should surrender their title back to the
Government because it was irregularly issued, or in the alternative the Chief Land Re gistrar
should lace-a Government Caveat on the said title. All letters of allotment issued irregularly on
the irregular subdivision of LR No. 5875/2 by the Ministry of Lands and Physical Planning to
be surrendered for cancellation because records from the Ministry of Lands show that the notice
of taking possession was lodged and registered in the Government Lands Register of the 25th
June 1986 committing the said Land to the Department of Defence.

Further, during deliberation of the matter by the Departmental Committee on Lands, the
Committee heard that investigations by the NLC showed that Solio Construction Company had
two sets of titles for the same property. The first was registered on 18™ May, 1992 with different
L.R. numbers, while the second set of title was registered on 20" January, 2001,

Additionally, it also emerged that that the transfer form that was used to transfer parcel of Land
L.R. No. 5875/2 was fraudulent as the officer who was purported to have signed the document,
appearing before the Departmental Committee on Lands, disowned the document and claimed
that her signature was forged.
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52. The Ministry of Lands and Physical Planning submitted that there is no evidence that the
Ministry of Defence ever relinquished their interest on the Land. Subsequently, all transactions
undertaken by the Nairobi City County Government purporting to allocate and sub-divide the
Land are un-procedural and misleading. The Ministry was never consulted to give the true
position, nor approved the purported sub-division. The Ministry recommended that the
subdivision scheme and the letter of subdivision issued to individuals be cancelied or withdrawn
and the status quo as per their records be retained since the-Land remains the property of the
Government, alienated to the military. Further that the Director of Surveys be informed to
reinstate the parcel to its original number.

53. According to the Petition submitted to Parliament, the petitioners, who claim to be former

" workers in the estate of the late Mayor Jacob Samuels, allege that the Kenya Defence Forces

invaded the property in Roysambu Constituency which was given to them by the estate of the
deceased. -

54. Subsequently, the Government filed a case at the Environment and Land Court in Nairobi
Judicial Review Application No.008 of 2020, Republic Vs Director Land Administration
Ministry of Lands and Physical Planning, Chief Land Registrar Ministry of Lands and Physical
Planning, Attorney General and Roysambu Community Development Society. A Notice of
Motion Application dated 21st May,2021 was filed seeking that the court grants a Judicial
Review Order of Mandamus directed at the Director Land Administration and the Chief Land
Registrar to process and issue Certificate of Leases and Certificate of Titles to individual
members as per the approved subdivision scheme relating to LR No. 5875/2 as approved by the
National Land Commission; and to process and issue Certificate of Leases and Certificate of
Titles for public utilities being Roysambu Technical Institute, Roysambu Bus and Market,
Roysambu Recreation Centre, TITI and secondary school as per the approved subdivision
scheme relating to LR No. 5875/2 as approved by the National Land Commission and as per
the allotment letters issued by the Nairobi City County.

3.2 Recommendations by the Departmental Committee on Lands

55. The Departmental Committee on Lands tabled its report on 5" December, 2019 and made the
following recommendations:

(i) That the Ministry of Lands and Physical Planning in consultation with the National
Land Commission and the Nairobi County Government does complete the titling
process for L.R. No. 5875/2 within 180 days of the tabling of the report;
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(i)  The Director for Criminal Investigations does investigate the officers in the Ministry
of Lands and Physical Planning who may have caused loss of public funds by effecting
fraudulent transactions relating to L.R. No. 5875/2 and the Director of Public
Prosecutions does prosecute any person found culpable within ninety (90) .days of
tabling of the report; and,

(it) ~ That the Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the aﬁempt to. arnaloamate it wﬁh L R 5875/2.

3.3 Submlssmns by the Cabmet Secreta:y for the Mlmstry of Lands and Physmall

Planning

56. The Ministry submitted that the Government issued a notice of intention to acquire the Land

for the Kenya Defence Forces vide Gazette Notices No. 5151 and 51 52; and a Notice of taking
possession ‘by the Government absolutely’ was lodged and registered in 25™ June, 1986. This
position was supported by the Ministry of Defence.

57. The Ministry of Defence stated that the Commissioner of Lands valued the Land at Ksks.

58.

59.

60.

3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged in the
High Court which enhanced the award to Kshs. 23,000,000. The decision was subsequently

e Tz L

A st s
appcalcd u_y the Attoiney General YVide Nairobi Civil nPPcEiL No. 105 of 1587 wiiclhi was later

settled and the Government agreed to pay the enhanced Award.

The CS confirmed to the meeting that the Government had paid Kshs. 3, 530, 500 was issued
to the family of the Mr. Samuels, through Middle East Bank. She added that there is
documentation to confirm this.

Regarding who the owner of the Land is, the Cabinet Secretary submitted that the Land was
allocated to Kasarani Mall limited.

Regarding allegations that the Department of Defence was a front to grab the Land for
individuals, the Cabinet Secretary submitted that this was untrue and she had herself engaged
with the Department of Defence regarding the said Land and the Land indeed was to go to the

~ Military.

61.

The Honourable Member noted that during deliberations of the Departmental Committee on
Lands the Director of Land Administration had submitted that the Land belonged to the Kenya
Defence Forces having compulsorily acquired the Land in 1986. However, he reported that
during the current on-going Court Case, the office of the Attorney General has submitted that
the Land belongs to Kasarani Mall Limited.
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3.4 Implementation status

i That the Ministry of Lands and Physical Planning in consultation with the National
Land Comnumission and the Nairobi County does complete the titling process for L.R. No. 5875/2
within 180 days of tabling of the report;

62. The Cabinet Secretary submitted that it had not implemented the House resolutions due to the
advisory by the Hon. ‘Attorney General vide letter Ref. AG/CIV/47/20 dated 11" August, 2020
to the National Assembly indicating that the land parcel L.R. No. 5872/2 belonged to the Kenya
Defence Forces.

Comnimitiee Observation

63. The Committee noted that the National Land Commission and the County Government of
Nairobi had played their roles as directed by the House. However, the Ministry of Lands and
Physical Planning has failed to implement the resolution. At the time of tabling the report, it
was eighteen (18) months past the timelines given by the Departmental Committee on Lands;

ii. The Director for Criminal Investigations does investigate the officers in the Ministry of Lands
and Physical Planning who may have caused loss of public funds by effecting fraudulent
transactions relating fo L.R. No. 5875/2 and the Director of Public Prosecutions does prosecute
any person found culpable within ninety (90) days of tabling of the report.

Implementation status

64. The Committee is yet to receive a report from the Directorate of Criminal Investigations.

iii. That the Ministry of Lands and Physical Planning does secure the title relating to
L.R 23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt 10 amalgamate it with L.R.
5875/2.

Implementation status

65. L.R. No. 23393 is registered in favour of Kasarani Mall Limited. The parcel is adjacent to L.R
5875/2 and is not in contention given that the application by Kasarani Mall Limited for
amalgamation of the two properties but was never finalized.

Committee Observation

66. Implementation has been done.
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3.8 Committee Recommmendations

67. The House should initiate the process for removal of the Cabinet Secretary for the Ministry of
Lands Physical Planning for failure to implement the House resolution ‘that the Ministry of
Lands and Physical Planning in consultation with the National Land Commission and the
Nairobi County does complete the titling process for L.R. No. 5875/2 within 180 days of tabling
of the report.

68. The Inspector General of Police should ensure that the Directorate for Criminal Investigations
does investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2 and
submits a report to the National Assembly within sixty (60) days of the adoption of this report.
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40 COMMITTEE RECOMMENDATIONS

The Committee, having reviewed the implementation status of the two reports and considered the
evidence received, finally recommends that: -

69. The lease for L.R No. 12158, which resulted from the amalgamation of L.R No. 10741, L.B.

10862, LR No. 11146. LR No. 11312 and LR No. 2953 should be reverted to the Government
of Kenya and declared as public land and allocated to Kandara Residents Association for their
settlement, within Sixty (60) days of the adoption of the report failure, to which the Committee
shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National
Assembly Standing Orders.

70.In consultation with the National Land Commission, the Ministry of Lands and Physical

T

Planning should allocate the Land excised from Del Monte Kenya Limited to Kandara
Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively as per the National Land Commission’s Gazette Notice 1995 of 2019, within Sixty
(60) days of the adoption of the report failure, to which the Committee shall enforce appropriate
sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing Orders.

The Inspector General of Police should ensure that the Directorate of Criminal Investigations
does investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2, and
submits a report to the National Assembly within sixty (60) days of the adoption of this report.

HON. MOITALEL OLE KENTA, MP

CHAIRPERSON, COMMITTEE ON IMPLEMENTATION
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Appendix I

 Minutes of the Select Committee on
Implementation






MINUTES OF THE SZM SITTING OF THE COMMITTEE OF IMPLEMENTATION
HELD ON THURSDAY, 2" DECEMBER, 2021, IN COMMITTEE ROOM ON ¢ i
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS, AT 11.30 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Paul Simba Arati, MP

The Hon. Charles Ngusya Nguna, MP

The Hon. Feisal Bader, MP

The Hon. Hassan Hulufo, MP

The Hon. Jared Okello, MP

The Hon. Joash Nyamache Nyamoko, MP

9. The Hon. John Muchiri Nyagah, M.P

10. The Hon. John Njuguna Wanjiku, MP

11. The Hon. Joshua Mbithi Mwalyo, MP

12. The Hon. Nelson Koech, MP

13. The Hon. Peter Kihara, MP

® N W

ABSENT WITH APOLOGIES

1. The Hon. Godfrey Osotsi, MP - Vice Chairperson
2. The Hon. Alois Musa Lentoimaga, MP

3. The Hon. Silvanus Osoro, MP

4. The Hon. Benjamin Dalu Tayari, MP

5. The Hon. Paul Odalo Abuor, MP

6. The Hon. Richard Onyonka, MP

7. The Hon. Johnson Manya Naicca, MP

8. The Hon. Moses Kuria, MP

9. The Hon. Michael Kingi, MP

10. The Hon. Mukuha Gabriel Kago, MP

IN-ATTENDANCE
COMMITTEE SECRETARIAT
1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Mr. Abdirahman Hassan - Second Clerk Assistant
3. Mr. Collins Maharhba - Audio Officer
4, Mr. Moses Kariuki - Serjeant-at-Arms



MIN.NO.NA/CO1/2021/238: PRELIMINARIES

The Chairperson called the meeting to order at thirty five minutes past eleven o’clock (11.35
a.m.) and said a word of prayer. The agenda for the meeting was adopted, as proposed and
seconded by the Hon. Peter Kihara, MP, and the Hon. Jared Okello, MP respectively.

MIN.NO.NA/C01/2021/239: CONFIRMATION OF PREVIOUS MINUTES
The Agenda item was deferred to the next sitting.

MIN.NO.NA/CO01/2021/240: CONSIDERATION & ADOPTION OF THE REPORT
ON IMPLEMENTATION STATUS OF THE
REPORTS REGARDING THE INVASION AND
EVICTION OF THE WORKERS FROM THEIR
LAND IN ROYSAMBU CONSTITUENCY BY THE
KENYA DEFENCE FORCES; AND THE PETITION
ON IRREGULAR RENEWAL OF LEASES OF LAND
BY DEL MONTEKENYA LIMITED

The Committee considered the report on implementation status of the following reports: -

1. The Report of the Departmental Committee on Lands regarding a petition on irregular
renewal of leases of land by Del Monte Kenya Limited; and

2. The Report of the Departmenta! Committce on Lands 01 its consideration of the petition
by former workers of the late Mayer Jacob Samuels regarding invasion and eviction of
workers from their land in Roysambu Constituency by the Kenya Defence Forces.

The Committee having reviewed the implementation status of the two reports and considered the
evidence received adopted the report after being proposed and seconded by the Hon. John
Muchiri Nyagah, MP and the Hon. Joshua Mwalyo, MP, respectively, with the following
recommendations:

1. The lease for L.R No. 12158, which resulted from the amalgamation of L.R. No. 10741, L.R.
10862, LR No. 11146, LR. No. 11312 and LR. No. 2953 should be reverted to the
Government of Kenya and declared as public land and alocated to Kandara Residents
Association for their settlement, within sixty (60) days of the adoption of the report, failure to
which the Committee shall enforce appropriate sarictions pursuant to Standing Order 209 3)
of the National Assembly Standing Orders.

2. In consultation with the National Land Commission, the Ministry of Lands and Physical
Planning should allocate the land excised from Del Monte Kenya Limited to Kandara
Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively as per the National Land Commission’s Gazette Notice 1995 of 2019, within
sixty' (60) days of the adoption of the report, failure to which the Committee shall enforce
appropriate sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing
Orders. )

a



3. The House approves that the Select Committee on Implementation initiates the process for
removal of the Cabinet Secretary for the Ministry of Lands and Physical Planning from office
for failure to implement the House resolution ‘that the Minisiry of Lands and Physical
Planning in consultation with the National Land Commission and the Nairobi County does
complete the titling process for L.R. No. 5875/2 within 180 days of tabling of the report’,
pursuant to Article 152 (6) of the Constitution of Kenya and Standing Order 66-0f the

National Assembly Standing Orders.

4. The Inspector General of Police should ensure that the Directorate of Criminal Investigations
does investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2,
and submits a report to the National Assembly within sixty (60) days of the adoption of this

report.

MIN.NO.NA/CO1/2021/241: ADJOURNMENT

There being no other business, the meeting was adjourned at 12.10 p.m. The Next meeting was
scheduled for Thursday, 9™ December, 2021 at 10.00 a.m.

(Chairperson)






WMINUTES OF THE 415T SITTING OF THE COMMITTEE OF IMPLEMENTATION
GELD ON FRIDAY, 8™ OCTOBER, 2021, IN COMMITTEE ROOM g, MAIN

PARLIAMENT BUILDINGS, AT 10.00 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. Charles Ngusya Nguna, MP

The Hon. Feisal Bader, MP

The Hon. Joash Nyamache Nyamoko, MP

The Hon. John Muchiri Nyagah, M.P

The Hon. Hassan Hulufo, MP

The Hon. Paul Odalo Abuor, MP

The Hon. John Njuguna Wanjiku, MP

The Hon. Michael Kingi, MP
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ABSENT WITH APOLOGIES

The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. Richard Onyonka, MP

The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Peter Kihara, MP

The Hon. Paul Simba Arati, MP

The Hon. Alois Musa Lentoimaga, MP

The Hon. Johnson Manya Naicca, MP

The Hon. Moses Kuria, MP

9. The Hon. Nelson Koech, MP

10. The Hon. Benjamin Dalu Tayari, MP

11. The Hon. Joshua Mbithi Mwalyo, MP

12. The Hon. Jared Okello, MP

13. The Hon. Mukuha Gabriel Kago, MP

14, The Hon. Silvanus Osoro, MP
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IN-ATTENDANCE

Hon. Isaac Waihenya, M.P - Petitioner

COMMITIEERE SECRETARIAT
1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Mr. Dennis Mawira - Audio Officer

MIN.NO.NA/COY1/2021/193  PRELIMINARIES
The Chairperson called the meeting to order at thirty minutes past ten and said a word of prayer.

The agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Hulufo,
MP, and the Hon. Paul Odalo Abuor, MP, respectively.



MIN.NO.NA/CO1/2021/194 CONFIRMATION OF THE PREVIOUS MINUTES
Confirmation of Minutes of previous Sitting was deferred to the next Sitting,

MIN.NO.NA/CO1/2021/195 SUBMISSION BY HON. ISAAC WAIHENYA, M.P
REGARDING THE IMPLEMENTATION STATUS OF THE
REPORT OF THE DEPARTMENTAL COMMITTEE ON
LANDS ON ITS CONSIDERATION OF THE PETITION BY
FORMER WORKERS OF THE LATE MAYER JACOB .
SAMUELS REGARDING INVASION AND EVICTION
FROM THEIR LAND IN ROYSAMBU CONSTITUENCY BY

, . THEXENYA DEFENCE FORCES
‘Hon. Isaac Waihenya, M.P the Member for Roysambu submitted as follows:

That, in the meeting of 20" July, 2021 the Cabinet Secretary for the Ministry of Lands and Physical

Planning acknowledged that the Ministry had received money from the Petitioners for processing of
d titles. The Cabinet Secretary further submitted that the land belong to the Kenya Defence

Forces.

Due to the delay in implementation of the report, the Petitioners and public utilities had gone to

Court seeking that the Ministry of Lands implement the House resolutions that directed the

Ministry of Lands and Physical Planning and the National Land Commission does complete the

titling process for L.R No. 5875/2 within 180 days of tabling of that report.

The Honourablc Member noted that duilng deliberations of the Departmental Commiittee on Lands the

Director of Land Administration had submitted that the land belonged to the Kenya Defence _

Forces having compulsorily acquired the land in 1986. However, he reported that during the current on-

going Court Case, the office of the Attorney General has submitted that the Land belongs to Kasarani
Mall Limited,

The Member tabled a written submission by the Office of the Attorney General and their grounds
¢ pposition on the aforementioned petition. The Member also undertook to submitted a copy of the
transcribed proceedings of the Departmental Committee on Lands.

Following deliberation, the Committee resolved to finalize and table its report to the House informing
he House that its resolutions had not been implemented.

VIIN.NO.NA/COL/2021/196: ANY OTHER BUSINESS
) Retreat/Inspection visit

The Committee was informed that the inspection visit at the Kenya Ports Authority regarding the
implementation status of the Report of the Departmental Committee on Finance and National
Planning regarding optimization of Revenue in Grain Handling Services at the Port of
Mombasa scheduled for Friday, 15" October, 2021 had been rescheduled to Friday, 22™ October,
2021,




*2)  Delegation from Ghana

The Chairperson informed the meeting that the Comrﬁittee would be hosting a visiting delegation
from the Parliament of Ghana on Thursday, 14% October, 2021 at 11.30 am. The Chairpersonurged

the Members to attend the meeting.

MIN.NO.NA/COU/2021/i97:  ADJOURNMENT

.Thc meeting was adjourned at 11.20 a.m. The Next meeting will be held on notice.

Sl@@“ﬁm\” ..... | Dategﬂf)ﬁ- (’. D;ZD;-‘ -

(Chairperson)
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- MINUTES OF THE 40™ SITTING OF THE COMMITTEE OF IMPLEMENTATION
HELD ON THURSDAY, 30T SEPTEMBER 2021, IN THE COMMITTEE ROOM ON
2N? FLOOR, CONTINENTAL JXOUSE,PARLIAMENT BUILDINGS, AT 10.00 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. Richard Onyonka, MP

The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Peter Kihara, MP

The Hon. Charles Ngusya Nguna, MP

The Hon. Feisal Bader, MP

The Hon. Jared Okello, MP

9. The Hon. Joash Nyamache Nyamoko, MP

10. The Hon. John Muchiri Nyagah, M.P

11. The Hon. Joshua Mbithi Mwalyo, MP

12. The Hon. Silvanus Osoro, MP

© NV AW N

ABSENT WITH APOLOGIES
The Hon. Paul Simba Arati, MP
The Hon. Alois Musa Lentoimaga, MP
The Hon. Johnson Manya Naicca, MP
The Hon. Moses Kuria, MP
The Hon. Hassan Hulufo, MP
The Hon. Mukuha Gabriel Kago, MP
The Hon. Paul Odalo Abuor, MP
The Hon. John Njuguna Wanjiku, MP
The Hon. Michael Kingi, MP

10 The Hon. Nelson Koech, MP
,11. The Hon. Benjamin Dalu Tayari, MP
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IN-ATTENDANCE

KANDARA RESIDENTS ASSOCIATION (KRA)

1. Mr. Joseph Kibiru Njuguna - Patron KRA
2. Mr. Jackson IKua - Advocate

3. Mr. Duncan QOkatch - Advocate

4, Mr. Geoffry Kairu -KRA

5. Ms. Florence Njeri Mwaura -KRA

6. Mz. Karira Kimara -KRA

7. Mr. Victor Wambutoi -KRA



COMMITTEE SECRETARIAT

1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Ms. Jane Serem - Audio Officer

3. Mr. Donald Manyala - Research Officer

4. Mr. Yeziel Jillo - Sergeant-at-Arms

5. Ms. Winnie Gatuiri ' - Intern

MIN.NO.NA/CO1/2021/186  PRELIMINARIES

The Chairpt:rson_cﬁal]ed the meeting to order at thirty minutes past ten and said a word of prayer.
The agenda for the meeting was adopted, as proposed and seconded by the Hon. Godfrey Osotsi,
MP, Vice Chairperson, and the Hon. (Dr.) James Murgor, MP, respectively.

The Chairperson thereafter informed the mecting of the mandate of the Committee as provided for
in Standing Order 209 of the National Assembly Standing Orders, which was to follow up on the
implementation of House resolutions ad ensure that the House does not act in vain.

The Chairperson further informed the meeting that the meeting was a follow up 1o meeting held
on 29" July, 2021 with the Cabinet Sccrelary for the Ministry of Lands and Physical Planning and
the Chairperson, National Land Comumission. During the meeting, the Cabinet Secretary undertoolk
to submit a more comprehensive document following the resurvey exercise carried out by the

T e e o LT oy, b AU b TN WG 1 N SRV S S A e I o
Ministry on the land held by Del Monte Kenya Limited in Kiainbu and Murauga Couinties.

The document was submitied on 2™ August, 2021 and shared to the Kandara Residents
Association. The meeting was therefore 1o accord them an opportunity to respond to the
submission by the Ministry.

MIN.NO.NA/CO1/2021/187 CONTIRMATION OF THE PREVIOUS MINUTES
Confirmation of Minutes of previous Sitting was deferred to the next Sitting.

MIN.NO.NA/COX/2021/189 SUBMISSION BY IKANDARA RIESIDENTS ASSOCIATION
. REGARDING THE IMPLEMENTATION STATUS OF THE
REPORT OF THE DEPARTMENAL COMMITTEE.ON
LANDS ON ITS CONSIDERATION OF THE PETITION ON
IRREGULAR RENEWAL OF LAND LEASES TO DEL
MONTE KENYA LIMITED

Mr. Duncan Okatch, the Advocate for the Kandara Residents Association submitted as follows:
That the report tabled by the Cabinet Secretary.in is total non-compliance to the report of the
Departmental Committee on Lands



_ The Advocate based their case on Section 13 of the Land Act, 2012 which gives the Nafional Land

Commission (NLC) the mandate to renew and extend leases. In that regard, the Committee heard that
the NLC, in gazette Notice 1995 of March, 2019 directed that resurvey if the Delmonte Kenya Ltd be
Survey in conjunction with the County Government of Kiambu and Muranga to
e land occupied by the Company. Anyresidue
d the County Government for public

done by the Director of
establish if there is any variance between land leased and th
should be given or surrendered to the claimants for resettlement an

purpose  in the ration of 70:30 respectively.

Further, the NLC directed that if found there is no residue, then on expiry of the lease a suitable amount
of land should be set aside and held in trust by the County Governments for rescttlement and Public

Utilities.

submission by the Cabinet Secretary that there was no surplus land from the

The Advocate decried the
nty Government of Kiambu

. resurvey. He further submitted that the land that had reverted back to the Cou
has already been a subject of development plans without considering the claimants.

- The KRA also faulted the Ministry of Lands alleging that they did not all parcels owned by Del monte
during the resurvey. These are LR No.s 12157/2, 12157/6, 12157/7, 13169, 10735, 7232/2, 9213/1.

The Advocate also brought to the attention of the Committee of the land that had been owned by Sassa

Coffee which was surrendered to the Government in 1973 but was reallocated to Del monte Kenya under
unclear circumstances. The Committee acknowledged that it indeed during the meeting of 20" July,
5021 the Cabinet Secretary for the Ministry of Lands and the National Land Commission officials
admitted that they could not trace documents pertaining to the renewal of the lease to the Company.

The Kandara Residents Association made the following prayers:

petitioners at the National Iand Commission, Parliament and in coutts,

1. Since the Association are the
etermination in process such as

they should be represented in the implementation of the NLC d
resurvey public participation as per the Constitution.

2. Since neither NLC nor the Ministry disputed the Association’s claim that the land in LR No.s 10862, '

1041,11146, 11312 and 2953 were surrendered to the Government of Kenya, the Association
requested that they be declared excess/surplus land of which they are entitled to 70% according to

NLC determination.

That all parties be granted an opportunity to simultaneously view and query the official cadaster’s spatial

extent of all the claims representing

i, Various leases requiring renewal
ii.  Public land that was surrendered back to government

iii.  Actual utilized/ Unutilized land

The Committee raised concern over the statement by the Ministry of Lands that there was no surplus

land and yet had gone ahead and allocated land to the County Governments of Kiambu and Muranga.



Following deliberations, the Committee directed that the Assocation provides a comprehensive report
on the specific land they were laying claim on and also on the Association’s claim that the Cabinet
Secretary had usurped the power of the National Land Commission.

MIN.NO.NA/CO1/2021/191: ANY OTHER BUSINESS
1) Retreat/Taspection visit

The Commitiee resolved to undertake a meeting with the Kenya Ports Authority regarding the
implementation status of the Report of the Departmental Committec on Finance and National
Planning régarding optimization of Revenue in Grain Handling Services at the Port of
Mombasa on Friday, 15% October, 2021. ‘ '

Additionally, the Committee resolved to have a meeting with the Ahmed Noormohamed Issalc
Hardware regarding the implementation status of the Special report by PIC on the regarding
construction of Ronald Ngala Utalii College in Kilifi County, on Saturday, 16™ October, 2021.

2)  Foreign Trips

The Committee resolved to follow up on the proposed training of Members in Turkey and also
engage other committees on scheduled conferences so as to include members of the comimiltee.
The Secretariat was asked to report on the matter in the next meeting.

MIN.NO.NA/C01/2021/192: ADJOURNMENT

The meeting was adjowned at 11.35 a.m. The Next meeting will be held on notice.

e 'ft‘:f‘“._ N ) ’1 -~ (2 "né-‘\ ’
Slgﬁhh@b\’\a Datc?;"Tfﬁt.D Q
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MINUTES OF THE 28™ SITTING OF THE COMMITIEE ON
IMPLEMENTATION HELD ON THURSDAY, 29" JULY 2021, IN COMMITIEE
'ROOM 7, MAIN PARLIAMENT BUILDINGS, AT 11.00 A.M.

PRESENT
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The Hon. Moitalel Ole Kenta, MP - Chairperson -'

" The Hon. (Dr.) James Kipkosgei Murgor, MP

The Hon. Johnson Manya Naicca, MP
The Hon. Paul Simba Arati, MP

The Hon. John Muchiri Nyagah, M.P
The Hon. Joshiia Mbithi Mwalyo, MP
The Hon. Michael Kingi, MP

The Hon. Jared Okello, MP

The Hon. Hassan Oda Hulufo, MP

APOLOGIES
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The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. Richard Onyonka, MP

The Hon. Alois Musa Lentoimaga, MP

The Hon. Joash Nyamache Nyamoko, MP

The Hon. Peter Kihara, MP

The Hon. Benjamin Dalu Tayari, MP

The Hon. Moses Kuria, MP

The Hon. Mukuha Gabriel Kago, MP

The Hon. Nelson Koech, MP

10. The Hon. Paul Odalo Abuor, MP

11. The Hon. Feisal Bader, MP '
12. The Hon. Silvanus Osoro, MP

13. The Hon. Charles Ngusya Nguna, MP

IN-ATTENDANCE
Hon. Wail;enya Ndirangu, MP - Friend of the Committee

MINISTRY OF LANDS AND PHYSICAL PLANNING

1
2
3
4,
5
6

. Ms. Farida Karoney, EGH - Cabinet Secretary
. Hon. Alex Mburi Muiru - Chief Administrative Secretary

. Ms. Jacinta Mutua - Deputy Director, Valuation
Ms, Carolyn Menin - Legal Counsel
. Mr. Hilton Kamau - Assistant Director, Land Administration

. Mr. Geoffrey Kibowen - Assistant Director of Surveys



NATIONAL LANDS COMMISSION

1. Mr. Gershom Otachi Bw’Omanwa - Chairperson
2. Mr. Reginald Okumu - Commissioner
3. Mr. Daniel Kithuku - Deputy Director

KANDARA RESIDENTS ASSOCIATION

1. Mr. Joseph Kibiru Njuguna - Patron
2. "Mr, Karira Kimara - Chairman
3. Mr. Geoffrey Kairu - Secretary General
4. Ms. Florence Mwaura - - Organizing Secretary
3. Mr. Duncan Okatch - Advocate
6. Mr. Jackson Ikua - Advocate-
COMMITTEE SECRETARIAT _
1. Ms. Chebet Koskei - First Clerk Assistant
2. Mr. Abdirahman G. Hassan - Second Clerk Assistant
3. Ms. Jane Serem - Audio Officer I
4. Ms. Winnie Gatuiri - - Intern
MIN. NONA/COY/2021/122: PRETIMINARIES

The Chairperson called the meeting to order at eleven o’clock and said the Prayer. The
Agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Oda
Hulufo, MP and the Hon. John Muchiri Nyagah, M.P, respectively. This was followed by a
round of introductions.

The Chairperson thereafter informed the meeting of the mandate of the Committee as
provided for in Standing Order 209 of the National Assembly Standing Orders, which was
to follow up on the implementation of House resolutions and ensure that the House does not
act in vain.

MIN. NO.NA/CO1/2021/133: CONFIRMATION OF MINUTES
Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NA/COI1/2021/134: MEETING WITH THE MINISTRY K OF
LAND AND PHYSICAL PLANNING

The Cabinet Secretary for the Miﬁistry of Lands and Physical Planning and the Chairperson
of the National Lands Commission and other government officials appeared before the
Committee and submitted the following as status of implementation of various resolutions
under their purview:



Report of the petition regarding delayed compensation of land owners for
expansion of Sigalagala-Musoli-Bukura-Butere Road '

Implementation Status

NLC gave an update of the matter that the Commission is finalizing on valuation with a
view to issuing awards to the project affected persons. The Commission in liaison with
KeRRA, the acquiring entity is addressing various matters that arose during enquiry to
ensure that all project affected persons are compensated. The following targets have been

set:

(i) To facilitate compensation, KeRRA took inventory of all developments affected
during road construction (prior to NLC inspection) and in consultation with relevant
departments, mainly Agriculture and Forestry have valued them in readiness for

compensation ,
(ii)  Subdivisions: the Authority has dispatched a team of surveyors to the ground to take
stock and document changes occasioned by other subdivisions. The exercise is to be

completed by Mid-August, 2021.
(iii) The Commission to be fumished with a reviewed list of parcels to be considered for

addendum, corrigendum and deletion by end of August.

Committee Resolution

The Committee directed that the Commission reports on the matter by first week of
September, 2021.

2. The Report of the petition regarding the obstruction of the tarmacking of Konza-
Katumani Road

The Commitiee during its sitting of Wednesday, 21** July, 2021 resolved to invite the
Director General, Kenya Urban Roads Authority (KURA) and the Chairperson, National
Lands Commission to brief the Committee on the implementation of the report.

The Managing Director for KURA, through a leiter dated 28" July, 2021 requested for
more time to conclude on the matter. He also submitted that the Authority, the Ministry of
Lands and Physical Planning and NLC had agreed to implement the creation of right of way
as recommended in the report.

Further, in the letter, the Authority also requested for a corrigendum on the Kenya Gazette
Notice No. 6381 dated 25" June, 2021 to reflect the creation by NLC and not the Ministry

of Transport and Public Works.

The Chairperson NLC confirmed that pending matters have been resolved and the
Commission was currently processing request by KURA to amend the aforementioned

Gazette Notice.



Committee Resolution

It was resolved that the Commission and KURA provides an update to the Committee on
the implementation status within two (2) weeks.

3. Report on the Land issues in Taita Taveta

In its report dated 3" March, 2021, the Ministry had submitted that the excision of Singila
Majengo village, Mwandisha Primary School and the public utilities including the roads
and the railway reserves was undertaken vide Survey Plan No. F/R 467/87. The County
Government of Taita Taveta approved the application for subdivision and change of user
'vide a PPA 2 form dated 14" November, 2019, The Ministry had also submitted that it’s
waiting for surrender of the mother title to facilitate registration of the scheme and issuance
of titles.

The Cabinet Secretary reported that the title has since been surrendered. There were charges
registered against the title in favour of Standard Chartered Bank Limited which was
discharged on 5 May, 2021, to facilitate registration of the subdivisions.

Committee Resolution
The Ministry to provide an update on the matter within two (2) weeks.

4. Report on petition by former workers of the late Mayer Jacob Samuels regarding

= -
o - e

Constituency by the Kenya Defence Forces
Implementation status

The Cabinet Secretary submitted that the Ministry had not implemented the House
resolutions due to an advisory by the Hon. Attorney General vide letter Ref. AG/CIV/47/20
dated 11™ August, 2020 to the National Assembly. The House had recommended that the
Ministry of Land and Physical Planning in consultation with the National Land Commission
and the Nairobi County does complete the titling process for L.R. 5875/2 within-180 days
of tabling the report.

The meeting however noted that the Honourable Speaker of the National Assembly ruled
the advisory by the Attorney General inadmissible.

The CS confirmed to the meeting that the government had paid Kshs. 3,530,500 to the
family of the Mr. Samuels, through Middle East Bank. She added that there is
documentation to confirm this. '

Regarding who the owner of the land is, the Cabinet Secretary submitted that the land was
allocated to Kasarani Mall limited.

On whether the Ministry had received money from petitioners for processing of titles, the
Cabinet Secretary acknowledged that the Ministry had received money from petitioners.



Regarding allegations that the Department of Defence was a front to grab the land for
individuals, the Cabinet Secretary submitted that this was untrue and she had herself
engaged with the Department of Defence regarding the said land and the land indeed was to

go to the Military.
Committee Resolution

The Committee noted that the National Land Commission and the County Government of
Neairobi had played their roles as directed by the House. However, the Ministry had failed to

implement the resolution.

The Committee resolved to table a report to the House on the same for the House to guide
on how to enforce implementation of its resolution.

5. Report of the Departmental Committee on Lands on its consideration of the
Petition regarding irregular renewal on leases by Del monte Kenya Limited

Implementation status

The Cabinet Secretary submitted that a resurvey of the land legally held by Del monte in
Kiambu and Muranga Counties was done. However, the two counties have not given their
approvals to the subdivisions and the extension/renewal of the leases.

On the recommendation that the NLC investigates the circumstances under which L.R. Nos.

10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been surrendered to the

Government by two companies namely Sassa Coffee and Rappit B. Limited were later
irregularly acquired by Del Monte Kenya Limited;

NLC Chairperson submitted that original parcels L.R. Nos. 10862, 10741, 11312, 2953,
4873 and 11146 were owned by Chui Estates Limited up to around 1973 when through a
memorandum of registration of transfer of lands and at a consideration of Kshs. 2,000, 000
they were transferred to the Government of Kenya. The transfer was executed in 973.

The Commission took note of passage in time and parties involved in the transaction
(unidentified directors of Chui Estates Limited and one James Aloisius O’loughlif as
Commissioner of Lands) could not unearth further details that necessitated the transfer nor

amalgamation of the said parcels of land.

Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyer M. Dancun Okatch and Mr.

Jackson Ikua, submitted as follows:

urvey of the land, it showed that 1,400 hectares was set aside as public land,

- From the res
o the petitioners.

however they raised concern how much of the land would go t

They also raised concern with the submission by the Chairperson NLC, regarding the
parcels of land owned by Chui estates, that the Commission could not unearth details that



necessitated transfer of the land to Del Monte. The petitioners noted that the land should
have reverted back to the public and not Del Monte. - '

Committee Resolution

()  The Committee resolved that the Ministry submits a tabulated report on the
reallocation of land following the resurvey for easier understanding of .the
submission, '

()  The Ministry to confirm on the surplus land following the resurvey.

(iii)  The Kandara Residents Association were asked to make a response to the Ministry’s
submission within three (3) days. '

MIN. NO.NA/CO1/2021/135: - ADJOURNMENT

There being no other business, the meeting was adjourned at half past one o’clock (1.30
pm). o
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MINUTES OF THE 25™ SITTING OF THE COMMITTIEE ON
IMPLEMENTATION HELD ON WEDNESDAY, 21°" JULY 2021, IN THE MINI
CHAMBER, COUNTY HALL, PARLIAMENT BUILDINGS, AT 11.30 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson

The Hon. Godfrey Osotsi, MP ‘ - Vice Chairperson
The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Johnson Manya Naicci, ME

The Hon. Paul Simba Arati, MP

The Hon. Joash Nyamache Nyameko, MP
The Hon. Peter Kihara, MP

The Hon. Joshua Mbithi Mwalyo, MP

The Hon. Charles Ngusya Nguna, MP

10 The Hon. Hassan Oda Hulufo, MP

11. The Hon. Michael Kingi, MP

12. The Hon. Jared Okello, MP
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APOLOGIES _
1. The Hon. Richard Onyonka, MP
2. The Hon. Alois Musa Lentoimaga, MP
3. The Hon. Benjamin Dalu Tayari, MP
4, The Hon. Moses Kuria, MP
5. The Hon. John Muchiri Nyagah, M.P
6. The Hon. Mukuha Gabriel Kago, MP
7. The Hon. Nelson Koech, MP -~ "~ i%
8. The Hon. Paul Odalo Abuor, MP '
9. The Hon, Feisal Bader, MP
10. The Hon. Silvanus Osoro, MP

IN-ATTENDANCE
Hon. Waihenya Ndirangu, MP - Friend of the Committee

NATIONAL LANDS COMMISSION

1. Mr. Gershom Otachi. Bw’Omanwa — Chairperson

2. Mr. Reginald Okumu - Commissioner

3. ‘Mr. Brian Ogot . Director

4. Ms. Nancy Nyamwea ' - Director Legal Affairs
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KANDARA RESIDENTS ASSOCIATION

1. Mr. Joseph Kibiru Njuguna - Patron

2. Mr. Karira Kimara - Chairman

3. Mr. Geoffry Kairu - Secretary General

4. -Ms. Florence Mwaura - Organizing Secretary
5. Mr. Duncan Okatch - Advocate

6. Mr. Jackson Ikua - Advocate

COMMITTER SECRETARIAT

L., Mr, Abdire;lunaﬁ G. Hassan = Seqonﬁ Clerk Assistant

2. Ms. Jane Serem " - Audic Officer
3. Ms. Zeinab Wario - Serjeant-at-arms
MIN. NO.NA/CO1/2021/115: PRELIMINARIES

The Chairperson called the meeting to order at thirty minutes past eleven o’clock and said
the Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon.
Joash Nyamoko, MP, and the Hon. Charles Nguna, MP, respectively.

MIN. NO.NA/CO1/2021/116: CONFIRMATION OF MINUTES
Confirmations of the Minutes of the previous sitting were deferred to the next sittin g.

MIN. NO.NA/COX/2021/117: MEETING WITH THE MINISTRY OF
‘ LAND AND PHYSICAL PLANNING

The Committee was scheduled to meet the Cabinet Secretary for the Ministry of Lands and
Physical Planning, to consider implementation status &f various House resolutions on land
matters. However, the Committee received correspondence from the Ministry requesting for
reschedule of the meeting to a later date. In the letter, the Principal Secretary for Lands
indicated that the meeting coincided with a presidential function that the Cabinet Secretary,
the Chief Administrative Secretary and the Principal Secretary would be attending,

The Committee however noted with concern the failure by the Cabinet Secretary, Ministry
of Land and Physical Planning, to attend its sittings and the inordinate delay in
implementation of some House resolutions.

The Committee, following deliberations resolved to accord the Cabinet Secretary another
opportunity to appear on Thursday, 29" July 2021, failure to which the Committee will
Issue summons as contemplated under Standing Order 191 of the National Assembly
Standing Orders.



MIN. NO.NA/COI/2021/118: MEETING WITH THE NATIONAL LANDS
' COMMISSION

The Chairperson, National Lands Commission, Mr. Gershom Otachi and and other officials
of the Commission, appeared before the ‘Committee to apprise it on implementation status -

of the following reports-

1. The Report of the Departmental Committee on Lands on its” consideration of the
petition regarding delayed compensation of land owners for expansion of Sigalagala-
Musoli-Bukura-Butere Road,;

2. The Report of the Departmental Committee on Lands on its consideration of the

} _ Petition by residents of Vota, Mua Ward in Machakos Town Constituency, regarding
the obstruction of the tarmacking of Konza- Katumani Road; _ "

3, The Report of the Departmental Committee on Lands on its consideration of the
petition by former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya
Defence Forces; '

4. The Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. The Report on the petition regarding land issues in Taita Taveta County.

The Committee however deferred consideration .of.the reports regarding invasion and

" eviction of workers from their land in Roys8atbi* Constituency, the petition on irregular -
renewal of leases of land by Del Monte Kenya Limited and the petition regarding land
issues in Taita Taveta County, which required the presence of the Ministry of Lands.

The Chairman of the National Land Commission thus presented implementation status of
the other two reports, as follows;

- 1. Report of the petition regarding delayed compensation of land ovners for
expansion of Sigalagala-Musoli-Bulsura-Butere Road

1
4

Implementation Status

The Commission is finalizing on valuation with a view to issuing awards to the project
affected persons. The Commission in liaison with Kenya Rural Roads Authority (KeRRA),
the acquiring entity, is addressing various maiters that arose during inquiry to ensure thatall
project affected persons are compensated. These issues include the following:

i. Claims presented by’ p1oj ected" affested pcrsbﬁs during inquiry citing the
destruction of crops, trees and buildings resulting from the road’s
construction. Details of what had been affected by the road were not available
at the Commission since the road had already been constructed at the time of

inspection.



The Commission requested KeRRA .to confirm whether they had paid
compensation for the improvements as in previous cases or if they have in
their possession the inventory of the affected Improvements.

ii.  Some parcels had been subdivided and this would necessitate publication of a
notice of addendum to include the new parcels for compensation.

1. Ungazeited parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels. ' ' I -

The Chairperson of the Commission reiterated that'the pioject is dependent on KeRRA and
requested for 14 days to liaise and get feedback from KeRRA.

2. The Report of the petition regarding the obstruction of the tarmacking of Xonza-
Katumani Road '

The National Assembly Departmental Committec on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.

The petitioners sought 1o have the affected portion of land, L.R. No. 7374 (stretching
approximately 400 meters) acquired by the National Land Commission to create a public
right of way over the parcel.

Implementation Status

The National Land Commission proceeded to initiate the process of creating a public right
of way on the identified land parcel L.R. No. 737413 .xegistered in the name of Muambi
Properties Limited where an area of 0.7972 Ha would b¢ affected by the right of way.

The.CS, Ministry of Land responded vide letter Ref. MOLPP/ADM/CSO/1/760 dated 29™
April 2021. Subsequent discussions were held with representatives from the Ministry of
Lands and Physical Planning who pointed out that NLC must initiate the process by
publishing a gazette notice, The Ministry also wanted confirmation on who will pay
compensation. : .

In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated 25 June 2021

The Commission requested Kenya Urban Roads Authority (KURA) to settle the proforma
invoice No0.000271520-21 issued by the Government printer vide letter ref:



NLC/VAL.1555/16 dated 22 Tune 2021. In their letter ref: KURA/URPD/SUR/3 (30)
dated 2™ July 2021, KURA responded and requested for termination of the process citing
the fact that the road had been re-aligned.

A subsequent letter dated 9% July 2021 from KURA affirmed its inability to exccute the

matter as envisioned by the Lands Committee.

The Commission is unable to process this matter further without assurance of availability of
budgetary support to meet administrative costs as well as compensation, if any, for the land

affected. RPN fos -

The Commission sought for guidance from the Commitiee on the overall way forward as
well ag clarity on Government Agency that is to be vested with the public right of way once
created, taking into consideration that the identified agency will be responsible for the

administrative costs as well as compensation, if any.

The Committee urgéﬁ the Commission to provide its legal opinion on the matter and
challenges faced in implementation of the resolution.

The Committee after deliberations resolved to invite the Director General, KURA and the
Chairperson, National Lands Commission, for a joint meeting on Thur sday 29™ July 2021,
to apprise the Committee on implementation status of the aforementioned report.

Conclusion

Regarding the report on the petition on irregular renewal of leases of land by Del Monte
Kenya Limited, the lawyer representing Kandara Residents Association, Mr. Duncan
Okatch asked the Committee to intervene as the Ministry was planning to proceed to renew

the lease in favour of Del Monte Ltd.

The Committee cautioned the National Lands Commission against renewal of the lease of
land in question until the matter is conclusively discussed and addressed between the

Committee and the Ministry of Lands and Physical Planning. -

MIN. NO.NA/COI/2021/119: ADJOURNMENT

There being no other business, the meeting was adjourned at quarter past one o’clock (1.15

pm).
Date ] C:? /)/l—f Ll ’
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MIN. NO.NA/CO0Y/2021/66: PRELIMINARIES

The Chairperson called the meeting to order at ten minutes past eleven o’clock and said the
Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon.
Godfrey Osotsi, MP, Vice Chairperson and the Hon. Johnson Naicca, MP, respectively.

The witnesses were informed of the mandate of the committee, which was to follow up on
tmplementation of resolutions, and adopted reports of the National Assembly in ‘order to
ensure that the House does not act in vain.

' o .
- s UL

MIN. NO.NA/COX/2021/67: CONTFIRMATION OF MINUTES
Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NA/CO1/2021/68: CONSIDERATION or
IMPLEMENTATION STATUS OoF
VARIOUS HOUSE RESOLUTIONS

The Chairperson of the National Land Commission Mr. Gershom Otachi, the acting CEO
of the National Lands Commission Ms. Kabale Tache and other representatives of the
Commission appearcd bofore the Committee to appraisc the comimities on implementation
status of the following reports: -

L. The report on consideration of a petition regarding irregular renewal of leases of land
leased by Del Monte Kenya Limited;

2. The report on petition regarding the status of leased land meant for expansion of Moi
International Airport;

3. The report on petition regarding delayed compensation of land owners for the éxpansion
of Sigalagala-Musoli-Bukura-Butere road D260; -

4. The report on petition by former workers of the late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their land in Roysambu Constituency by the
Kenya Defence Forces;

3. The report on petition by residents of Pongwe area, Lunga Lunga Constituency on the
imminent eviction from L.R No. 1083, Shimoni in Kwale County;

6. The report on petition by residents of Vota, Mua ward in Machakos Town Constituency
regarding the obstruction of public road (Konza-Katuani road);

7. The report on petition by residents of Golini, Kwale County regarding mgu]anz’m{m of
allocation of land in the Golini settlement scheme; and

8. The report on petition regarding land issues in Taita Taveta County.



The report on consideration of a petition regarding irregular renewal of leases of land

leased by Del Monte Kenya Limited

" The Chairperson of the Commission subimitted that the Commission had net prepared a
written submission on the matter and requested to give an oral submission on the matter. The
Committee however felt that this matter had taken too and it would be better if the
Commission gave a written submission against which they coqlpl be held accountable.
Following deliberation and-with the concurrence of the petitioners, it was agreed that the
Commission makes a written submission to the Committee within seven (7) days, the
Committee would thereafter schedule another sitting to consider the matter.

The report on petition regarding the status of leased land meant for expansion of Moi

International Airport

Implementation will be achieved through two land use plans prepared by the County
Government of Mombasa ie. the Mombasa Development Master Plan 2018 and the
Mombasa Integrated Strategic Urban Development Plan, 2015-2035 that are meant to secure
public utilities within the county including those in the Airport and Port Reitz wards. The
Commission is in consultation with the County Government of Mombasa in that regard.

A preliminary site visit by the Commission did not conclusively determine the status of the
land and the public access sections. The commission intends to conduct a verification visit
together with the Ministry of Lands and County official_s as soon as Covid-19 restrictions are
lifted to be able to prepare a comprehensive repc'* W .

The Committee directed the Commission to provide a written response detailing
implementation status of the report by 15 May 2021.

The report on petition regarding delayed compensation of land owners for the
expansion of Sigalagala-Musoli-Bukura-Butere road D260

The Commission published in the Kenya Gazette a notice of deletion, addendum and inquiry
No. 10918 of 22™ December 2020 upon receipt of the amended acquisition plan from
KERRA. The Committee directed the Commission to provide the aforementioned gazette

notice soonest possible.

The inquiry was held between 16" February 2021 and 25" February 2021 at Shivakala chief’s

office as per the notice of inquiry.

The Commission is finalizing on valuation with a view fo issuing awards to the project
affected persons. \



The Commission stated that it was striving to complete the process of issuing awards and
requesting for funds from ICenya Rural Roads Authority within sixty (60) days from the date

of the meeting.

Lﬁc committee acceded to a requesi.oy the f‘ommls.uu"n to issue evaluation and release of
awards within sixty days. '

The report on petition by former workers of the late Mayer Jacob Samuels regarding
the invasion and eviction of the workers from their land i in Roysambu Canshtuency by
the Kenya Defence Forces

Issuance of letters of allotment and titles is a multi-stakeholder exercise involving
cancellation of any current titles, resurvey and planning where County Government and
National Government agencies and the National Land Commission are involved. Once there
is clarity regarding cancellation of existing titles, resolution within National Government as
to the claim by Department of Defence on the land and, thereafter submission of the letters
of allotment for regularization, the Commission shall process the request appropriately.

NLC is aware of the claim by the State Department of Defence to the parcel and enquiry by
the office of the Attorney General (who is handling the litigation on the land) into the matter.

There is equally a multi sectoral ad-hoc commntee established under the recommendation of
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these disputes.
The Commission requested for seven days to liaise with the County Government of Nairobi
regarding issuance of titles and processing of allotment letters.

The report on petition by residents of Pongwe area, Lunga Lunga Constituency on the
imminent eviction from L.R No. 1083, Shimoni in Kywale County

The Comm:ss:on does not have and has not been able to such records that would enable it
casily trace the heirs of Bhovanbhai Lalji Gadhi and Maganlal Chakubhai Pattani. Meanwhile
the Commission is exploring options that exist within its mandate to ensure implementation
of the resolutions.

The Committee instructed the Commission to liaise with the Ministry of Lands & Physical
Planning-and provide a status report by 15" May 2021.

The report on petition by residents of Vota, Mua ward in Machalos Town Constituency
regarding the obstruction of public road (Konza-Katuani road)



The Commission recommended the creation of public right of way by the Cabinet Secretary,
Ministry of Lands & Physical Planning as provided for, in Section 146 (1)(b) of the Land Act,
2012 . T . P ‘:‘":"“:: a" ’ i

The Chairperson of the National Land Commission requested for thirty days to fast track the

matter and report progress.

The Committes instructed the National Land Commission to provide the letter from the
Commission to the Ministry of Lands and Physical Planning on the creation of public right

of way.
MIN. NO.NA/C01/2021/69: ADJOURNMENT

There being no other business, the meeting was adjourned at fifteen minutes to one o’clock
(12.45 pm).

T s L SR T Date...%..( ..... D(G'/‘ZO,L\ '

(Chairperson)
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CHAIRPERSON'S FOREWORD
The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding:

irregular renewal of leases of land leased by Del Monte Kenya Limited was reported to the
House by the Honorable Speaker on behalf of the Petitioner on 11% June 201 2.

In consideririg the Petition, the Committee held meetin gs with the Petitioriers, the Ag. Chief

—-Executive - Officer, - National- Land -Gommission, -the-.Chief.. Administrative Secretary,

Ministry of Lands & Physical Planning and the Managing Director Del Monte Kenya
Limited

The Committee is thankful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. The
Committee is also thankful to the Petitioner, representatives of Kandara Residents
Association, the Ag. Chief Executive Officer, National Land Commission, the Chief
Administrative Secrctary, Ministty of Lands & Physical Planning and the Managing

Director Del Monte Kenya Limited for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to
table the Report of the Departmental Committee on Lands on its consideration of the
Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding
irregular renewal of leases of land leased by Del Monite Kenya.

Hon. Dx. Rachael Xalki Nyamai, MP
Chairperson, Departmental Committee on Lands




EXECUTIVE SUMMARY

‘Thepurpose of this report is to respond to prayers made in a Petition by Mx. Philip Njuguna

on behalf of Kandara Residents Association regarding irregular renewal of leases of land
Jeased by Del Monte Kenya Limited. The Petitioner’s prayers are that the National
Assembly through the Departmental Committee on Lands does;

a) Consider , investigate and inquire into all the matiers raised in the petition witha
view to ensuring that the process of renewing the lease of the land held by Del
Monte Kenya Limited is conducted within the law and in a transparent and
participatory process that takes into account the rights and interests of the members
of Kandara Residents Association over the-said land are safeguarded j;and

b) Makes relevant recommendations thereof. |

The Gommittee observed the National Land Commission had received a historical injustice
claim from Kandara Residents Association against Del Monte Kenya Limited and
‘determined the matter on 7" February 2019 and the same was gazetted vide Gazette Notice
No. 1995 dated 1°* March 2019.

The Committee also observed that the.Commission recorimended, among other things, that
the-Jand held by Del Monte Kenya Limited should be resurveyed to establish ifthe company
was in possession of land that it ismot registered to hold.

The Committee however observed that there are several cases regarding the renewal of
leases and the reconimendations of the Commission.

The Committee further noted that thé petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. However, the Committee
observed that the role of the County government was limited to making recommendations
on the renewal of the leases and could not undertake the actual renewal as this is the mandate

of the National I.and Commission.

The Committee observed that on the question regarding the implementation of a
recommendation made by the National Land Commission regarding resurveying of the
Jand owned by Del Monte to establish if the company held land that it is not registered-fo
hold, the Ministry indicated fhat it would require three weeks to complete the exercise.

The Committee further observed that the Managing Director; Del Monte Kenya Limited
was not opposed to the recommendation made by the National Land Commission for
resurvey of the.land as demonstrated by the letters to the Director of Survey in the Ministry
of Lands and Physical Planning seeking the fast tracking of the exercise.

The Committee observed that the National Land Commission in its.submission averred that
three court cases had been filed in the High Court in Nairobi and Muranga touching on
rmatters contained in the Petition. The cases inclnded the following:

a) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs
Del Monte Kenya Limited.;



b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
Limited Vs National Land Commission and Attormey General: and

¢) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association
and Others Vs National Land Commission, Director of Survey and the Attorney
General.

The Committee ‘observed that the Managing Director, Del Monte Kenya Limited in his

submissions averred thaitliree court cases in which Kandara Residents Association isa party
ad _J;c_qig‘gf_llgg_ip_gqu@ggg@igg_gg_ﬂaggg contairiéd in the Petition. The cases included the

- following:

i —

a) ELC No. 53 0f 2018 at Muranga: Kandara Residents Association and Others Vs
Del Monte Kenya Limited.

b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
Limited Vs National Land Commission and Attorney General.

¢) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association

and Others Vs National Land Commission, Director of Survey and the Attorney
General. ;

The Committee observed that the submissions made by the Ministry of Lands & Physical
Planning indicated thai LR. Wo. 12158 measuring 2900 acres in Muranga County that is
registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741,11312 and 11146. However, the Hon. Jude Njomo, MP informed the
Committee that the said parcels of land were surrendered to the governmient by two
companies namely Sassa Coffée and Rappit B Limited and were later acquired by Del
Monte Kenya Limited.

In view of the foregoing, the Committee observed that although there may be matters
pending in court, Standing Order 89(5) allows a Commiltee to refer to matters that may be
active 1 court. The Commiittee further observed that the reference to the matters are also
not likely to prejudice the fair determination of the cases because both the Petitioners and
the Del Monte Company Limited aré not opposed to the issue of resurveyirig of the land in
question. v -

In response to the prayers by the Petitioners, the Committee recommends that the Director
of Survey, Ministry of Lands and Physical Plarining does resurvey the land held by De]
Monte Kenya Limited in Muranga and Kiambu Counties within ninety days of tabling of

“~—this Teport— & -

The Committee also recommended that the National Land Commission does nvestigate the
circumstances under which LR, Nos 10862,10741,11312 and 11146 that were said to have
been surrendered to the government by two companies namely Sassa Coffee and Rappit B
Limited were later acquited by Del Monte Kenya Limited.



1.0 PREFACE

1.1 Mandate of the Committee
1. The Departmental Committee on Lands is established pursuant to the provisions

of Standing Order No. 216(1) and (5) with the following terms of reference: -

(1) make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

(i) investigate,inquire into, and report:on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
assigned Ministries and departments;

(iii) stuciy the progrémmc and pdlicy objectives of Ministries and depariments
and the effectiveness of the implementation;

(iv) study, access and analyze the reldtive success of the Ministries and
departments as measured by the results obtained as compared with their

stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries
and departments as they may deem necessary, and as may be referred fo
them by the House.

(vi) study-and review all legislation referred to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:

a) Lands
b) Settlement

1.3 Oversight -
3. The Committee oversights the Ministry of Lands and Physical Planning; and the

National Land Commission.



1.4 Committee Membership

4. The Committee membership comprises: -

Hon. Dr. Rachael Nyamai, MP — Chairperson

M'P for.Kit—ui_Sdﬁth Constituency
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Hon. Khatib Mwashetani, MP — V/Chairperson

MP for Lunga Lunga Constituency

Hon. Jayne Wanjiru Kihara, MP

Member for
Constituency

Jubilee Party

Naivasha

Hon Joshua Kutuny Serem, MP
Member for
‘Constituency

Jubilee Party

Hon. Kimani Ngunjiri, MP

Cheratigany

Member for Bahati Constituency

Jubilee Party

- Hori. Mishi Mboko, MP

Member for Likoni Constituency

_Constituency

Orange Demoeratic Movement

(ODIVD

Hon. Omar Mwinyi, MP

Member for
Constituency

Changamwe

Orange D emocratic Movement

oD

Hon. Ali Mbogo, MP

Member for Kisauni

Wiper Democratic Movement

(WDIVD)

Hon. Babu Owing; MP

Member for
Constituency

FEmbakasi East



Orange Democratic Movement

(ODM)

Hon. Caleb Kipkemei Kositany,
MP

Member for Soy Constitueney

Jubilee Party

Hon. Catherine Waruguru, MP
Member for Laikipia County

Jubilee Party

Hon George Aladwa, MP

Member for = Makadara
Constituency

Orange Democratic Movement

(ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West
Censtituency

Jubilee Party -

Hon. Jane Wanjuld Njiru, MP
Member for Embu County

Jubilee Party

Hon. Josphat Gichunge
Kabeabea, MP

Member for Tigania East
Constituency

Party of National Unity (ENU)

Hon. Owen Yaa Baya, MP
Member for Kilifi North

’ Constit-uency

Orange Democratic Movement

(ODM)

Hon. Samuel Kinuthia Gachobe;
MP '

Member for Subukia
Constituency

Jubilee Party

Hon. Simon Nganga Kingara, MP .
Member for Ruiru Constituency

Jubilee Party

Hon. Teddy Mwambire, MP
Member for Ganze Constitueny

Orange Democratic Movement

(ODM)




1.5 Committee Secretariat

5. The Committee secretariat comprises: -

Lead Clexlc

Mr. Leonard Machira

Mr. Ahmad Guliye
Clerlc Assistant 11T

Mr. Joseph Tiyan
Researcher IIL

-Ms-Jemimah-Waigwa

ClexlcAssistant T

Mr. Adan Abdi
Fiscal Analyst III

Ms. Winnie Kizia
Media Relations O{ficer III

Mr. Nimrod Ochieng
Aundio Officer

Legal Counsel I

Ms. Peris Kaburi
Serjeant-At-Arms
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2.0 INTRODUCTION

6. The Petition byl Mr. Philip Njuguna on behalf of Kandara Residents Association:

regarding 1
reported to
2019.

rregular renewal of leases of land leased by Del Monte Kenya Limited was
the House by the Honorable Speaker on behalf of the Petitioner on 1 1% June

7. The Petitioner wished to draw the attention of the House to the following, that:

b

B

iii.

iv.

Vi

vii.

Viii.

The petition was presented to the National Assembly on behalf of Kandara
Residents Association, whose members are drawn from Muranga and Kiambu

Counties;

The members of the -association had eriginally settled in the land currently
occupied by the Del Monte Kenya Limited but were illegally removed and a
lease allocated to the company;

Upon the expiry of the leases ,the County Government of Muranga renewed
leases to Del Monte Kenya Limited contrary to section 13 of the Land Act
2012, which provides that before the expiry of a Jeasehold tenure, the National
Land Commission shall inform the lessee of his or her preemptive right to
allocation of the land upon application provided:

a) Such lessee if a Kenyan citizen; and
b) The land is not required by the national or county govemment for
public purposes.

Del Monte Company is fully owned by foreigners and the national and county
government has interest in the land;

There was no public participation done to determine whether the public had
an interest in the Jand;

The power to renew a lease is vested in the National Land Commission and
not the County Government of Muranga;

The National Tand Commission failed to implement the resolutions of the
Kandara residents held in Feblju'aly, 2017 on the matter, which recommended
that the public interest of the residents. be held;

The determination of the historical land injustice dated 7" February 2017 by
the National Land Commission recommended that where no surplus land is



1X.

Xi.

found, the county government of Muranga should retain adequate land for the
settlement of the claimants and public purpose upon the expiry of the leases;

The leases expired in May 2019 and the commission is allegedly seelcing to
renew the leases despite its recommendation;

The petitioners® efferts to have the mattérs raised in the petition addressed by

. the National Land Comimission and the County Government of Muranga have

been futile; and

The matters raised in the petition were not pending in any court of law in
Kenya.

8. The petitioner prayed that the National Assembly through the Departmental Committee

on Lands

i
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Does consider , investigate and inquire into all the matters raised in the
s B

of the
land held by Del Monte Kenya Limited is conducted within the law and in a
transparerit and participatory process that takes into account the rights and
interests of the members of Kandara Residents Association over the said land
are safeguarded; and

Makes relevant recommendations thereof,
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3.0SUBMISSIONS
" 3.1 Submissions by the Petitioners

9.

- 10.

11.

12

13.

14.

The Committee held a meeting with the representatives of Kandara Residents
Association on 6% August 2019. During the meeting the representatives informed the
Committee that: '

Members of Kandara Residents Association are drawn fiom Muranga and Kiambu
Counties. Their forefathers. originally scitled in the land currently occupied by the Del
Monte Kenya Limited but were illegally removed and leases allocated to the company.
Upon the expiry of the leases, the County Government of Muranga renewed them in
favour of Del Monte Kenya Limited contrary to section 13 of the Land Act 2012.

Del Monte Kenya Limited is filly owned by foreign nations as evidenced by thelist of-
its directors, which does not include a single Kenyan. Therefore, they argued that the
company did not enjoy preemptive rights of extension of the leases for land in question
and that the company should surrender 50% of the land before the leases would be
renewed.

The County government-of Muranga had no power to renew: the leases- for land held by
Del Monte Kenya Limited because the said powers are held by the National Land
Commission as provided in section 13 of the National Land Commission Act 2012.
However, the Committee noted that the petitioners were not able to table evidence to
indicate that indeed Muranga County Government had renewed the said leases. They
clarified that both the County Governierts of Muranga and Kiarnbtn had submitted no
objection reports to the National Land Commission and had not actually renewed the
leases. Therefore, the petition was contesting the no objection reports submitted by the
two Counties regarding the renéwal of the said leases.

The petitioner noted that public participation was mandatory in the renewal ofthe leases
and that Kandara Residents Association through the instructions of the National Land
Commission had undertaken extensive public participation on the matter and Had held
meetings across Muranga County and received views from approximately 4500 persons
on the renewal of leases for land held by Del Monte Kenya Limited. A report on the
exercise was tabled and approved by the Muranga County-assembly.

Kandara Residents Association had also lodged a historical land injustice claim with the
National Land Commission alleging injustices committed by Del Monte Kenya Limited
together with the colenial soldiers and the Anglo-French, who planted sisal in the area
and the Kenya Canners Limited. The Committee was further informed that the
Commission had recommended that the land held by Del Monte Kenya Limited be
resurveyed to establish if the company was inpossession of land that it did not-own. It
was also recommenided that any surplus land should be-surrendered to the Association

“and the County government of Muranga for public purpose in the ratio of 70:30, The

company was also required to surrender all public atilities witliin the land to-the relevant
National and County Government Agencies whether the leases had expited of not,

4§



" 15. The Committee noted that the peﬁtion limited its focus to renewal of leases for land

owned by Del Monte Kenya Limited by Muranga County. It therefore meant that the
petition did not include land in Kiambu County. It was further noted that the role of the
County government was limited to making recommendations on the renewal of the leases
and could not undertake the actnal renewal as this is the mandate of the National Land
Commission: : - ' ' '

3.2 Submissions by the Ag Chief Executive, National Land Commission

== wree w16 The Committee held a meeting with Ag Chief Executive, Natjonal Land Commission on

8™ August 2019. During the meeting the Chief Bxecutive Officer informed the
Committee that:

17.The Commission received a historical injustice claim from Kandara Residents
Association against Del Monte Kenya Limited together with the colonial soldiers, the
Anglo-French, who planted sisal in the area and the Kenya Canners Limited. The

Commission decided the matter on 7% February 2019 and the same was gazetted vide
Gazette Notice No. 1995 dated 1% March 2019. The commission recommended that:

The land held by Del Monte Kenya Limited should be resurveyed to establish if the
company was in possession of land that it is not registered to hold.

The surplus land, if any, should be surrendered to Kandara Residents Association and
the County Government for public purpose in the ratio of 70 ;30 respectively.

Where no surplus land is found the County Government of Muranga should retain
adequate land for the settlement of the claimants and for public purpose upon the expiry
of the leases.

Del Monte Kenya Limited should surrender all public utilities within the land in
question to the relevant National and County Government agencies whether the leases
have expired or not. '

18. The Ag. Chief Executive Officer further informied fhe Committee that three court cases
had been filediin the. High Court in Nairobi-and Muranga. Therefore, she ‘would not ijake
more comments on the same due to the doctrine of sub Judice as the matters faised in the
petition were also pending determination in court. The cases included the following:

= ELC No. 53 of 2018 at Muranga: Xandara Residents Association and Others

Commission from renewing leases in favour of Del Monte Kenya Limited.

© High Court Constitutional Petition No. 48 0f 2019 at Nairobi; Del Monte Kenya
Limited Vs National Land Comymission and Attorney General: The suit seeks to
quash the determination of the National Land Commission Histérical Injustice
Comimittee dated 7" February 2019 in complaint No, NLC/HLY/004/2017, It-also
secks to.expel the Gazette Notice No. 1995 dated 18™ February 2019 and published
on 1% March 2019 on paréels of land registered under Del Monte Kenya Limited.

12

Vs~Del-Monte-Kenya-Tzsimited—The -suit-seeks-to-restrain-the—National -Land -




o ELCJudicial ReviewNo. 1 0f 2019 at Muranga: Kandara Residents Association and
Others Vs National Land Commissien, Director of Survey and the Attorney General
. The suit seeks to compel the Director of Survey to implement the National Land
Commission’s Historical Land Injustice Committee resolution dated 7™ February
2019 in complaint No. NI:C/HLI/004/2017.

3.3 Submissions by the Chief Administrative Secretary of Lands and Physical Planning

19. The Committee held a meeting with the Chief Administrative Secretary of Lands and
Physical Planning on 6" August 2019. During the meeting the Chief Administrative
Secretary informed the Committee of the following regarding the petition: :

20. LR. No. 12158 measuring 2900 acres in Muranga County that is registered in the name
of Del Monte Kenya Limited is an amalgamation of LR. Nos

10862,10741,11312,2953,4873, and 11146.

1. The term of lease for the said land was 49 years effective from 1* May 1973. Itis due to
expire on 1* May 2022. He added that an application had been made seeking renewal of
the-lease to the National Land Commission and the County Goverament of Muranga. The
said application was under consideration by the Commission.

22. The Ministry was not aware of any renewal of lease regarding the said land and had not
received any documents recommending the renewal. The Chief Administrative Secretary
therefore argued that the petition was premature as it allegedly that the lease had been
renewed.

23, The lease Gatuanyaga Farm LR. No. 12203 measuring 2,133 Ha which is in Kiambu
County also owned by Del Monte expired on 15t July 2019 and an application for renewal
had been tendered by the company; and

24, On the question regarding the implementation of arecommendationmade by the National
Land Commission in a Gazette Notice No, 1995 dated 1°** March 2019 following a
historical land injustice claim lodged by Kandara Residents Association regarding
resurveying of the land owned by Del Monte to establish if the company held land that
it is-not registered to hold, The Chief Administrative Secretary informed the Committee
that the Ministry would requite three weeks to complete: the exercise. )

3.4 Submissions by the Managing Director, Del Monte Kenya Ltd
25. The Committee held a meeting with the Managing Director, Del Monte Kenya Limited
on 8% August 2019. During the meeting the Managing Director, through his advocate,

-
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Mr. Njoroge Regeru informed the Committee that seven court cases had been filed in the
High court in Nairobi and Muranga. The seven cases are as follows:

Item | Case Number and Parties Status / Remarlcs
1 Nairobi High Court Constitutional Petition No. Hearing concluded before
398 of 2015 — Del Monte Kenya Limited -vs—|a 3 — judge bench,
The County Government of Muranga and 2 Judgement scheduled for
- QOOES o .. __| 20" September2019
2 Amendéd Complaint to the National Land | The Amended Complaint
Commission — Kandara Residents Association | was  determined vide
and Anothier -vs- Del Monte Kenya Limited Determination published in
the Kenya Gazetice on 157
March 2019. The
implementation of the
determination has since
been stayed by the High
Court vide its Order given
on 22 May 2019 in
petition No. 48 0f2019
3 ELC No. 53 of 2018 at Muranga- Kandara | The suit was scheduled for
Residents Association and 4 others Vs Del Monte | hearing on 31% J uly 2019
Kenya Limited
¢ ELC No. 86 0f 2018 — Kenya National Chamber | The suit was scheduled for
of Commerce and others Vs Del Monte Kenya | ruling on 19% September
Limited 2019
5 ‘Muranga Constitutional Petition No. 6 of 2018 —
Ephantus Githae and another vs the National |
. |Yand Commission - N
6 Nairobi High Court Constitutional Petition | The suit was scheduled for
Number 48 of 2019, Del Monte Kenya Limited | hearing on 16" Octgber
vs National Land Commission and Another 2019
7 Thika ELC Number 85 of 2019 — Gatuanyaga | The matter was scheduled
‘Rie‘s‘iﬂéﬁt‘s“"ﬂs‘sﬁci&ti‘dn“:vs'-"DEI‘Monte-K*enya‘ “for-direction-on-1*-August-
Limited and 3 others 2019

26. He added that Kandata Residents Association was party to three of the cases and had

filed two of the said suits. He argued that based on the doctrine

should bebarred. The three cases 4s follows:

14
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e ELC No. 53 0f 2018 at Muranga: Kandara Residents Association and Others
Vs Del Monte KXenya Limited. The suit seeks to restrain the National Land
Commission from renewing leases in favour of Del Monte Kenya Limited.

= High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte
Kenya Limited Vs National Land Commission and Attorney General: The
suit seels to quash the determination of the National land Commission Historical
[njustice Committee dated 7% February 2019 in complaint No.
NLC/HLI/004/2017/ Tt.also seeks to expel the Gazette Notice No. 1995 dated 18"
February 2019 and published on 1% March 2019 on parcels of land registered
under Del Monte Kenya Limited.

‘e« ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents
Association and Others Vs National land Commission , Director of Survey
and the Attorney General : The suit seeks to compel the Director of Survey to
implement the National land Commission’s Historical Land Injustice Committee
dated 7™ February 2019 in complaint No. NLC/HLI/004/2017.

27. He fuither observed that the petitioners were required by the National Assembly Standing
Orders to indicate that the matters raised in the petition were pending before-court. He
noted that the Petitioners didnot make the said disclosure.

28.In view of the above, the Managing Director urged the Committee “to put the
consideration of the petition on hold as the matters pending in court mainly dealt on the
issue of renewal of leases for land owned by Del Monte Kenya Limited and the same
matters were also the key subject of the petition.

29, The Managing Director further informed the Committee that the Company was not
opposed to the recommendation made by the National Land Commission in a liistorical
land injustice claim Iodged by Kandara Residents Association against Del Monte Kenya
Limitedthat the land held by Del Monte Kenya Limited should beresurveyed to establish
if the company: was in possession of land that it is not registered against. He added that
the company had severally written to the Director of Survey in the-Ministry of Lands aud
Physical Planning seeKing the fast tracking of the exercise buit had not received a reply
from the said office.

3.5 Submissions by Hon. Jude Njomo, MP

30. The Committee received submissions from Hon. Jude Njomo, MP on 7" Noveniber 2019.
- _ He informed the Committee that;
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" 31. The ownership documents held by Del Monte Kenya Limited are not  title deeds but
agrecments between the government and the company that were drawn on 19" F ebruary
1973. The agreements grant the company use of 20,000 acres of land. He noted that

contravention to the said agreements, the company is currently in possession of 22,000
acres.

32.He also stated that part of the land granted o the company has been idle since the
dgteement weie reached. He ‘added that the comipany in ‘their brochure admitted to
utilizing only 6000.Ha ont of the 9000 Ha allocated to_the. company for 50 years hence

depriving the residents the use of 3000 Ha of idle land. _

L

i

He further informed the Committee that Land parcels Nos. LR.10740, LR
10741, LR 11146, LR 10862, LR 2955 and LR.11312 comprising 7,400 acres
that were surrendered to the government by two companies namely Sassa
Coffee and Rappit B Limited after subdivision, were irregularly being used by
Del Monte Kenya Limited. He also stated that the owners of SASSA coffee
passed on in Europe and the land held by the company was occupied by

i 1 £ 1 A £ T srmt Froniry i Tand
residents who were later evicted by Del Monte Kenya Limited from the land.

Ay as TEL et e B Yoy ; : N 1, « ~ith
Contiaiy_to_the agieeinent beiween the governmeni and ihe company on 15%

ii.

February 1973, Del Monte Kenya Limited had carved offa portion of LR. No.
13169 and allocated it to ANNANAS Holding where a mall has been
constructed.

He urged the Committee to recommenid that the land held by Del Monte Kenya
Limited be resurveyed to establish the actual acreage of land occupied by the
company. . )

S ——
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4,0 OBSERVATIONS
The Committee made the following observations:

L

The Committee observed the Nafional Land Commission had received a historical
injustice claim from Kandara Residents Association against Del Monte Kenya Limited
and determined the matier on 7% February 2019 and the same was gazetted vide Gazstie
Notice No. 1995 dated 1% March 2019.

The Committeé observed that the Commission recommended, ameng other things, that
the Tand held by Del Monte Kenya Limited should be resurveyed to establish if the
company ‘was in possession of land that it is not registered to hold.

The Committee however observed that there are several cases regarding the renewal of

leases and the recommendations of the Commission.

The Committee noted that the petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. However, the Committee
observed that therole of the County government was limited to making recommendations
on the renewal of the Jeases and could not undertake the actual renewal as this is the

mandate of the Natiopal Land Commission.

The Committes observed that on the question regarding the implementation of a
recommendation made by the National Land Commission regarding resurveying of the
land owned by Del Monte to establish if the company beld land that it is not registered
to hold, the-Ministry indicated that it would require three weeksto complete the exereise.

The Committee further observed that the Managing Director, Del Monte Kenya Limifed
was not opposed to the recommendation made by the National Land Commission for
resurvey of the land as demonstrated by the letters to the Director of Survey in the

Ministry of Lands and Physical Planning seeking the fast tracking of the exercise.

The Committee -observed that the National Land Commission in its submission averred
that three court cases had been filed in the High Court in Nairobi-and Muranga touching
on matters contained in the Petition. The cases included the following:

ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del

Monte Kenya Limited.;
High Court Constitutiondl Petition No. 48 0£2019 at Nairobi: Del Monte Kenya Limited

Vs National Land Commission and Attorney General; and
ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association and

Others Vs National Land Commission, Director of Survey and the Attorney General.

The Cominittes observed that the Managing Director, Del Monte Kenya Limited in his
submissions averred that three court cases in which Kandara Residents Association isa
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party had been filed in court touching on matters contained in the Petition. The cases
included the following:
d) ELCNo. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del
Monte Kenya Limited.
e) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
- Limited Vs National Land Commission and Attorney General, A
f) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Assomatmn and
Others Vs Nationil Lizid- Cominission; Director of Survey and the Attnrney Gerieral.

9. The Comrmttee observed that the subrmssmns made by the Mlnlstry of Lands & Phys ical
Planning indicated that LR. No. 12158 measuring 2900 acres in Muranga County that is
registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741,11312 and 11146. However, the Hon. Jude Njomo, MP informed the
Committee that the said parcels of land were surrendered to the government by two
companies namely Sassa Coffee and Rappit B Limited and were later acquired by Del
Monte Kenya Limited.

=t
et

-In view of the foregoing, the Committee observed that although there may be matiers
pending in court, Standing Order 89(5) allows a Commiittee to refer to matters that may
be active in court: The Committee further observed that the reference to the matters are
also not likely to prejudice the fair determination of the cases in particular because both
the Petitioners and the Del Monte Company Limited are not opposed to the issue of
resurveying of the land in question.
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5.0 COMMITTEE RECOMMENDATIONS
In response to the prayers by the Petitioners, the Committee recommends that;

1. The Director of Survey, Ministry of Lands and Physical Planning does resurvey the
land held by Del Monte Kenya Limited in Muranga and Kiambu Counties within

ninety days of tabling of this report.

2. The National Land Commission does investigate the circumstances under which LR.
Nos 10862,10741,11312 and 11146 that were said to have been surrendered fo the
government by two companies namely Sassa Coffee and Rappit B Limited were later
acquired by Del Monte Kenya Limited within ninety days of tabling of this report.

Hon. Dr. Rachael Kaki Nyamasi, MP
Chairperson, Departmental Committee on Lands
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Appendix. IV

Submission by the Ministry of Lands and Physical
Planning regarding the implementation status of the
repoft of the Departméntal Committee on Lands
regarding irregular renewal of leases of Land by

Del Monte Kenya Limited






REPUBLIC OF KENYA

MINISTRY OF LANDS AND PHYSICAL PLANNING
Office of the Cabinet Secretary

Ardhi House

Tel: +254{0)20 2718050
1"Ngong Avenue

Fax: +254(0)20.2724470

Email: psslandskenya@gmall.com ' ) - ’ P.0.BOX 30450-00100
Web: www.ardhi.go.ke Malrobl, KENYA
When replying please quote:

Ref. No. MOLPP/ADM/CSO/1/8453 August 2, 2021

Mr. Michael Sialai, CBS
The Clerk

National Assembly
Parliament Buildings
'P.O Box 41842-00100
NAIROBI

Dear Mr- Sa,]ﬁ.{/

RE: MEETING REGARDING IMPLEMENTATION STATUS OF HOUSE
RESOLUTIONS

Reference is made your letters Ref. NA/DAASC/CO1/2021/(084) dated June 10,
2021 and Ref. NA/DAASC/CQI1/2021/(087) dated July 22, 2021 on the above
captioned matter (copies enclosed for reference).

Following the meeting held on July 29, 2021, the Select Committee on
Implementation requested the Ministry to summarise and tabulate the outcome of
the resurvey exercise carried out by the Ministry on land held by Del Monte Kenya
Limited in Kiambu and Murang’a counties as reported vide the reports dated
October 27, 2020 and July 29, 2021.

Accordingly, we hereby forward our report as requested. We hope that the
information is sufficient.

CABII‘JET SECRETARY

Encl






MINISTRY OF LANDS AND PHYSICAL PLANNING

FURTHER SUBMISSIONS TO THE SELECT COMMITTTEE ON IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS

REPCRT ON THE RESURVEY OF LAND PARCELS HELD BY DELMONTE KENYA
LIMITED IN KIAMBU AND MURANG’A COUNTIES'

Honourable Chair,

Following the meeting held on July 29, 2021, the Committee requested the
Ministry to summarise and tabulate the ontcome of the resurvey exercise carried
out by the Ministry on land held by Del Monte Kenya Limited in Kiambu and
Murang’a counties as reported vide the reports dated October 27, 2020 and July .
29,2021.

Background and Context

Honourable Chair,’

~ The Depei:'r't-mental Committee on Lands on its consideration of a petition presented
by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding

alleged irregular renewal of leases held by Del Monte Kenya Limited recommended
in its report dated November 2019 as follows:

i, The Director of Surveys, Minisiry of Lands and Physical Planning does
resurvey the land held by Del Monte Kenya Limited in Murang’a and
Kiambu Counties within ninety days of tabling of this report

il. The Nafional Land Commission does investigate the circumstances under
which LR Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were
said to have been surrendered to the Government by two companies namely
Sassa Coffee and Rappit B Limited were later irregularly acquired by Del
Monte Kenya Limited within ninety days of tabling this report.

Honourable Chair,

Recommendation (i) directed at the Ministry was made pursuant to the
determination of the National Land Comm1ss1on dated February 7, 2019 in
historical injustices claim nos.
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NLC/HL1/004/2017 & NLC/HLI/064/2017 published vide Gazette Notice No.
1995 of March 1, 2019 in which the Commission inter alia, directed that the land
held by Del Monte Kenya Limited should be resurveyed to establish if the company
was in possession of land that it is not registered to hold.

Honoutable Chair,

In compliance with recommendation (i), the Ministry carried out the field survey

exercise as directed from August 5-20, 2020. In the course of the resurvey, Del

Monte Kenya Limited proposed to excise the existing public purpose/utility plots.

The company also proposed to surrender part of their land to the county

"governments of Kiambu and Murang’a. The -proposals are contained in five (5) .
Scheme Plans prepared by Real Plan Consultants Limited (Registered Physical

Planners) referenced as follows:

i. RPC/1170(F)/2020/016 - Proposed subdivision of L.R No. 12157/1 located
in Gatanga Sub-County, Murang’a County to excise all twelve(12) portions
ii. RPC/1170(c)/020/005 ~ Proposed Subdivision of L.R No. 12157/3 located
in Gatanga Sub-County, Murang’a County into two (2) portions
ili. RPC/1169/020/017 - Proposed Subdivision of L.R No. 12158 located in
Gatanga Sub-County, Murang’a County into three (3) portions
iv. RPC/1169/019/025 - Proposed Subdivision of LR No. 12158 located in
Kiambu County into three (3) portions and change of user of subplot C from
Agricultural to Educational (Ndula Primary and Secondary Schools)
v. RPC/1169/019/026 - Proposed Subdivision of L.R No. 12203/1 located in
Kiambu County into five (5) portions

The outcome of the resurvey exercise is as shown in the table attached.

Honourable Chair, I submit.

Farida Karoney, EGH
CABINET SECRETARY

August 2, 2021
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ﬁgﬂmmﬁﬂu.bw 56.57 - b..Hu.ﬁmmOm.ﬁ‘_OH_. for renewal lease were found fo be intact. The company was
Hectares as per Survey submitted to the National Land within ifs boundaries
. Plan F/R 315/ mmv Commission
(Annexure 1 - Survey
Plan F/R 315/66)

1i.  Resurvey of land held by Del Monte Renya Limited In Murang’a County

Ttem L.R. Number & Area Status Outcome of Resurvey
1 12157/1 * Leasehold term of 49 years with effect * Re-establishment of beacons using Survey Plan
(IR 27081) from May 1, 1973, The lease will F/R 815/67. The boundary beacons were found
(Measuring 3360 mxw#m 5 2022 . ; w”u WM %Mﬂnr The company was within its
Hectares as per Surve s Application for extension of lease TIes o
Plan F/R 315/67) o submitted to the National Land * RPC/1170(F)/2020/016 — Proposed subdivision
. Commission and forwarded fo the of LRNo 12157/1 into twelve(12) portions as
: ; ini followrs: :
(Anmexure 3 - Survey Ministry : L i .
Plan F/R 315/67)  Provisional Approval given by the L. Portion ‘A’ measuring approximately
Ministry awaiting approval by the 8245.06 Acres for Agriculfural purposes (to
County Government remain in the company’s name)

.  Portion ‘B’ measuring approximately 5.02
Acres for public purposes (Ngati Police
station and Chief’s camp — to be
surrendered)

ili.  Portion ‘¢’ measuring approximately 5.16
Acres for Educational purposes (Del Monte
Mixed Secondary School - to be
surrendered)

Iv.  Portion ‘D’ measuring approximately 2.62
Acres for Educational purposes (Kihunguru
Primary School — to be surrendered)
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(Measuring 40.87
Hectares as per Survey
Plan F/R'315/67)

(Annexure 3 - Survey

Application for extensicn of lease
submitted to the National Land
Commission and forwarded to the
Ministry

Provisional Approval given by the

fo be intact. The company was within its
boundaries

Flan F/R 315/67) Ministry awaiting approval by the
County Government

12157/3 Leasehold term of 49 years with effect = Re-establishment of beacons using Survey Plan
from May 1, 1975. The lease will F/R 316/67. The boundary beacons were found

(IR 130609/1)

(Measuring 2.987
Hectares as per Survey
Plan F/R 315/67)

(Anmexure 3 -~ mgo%
Plan F/R 315/67

expire in 2022

Application for subdivision and
extension of lease submitted to the
National Land Cormmission and
forwarded to the Ministry
Provisional Approval given by the
Ministry awaiting approval by the
County Government

iL

to be intact. The company was within ifs
boundaries

RPC/1170(c)/020/005— Proposed Subdivision
of LR No 12157/3 located in Gatanga Sub-
County, Murang’a County in to two (2) portions
as follows:

Portion ‘A’ measuring approximately 1.88
hectares to remain agricultural (in the
coripany’s name).

Portion ‘B’ measuring approximately 1.11
hectares to be used as a playground -*for Moi
Primary School (to be surrendered).

(Annexure 5 - Subdivision Scheme Plarn)

121657/4
(IR 130610/1)

(Measuring 2.311
Hectares as per Survey
Plan F/R 315/67

(Annexure 3 - Survey

Leasehold term of 49 years with effect
from May 1, 1973. The lease will
expire in the year 2022

Application for extension of lease
submitted to the National Land

Commission and forwarded to the
Ministry

Re-establishment of beacons using Survey Plan
F/R 315/67. The boundary beacons were found
to be intact. The company was within its
boundaries

Plan F/R 315/67
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Murang’a County, to remain in the company’s
name) :

.  Portion ‘B’ measuring approximately 1029.41
hectares for agricultural purposes (situated in
Kiambu County, to remain in the company’s
name)

.  Portion ‘C’ measuring approximately 4.97
hectares forpublic purposes (Ndula Primary and
Secondary schools situated in Kiambu County —
to be surrendered)

iv.  Portion ‘D’ measuring approximately 1.54
hectares for public purposes (Nginyi Primary
School situated in Murang’a County — to be
surrendered)

V.  Approximately 17.90 hectares have been sef
aside for roads (to be surrendered).

Note: The field survey of all the parcels is complete and awaits approvals from the County Governments of Kiambu and Murang’a to facilitate
registration and processing of the survey.

Findi
1. Beacons for all the parcels were found to be intact during the process of establishment of the boundaries
2. Del Monte Kenya Limited was within its boundaries .

Conclusion

1. Del Monte Kenya Limited does not hold excess land.

Page 6 of 6



i T oA

- r -
LSLYALERLEERESELILERELLE bELAL, (1Y
N

EyEEREYuEITFTETIREEakES TIeay
£ i = g
;.it!uk‘;hﬁazasEEEEEE“-‘ﬁ35-‘1“‘2 §ie







ot
b

i

Cis

=







i

T e s

i

it













AT

AR

B m o

Bt b

PP

S —






L o it e e e

T TS e dntery

i)
o

e s.u.ns..m.v.ip_a_r.j iy

TR Ry N

T Am“:.ﬁ.ﬂﬁl.lll...l..u
el _.;Jﬂv\u..a—uuw.ﬂﬁx. Pl ey

s

e gevt o ¥/ o

.n..\...._c_ s

s

(R L T - e
_.f.,u:.\.ﬂ..

T
AT, v o

CE7ear T o)

BE R

sl twLor
P

e e .k.n..u-.u..n P
J P S TR \
P =TT T | =R

i EX I T 1 7 R
TR C,

= ' Y

vodss T TNIS.

U] CESEET e
R T T
CTHEILEET A

A

St CEaame "MINT . TEBi.aa Tl

i B 7Y}
1
i

LR W Sd
PY XY PRV 49
oy Fos

Frase e o e

FEIYL Sy

Rl b s

defrar E_”

© e e
" o e WA zoo) ghows w3 (1) Smyany
UIFINT e TENTASG e araswsgRgeoeesy  T0|
W CEdar e pIRRIE|, &
P agieay |t bae psr 1 1
- - YR o
& X5TFIT =
A 4 FR IR Pl
. I~ #m i &2
e ) o £ Fakar i
t s r FEr ief s
. [C 3 rE.
F L~ EEL Ar. ra
. = 4= ewelalr ELt
+ F- FQE 8ap i
e -, L« FEFCIT "
- . f = OdrPEr. .
e - 4 Fre.rer ol
s e b Pl
. " L. Eer-ter
= e d
2 it L e
—r—m BT

oy

J.v.ﬁc.nW . E.-.Mﬂu_x_m:-r.:u

. wnaw

e
- e

-

. ey e S e S

T eojiduosy

Foace s

T odLa Ay
FrdIF 88

£ an e
t rreTe
I BTF &
£ vir T4
& 2i& oy
dEFP
Bere e
£-a5 o0
5 mergr
SR LE
LIl 3
4 rrole

£ rer g

Lar X NFig
x40 pIT

2.cr# rar
& Sfedir
.0 Lap e
£ otaizr
3 Jesrr
F Fi- L
o L de
F rigces
A FFE g
& Far rer
& Fioiir
£ feg iz -

Frate il |

& REX D
£+ A5F e
FoEFE KC

N
FLr FET

Sonbed

Txd

Tud

cha
PR S R SRS )

D pidEt by = e

pEiey







i

=







@ A

R "

s
i

L

Sl e il

T

T et

& Ir".
oy = b
T T

<=

03 G0N







6.

e
7.

. NA/DCS/COI/ZOZO/ (69) g
Tequested the Cabin t Secretgy Minj
T€port on the implemenf '

i Report of the Deparfmen
Petition reg

Infcmai'ion'

n €ant f,
Repor| of the Departy
Petition Tegarding Irregy]ay
Constituem:y

Partmentg] Coz

NMifttee op Land
OCcupation by KDF s

S on jifs Consideration of the
Of ancestypg] land F Schoo] of Arﬁﬂery (78

Commiﬁee on La

nds opn ifs
of land in Mweg

consider
Sefﬂemenf

ation of ¢he
Scheme to legitimate

Uatters s qq

Forest
Report of the CPartmenta] ds on jg Consideration of a
Petition on il"l"egular Tenewa] of Cases of lgpg by Dej Monte Kenya Limjteq
Report of tl j 4 Commyttes of lands ' consideratiop of the
Petition regardin and in Sappk ard, Magay;n;
Constfj tucncy

IIPage.



g. Report of the Departmental Committee on Lands on its consideration of the
petition regarding delayed compensation of land owners for the expansion of
Sigalagala-Musoli-Bukura- Butere Road D260

10.  Report of the Departmental Committee on Lands regarding land issues in Taita

Taveta County.

Honorable Chair, we wish to submit as follows-

1. Report of the Departmnental Commitiee on Lands on ifs consideraHon o_f the
petition on unlawful cccupation of ancesival land by XDF School of Artillery
(78 Tank Battalion)

1.1 Background

The Committee considered a petition by residents of Tigania East Constituency
regarding the alleged unlawful occupation of their ancestral land by XDF School of
Artillery (78 Tank Battalion). The Petitioners sought the intervention of Parliament to:

a) Inquire into the circumstances under which the Kenya Defence Forces annexed
an extra 20,000 acres of land belonging to the residents in excess of what was
allocated to it by the County Councils of Isiclo, Samburu and Turkana in 1977
and the issuance thereof of an allotment letter on June 12, 2018 in respect of the
20,000 acres.

b) Intervene through the Ministry of Lands and Physical Planning and other relevant
government agencies to cause survey of the land so as to clearly demarcate the
portion of land that rightfully belongs to residents and that which was allocated to
the Kenya Defence Forces by the County Councils of Isiolo, Samburu and Turkana.

¢) Make any other recommendation(s) deemed fit in the circumstances.

The Committee in considering the petition observed that the 78 Tank Battalion land
was declared an adjudication section on March 11, 2016 and thereafter an
amendment on the sectional boundaries was done on June 29, 2018. An allotment
letter was subsequently issued on July 12, 2018 to the Kenya Defence Forces (KDF),
two (2) years after the adjudication. '

The Committee noted that the Ministry of Lands and Physical Planning erred in the
demarcation of boundaries for the adjudication of Ngare Mara Adjudication Section
and inadvertently adjudicated into the KDF land. The Committee further noted that
the failure by the Kenya Defence Forces to secure and demarcate their land had
confributed to the residents settling on the land. -



" It was also observed that although tNETE Was 4 \FHLCIS INUHLY sxwe sarss = = -

inviting persons who had claim on the land allocated to the KDF to make application
: for compensation, the members of the public may not have had access to the Gazetie
Notice. There was also no evidence presented to the Committee indicating whether
- any person ever lodged a claim on the land in question.

The Committee thus recoramended-

i) The National Land Commission does determine the persons who had claim on
the 78 Tank Battalion land as of the date of issuance of the Gazette Notice
Number 3210 of 1977 and compensate the affected persons for loss of property
within three months of tabling of this report.

ii) The Ministry of Defence does secure all 1and allocated to the military to prevent
encroachment and ownership disputes.

iii) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does survey the 78 Tank Battalion Land to clearly demarcate the land
pelong-to the Kenya Defence Forces and the residents.

1.2 Implementation Status

Honorable Chair, the Ministry of Lands and Physical Planning in conjunction with the
Ministry of Defence is currently undertaking a Military Titling Prograrmme. Amongst
the parcels targeted by the programme is the Isiolo Barracks (78 Tank Battalion Land

is part of Isiolo Barracks).

The Ministry has surveyed the original land allocated to Isiolo Barracks issued L.R. No.
27098 measuring approximately 8323 Hectares and a Certificate of Title IR 213242

registered (Aunexurs 1).

The Ministry has also surveyed the land occupied by the 78 Tank Battalion issued L.R.
No. 32634. A Deed Plan is being processed to facilitate preparation of a title in favour

of Kenya Defence Forces.

2. Report of the Departmental Commmitice on Lands on its consideration of the petition
on unlawful displacement of residents, Joss of property and closure of scheols in
Nioroni Sub-~location in Tharaka Consiituency

A | Backgrotmd

The petitioners were displaced from their horues due to politically instigated communal
clashes that took place between 1995 and 1997. They lost their property in addition
nine (9) schools were razed down. The Government set up a taskforce led by Mr.
Zachary Ogongo to look into the issue and report on the same. ‘The report of the
taskforce was published in 2007 with the following recommendations:



['S/No. Recommendaton Actor ]

k. Government should give priority to peace and Ministry of Interior &,
security in the area and the protection of | Coordination of National
beacons and control points from vandalism Government '

2. Enforcement of the rule of law and provision of | Judiciary, All Ministries
Impartial services to wananchi

3. Government to expedite land adjudication in Ministry  of Lands &
Meru region through crash programmes Physical Planning

4, Promotion of peace and reconciliation | All Ministries, Multi -
accorpanied by increased socio-economic | Sectoral
investment to improve local infrastructure and
standards of living

3. Government to urgently address the plight of | Ministry of Inferior &
Squatters Coordination of National

: Government & Ministry of
Lands & Physical Planning

6. Affirmative action in appointiments  and | Multi-Sectoral
placements in training institutions and respect- :
for ethnic minority rights '

Z: Re-training of Chiefs and their assistants to| Ministry of Interior &
make them true grassroots  government | Coordination of National
representatives Government

8. a) The former Northern Grazing Area (NGA) | Ministry of Interiop &

land should be managed in a transparent | Coordination of National
manrer so that it does not become an area of Government
L conflict

Our report to the Committee dated July 12, 2019 outlined the steps taken to implement
the recommendations directed at the Ministry: :

i)
ii)
iii)

iv)

Held consultative meetings with leaders of Meru and Tharaka Nithi Counties to
enhance a participatory approach in land adjudication.

Re-established the boundary between Isiolo and Meru Counties in liason with the
Ministry of Interior and Coordination of National Government.

Regularized the informal settlements of Majengo and Mjini villages in Meru
town. Ninety-Six (96) titles had been prepared. Forty -six (46) had been issued.
Fast tracked land adjudication in Lower East Magutuni, Ruiri/ Rwarera, Turima,

Mukothima, Karocho, Mbwaa I, Mbwaa II, New Kiare, Amung’enti B, C, D & E

4[Pagé



and Kirindine B. The undeclared sections of Thiifl, INTOTOIL, INLAKUIULLL ciret
Kathura were to be administered under the Community Land Act, 2016. '

The commiftee in considering the pefition also received submissions from the
- petitioners, Ministry of Interior and Coordination of National Government and Ministry
of Education. In the end, the Committee in a report dated December 2019
recommended:

i)

i)

The Ministry of Lands & Physical Planning and the Ministry of Interior and
Coordination of National Government do fully implement the Zachary Ogongo

task force recommendations within 90 days of tabling of the report. -

The Ministry of Lands and Physical Planning does operationalize the lands office
in Tharaka Sub-County by deploying officers to serve in the station to ensure that
the residents of Tharaka Constituency access land related services within 90 days

of tabling of the report.

2.2 Implementation Status

Honorable Chair, further to our report of July 12, 2019, we wish fo report as follows-

S/No. | Adjudication Section Status :
1. | Lower East Magutuni Adjudication has been finalized
Kirindine B Annexure 2 a-c are copies of the
Ruiri Rwarera certificates of finality.

Number of titles prepared- 4, 445

Data capture for 4,967 land parcels is
in progress at the National Titling
Centre and will be finalized by June
2021.

Total expected titles — 9,412

New Kiare Adjudication Register was published
complete on 313 August 2020.
Number of expected titles-12,610

Amungenti B, C and E Hearing and  defermination  of
objections to the Adjudication Register
is ongoing.

Number of pending objections-677
Number of expected titles- 7,430

Mbwaa II Under demarcation and Survey.
Number of expected titles -4,873

Mbwaa I Adjudication halted by Environment
and Land Court case No.16 of 2016 at
Meru High Court.

Amungenti D Adjudication halted by Constitutional
Petition No. 4 of 2017 at Meru High
Court. '

Kiamuri B Adjudjcation is still on hold due to the |

5|Page



Igarie boundary dispute between Meru and

Thangatha/Nzongoaka Tharaka Nithi counties.

Karocho Several meetings have been held
Turima between the Ministry of Lands and
Mukothima ' Physical Planning, Ministry of Interior

Karie/Kamonka/Kathanje/ Kathingithu | and ~ coordination  of National
government to resolve the Matter., A
joint team toured the area between
16" and 20% of June 2020 on a fact-
finding mission. S
A budget for the adjudication process
has been prepared and the exercise is
programmed to be undertaken in the
current financial year.

The wundeclared areas namely Thiiti, Ntoroni, Makururuni and Kathura are
administered under the Community Land Act, 2016. The Act requires the Ministry in
consultation with county governments, National Land Commission and other
stakeholders to create awareness on the Act. Public education and awareness has been
undertaken in 24 counties with community land. Sensitizaiion programme for the
communities in Meru County was carried out hetween December 16~20,2020.
Honoreble Chair, under the Act, County Govermmienis (in consuliation with the
Communities) are required to prepare an inventory of all unregistered land in their
jurisdiction to be submitted to the Ministry. This will pave way for the publication of an
adjudication programme that would lead to registration of the community land. The
Ministry will embark on the adjudication process once the inventory of the
unregistered land is received.

The informal settlements of Majengo and Mjini Villages in Meru Town have been
regularized and titles issued. The Ministry has opened a land registry in Marimanti in
Tharaka Nithi County, which is now fully operational.

3. The report of the Departmental Commites on Lands on its consideration of g
petition on delay in allocation of land in Mwea Settlement Scheme to legitimate
beneficiaries, '

3.1 Background

Honorable Chair, Mr. Stephen N gari Njuki petitioned Parliament regarding delay in the
allocation of land in Mwea Settlement Scheme located in Emby County. The Scheme
was established on LR No. 26461 (FR No. 317/30) and measures approximately 17,
830.6 Hectares. There have been conflicts regarding administration of the scheme
dating back to the 1970s which relevant agencies including the courts have been trying
to resolve.

6|Page



* Efforts to resolve the disputes through aliernarive QSPULE IESULLLLIVLL thiiiaiiions s =y
" the National Land Commission, the County Government of FEmbu and the local
. leadership reached a consensus on sharing of the scheme to the disputing communities
(Mbeere 40%, Embu 20%, Mwea (Kamba) 30% and Kirinyaga (Kikuyu 10%).

The scheme was surveyed and allocated by the County Government in 2014. The
process was however challenged in court and an order issued by the High Court on
August 26, 2016 to restrain the Ministry of Lands & Physical Planning from issuing title
deeds. The court order was vacated on December 6, 2016 paving way for the issuance
of title deeds. ' ‘

The resettlement exercise resumed and 6,292 fitle deeds were issued. Disputes arose

during the showing of plots in 2018, which posed security concerns and led to
suspension of the exercise. By this time, 3,841 beneficiaries had been shown their plots.

The National Assembly Departmental Committee on Lands considered the petition and,
in its report, dated December 4, 2019 recommended that a multi-agency committee led
by the Ministry of Interior and Coordination of National Government, County
Government of Embu and the Ministry of Lands & Physical Planning do ensure that the
beneficiaries of the scheme access the land within ninety (90) days.

5.2 Implementation Status

Honorable Chair, the Ministry nominated officers io the proposed multi-agency
Committee to address the pending issues. The exercise has however been hampered by
the Covid-19 pandemic and the Ministry of Health guidelines on management of the
disease. We shall resure the process once the Ministry of health eases the guidelines

issued.

4, Report on ingquiry inic @ complaint by Kamiti Anmer Forest Squatters
Association regarding aflocation of land L. R No. 8390 in Kamiti Anmer Forest

4.1 Background

The Committee considered a petition by members of Kamifi Anmer Forest Squatters
Association claiming ownership of L. R No. 8390 Kamiti/Anmer Forest measuring
approximately 419.5 acres (169.8 Ha). The forest was gazetted vide proclamation No.
14 of 1933 and subsequently declared a central forest vide Legal Notice No. 174 of

May 20, 1964.

Following the 1992 post-election violence, FH. F. Retired President Daniel T. Arap Moi
made a public presidential pronouncement directing the excision of part of the forest
for resettlement of internally displaced persons from then Rift Valley Province. By a
Jetter Ref. D74/1/173 the then Provincial Commissioner, Central Province, Mr. Victor
Musoga conveyed the pronouncement to the defunct Kiambu County Council and
allowed the County Council fo resettle the squatiers on 300 acres of the forest land.

7|Page



The land was settled on and is now fully developed. 149 titles have been issued fo
members of Kamiti Anrmer Development Association despite the degazettement process
not having been undertaken under the repealed Forest Act (Cap. 385), the Forest Act,
2005 or the Forest Conservation and Management Act, 20186. '

Three other groups residing on the land namely Kamiti Forest Squatters Association,
Muungano Kamiti Group and Kamiti Anmer Development Group also claim
ownership of the land and have disputed the titles issued to Kamiti Anmer
Development Association.

In the report dated June 13, 2019 the Committee found that security concerns due fo
disputes between the groups concerning ownership of the land required urgent
settlement through regularization of the degazettement process and subsequent
allocation to members of the four groups. '

The Committee thus recommended as follows-

1) Pursuant to Section 34 of the Forest Conservation and Management Act, 2018,
L.R No. 8390 Kamiti/ Anmer Forest be de- gazetted and excised from the Kamiti
Forest for purposes of settlement of members of Kamiti Foprest Sauatters
Association, Kamiti Anmer Development Association, Mu ungano Kamiti Group
and Kamiti Anmer Development Welfare Group

i)  The Cabinet Secretarv, Ministry of Lands and Physical Planning in consuliation
with the Cabinet Secretaries, Ministry of Interior and Coordination of National
Government, Ministry of Environment and Foresiry and the National Land
Commission do ensure through alternative dispute resolution mechanisms that
the allocation of LR No. 8390 Kamiti/ Anmer is regularized taking into
consideration the membership of the four groups, physical developments
undertaken on the land and the public utilities existing on the land within sixty
days of adoption of this report by the House. -

4.2 Implementation Status

Honorable Chair, further to our submissions vide our report dated February 3, 2020,
we wish to report that we are in the process of preparing for tabling before cabinet, a
cabinet memorandum on degazettement of forestlands settled by squatters.
Kamiti/Anmer Forest is among the forestland identified to be included in the cabinet
memorandum. We shall update the Committee on the progress.
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5.. Reporton a petition on irregular renewal Of IEA5ES OF MHIL Dy L/CL IULIL Aty
Limited

5.1 Background
The Committee considered a petition presented by Mr. Philip Njuguna on behalf of
Randara Residents Association regarding irregular renewal of leases held by Del

Monte Kenya Limited.

The Petitioners claimed to be the original owners of land presently occupied by Del
Monte Kenya Limited but were illegally displaced and the land leased to the company.
“They were aggrieved that the County Government of Muranga had renewed the leases
for the company without first involving the public as required by Section 13 of the
Land Act, 2012, They also claimed that the county government disregarded the
determination of the National Land Commission rendered on February 7, 2019 in
their historical injustice claim filed with the Commission.

The Commission had directed that-

i) The land held by Del Monte Kenya Limited should be resurveyed to establish if
the company was in possession of land that it is not registered to hold

ii) The surplus land, if any, should be surrendered to Kandara Residents
Association and the county government for public purpose in the ratio of 70:30
respectively

iii) Where no surplus land is found, the county government of Muranga should
retain adequate land for the settlement of the claimanis and for public purpose
upon expiry of the leases :

iv) Del Monte Kenya Limited should surrender all public utilities within the land in

question to the relevani national and county government agencies whether the
ieases have expired or 1ot.
In considering the report, the observed that the submissions made by the
Ministry and Hon. Jude Njomo, Member of Parliament, Kiambu Constituency
regarding registration of the lease held by the company in Muranga County
registered as L. R No. 12158 (measuring approximately 2900 acres) differed.
While the Ministry submitted that the parcel of land arose out of the
amalgamation of land parcels L.R Nos. 10862, 10741, 11312, 2953, 4873 and
11146, the Hon. Member of Parliament informed the Committee that the said
parcels were surrendered to the Government by two companies namely, Sassa
Coffee and Rappit B Limited and were later irregularly acquired by Del Monte
Company Limited.

. In view of the above, the Committee recommended as follows-

i) The Director of Survey, Ministry of Lands and Physical Planning does resurvey
the land held by Del Monte Kenya Limited in Muranga and Kiambu counties
within 90 days of tabling of the report

ii)  The National Land Commission does investigate the circumstances under which
L.R Nos. 10862, 10741, 11312, 2953, 4373 and 11146 that were said to have
been surrendered to the government by two companies namely Sassa Coffee and
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Rappit B Limited were irregularly acquired by Del Monte Kenya Limited within
ninety days of tabling of the report

5.2 Implementation Status

Honorable Chair, further to our submission vide a report dated February 3, 2020 the
- Mlinistry has surveyed the following land currently owned by Del Monte Kenya Limited
both in Muranga and Kiambu counties ~

1) LR No.12157/1 (measuring 3860 Ha) in Muranga County (as per F/R 316/67)
- (Annexure 3) - : S B ' = ° ° '
i)  LRNo. 12157/3 (measuring 2.987 Ha) in Muranga County (as per F/R316/67)
i) LR No.12158 (measuring 2963.1 Hectares) traversing Muranga and Kiambu
Counties (as per F/R 127/3) (Annexure 4)
v)  L.R No.12203/1 (measuring 2072 Hectares) in Kiamby County (as per F/R
315/66) (Annexure 5)

The Survey was guided by subdivision scheme plans prepared by a registered physical

planner practicing as Real Plan Consultants Limited of P.Q. Box 1555 - 00 200, Nairobi.

The Subdivision Scheme Plans were referenced:

a)  RPC/1170(H)/2020/016 — Proposed subdivision of LR. No 12157/ 1 to excise all
eight (8) public use plots in Gatanga Sub-County, Muran 22 County (Annerpre §)

The parcels excised were:

1) A —8245.06 Acres to remain under Del Monte Kenya Ltd (Agricultural)

i)  B-5.02 Acres for Public purpose (Ngati Police Station and Chief’s camp)

i) C-5.16 Acres for Educationa] purpose (Del Monte Mixed Secondary School)
iv) D —2.62 Acres for Educational purpose (Kihunguru Primary School) '
V) E—4.62 Acres for Recreational purpose (Public Play Ground)

vi)  F—2.99 Acres for Public ufility purpose (Ithanga Water Supply Intake)

vii) G- 1187.17 Acres — Public Land

vii) H -~ 192.83 Acres — Public Land

ix) J—20.00 Acres— Public Land )

X)  66.08 Acres for road widening and access roads

b)  RPC/1170(c)/020/005 — Proposed Subdivision of LR No 12157/3 located in
Gatanga Sub-County, Muranga County in to two portions (Annexure 7)

1) A—1.88 Ha
ii) B—1.11 Ha

c) RPC/1169/020/017 - Proposed Subdivision of L.R No 12158 into three subplots

located in Gatanga Sub-~County, Muranga County in fo two portions (Annexure
8)
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. 1) A — 1936.58 Ha — Agricultural UUramgsa wousiy)
ii)  B-—1034.38 Ha — Agricultural (Kiambu County)
i) D - 1.54 Ha—Education (N ginyi Primary School)

d) RPC/1169/019/025 - Proposed Subdivision of L.R No 12158 into three subplots
and change of user of subplot C from Agricultural to Educational (Ndula Primary
and Secondary Schools) located in Kiambu County (Annexure 9)

1) A — 1938.12 Ha — Agricultural (Muranga County)
ii) B-1029.41 Ha- Agricultural (Kiambu County)
i) D - 4.97 Ha — Educational (Ndula Primary and Secondary Schools)

e) RPC/1169/019/026 — Proposed Subdivision of L.R No. 12203/1 in to five
“subplots in Kiambu County (Annexure 10) .

1) A — 1792.54Ha — Remains with Del Monte Kenya Ltd.

ii) B - 55.32Ha - Surrender to County Government of Kiambu
i) C-—67.30Ha - Surrender to County Government of Kiambu
iv) D—131.50Ha- Surrender to County Government of Kiambu
y)  E-—25.50Ha - Surrender to County Government of Kiambu

The survey of all these parcels is complete and awaifs approvals from both county
governments of Muranga and Kiambu.

6. Report om a petition by vesidents of Sabald Ward, Magarini Constituency
regarding dispossessicn of ancestral land :

6.1 Background

The Committee considered a petition presented by residents of Sabaki Ward, Magarini
Constituency in Malindi County regarding dispossession of their ancestral land
(known as ADC Kiswani Home Farm) within land registration nos. 540, M53, M3B

and L.R 5061.

The residents were evicted by the colonial government from the land in 1927 to pave
way for establishment of Kisima Farm owned by a foreign national. They did not
receive compensation. The Government purchased the land after independence
through Lands Limited and allocated it to Agricultural Development Corporation
(ADC). The management of ADC subdivided. the land and allocated it to individuals
and companies in the 1990s without the approval of the ADC board or Lands Limited

Board.

The Ethics and Anti-Corruption Commission commenced investigations into the
irregular subdivisions and allocations in 2010. The matter has been pending before
the Commission since then. The case was also referred to the National Land
Commuission in 2014 by the residents. In 2015, the Comimission directed that the
transactions be stopped. By this fime, approximately 66% of the titles had been issued.
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The Commission had nof concluded the case at expiry of the prescribed period for

review grants and dispositions under Section 14 of the National Land Commission Act,
2012.

In its report dated July 2019, the Committee noted with concern the inordinate delay
by the Ethics and Anti-Corruption Commission and the National Land Commission to
investigate the allegations of irregular allocations despite having received the
complaints in 2010 and 2014 respectively. The committee was also concerned that
EACC has not placed caveats to restrict further sub-divisions of the land.

It therefore made the following recommendations-

Petitioners and where it establishes valid claims of historical land injustice
consider ordering the revocation of titles issued in respect of ADC Kiswani
Home Farm, comprising land registration numbers 540, M53, M3B and LR. No.
5061 in Malindi and reallocation of the land to the Petitioners

i) The Ethics and Anti-Corruption Commission should cxpedite and conclude
investigating all persons who may have been involved in illegally disposing of
the ADC Kiswani Home Farm, comprising land regislvation numbers 340, M33,
M3B and LR. No. 5061 in Malindi, including issuance of titles on public land
ancd recommend prosecution to the Director of Public Prosecutions il any verson

is found culpable within ninety days of tabling of this report

1ii) Pursuant to the procedure provided under section 76 of the Lands Registration
Act, 2012, the Registrar of Lands does immediately place restrictions on the
ADC Kiswani Home Farm, comprising land registration numbers 540, M53,
M3B and LR. No. 5061 in Malindi to guard against further illegal disposal of the
land upon tabling of this Report

6.2 Implementation Statys

Honorable Chair, further to our report of February 20, 2020, we confirm that
restrictions were placed on the said parcels Nos. 540, M53, M3B and LR. No 5061 to
prohibit further dealings on the land. Copies of the current official searches are
hereby attached marked Annexure 11,
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7. Report on a pelition by residents of Ikolomani Constituency regarding delayed
compensation of land owners for the expansion of Sigalagala—Musoli-Bukura
Buiere Road D269

7.1 Background

The Natonal Government through the Kenya Rural Roads Authority embarked on
upgrading of the approximately 35 Kilometres long Sigalagala-Musoli-Bukura Butere
Road in 2011. The construction encroached info private properties displacing many of
the residents residing along the road. '

At the start of the project, the Authority enfered into an agreement with the
landowners to allow it to enter into the affected land for the purpose of consfruction
of the road. The Authority jointly with the landowners and an agricultural officer
docurnented the developments for purposes of compensation. S

In 2012, the Authority submitted the request for compulsory land acquisition to the
then Commissioner of Lands. However, the enactment of the Land Act in 2012 shifted
the mandate of compulsory land acquisition to the National Land Commission. The
Commission was constituted in 2013 and it took over the matter and published the
intention to acquire the land vide gazette notice no. 6472 of July 7, 2017. The
Commission and KeRRA between March and May 2018 carried out inspections of the
properties affected by the project. After the inspections, the Cominission requested
KeRRA to revise the land acquisition maps to reflect the actual status on the ground.

Gazettement of inquiries into claims of compensation by those affected by the project
has been pending awaiting submission of the revised land acquisition maps and the
appointment of the new Cominissioners as it is only the Chairperson who can approve
and gazette the inquiries.

In the report, the Committee observed that the delay in compensating the affected
residents was inordinate, not justifiable and contravened the requirement for prompt
and just compensation as contained in Article 40 of the Constitution as read with the

Land Act, 2012.
The Committee thus recommended as follows-~

) Pursuant to the provisions of Article 40 of the Constitution and the Land Act,
2012, the Chairperson National Land Commission does gazette the inquiry
dates for the compulsory acquisition of land for the Sigalagala — Musoli —
Bukura Butere Road project within ninety days of the tabling of this report

i)  The National Land Commission does conduct the valuation of parcels of land,

crops and trees affected by the project within ninety days upon the gazettement
of the inquiry daies for the Sigalagala — Musoli — Bukura Butere Road
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iii)  Upon the conclusion of the inquiries and remittance of compensation funds
from Kenya Rural Road Authority (KeRRA), the Chairperson, National Land
commission does disburse the compensation funds to the respective project
affected persons within ninety days.

7.2 Implemeniation Status ' - 8

The mandate to compulsory acquire private land for government projects lics with the
National Land Commission. The recommendations for implementation as advised by
the Committee are to be actioned by the Commission and KeRRA.

8.0 Report of the Departmental Commitiee on Lands regarding land issues in Taita
Taveta County. '

Background

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertains the boundaries. A boundary confirmation
SULvey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to

i " s 1 +1A ; Aty e b
surrender the portion of land cccupied by the community.

The Corumittee on its consideration of the matter therefore recommended the excision
of 250 acres of land from Teita Sisal Estate for formalization of settlement of residents
of Singila Majengo village in addition to the public utilities within the estate as agreed
by the Management of Teita Sisal Estate.

This Committee invited the Cabinet Secrefary to a meeting on June 17, 2020 vide a
letter Ref. NA/DCS/CO1/2020/ (12) dated May 27, 2020 to provide a status report of
the excision of the 250 acres from Teita Sisal Estate. A report dated June 16, 2020 was
submitted to the Committee (Annexure 1).

The Ministry reported that the excision of Singila Majengo Village, Mwandisha Primary
School and the public utilities incuding the roads and the railway reserves was
undertaken vide Survey Plan No. F/R 467/87. This was to be followed by an approval
of the subdivision scheme plan by the County Government of Taita Taveta which had
not been obtained. The Ministry requested for time to conclude the excision process and
settle the genuine squatters.

1.2 Implementation Status

Honourable Chair, further to our report of June 15, 2020, a meeting between the
County Government of Taita Taveta and the Ministry of Lands & Physical Planning was
held on July 19, 2019.
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It: was agreed that the County Government WOUIU 1atiiiats miw pasp ==
approval of the subdivision scheme plan based on the survey data collected by the

_ survey team. The County Government 18 yet to approve the same.

* A total of 1368 out of the 1500 parcels have been demarcated and the ground
occupants verified. 45 ownership disputes have been resolved. |

Teita Sisal Estate has committed o surrender the original title so that the excision

process can be finalized.

Honourable Chair, the Minisfry is engaging the county government with a view to
finalize the process as soon as possible. -

Honoraple Chair, I submit.

;1/\)\.4\)03{){ )
Dr. Nicholas Muraguri
Principal Secrefary

October 27, 2020
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MINISTRY OF LANDS AND PHYSICAL PLANNING

SUBMISSIONS TO THE NATIONAL ASSEMBLY SELECT COMMIITIEE ON
IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/COI/2021/ (084) dated June 10, 2021, the
Committee requested the Cabinet Secretary, Ministry of Lands and Physical Planning to
report on the implementaiion status of the following reports:

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Butere Road D260 _

2. Report of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constifuency by the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its consideration of the petifion
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of Konza-Katumani Road

qﬁ*’/chort of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited:

5. Report on the Petition regarding land issues in Taita Taveta County

Homnourable Chair, I wish to respond as follows:

1. Report of the Deparimental Committee on ifs consideration of the petifion regarding
" delayed compensation of land owmers for the expansion of Sigalagala-Musoli-
Bukura-~ Bufere Road D260

Honm.zmble Chair,

The Departmental Committee on Lands considered a pefifion regarding delayed
compensation for private land compulsorily acquired by Kenya Rural Road Authority
(KeRRA) in 2011 for construction of the Sigalagala-Musoli-Bukura Butere Road. The
Committee in its report dated November 19, 2019 recommended as follows:

10of 10



) Pursuant to the provisions of Article 40 of the Constitution and the Land Act, 2012,
the Chairperson, National Land Conunission does gazette the inquiry dates for the
compulsory acquisition of land for the Sigalagala — Musoli — Bulaura Butere Road
project within ninety days of the tabling of this report :

i)  The National Land Commission does conduct the valuation of parcels of land, crops

- and trees affected by the project within ninety days upon the gazettement of the
inquiry dates for the Sigalagala — Musoli — Bukura Butere Road

i1i)  Upon the conclusion of the inquiries and remittance of corupensation funds from
Kenya Rural Road Authority (KeRRA), the Chairperson, National Land commission
does disburse the compensation funds to the respective project affected persons
within ninety days.

Implementation Status
Honourable Chair,

Recommendations (i) (ii) and (iii) are to be actioned by the National Land Commission
and Kenya Rural Road Authority KeRRA.

Z. Report of the Deparimental Coramittee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion aad eviction of the
workers from their land in Roysambu Constituency by the Kenya Defence Forces

Honourable Chair,

The petition concerned land LR No. 5875/2 claimed by the petifioners (Roysa
Community Development Society, the Kenya Defence Forces (KDF) and Kasarani Mall
Limited (a subsidiary of Uchumi Supermarket PLC). -

The land was registered in the name of Mayer Jacob Samuels (who died in 1974). The
Government published a notice of intention to acquire the parcel for the Kenya Defence
Forces Vide Kenya Gazette Notice No. 5151 and 5152 of November 22, 1985. On August
8, 1995 an award for Kshs. 4,140,000/~ was issued by the Commissioner of Lands. A
‘Notice of Taking Possession’ by the Government was lodged and registered in volume N.
10, Folio 494/30 File 6943 on June 25, 1986. The notice required the owner to deliver
the title document to the Registrar of Titles for cancellation

The award was however challenged in the High Court under land Acquisition Appeal
No. Z of 1986. In accordance with Section 13(2) of the Land Acquisition Act, the
compensation nmoney was deposited in the High Court and a deposit receipt issued by the
Registrar. The money was subsequently deposited to Middle East Bank and released to the
owner of the land on October 3, 1987. The High Court enhanced the award to Kshs.
23,000,000 and the same was subsequently appealed by the Hon. Attorney General vide
Civil Appeal No. 109 of 1987. '
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The appeal was stood over generally to pave way for an out of court setilement. The out
of court setflement was not finalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the -land “was allocated to Solio Consfruction
Company Limited as a fresh allocation in 2001 and was later transferred to Kasarani Mall
Limited on March 20, 2001. In 2019, the County Government of Nairobi and the
National Land Cormission also allocated the land to the pefitioners who claimed 1o be
occupying the samé. Subsequenily, the Ministry of Lands and Physical Planning issued
‘the subdivision scheme approval letters. ¥ =3 I

In considering the petition, the Committee noted in its report dated December 2019 that:

) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded

i)  That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry fo the Commissioner of
Lands, the Committee noted that the High Court under the Land Acquisition Appeal
No. 2 of 1986 had enhanced the award to Kshs. 23,000,000 and the same has not
been paid to date. It had not also been demonstrated that the Kshs. 3,530, 500
allegedly paid to the Commissioner of Lands was released fo Mr. Jacobs '

iii) The Committee noted with concern that the KDF only occupied the land thirty-
three years later and the land remains undeveloped to date.

It thus recommended that:

i) The Minisiry of Lands and Physical planning in consultation with the National
Land Commission and the Nairobi County government does complete the titling
precess for LR No. 5875/2 within 130 days of tabling this report

ii)  The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tapling this report

ifi) The Ministry of Lands and Physical Planning does secure the title relating to LR
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent fransactions as evidenced by the attempt fo amalgamate it with L.R No.

5875/ 2.
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Implementation status
Honouraple Chair, in response to recommendation (@, I wish to state as follows:

The Honourable Attorney General as the Principal Legal Advisor to the Government gave
an advisory to the National Assembly vide a letter Ref. AG/CIV/ 47/20 dated August 11,
2020 regarding implementation of the report of the Departmental Committee on Lands
in this matter (Annexure 1a). In view of this advisory, the Ministry has not been able to
implement the recommendation. We have written 1o the Hon. Attorney General to seek
guidance on the way forward and shall report to the Comumittee as soon as we are guided.

Further, the Environment and Land Court in Nairobi issued 4 judgement in ELC Case No.
153 of 2017 (formerly 495/2011) concerning the subject parcel of land L.R 5875/2.
The said judgment upheld the title held by Kasarani Mall Limited and issized a permanent
injunction restraining the pefitioners from trespassing on the land. A copy of the
judgment is marked (Annexure 1b).

The Petitioners also have a subsisting court case over the subject land at the Environment
and Land Court in Nairobi, Judicial Review Application No. E008 OF 2020 (Republic-
versus-Director Land Administration, Ministry of Lands & Physical Planning, Chief Land
Registrar and the Attorney General) :

Honourable Chair, in response to recommendation (ii), I wish to state as follows:

The recommendation of the Committee is to be actioned by the Director of Criminal
Investigations.

Honourable Chair, in response fo recommendation (i), I wish to state as follows:

L. R No. 23893 is registered in favour of Kasarani Mall Limited. The parcel is adjacent to
L. R 5875/2 and is not in contention given that the application by Kasarani Mall Limited
for amalgamation of the two properties was never finalised.

8. Report of the Departmental Commitiec on Lands on iis consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of public road (Konza-Katuani Road)

Honourable Chair,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction
of the tarmacking of the Konza-Katumani road over a contested 400 Meters portion of
the road fraversing on private land L.R No. 355/2.

In its report dated October, 2020 the Cornmittee noted that although the 400 meters road
passing through LR No. 7374 is not a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road is the shortest and most convenient
route joining the Mombasa Road for use by the residents of Vota and other members of

the public. It thus recommended:

) That the National Land Commission does consider facilitating the creation of a
public right of way pursuant to Section 143 of the Land Act, 2012 to ensure the
convenient passage of the residents of Vota through the 400 meters road which
they have been using for over fiffy years within six months of the tabling of this
report . . - _ ‘

ii)  The Cabinet Secretary Ministry of Lands and Physical Planning does fast track the
development of the land value index as contained in the land Value (Amendment)
Act 2019 to address the challenge of over-valuation of land identified for the
development of public projects within three months of the tabling of this report.

L]

Implemeritation Status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

The process for the creation of a public right of way is prescribed under Sections 143-
148 of the Land Act, 2012 read together with Part VII of the Land Regulations, 2017.

The National Land Commission is empowered under Sections 143 fo 148 of the Land Act,
2012 to create a public right of way. A public right of way created for the benefit of the
National Governiment or County Government, a Local Authority or any corporate body
to facilitate the functions of such bodies is referred to as a wayleave. Where a public right
of way is created for the benefit of the public as is the case herein it is referred to as a
communal right of way.

Under Section 145 of the Act and Regulation 51 (2) of the Land Regulations, 2017, a
county government, an association or any group of persons may make the application to
the Commission for creation of a communal right of way. The Commission may also make
the application on its own motion pursuant to Section 146 of the Act. The applicant is
required fo optain a survey map from the authority responsible for survey and mark the
proposed position of the public (communal) right of way.

Regulation 52 (1) requires the Commission to serve a notice of the application tfo all
persons occupying the land over which the communal right of way is sought and make
an announcement of the nofice in a radio station with nationwide coverage. The
Commission is also supposed to publish the notice along the route of the proposed right

of way.

Upon receipt of all information and where there are no objections after expiry of the
period specified in the notice (90 days) the Commission shall recommend to the Cabinet
Secretary to create the communal right of way (Regulation 53).
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Where there are objections/representations to the application, Section 146 of the Land
Act requires the Commission to consider representations and objections received
pursuant to the said notices and recommend to the Cabinet Secretary whether to carry
out a public inquiry into the representations/objections or refer the application for
creation of a communal right of way to the county government for its opinion or to
initiate  and  facilitate = negotiations with  persons who have made
representations/objections on the application with a view of reaching a consensus on
that application.

Honourable Chair,

Where the recommendation is for a public inquiry, the Cabinet Secretary will constitute
a public inquiry panel constituting a representative of the nstitution of Surveyors of
Kenya, Ministry of Lands and Physical Planning, Law Society of Kenya, National Land
Cormission, the respective county government and Kenya Institute of Planners. The
inquiry panel will then place a two weeks’ notice specifying the date, time and place of
inquiry fo all parties to malke submissions on the application for the communal right of
way. At the expiry of two weeks from the date of hearing, a report of the inquiry shall be
submitted to the Cabinet Secretary (Regulations 55 & 56 of the Land Regulations, 2017).

Where the Cormission recommends that the matter be referved to the respective county
government, the Cabinet Secretary shall within two weeks refer the matter to the county
government to give their opinion. The county government shall within two weeks
forward its opinion to the Cabinet Secretary in writing (Regulation 57 of the Land
Regulations, 2017).

Where the Commission recommends negotiations, the Cabinet Secretary shall within two
weeks initiate negotiations between the persons who made objections/ representations
and the applicant. '

The Cabinet Secretary will determine whether or not to create the communal right of
way after considering as the case be the recornmendation of the Commission, or the
advice of the county government or the outcome of any negotiations that may have been
reached between the applicant for the right of way and those who made representations
or objections.

If the Cabinet Secretary decides to create a right of way, an Order to that effect which
shall be published in the Kenya Gazette. Once the order is made, any person who had
macde representation or objection to the application to the creation of the right of way
may appeal against the decision of the Cabinet Secretary to the Court only on a point of
law.
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Honourable Chair,

Section 148 (1) of the Act provides that compensation shall be payable to any person for
the use of land which the person is in-lawful or actual occupation with respect to the
.communal right of way which compensation shall be based on the value of the land as
determined by a qualified valuer. Section 148 (4) of the Act places the dufy to pay
compensation upon the state department, public authority or corporate authority that
has applied for the communal right of way.

Under Regulation 60 (1) of the Land Regulations, 2017 the Cabinet Secretary may create
the public right of way upon completion of the processes outlined above.

Hounourable Chair,

The Land Act, 2012 and the Land Regulations, 2017 have an elaborate procedure to be
followed when one wants to create a communal right of way over private land. The
Commission through a letter Ref. NLC/1/26/1 dated April 13, 2021 recommended the
creation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Departmental Committee on Lands (Annexure 2). However, the
recommendations of the Committee are subject to the process prescribed in law. We have
engaged the Commission to take the necessary steps provided in law vide our letter Ref.
MOLPP/ADM/CSO/1/760 dated April 29, 2021 (Anmnexure 8). Once this is done, we
shall action accordingly.

Honourable Chair, in response fo recommendation (if), I wish to state as follows:

Further to our report dated March 3, 2021 contained in Annexure 4 (Pgs. 11-14),
wish to report that we have since prepared and undertaken stakeholder validation of
Land Value Index Maps for Kakamega, Busia, Bungoma, Vihiga and Siaya counties. The
main challenge remains shortage of funds fo fast track the process.

The Land Value Index Maps shall be submitted by end of August, 2021 for approval by
the National Assembly and the Senate in accordarce with Section 107A of the Land Act,

2012, .
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N8 Report of the Departmental Commiittee on Lands on its consideration of the petition
on irregular renewal of leasss of land by Del Monte Kenya Limited.

Honourable Chair,

The Committee considered a pefition presented by Mr. Philip Njuguna on behalf of
Kandara Residents Association regarding irregular renewal of leases held by Del Monte
Kenya Limited. The petitioners claimed that the County .Government of Muranga
renewed the leases to Del Monte contrary to Section 13 of the Land Act requiring public
participation to determine whether the public had an interest in the land., '

The Committee in considering the petition noted that the National Land Commission dealt
with the matter as a historical land injustice claim and recommended, among other
things, that the land held by Del Monte Kenya Limited be resurveyed fo establish if the
company was in possession of land that it is not registered to hold. The Committee also
observed that despite there being several court cases regarding renewal of leases and
implementation of the recommendations of the Conumission, Del Monte Kenya Limited
was not opposed the resurvey of the land in question.

It therefore made the following recommendations in its report dated November 2019:

The Director of Surveys, Ministry of Lands and Physical Planning does resurvey the
land held by Del Monte Kenya Limited in Murang’a and Kiambu Counties within
firiety days of tapling of this report.

i) The National Land Commission does investigate the circumstances under which L.R.
Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been
surrendered to the Government by two companies namely Sassa Coffee and Rappit B.
Limited were later irregularly acquired by Del Monte Kenya Limited within ninety

days of tabling this report.

N
17

Implementation status
Honourable Chair, in response o recommendation (i), I wish to state as follows:

In our report dated October 27, 2020 (Annexure 5) (Pgs. 9-11), the Ministry reported
that the resurvey of the land held by Del Monte Kenya Limited in Muranga and Kiambu
counties was undertaken as directed.

The County Governments of Muranga and Kiambu have not yet given their approvals to
the subdivisions and the extension/renewal of the leases (Form PPA 2) to facilitate
registration. '
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Honourable Chair, in response to recommendation (ii), I wish to state as follows:

The recommendation is directed at the National Land Comnission.

5. Report on the Petition regarding land issues in Taifa Taveta County
Honouraple Chair, ' .
The petition emanated from allegations that Teita Sisal Estate had encroached into a

contiguous community land. The National Assembly Departmental Committee on Lands

recommended that the Ministry ascertain the boundaries. A boundary confirmation
survey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended in its report
dated June, 2015 the excision of 250 acres of land from Teita Sisal Estate for
formalization of settlement of residents of Singila Majengo village in addition to the
public utilities within the estate as agreed by the management of Teita Sisal Estate.

Implementation status

Honourable Chair,

In our report dated March 3, 2021 (Annexure 4) (Pgs. 16-17), the Ministry reported
that the excision of Singila Majengo Village, Mwandisha Primary School and the public
utilities including the roads and the railway reserves was undertaken vide Survey Plan
No. F/R 467/87. The County Government of Taita Taveta approved the application for
subdivision and change of user vide a PPA 2 form dated November 14, 2019.

This resulted in creation of Mwatate/ Mwatate Block 1/ (11-13). Parcels 11 and 12 are
to be surrendered to the National Government while parcel 13 is to be registered in the
original owner’s name. The owner proposed fo further subdivide parcel 13.

The Director Land Administration issued subdivision scheme approval letters on January
4, 2021 as follows;

|Block  1/11(Shingjla

Parcel No. Size (Ha.) Beneficiary _
Mwatate/Mwatate Land Settlement Fund Board of Trustees

Majengo) 85.81
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Mwatate/Mwatate | Cabinet Secretary to the National Treasury
Block 1/12 (Mwandishi | 6.34

Primary School)

Mwatate/ Mwatate 1191.19 Teita Estates Limited

Block 1/14

‘Mwatate/ Mwatate -14836.57 - Teita Estates Limited

Block 1/15

Mwatate/ Mwatate 406.26 Teita Estates Limited

Block 1/16

Mwatate/ Mwatate 152.54 Land Settlement Fund Board of Trustees
Block 1/17 (Langateni)

In our last report dated March 3, 2021, the we reported that we were waiting for
surrender of the mother fitle io facilitate regisiration of the scheme and issuance of titles.
Honourable Chair T wish to report that the title has since been surrendered. There were
Charges registered against the title in favour of Standard Chartered Bank Limited which
were discharged on May 5, 2021 fo facilitate registration of the subdivisions. Annexure
6 is a copy of the title.

The Ministry shall process the titles in two weeks time.
able-Ghair, I submit.

Hono

joney, EGH
ECRETARY

July 29, 2021
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Appendix V

Sybmission by the Natioiial [and Commission
- regarding the implementation status of the Report of
the Departmental Committee on Lands regarding
irregular renewal of leases of Land by Del Monte

Kenya Limited
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Website: www.landcommission.go.ke P.0 BOX 44417-00100
When replying pleasa quote NAIROEI

OUR REF: NLC/1/7/13 19t July, 2021

Mr. Michael Sialai, EBS

Clerk of the National Assembly )
Clerk's Chambers -
Parliament Buildings [:;'y\)
P.O. Box 41842-00100
NAIROBI

Dear /Mﬁ;sz/f, f?z?/ﬁ&'

SUBMISSION OF RESPONSES TO VARIOUS PARLIAMENTARY MATTERS

Rererence is made to the following-under listed: rnatters that the National Land Commission
was invited by respective National Parliamentary Committees.

S/NO | Ref/Date Subject Matter Committee
1 NA/DAASC/COI/2021/(32) of | Various responses | Implementation
10% March 2021 to petitions Status on House
Resolutions
2 NA/DAASC/(WO21/(O?]) of | Various responses | Implementation
- | 10 June 2021 to petitions Status on House
Resolutions

The sessions were conducted virtually and respective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and cooperation.

p L
AT o g

Yours T Bk

L B

ﬁﬁ{w_@{/@"ﬁm«mﬁ;

Gershom Otachi Bw'Omanwa
CHAIRMAN
Encl







NATIONAL LAND CQMMISE‘S_ION
MPLEMENTATION STATUS OF HOUSE RESOLUTIONS

RESPONSE ON I

REPORT BY:

GERSHOM OFACHI BW OMANWA

CHAIRMAN

19t July, 2021



RESPONSE TO THE SELECT COMMITTTEE ON IMPLEMENTATION STATUS OF HOUSE
RESOLUTIONS :

Honourable Chair,

Pursuant to a letter Ref, NA/DAASC/C01/2021/ (071) dated 10t June, 2021, the
Committee requested the Ministry of Lands and Physical Planning (MoLPP) and the
National Land Commission (NLC) to apprise it on the implementation status of the
fotloveing reports- . R

L. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Butere Road D260, as communicated vide our letter Ref:
NA/DCS/CO0I1/2019/ (134) dated 17t December, 2019;

2. Report of the Departmental Committee on its consideration of the petition by
former worlkers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces as communicated vide our letter Ref: NA/DLP/TBO/RES.006/2020 dated
17 August, 2020; '

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vota, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of the Konza-Katumani Road, as communicated vide
our letter Ref: NA/DLP/TBO/RES.09/2020 (11) dated 18t September, 2020;

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee’s consideration and understanding
in rescheduling the meeting as requested vide our letter Ref. NLC/1/31 dated 25% June
2021 and your subsequent invitation as communicated vide your letter Ref
NA/DAASC/COI1/2021/ (082) dated 12t july, 2021 for a physical appearance.

Honourable Chair on the matters stated above NLC wishes to respond as follows-

1 Report on a petition by residents of Ikolomani Constituency regarding delayed
compensation of landowners for the expansion of Sigalagala-Musoli-Bukura
Butere Road D260 -

‘The NLC in its submission to this Committee on Wednesday 14t April 2021
responded as follows;



. T '
- f _.;_u-_-.-b'

.

2. Subdivisions: Some parcels had been subdivided and this would necessitate publication
of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels. '

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces

The NLC in its submission to this Committee on Wednesday 14t April 2021
responded as follows;

2.1Background and Context

Honourable Chair,

The Committee considered a petition by former worlkers of the late Mayer Jacob Sampugls
regarding invasion and eviction of the workers by the Kenya Defence Forces from L.R No.
5875 /2 located in Roysambu measuring 17.16 acres.

The petitioners claimed that they were former workers of the late Mayer Jacob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away in 1974. They claimed that the deceased’s family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from

the land in April 2019.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with effect from
November 1, 1904. The lease expired on November 1, 2003.

The Government published a notice of intention to acquire the land for the Kenya Defence

Forces and a ‘Notice of Taking Possession’ by the Government absolutely was lodged aiid’
registered in June 25, 1986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.
3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is

pending in the Court of Appeal.



An application for extension of the lease was made by the administrator of the estate of the
late Mr. Jacobs on November 4, 1985, This was however declined by the Commissioner of
Land since the process of compulsory acquisition was ongoing. According to the National
Land Commission and the Nairobi City County the land therefore reverted to the county
government upon expiry of the lease. This was the basis for the approval of the subdivision
and subsequent allocation to Roysa Community Development Society.

In 2001, the land was allocated to Selio Construction Company Limited through an
allotment letter as a fresh allocation and a title issued. The land was later transferred to
Kasarani Mall a subsidiary of Uchumi Supermarket PLC on March 20, 2001.

In considering the petition, the Committee noted in its report dated December 2019 that-

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded.

ii) That although the Ministry of Defence submitted that the Jand was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of
1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid
to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to
the Commissioner of Lands was released to Mr. Jacobs.

iii) The Committee noted with concern that the KDF only occupied the land thirty-three
years later and the land remains undeveloped to date

In the end, the Committee made the following findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya
Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

.+ 1) Based on the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the
last registered owner of L.R. No. 5875/2 was Mr. M.]. Samuels.

i) There was no surrender or cancellation of the original certificate of lease held iﬁy Mr.
Mayer Jacob Samuels on L.R No. 58752 '

iv) Inaccordance with the Property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. . Samuels
signifying that the records of the county still identify Mr. M. J. Samuels as the owner
of the land

" v) The National Land Commission confirmed that the lease for LR. No. 58752 expired
on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution
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vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual
ownership upon payment of Kshs. 69,500.00 of which some of the members.had -

P . -

already paid.

viii) There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent

transactions on L. R No. 5875/2 leading to loss of public funds.

ix) Although, the Ministry of Lands and Physical Planning submitted that it was aware
that the titles for L. R No. 5875/2 and LR 23393 had been presented to it for,
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development
Society for titling of L.R. 5875/2 to individual members. '

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents
submitted to the Committee indicate that the Ministry was involved in the sub-

division process U
i - -

xii)In response to the Petitioners' prayers and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County
Government does complete the titling process for L. R No. 5875/2 within 180 days

of tabling of this Report

xiii) The Committee also recommends that the Director for Criminal
[nvestigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No. 5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

xiv) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does secure the title relating to L.R 23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced
by the attempt to amalgamate it with L.R 5875/2



Honourable Chair,

In the report dated December 5, 2019, th’e‘D&par}mental Committee on Lands made the
following recommendations; ' . F

;| The Ministry of Lands and Physical planning in consultation with the National Land
Commission and the Nairobi County government does complete the titling process
for L.R No. 5875/2 within 180 days of tabling this report.

if) The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to LR No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of

* tabling this report.

iii) ~ The Ministry of Lands and Physical Planning does secure the title relating to LR
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.
5875/2

2.2 Implementation status
Honourable Chair, I wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the
repgrt by the Lands Committee and its final recommendations; That NLC is expected to

play a consultative role with regards to retémimeéndation number (i) as listed above. -

Notably, the NLC does not have a direct or primary role in the processes of registration,
cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme
Court in SC Advisory Opinion No. 2 of 2014 - In particular, in Paragraphs 289, 292, 203,
310 and 311 the Supreme Court addresses the issues of the role of National Government
and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the law and it’s mandate.

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

Eenourable Chair,

EEEEL iy, 30

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.



3.2.2 Statutory provisions
The land Act, 2012 section 143(1) provides that subject to and in accordance with this

section and section 146, the Commission may, create a right of way which shall be
known as public right of way. Further, section 145 states that a county government, an
association, or any group of persons may make an application to the Commission for a
communal right of way. Section 146 provides the determination of public right of way,
process and procedure the Commission shall use to create a pliblic right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands
who makes an order through a gazette notice upon recommendation by the

Commission.

~ Once the Cabinet Secretary has made an order to create a public right of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys
to be delivered to the Registrar to enabie the registrdr to exercise the powers under this

section.

Section 148 states that compensation is payable to any person for the use of land, of
which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once created shall vest in either National or County Government as the case may be.

The Land (General) Regulations provides the instruments required in creation of the
right of way (i.e. FORM LA.54 and FORM LA.55).

3.2.3 Recommendation to the Cabinet Secretary
The Commission recommend the creation of public right of way by the Cabinet

Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1) (b)
of the Land Act, 2012. A letter Ref. NLC/1/26/1 dated 13t April 2021 has been written
to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect

(Annex3).

3.4 Current Implementation Status
The national land Commission pursuant -to.tie recémmendations of the Committee

proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref.MOLPP/ADM/CS0/1/760 dated 29% April 2021. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)

In order to fast track the process and taking into consideration the contractor was on site,

the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated Z25% June

2021(Annex 5).
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-21
issued by the Government printer vide letter ref: NLC/VAL.1555/16 dated 22rd June
2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2 July 2021 (Annex
7), KURA responded and requested for termination of the process citing the fact that the
road had been re-aligned.

A subsequent letter Ref KURA/URPD/SUR/3 (31) dated 9t July 2021 quoting earlier
correspondence Ref KURA/URPD/SUR/5(2) dated 4t June 2021 from KURA affirmed its
inability to execute the matter as envisaged by the Lands Committee (Annex 8 &9).

The Commission is unable to progress this matter further without assurance of availability
of budgetary support to meet administrative costs as well as compensation (if any) for the
land affected. The Commission further needs guidance from the Committee on the overall
way forward as well clarity on Government Agency that is to be vested with the Public
Right of Way once created taking into consideration that the identified agency will be
responsible for the administrative costs as well as compensation (if any).

4. Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the precented
status of Del Monte landholding;
SN | Parcel No. | Use Size(Ha) Lease Period | Term | County
1 | 13289 Industrial 22.84Ha 1973 -2022 | 49 Muranga
2 |12157/2 Agricultural | 40.87Ha 1973 -2022 |49 Muranga
3 |12157/3 Agricultural | 2.987Ha 1973 - 2022 | 49 Muranga
4 | 12157/4 Agricultural | 2.311Ha 1973 - 2022 | 49 Muranga
5:¢]12157/5 | Agricultural | 5.677Ha 19 73 2022 |49 Muranga
12203/1 Agricultural 2101Ha‘- — 1970 2019 |49 Kiambu
7 |12203/2 Agricultural | 56.57Ha 1970- 2019 |49 Kiambu
8 |12158 | Agricultural | 2972.8Ha 197.3 -2022 |49 Muranga/Kiambu
9 [ 12157 Agricultural | 3938.4Ha 1973 - 2022 | 49 Muranga
| Total (Ha) 9,143.455Ha | Appx.22,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal

Honourable Chairman,

The NLC received applications for extension of leases for three (3) listed properties; LR
NOS. 12203/1, 12203/2 & 12158 located in Kiambu County and Seven (7) listed
properties; LR NOS. 12157/1, 12157/2, 12157/3, 12157 /4, 12157 /5, 12158 & 13289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (1) of the Land (Renewal and Extension of Leases) Rules, 2017 the
application letters were supported by the following documents:-

- Completed Form LA 2Z;
ii. Official Searches from Land Registry;
iii. Copy of titles for each property;
iv. Copies of Certificates of Incorporation;
V. Company Search (CR 12);
Vi. A resolution of the Del-Monte (K) Limited Board to apply for extension of
leases
vii. Kiambu/ Murang’a County Rates Clearance Certificate;
viil. Rent payment receipts;
ix. A Planning Report prepared by-their appointed Planners;
% Copy of the Physical Planner’s Practicing Certificate;
%L Copy of the written consent from Del-Monte Kenya Limited appointing
Plan Consultants Limited to act on their behalf; and
xil. Summary report on Del-Monte.

The National Land Commission vide letter NLC/8/1 dated 9th October 2020 forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
copied to respective County’s Executive Committee Member in charge of Lands as provided
for in rules 2 (2), 2 (3), 2 (4) and 2 (5) of the Land (Renewal and Extension of Leases)

Rules, 2017 (Annex 10).

Further NLC drew the attention of all parties vide letter Ref. NLC/8/1 dated 9t October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLI/004/2017 and Gazette Notice Number
1995 dated 1st March 2019 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11). '

Honourable Chair once the Commission receives a feedback on lease renewal request it
will proceed to process the request as pér the' ldN
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4.3 Response with respectto LR No 12 158

The National Assembly Committee on Implementations on its sitting on Wednesday 14t
April 2021discussed and tasked the National Lands Commission investigate claims that
parcels related to LR. No 12158  were surrendered to the government by two companies
namely Sassa Coffee and Rapids Limited before being acquired by Del Monte Kenya
Limited.

- Thhe Committee specifically on its consideraticn of a report from the Departmental
Committee on Lands, observed that the submissions made by the Ministry of Lands and
Physical Planning indicated that LR. No 12158 measuring 2900 acres in Muranga County
that is registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741, 11312 and 11146. '

Honourable Chair, we wish to submit as follows-
The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. 10862, 10741,11312 and 11146 (including LR. No. 2953 not
mentioned in this report) were owned by Chui Estates Limited upto around 1973 when
through a memorandum of registration of transfer of lands and at a consideration of
Ksh.2,000,000 they were transferred to the Government of the republic of Kenya. The
transfer was executed on 215 May 1973 (Annex 12 &13).

l"rnn!nmani-ui-isn Ctature
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The Commission has written to the Ministry of Lands as custodian of land registration and
survey records vide our letter NLC/8/1 dated 2214 April 2021 and is awaiting response.
(Annex 14) '

The Commission notes that the recommendations of the Committee on amalgamation and
subsequent ownership of the parcels of land in question by Del Monte is better actioned by
the MoLPP who are in a better position to conclusively respond to the amalgamation
question,

5. Report on the Petition regarding land issues in Taita Taveta County
Honourable Chair,
5.1 Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation survey
was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion
ofland occupied by the community.

14



The Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from Teita Sisal Estate for formalization of settlement of residents of
Singila Majengo village in addition to the public utilities within the estate as agreed by the

management of Teita Sisal Estate.

5.2 Implementation status

Honourable Chair,

The recommendations of the Committee are to be actioned by the Ministry of Lands and
Physical Planning.

Honourable Chair, I Submit
GERSHOM OTACHI BW'OMANWA

CHAIRMAN |

19th July, 2021
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In the Matter of the National Land Commission [2015] eKLR

[309] From the foregoing assessment, it is clear that the applicant’s specific request,
that this Court delineate the respective functions of the NLC and of the Ministry of Land,
is already answered with sufficient clarity: the allocation of discrete functions to the one
or the other is not possible, or indeed necessary, The essence of the Supreme Court’s
Advisory Opinion is that the vital subjéz‘fﬁusf f_and—assei" gh vernance runs in functional
chains, that incorporate different State agericies; and each of them is required to
work in co-operation with the others, within the framework of a scheme of checks-
and-balances—the ultimate goal being to deliver certain essentials to the people of

Kenya.

[31.0] Falling within that broad opinion are more limited sub-sets—an important one
being this: The NLC has a mandate in respect of various processes leading to the
registration of land, but neither the Constitution nor statute law confers upon it the
power to register titles in land. The task of registering land title Ifes with the
National Government, and the Ministry has the authority to issue land title on behalf

of the said Government.

[311] That the Ministry of Land is the special entity with authority to register and issue

land title, in this Court’s opinion, bears restating. Land title, by its singularity as the
mark of entitlement to landed property, is the ultimate expression of a vital property
right, quite apart from being the very reference-point in numerous financial -and
business transactions-national and international. On that account, the sole national
repository to issue, and to guarantee the validity and integrity of title, is the central State
machinery, as a player on the international plane, acting through the Executive organ.

[312] As already noted herein, the various stitutes relating to land are not in all casés
consistent among themselves; and in some cases they have been framed with
imprecision, and without a clear reflection of the relevant principles of the Constitution.
We recommend that the complete set of land-related statutes, be placed before the
Honourable the Attorney-General, and before the Kenya Law Reform Commission,
for a detailed professional review, in the context of this Advisory Opinion.

[313] In the course of rendering this Advisory Opinion, we have considered the
mandates of the NLC as set out in the Constitution [Article 67(2) (d), (e) and (f)]. These
are: conducting research on land issues and on natural resources—with appropriate
recommendations to certain agencies; initiating inquiries into historical land
grievances—and recommending courses of redress; promoting traditional methods of

resolving land conflict.

[314] From those provisions, itis clear to us that the NLC bears a brains-trust mandate
in relation to land grievances, with functions that are in nature consultative, advisory,
and safeguard-oriented. As regards such functions, the NLC, on the basis of clearly-
formulated statutes, should be able to design a clearly-structured agenda for regular
operations and inter alia, should seek to devise a well-focussed safeguard-mandate in

relation to land issues.

[315] Co-operation and consufmtfon'_jﬁ}ftfi'of.:}ger State organs will be important, in
identifying, and defining urgent tasks on the NLC's agenda. And “consultation” in this
regard, is aptly defined in comparative judicial experience, in the English case,
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In the Matter of the National Land Commission [2015] eKLR

[289] The foregoing sub-Section separates the role of “land administration” from
‘registration”, notwithstanding that the term “land administration” has a wider meaning
under the Act, which suggests the inclusion of functions of registration of title. As
implementation is of the essence, we are of the view that a definition on its own, does
not confer any definite category of power; only by a substantive provision in the
relevant Act, can a specific head of power be vested upon any agency. As observed in
para. 287, the position is that, under the Land Registration Act, the NLC has no power to
register title documents.

[290] We recall that neither of the other statutes have defined the term “management’,
or “administration”. Consequently, the meaning of the two terms can only be inferred
from the context within which they have been-used. Forinstance, Section 8 of the Land
Act is-prescriptive of the management role of the NLC. It should also be noted that the
Section falls under Part IT of the Act, entitled ‘management of public land™ and this gives
additional functions to the NLC, separate from those listed under Section 8. These roles
include identifying public land; keeping a database of all public land; sharing of data; and
land mapping, among others. The Act alsc presciibes the roles to be performed by the
Cabinet Secretary, with regard to the management and administration of public land.

[291] It is proper to observe, thus, that the Land Act substantively addresses the
‘management’ function of the NLC. This is because it establishes mechanisms with a
bearing on interests in public land. This is consistent with the intention of a variety of
public documents, and of the Constitution-that of establishing an independent
institution that will, in consultation and co-operation with the National and County
Governments, supervise dealings in public land.

[292] Now as regards the NLC Act, it was established to, inter alia, provide for the
management and administration of public land; The roles of the NLC, according to the
NLC Act, are in tandem with its roles in the Land Act. These include: allocation of land;
disposing of public land; leasing and effecting change of user. These roles are the
preparatory steps towards registering a title. Neither of the two statutes gives the NLC
the function of registration of title, in express terms.

[293] In conclusion, the application of the term ‘management’ and ‘administration’, in
all the three statutes, is consistent with the functions of the Commission as expressly
donated by the Constitution. It is clear to us that the function of “registration of title” is
not with reference specifically to “public land”. Registration is conceived to entail all
categories of land; and in our view, fragi:éniting title i§siidnce—such a crucil indicia of*
the fundamental right of property—could not possibly have been in contemplation
during the legislative process. For such would not only negate constitutional principle,
but would probably breed such anarchy and abuse, as would certainly harm the public
interest. Land title, the symbol of a vital asset, requires the effectual and conclusive
mechanisms of the State’s most central agency. A proper interpretation of the provisions
of the Constitution and the statute law, in this context, should be aimed at achieving
coherence, clarity, and certainty.

« The NLC, National and County Governments: Relationship of Agency”
[294] Mr. Kilukumi, learned counsel for the 2™ Interested Party, urged that the

relationship between the NLC and the National Government is one of agency: since NLC's
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Tel. 0208000242
il. i ;
Website: www.landcommission.go.k
When replying please quote R

Ref: NLC/8/1 o 9th October, 2020

Ms. Farida Karoney, EGH .

Cabinet Secretary

Ministry of Lands and Physical Planning
Ardhi House

NAIROBI

Dear a ‘ j‘ ! /“C_‘ﬁ-"')b'l/k_.lzfﬁf/

RE: APPLICATION FOR EXTENSION OF LEASES FOR LR NOS. 12203/1, 12203/2
"AND 12158, DELMONTE (K) LIMITED: KIAMBU COUNTY

We have received applications for extension of leases for the above three (3) listed properties
located in Kiambu County from Del-Monte Kenya Limited under rule 2 (1) of the Land (Renewal
and Extension of Leases) Rules, 2017. The application letters are supported by the following

documents:-

i. Completed Form LA 22; .
i.  Official Searches from Land Registry; ™
iii. Copy of titles for each property;

iv. Copies of Certificates of Incorporation;

v. Company Search (CR 12);
vi. A resolution of the Del-Monte (K) Limited Board to apply for extension of leases

Murang’a County Rates Clearance Certificate;
vii. Rent payment receipts; '
viii. A Planning Report prepared by their appointed Planners;
ix. Copy of the Physical Planner’s Practicing Certificate;
x. Copy of the written consent from Del-Monte Kenya Limited appointing Plan

Consultants Limited to act on their behalf; and
xi. Summary report on Del-Monte. :

We forward the above documents for your consideration as provided for in rules 2 (2), 2 (3),
2 (4) and 2 (5) of the Land (Renewal and Extension of Leases) Rules, 2017,

We look forward to your response.



Thank you for your support and cooperation.

Yours 5 (_d/c;'fci?}

i .
Er s - -
A P AT B o O e
o N

Gershom Otachi Bw/'Omanwa
CHAIRMAN

Encls.

Copy to: The County Executive Committee Member
Lands, Housing, Physical Planning, Municipal Admlnlstratlon
and Urban Development
Kiambu County
P.O. BOX 2344-00900
KIAMBU
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P.0 BOX 44417-00100

NAIROBI -

Tel. 0208000242
“mail air@landcommission.go ke

Website: www.landeommission.go.ke
When replying please quote

Ref: NLC/8/1 gth October, 2020

Ms. Farida Karoney, EGH

Cabinet Secretary

. Ministry of Lands and Physical Planning

Ardhi House

NAIROBI S,

Dear ¢ 5 - /:C.ﬂr-*:—‘ﬁfi/'z‘ﬁ; )

NATIONAL LAND COMMISSION DETERMINATION ON HISTORICAL LAND
INJUSTICE CLAIMS AND LITIGATION RELATING THERETO LEASE RENEWAL

FOR DELMONTE (K) LIMITED .

We make reference to the above matter and correspondences forwarding applications
for renewal of leases.

The Commission is mandated under Article 67(1) (e) of the Constitution to initiate
investigations, on its own initiative or on a complaint, into present or historical fand
injustices, and recommend appropriate redress. The Commission received a complaint
from Kandara Residents Association over Land Reference Numbers 12157, 12157/2,
12157/3, 12157/4, 12157/5 and 13289 located within Murang’a County and L.R 12158
located partly in Murang’a and Kiambu Counties which are in use and registered to
Delmonte (K) Limited, alleging historical land injustices had been occasioned upon them.
The Commission after investigating the alleged historical injustice gave its finding vide a
determination dated 7" February 2019 and which was subsequently gazetted vide
Gazette Notice No. 1995 dated 1t March 2019 with a recommendation that;

1. Aresurvey should be undertaken by the Director of Survey in conjunction with County
Governments of Murang’a and Kiambu to astablish if there is any variance between.
land leased and land the company occupies. Any residue should be given/surrendered
to the Claimants for resettlement and the County Government for public purpose in

the ratio of 70:30 respectively;



2. Should it be found that there is no residue, then on expiry of the lease a suitable
amount of land should be set aside and held in trust by the County Governments for
purposes of resettlement and public utilities; and

3. That Delmonte (K) Limited to surrender all public utility within the land to the relevant
National and County Government agencies whether the leases have expired or not.

Extension and Renewal of leases over the subject parcels registered under Delmonte (K)
Limited have however been in constant contention among various parties as enumerated
below.

That four (4) court cases have since been filed by/against Delmonte (k) Limited and have
been under judicial consideration in both the High Court, Environment and Land Court at
Nairobi and Muranga. The court matters are follows;

a) High Court Constitutional Petition No. 398 of 2015 at Nairobi, Delmonte (K)
Limited Vs County Government of Muranga and The Honourable Attorney
General, which predominantly is anchored on that the County Government of
Murang’a had unreasonably and illegally withheld a letter of no objection to the
renewzl| of the leases to land registered under Delmonte (K) Limited, by demanding
that it cedes a portion of its land to the County Government. The conduct of the
County Government was faulted for violating the petitioner’s right to private property;
for offending the right to a fair hearing and for being discriminatory as enshrined
under Article 10, 27 (1) & (2), 40 and 47 of the Constitution therefore urging the
court to intercede. '

The same was however dismissed vide a judgement dated 20t September 2019
where the constitutional court held that the issue raised by the Petitioner (Delmonte
(k) Limited) in its suite was principally on extension of leases of its land and that the
same solely fell within the parameters of the Environment and Land Court;

b) Environment and iand Court No. 53 of 2018 at Muranga, Kandara
Residents Association and Others Vs Delmonte (k) Limited, National
Land Commission, County Government of Kiambu and Muranga, which
primarily seeks to restrain the National Land Commission from renewing the. leases
for the properties known as L.R Nos. 12157/2, 12157/3, 12157/4, 12157/5, 12158,
13169, 12203/1, 12203/2 and 13289 in favor of Delmonte (K) Limited. The same
is still under judicial consideration before the Environment and Land Court (ELC)
in Murang'a; i :

c) Environment and Land Court No. 86 of 2018 at Muranga, Kenya National
Chamber of Commerce & Industry (Murang’a Chapter) and Others Vs
Delmonte (k) Limited, National Land Commission, County Government
of Muranga and Others, which seeks to redeem their historical rights and atone
over LR Nos. 12157/2, 12157/3, 12157/4, 12157/5, 12158, 13169, 12203/1,
12203/2 and 13289 which are currently registered and in occupation by Delmonte
(k) Limited.
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The matter has since been dismissed after a Preliminary Objection was raised
challenging the legality/capacity of the Claimant group in sting on or behalf of its
2000 or more members;

d) High Court Constitutional Petition Number 48 of 2019 at Nairobi,
Delmonte (K) Limited Vs National Land Commission and Attorney
General, which predominantly seeks to challenge the constitutionality of Section
15 (3) (b) (i), (ii) and quash the Detérmination of the National Land Commissioi’s
Historical Land Injustice Committee dated 7th February, 20139 made in Complaint
Numnber NLC/HLI/004/2017. Further, it seeks to expel the Gazette Notice number
1995 dated 18th February, 2019 and published on 1st March, 2019 in so far as it

' relates to parcels of land registered under Delmonte (K) Limited. The matter has
however since been transferred to Environment and Land Court at Murang'a for
judicial consideration, after a challenge was raised as to the jurisdiction of the
constitutional court at Nairobi in adjudicating of the matier. It is coming up for
mention for directions on the Hearing of the substantive Petition on 13t October

2020.

Yours  S9ha Cé~ 5,4’7
/

~ |
‘/gjﬁf@?""&&/&ﬁ%@-«;ﬂ o

Gershom Otachi Bw'omanwa
CHAIRMAN

Copy to:  Dr. Nicholas Muragud _ .. .. . . .
Principal Secretary S S -
Ministry of Lands Physical Planning
NAIROBI

oo

The County Executive Committee Member

Lands, Housing, Physical Planning, Municipal Administration
and Urban Development

County Government of Muranga

MURANGA

The County Executive Committee Member

Lands, Housing, Physical Planning, Municipal Administration
and Urban Development
“ Kiambu County

P.0. BOX 2344-00900

KIAMBU

5 W F
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OFFICE OF THE CHAIRMAN
ACK GARDEN ANNEX BUILDING
1t NGONG AVENUE
P,0 BOX 44417-00100
NAIROEI

Tel. 0208000242

Email. chgir@lngdcommis;inn,ga_im
Website: www.landcommission.go.ke

‘When replying please quote
Ref: NLC/8/1 oond Apzil, 2021

Ms. Farida Karoney, EGH

Cabinet Secretary

Ministry of Lands and Physical Planning
P.O. Box 30297 -00100

NAIROBL

pear (S, Kt / J

PARLIAMENTARY RESPONSE ON DEL MORNTE LEASE RENEWAL -

The National Assembly Committee on Implementatians on its sitting on Wednesday 14%
April 2021discussed and tasked the Natiorial Land Commission 1o respond within two

weeks on various matters.

On its consideration of a report from the Departmental Committee on Lands, it was
observed that the submissions made by the Ministry of Lands and Physical Planning
indicated that LR. No 12158 measuring 2900 acres in Muranga County that is registered
in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos 10862,10741,

11312 and 11146,
In its recommendation, the Committee in part reported and directed as follows;

\The National Land Commission does i vestigate the circumstances under LR. Nos 10862,
10741, 11312 and 11146 thal weré <aid fo have been surrendered [0 the Government by
two companies namely 5assa Coffee and Rappit B Limited were Jater acquired by Del

Monte Kenya Limited within ninely days of tabling this report.

In view of the above, I kindly reguest that you provide us with a historical and survey
search for the parcels in question 1o enable us respond appropriately to the National
Assembly Committee on Implementation of House Resolutions.

B s T L

Attached are relevant extracts of the rep‘oi'-t-_.fér ybﬂ?'reference.



Thank you for your continued support and cooperation.

Yours < ue e,,ag,d{ 7%

W i
2 ?.;{Z_'/ﬁég/&/c,@%/

Gershom Otachi Bw'Omanwa
CHAIRMARN

Copy: Dr. Nicholas Muragued, CBS
Principal Secretary,
Ministry of Lands and Physical Planning
Ardhi House
NATROBY
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Submission by Kandara Residents Association.






T UA < PARTNERS

ADVOCATES

OUR REF: KRA/LIT/1 YOUR REF: TBA DATE: 7™ OCTOBER, 2021

THE CHAIRMAN
NATIONAL ASSEMBLY COMMITTEE ON IMPLEMENTATION

P.O BOX 41077
NAIROBL.

Dear Sir,

RE: HISTORICAL INJUSTICE CLAIM AGAINST DELMONTE KENYA LIMITED BY
KANDARA RESIDENCE ASSOCIATION.

We refer fo the above matter, the Petition by the Late Philip M. G Kamau fo the
National Assembly on behalf of Kandara Residence Association and several

appearances before the Honourable Committee on the above subject matter.

These submissions are in response to the representations of the National Land
Commission and the Ministry of Land and Physical Planning before yourselves as

well as our client’s prayers to the Honourable Committee as it embarks on

preparing its report on the petition.

a) Background.

our client is a society duly registered under the Societies Acf Cap 108, Laws of
Kenya and it comprises a membership of more than four thousand members who
live in the environs neighboring all that land Occupied by Del Monte Kenya

limited (hereinafter referred fo as "DMKL"}. In terms of geographica jurisdiction,

the membership is drawn from Kiambu and Muranga Counties where the

aforesaid land equally fraverses.

P e L e
e e
0 +254 791022 819

B9 info@ipadvocales.co.ke
ikuadvocates@gmail.com

P.0 Box 52237-00100
Nairobi, Kenya







As you may be aware, DMKL is a food processing Company that caries out
extensive agricultural and  processing activities which together with its
predecessors; has been in occupation of the subject land as far back as the year
"1895. Prior to acquisition of the land, it was .ownecl by the local Kikuyu community
before it was forcefully alienated by the colonial Government and allocated to

the white settlers. At the said forceful alien

RS

ation and acquisition, unspeakable

=

afrocities were visited upon the local cormimunity ‘includin'g killings, rape, forceful
relocation, destruction of properties efc.

Instructively, even after the end of colonial rule in 1963, wanton violation of human
rights against the local community has continued unabated including by DMKL
which took over possession of the land in 1973. Unfortunately, the community has
not been able fo get redress for the human rights violation for a number of reasons
including high levels of poverty which was largely occasioned by historical issues
such as forceful alienation of their land. This was further compounded by the
existing legal system which apart from entrenching the abusers' rights, continued
to protect the latter cgainst any claims _Y!:;')'y the community on account of the
abuses. |

Fortunately, the advent of the Constitution of Kenya 2010 provided an avenue for
addressing historical land injustices in Kenya under Article 67 thereof which
establishes the National Land Commission and empowers the commission under
sub-Article (e) to: - | |

“(e) initiate investigations on its own initiative or on a complaint, info present

or historical land injustices and recommend appropriate redress”







In this regard, in the year 2017, our ciiént lodged a historical injustice compliant;
ref NLC/HLI/004/2017 before the National Land Commission (hereinafter referred

to as “The NLC") Committee on historical injustices based on the issues raised

herein above.

The Committee conducted comprehensive public hearing of the said complaint
in September, 2018 and made a determination on the 7 day of February, 2019 -

which determination was subsequently Gazetted on the 1 day of March, 2020

vide gazette Notice Number 1995.

That the said determination directed that: -

o Resurvey should be undertaken by the Director of Survey in conjunction
with County Governments of Murang'a and Kiambu to establish if there is
any variance between land leased and land the company occupies.
Any residue should be given /surrendered to Kandara Residence
Association for resettlement of its members and the County Government for
public purpose in the ratio of 70:30 respectively.
(Enclosed atf page 1 to 7is a copy of the determinatfion and gazeffe nofice for
your ease of reference.)
Notably, implementation of the determination by the NLC has experienced a lof
of challenges which prompted our client to petition the National Assembly vide
its péﬂ‘rion dated xxx to ensure implementation of the determination as well as
other issues pertaining to renewal of the lease for all that land currently occupied

by Del Monte K limited (hereinaffer "&MKL"} under Article 119 of the Constitution.

The said Petition was ventilated before the Parliamentary Commiitee on Land
Administration and the committee in its report of the 19t day of November, 2019;

in furtherance to the determination of the NLC ordered that: -






A resurvey of the parcels held by DMKL be conducted in order fo establish
the actual size of any public land and any land leased from third parties
that is currently under the possession and occupation by the Company.
(Enclosed herewith at page 8 fo page 9 is a copy of the report by fhe
Parliamentary Commiftee on :mpfemﬂnfahon for your ease of reference)
The report by the Parliamentary Committee on Land Administration was.
forwarded to your Honourable Committee on Implementation which s
mandated with ensuring complionée with Parliamentary decisions as per the

'National Assembly Standing Orders.

Consequently, the Commiﬂ-ee on Implementation summoned the NLC aswell as
Cabinet Secretary, Ministry of Lands and Physical Planning (herernofferreferred to
as “the MolPP") to explain the delay in implementation of the determination of
the NLC dated 7t February, 2019 as well as the report of the Parliamentary

Committee on Land Administration dated 19t November, 2019.

It is worthwhile to note that among. the griévances our client raised before the
NLC for determination in its complaint NLC/HLI/004/2017 was that DMKL was
occupying land.that it did not legally own to wit: Land Reference Numbers 10741,
LR 10842, LR 11146, LR 11312, LR 2953 which were illegally amalgamated into LR
12158 measuring approximately 7400 acres. The National Land Commission vide
its submission before the Committee on Implementation on the 29th day of July,
2021 indeed confirmed that it couldn'i find records of how the properties were
amalgamated and subsequently vested on DMKL. (Enclosed af page 10 fo page

11 herewith is a copy of the report by the National Land Commission for ease of |

reference)

The CS. MolPP, equally filed her report and made submissions before the |
Honourable Committes dnd conftrmed ihoi mdeed ihe Ministry had conduc’red

d resurvey of the properties had by DMKL @nd there were plans fo excise some of
4






of the parcels above was being done. (enclosed af page 62 fo 66 are

copies of survey maps from the directorate of survey demonsirating the

same)

Conclusion
Finalization of this matter will manifestly impact on the livelihoods of the

membership of our client in the following ways: -

)

iii)

iv)

The NLC commission is empowered under the National Land
Commission Act to order compensation in many ways ‘including
reinstatermnent of animpugned piece of land to a claimant like it did in
the current case. Considering that land is a primary means of production
in the country, conclusion of this matter and resettlement of members of
our client will help alleviate poverty within Muranga and Kiambu
Counfies.

Landlessness is an endemic problem in Kenya and this has created @
sizeable number of squatters in Muranga and Kiambu Counties. As this
project is geared towards resetflement of members of the public, our
client endeavors to significantly reduce the squatter's problem within ifs

membership. L
It is common ground that a sizéable chunk of the subject land is in close

. proximity o fast growing municipalities and towns such as Thika and.

Kenol‘. Availability of land plays o big role in attracting investors in many
sectors of the economy which wil invariably create jobs for the local
community. This will also allow growth of home-grown and / or coﬂdge

industries which wil improve the economic fortunes of the community.,

Lastly, it is worthwhile to note that issues affecting land are very emotive
in Kenya. Censidering the circu mstances under which the properties
herein were accquired, the atrocities committed against the ancestors of

the claimants during the said ‘acquisition as well as the confinued
6






violation of human rights by DMKL; successful conclusion of this will offer

the long-awaited reparations and / or redress to our client's members.

Prayers:
Honourdble Members, in view of the foregoing, your petitioners pray as follows: :

: 1)

2)

In the report by the CS, MolLPP, there was an indication that there were
plans by DMKL o excise land for public use prior to the renewal of leases. If
is indicated that the land will be surrendered to the County Governments
of Kiambu and Murango. This proposal_goes against the directive of the
NLC as well as the conduct of the County Governments themselves who
haven't asked for allocation of any land from DMKL by the NLC. Historical
injustices were suffered by indi‘v‘id.ucis; and therefore, any reparations ought

to be made to individuals. Your Pefitioners pray that any land fo be

allocated in setilement of the claims herein be sutrendered to them directly

and not the County Governments.

We have demonstrated beyond per adventure that indeed, DMKL s
occupying public land to wit; Land Reference No. 12158 which resulted
from the impugried amalgamation of Land Reference Numbers 10741, LR

10862, LR 111446, LR 11312, LR 2953. Your Petitioners pray that this Honourable

Committee makes a finding that the parcels Land Reference Numbers

10741, LR 11146, LR 11312, LR 2953 are indeed public land and they ought

to be utilized for resetttement of the Petitioners as per the determination of

the NLC dated 7ih February, 2619 and gazetis notice number 1995 of 2019.

THAT all that properly known as Sassa Coffee LR 9213/1 measuring 511
acres be declared public land as the same never belonged to Delmonte
but existed as a separate entity. (enclosed herewifh at page 67 fo 69 is a
scheme/map, Kenya gazeite Show»;ing ownership and Kenya gazeffe

Nofice showing dissolution of the said Sassa Coffee)
7
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4) THAT no renewal of leases for DMKL should take place until resettlement of

the Petitioners herein as per ihe determination of the NLC dated 7

February, 2019 and gazette nofice number 1795 of 2019.

5) THAT the NLC spearheads allocation of land to the Petitioners and in any

event not more than ninety (90) days from the daie of the parliamentary

report.

Yours faithfully,

L 8 -

Ja@gg)

cC: OKATCH AND PARTNERS ADVOCATES
OND FLOOR, LOWERHILL DUPLEX.. .. ;=
SUITE 18 : e ’
P.O BOX 38480-00100
NAIROBI.

encl.
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P 6. 1n conelusion To their cldim, the” Claimants further Ollege oul of
. 9000 hectares declared by the Respondenl, only 6000 hectares
| hove been puf in use for the past 50 years.

e SUbﬁ‘liSSié:hs‘

By fhe CIc:limdnf J“'undczrc: Res:dem‘s Assocmhon

7 The Cfcumorn‘ submlﬁed over 80 afﬂdc:v:’rs in suppon of the"
L h!sfoncol mjusnce clcnm by ;ridrwduals whom the rn;ushce WA
g Rt occos:oned upon T"ns inciude - compidmonfs from Umo;
'E' 3 sefﬂemenf scheme |n Th:kr:j Modhqrau slum, Machagm! slum - -
b iy Gcﬁungo Mdkem Nguthoro S@ssc coffee cmd Kabcm crreos :

fof ||yesfock Qnd crop prodm,n _-H wdis, olso d Ilvemoc}' ho!dlng |

@round cmd G livéstack- morkef f'or the: Mdasal KH’UYU ‘and the
r’ombo communmes Sl e . ;

PO -t e

‘? The ﬁrsf appeurance of whlfe sefﬂers on ’Ihe subjec’r land were the
Mlsmon@nes folipwed by Jhe ex-, so}diers of ihe Fn's1L ond Second:

i

-;_We)r!dj‘chr“Who were Gwarded ’rhe lcmd by ’rhe colonxcﬂ.

vy e =,
™
- i ' i

_,:__'f..-:' 1.0.= The, Colon;ohsfs cmd the Cldrmcznfs "co 'exfsied well for o wh Ie
| before Tokmg cm obrupf furn cmd becammg b|Her cmd expfonf@hve '

_-:.Furfher fhe Cialman’rs submn”red Thcﬁ They used the c;md mo;orlv_:‘f--%; .
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acreage of the Respondents' lands is in landem with what s
indicated in the Nine (9) cerfificates of leases.

18. That the R’espondenf has lawfully Ieosed from private persons,
pc::rcels of lands cumulohvely meesurmg approximately 848. 626

‘ " Ha. .

l 9 T%‘Gn the Respondent is no’f oware Gt dny Gmofgomohon on L.R No.
17158 cmy subdlwswn on LR Nos. ?2!5//2 ]2 57/3 12157/4 cmd
12157;’5 “ : .y L ; . :

. TQD"'ThG]‘ he: Reﬁp%hdeh‘f'-is ‘nb oppbtéd io the ground verification fo

Uscer’rum the exac’r acreoge by the oufhorized government

msh’ruhons |e fhe C@un’ry Governmenis cmd |he Nononoi Land

A “_‘Commlssmn At O R

21 Thaf-’rhe m:eres% ( m:m czgcnnsi hstoncai iond rnjushces} by he_'
Clmman’f should be represem‘ed by the respective’ County
GovernmenT The Coumy Assembfy qnd ithe Attorney General as

%hey are (‘:Usfodxons of 1he pubnc mTeres‘f

.:.* -t

i

22 T\H'e respecﬂve Counuy Govemmcrns bemg Gs 1hey are custodians
of pubhc mferesf are ’fhen e><pec1‘ed ’ro e:r.:irry ou’r public
s "‘.'kparﬂc:pcmon cmd in The process Tcke views of ihe peop]e 1.e. 1he

23 Tha’r a wm-wm soiuhon would hove ’ro ensure The Respondent
e re’fams fhe lond To con’rmue th |’fs busmess ochwhes ' :







Historical Larid [njust

ice Commfﬂee M] ional Land Commission

.”&gned

Commissioner Dr. Rosé Musyoku

W/\Amfdw\a

Member

Historical Land i"jusuce Commlt*ee quor\ﬁl Ldnd Commlssmn

Signed: . a
Commissioner mea :\Jogu .

Member,
hlctonca[ Land ‘njUSfICE "“om

j
1
3
I
i
1
i
i
i
]

Signed: | & :
Commissicner Dr. C!e’. nf Lenachuru

Member ; :
Hisjorical Land Injusiice Commﬁiee Ne*ronal Lcmd Commns;on

m:f,‘ee, Nia hu._.'ai Land.Co mmissicn -
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Nakuru,
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-0 yE KENYVA GAZETTE . _
. : ______-_.__-_.___l—'z---.'-—_l_.r-——-—_l._._—___-—:_.._l-.-:T . ;

wle Bsded R

.

o ¥ = <97l

.G*Z.T:"IT T = '“"""f:‘—-.w. p—— ——r .
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NOTICE i n GEOSHIE or Privare Rakta- ' (Cap. 10D) ?
“E 15 her : . : - = i s 3
ic:-nnIlih:.;FU""'f'-'O:sul:ruf:c;n;l::l he private ronds as under Fo SerTiNG APART OF La¥D f
the district i n 1z Chui- dula Estates i o Y e : - . :
{rom mnt:o;no;nT;;’;n' czst ol Thia To‘:rn:f(:ii ‘:ziltlj‘l.?:o St NOTICE is hereby iven thne _the fend deseribed i LS
Svnday, Jth Oclober "{5"1- Sth Odober; 1962 lo sundown_on ! ¢ gehedule hergto has been duly sct apant 1t aegordance with
(a) Road l'll.. =S Siligesr " ' . o the ::twisiuni of Purt ILL of the TﬂISIILl]lﬁ Ordinages for the
of L&:}lins'u.u sDI L{Ih‘qzs}”o”h'wul aleng tfic ‘boundarics I purpase specificd in the said ?Ch':d“!c'
iri L{.G.__an_dw_j_%!“ from the junclion with ) . ' )
. Scﬂgnur..é

- Rth:ﬂl Mitubiri  Road o the Thika Ri
oad  runni l i) e
o nIo:rlllmﬂg appraximatey  cast/west from o
— 114610 the .:uerll_JbirF Row reserve acrofs: LI T
. indacy af g ploc with L.R. Ne L -

3 F"’Cﬁufﬁ ""."\-'—-I,.
. Frfafe b irires,
Quecninway Tristees Limlieds Sccrctarieh

Mairobi,
BURNHAM,

1ih_September, 1962, - E. S
L . - . . o Sefefarks.d
Gazerre Notice No. 4130 © ° g B

NAKURU'
TenbER—C WEST-““URMN' DISTRICT COUNCIL
ONSTAUGTION OF Anga Oveice, Etiurcod’

TENDERS i
=S ar i « :
¢ iavited for tht constroction of the above.
ablained

*Forms.of tender,
Lhe

. .J_-_'r“ﬁ.' .
wlthin 14 days of ngs and specifreations, must be

the y i
dalc +0f this” adverlisement [rom

Acting Cou E m
ni 1
Y Engineer, P.0. Box 138, Nakoc, on Py cni

of a deposil« of
it Sh. 4o i
=¥ '{!u{?ﬂ,fldt' b l;;h:::: will be refunded 0N receipt
«Ténders in plain ¥ u“tn el o 4
gumb:r. muit teach (he :
aturday, 29th Seplember,, 1952

tender.
L - L. E. TARPLEE,

ird Sepiember, 1962 3

P S

CazerTe No'r:c-:-: ‘Nc;. 4131

S=ulcd' : .
: l:;;:::f"ﬂ endorsed with the coateacl
iEned not later “than.moon on

The Cu‘mcﬁ o -
4 does | . " i - i
.ocs hot bind ilself to aceepl the lowest 'O 26¥

Clerk of the «Cotencil,
" County Hally |
. PO Box 138, Nekurt

OL KALOU . Y
¥ URBAN AND R
1 D URAL pISTRICT COUNCLL

and must be

::ccond"r.r, or
ouncil and recciv

. _IjT'h Seplember, 'lggzhﬂ}'

Naivasha,

R

Gazere Norice No, 4132

T IS hereb
eSOy N
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has by resolorj

D tion @ :

l ’ Rk ollowing charges ik i—
Le= E ' :

That the followine

§th Scplember, "1047

NoTics
o Frecrior—o0 ’Bor_osslfr:'Wﬂb g

NOTICE is h i
creby given that an olection will be beld te fi
. H

casval Vacane
v R e resignation of Councillor

Papers may b .
Halbvaradinn. i
scat by by the

NOm{na{j&n

- c [ .

r;g:stcrt—.d a;i‘::zlc or his proposeh
im Not jater than neon

‘g A. CARR.
Clerk o] -the Counc)

6th September, 1982,
: 3 p.Q. Box 126, Nel

S pre e o I £
i e ——
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e :t‘m“ SOUMNCIL OF NAKURU
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NoTick op R.Esn(' i

) LT yoN  IMPOSING CHARGES -

thaut,

in pursuance
The Munlcipal

Maxy P . 3
alie H .
mipelitis I"r._: oculelion Campnaipn

' M wnicina I'O.'fﬁf

obtained from lhe undersipned
ar

i1

il

washa,

—

-

gor Ihe’ Trivalent:

of seclion 39 of .
Council of Nakuru

Preepuisan—Religio s,

I
! NOTICE s

P.Fn:;.'-—}«{zycnu'. Bukhayo Location, Elgon.Nyanza District.
' '

;f-r:c'.i.—-{).:l acre (approximately} .

Dlg‘ni-iﬁ'n'mr of lanl:—
This ‘Jand 4¢-sitiiuted approsimately three
o Sulandn Mill Hill Mission School. The Be
calsd on the ground and ars deicribed as (ollowsi—

sarting frome 2 point LA, which {s « conercle beacon’ from
which & Jaree mufn tree and 3, Jarge mange tree 3¢ 600, [ect.
an-d 160 feel distanl on bearings of, 15).degrees and 15 dezgees

rc&pu:iv:l;f;
“ 1sence [or 130 fesl on 3

“miles 40+ (he. south
undarics arc demar-

bearing of 360 degrees @ puint B

lh;:m:c for 9.4 feet on 2 beacing of 96 degrees 1o point C1
. .tence far 137 fecton B bearing of 181§ degrees 1o _point D
thenee lor ‘9§ feel on 2 bearing of 273 degrees ~ back 10

paiat A
All ber

elie.

rings given 2bave nre mngn 1
pecied ot the plfice al the

A. plan_of the aret may be ins |
Diistrict  Commissiencr, Dungoma, FElgon Tiyanza District.
August, [961. 3 3

*Dated this 1110 day of

o G rAs SKIPPER .
1,;€o£:§?qinf Commissionet,

i “iNygnza Eravines.

B
o s
1 = —— 8 R = .l -
i orEIED TRIC COPY BF T i
i 2 1
1 .
3 _j-';:;ig,r&ﬂca snsidB
TALETTE < QTICFL

jgnahn B

ap. 100).
i [ marneorelor A SrTiNG RELRETEE AN
damhasete L r LR iy 4
that the land described ‘in the

Schedule “hereto T L art in accerdance Wil
e provisions of ‘Part 111 of the Trust Land Ordinance for the

purpose specificd in the caid Schedule. -

1

Stl[E.Dl:n.E

Ul

i hereby Egiven
has been duly’ sct 3p

.t ]
: Place.—Angurai, Marth Teso Location, Elgen Myanza Districl-
Pur;ﬁpna-'r-r!a?kel. 3 L '
Areq—1.1 acres {approximately). "

Description of fend :— .
This land is sipuated approximalely Tour miles o the ‘np rth-
west of Malakisi Trading Centre. “The boundarics are demireaied
. an .the ground- and erc described a3 follows :— .
S_hrllng from & point A; which Ie.s2 contcrele beacon [rom
o which _Angural lriconomr:trlcal beacon is half a mile distant”
en = bearing of 122 degrees; 5 ¥
thence for 430 I::I_’ on & bearing of |51 deprees o
thence [or 200 fect on & bearing of 244 degrees 1o-point C:
thenee for 3874 fect on & bearing of 128 degrees lo point D:
thence fof 230} fect on n bearing of 53 degrecs back te

point A, V
All bearings given nbove are W

A plan of the ared may be i
‘Distriet Cnmmisilcncr‘ii Bungoma,

point B

wphclie.

nspecled al fhe office of the
Elgon Myunwa Distriel.

Dated .this 15th day, of Kugust, 1961

: G. A siIPPERE”

- . Provincial nguum'}’ﬂi;n:r
+ =Ny ‘iilm Province

ox Nakuri, |
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T TrE ImEN‘&’A GAZITTE .

. 3ist May, 1979

V716 .
73098 Uniled. Import 2nd Export .ﬂ.gcnclc: Lum{cd.. Q.'.zn e Notice Mo. 1544 i
13983 Usalama Cle-'.nng & Pﬂrwardfug Export, Imﬂort .
’ Limiled, - 1E MAT‘.“ER. F THE CO!\G‘&ANU]S ACT -
4287 Men (&cnya) Lfmllr.d o ‘1 IN L (gnp. 486)"
) AND

Duolcd this JSlh :_lay of M:y.,|9?9,

- :  RAUTTAWTHIMMSEO, -

. . -
- . - -t

GazeTlE Notice No. _[5'-’.51

.. THE COMPANIES ACT
(Cap. 486) S

:PUR"UA'N‘T ‘o scchon 315‘, subsection 4y ol the sbove
-Act, it is hereby nofifcd, that at the expiration -of three months

* [rom Tthe date hereol, (he nmmes ol the undermedtoned com-,

panies will, unless canse be zhown lo the-contrary,-be S(!UCR
aft. the R:gpl:r of Oompanies and the compnlcs UnH’ be dlis-

wnlved :—

Assistant Registrar of Conpanies.

oF

MEMDERS VOLUNTARY AYiRpinG Ur

’ f n~;:m1~, hm-nsrz OF THOMAS @IAIROBI) TIMITED _ _

“1;)1"'{15::. i hereby given thal al an extrzordinary ‘general |

Limited” beld et Jubilee Insumince

meetig of Thomas (Noirobi)
1979, the following

Hous s, Waberz Sirect, Nairobi on 10th ey,

. wera pnssed ns special and. ex{r:ordm‘lry sesolutions t—

. “That Ihr. compeny he woltnd up Volumarily n.nr.l that

R. L. E. Kerr of P.O, Box 40612, Mpirobi be sppoiulcd

liquidatar for the purposes of xl.lch wind{ng-up".

‘2 "'ﬂxat the hqu]dnto: be. authorized do divide in srm:]c
the whole or-im partof lhe assots of the _company in,
aecordance whh 2rticle, 136 of . tho company’s Arl:cl:s

o] ,uI Assocmuon 7

’N:ilc.: s firther-glven tiat the Lr:dllor.\ ol “the n'bwonzmcd

comy 13y, »re required om or before [0t June, 1979 o end .

their 'ﬂmcs and addresses avith il particlars of (heir dehis

or—cl.dins against .the sald compziy 1o ‘lhe undersigned, lhe-

;m — T m;w;‘

THE CWPAH'IES ACT
; (Crp. 486}

G'U‘L'SUANT to scction 319, subisection (5) of the mbove.
i i hereby relifidd that #he dndermenlioned com-pzmc.s_

J ?:\Eb thls day bten slruck off the Register ol ~Cump..n|t.s znd
4 tho companies are dl"}Dl‘f:d. . . S e Y
k Reg. No. Nar.-u.- i k
€619 Kibos Flour & Oil Mills & Colton Ginnery Lirm;t:d
<170 M. D; Purl & Sons L]mﬂcd. 5
1877. Ghrilng Aslaldl Bricks & Tlles L Q{L i :
. 9204 IChU{Esla-lc Limiled.s .o . JT‘.
43554  Kenya Vernacllar Press (1959) Limifed, . g
5236  Direct Advertsing Limited, y
5259 - Tramsit ‘Congo (MSA) .L.imﬂed
5514 [ Elgon Tea Factory Limiled. .
$550 . Cambrizn Agencies Limiled
6l 3 64 Estzte Limited,
6411 - Cily Cmin: Propertics Limiled, ., !
6564 Emco l\«[nnhgcmunl Limiled. %
S 7003 Undversal Metal Enterprises Limited.
7425  Ross Ha zad Robinson Limiled,

7472 © "Kpok Estates Limiled. . E

7485.  Om Invesiments Timiled.

%070 'Stenderd Enlerprises Limited. '
11500 . Sipili Hill Farfcrs Compeny Limiled, o

11644  Keriche Blanket HouseLimited.” ¢ 1

Dated this 23rd May, 1975. _
VR ey T 7N, KINGARUT, ©
' Depury Reglsirar of Comprlm‘c.f

0
‘

e T —

" Gazérre Novice No, 1546,

1M THE MATTER OF THOMAS {NAIROSI)' LIMITED
MempERs' YoLunrany Wivomo Usr
Motice of Appolntment of Liguldater

| 3
*
¥

Nnm:- af campnnf.--"ﬂ‘mmu (H=zirobi): Lisnited,
Addr w55 of reglstered offee,—IP.Qy Box 40612, Mai robl.
Rgpr:‘-red' prufnf arf:frdi'.r.-—P'D. Box 49512 airobi.

< A .

errm'r D! bu:fue:r-‘#\lol l-rndﬂ,;\r i
qum ettor's siemer—I. L. B.* 'Kkrr ;
Addrews—2.0. Box 40612, 'Nalroh v
Diate -4 ﬂ'ppr;-"nrmcn." —toth M’:y, 1979.

By whun .1ppailmd —-‘Mcmbcrs

5 R.e,e. No. Namc e
: ) mn e LEIRAE e il ‘Uiu.-mr ol.the szid company, zl P.O. Box {0612, Hnruhn,
5373 Metun Eslle (194’3) ,Lmri'd'm‘ ARG -.»:d b v»i“w“"- : 3‘?:1 “if 0 requirc by noticc in v'mung from the szid llquld'ztor
5379 ' {Linenguy Egtdle {1962")#1{.:51!:;1, IE COBY 0 T1E ORIL.IW" pgr)m‘nlly ar by el edvecates lo come jr anck prove-thelr
5404 Ushwarbai & Sons!Lif debls o clalms sct oul In such nolice or i delault thereof
3417 Sacconc &-Speed {East ‘Afrlca) Limlicd.- they “niy oo cxcluded (rom the bensfit of -2ny distribution
5428 Gee's (EA) le[f:{!?-a"nrﬁnLg ...........mm.. ""l'h‘tdi‘c. before such -d:hls are proved,
23'; Highlends Hotel Limileds ( &
: Cally Limiled. - i [ nr dithis 71 d ."'M. 1979, 4
5442 Pharmador (Eesl-AFj j‘iﬂmﬂ'd' i 2ok v TR NS didich’ R S T . .
. ,5:?3 Oldhem Batterics E’asl fr]r-l Litmnt > ’ : ) R. L. E. XELR
3483 Superstar Llmiled, . l : e ® =3 . quul'dnmr
5488 New Grange Limited f?/‘w, L ML : oy
5493 P.T 5. Limited, \.-\"ile ........... g P -"-‘H i : : T’C-'. Bux 40612, MNalrabi.
5519 - ‘Kspomboi Lu-mlr.d-‘-“"' . = 5 F — - ; e : ?
. i. & . a . N . £ i y - : .
Dated [his 24k diy of May, 1979, . . ® oy Guzgiye Nc:n'lcl'. No. 1545 - =
§ o BB - RAUTTAATHIAMEO, . ° | - - : :
o  ssistant R:;Iurr'r o] Compaies..- L N 'mF M-A:rrn:rt OF THE 'GOMPANIES ACT
T . : fC'dp. 4363
Yo . © ap ’ s

Dz,..,d this 17¢h day of May, 19‘19. & g

’ : A. L. E. XERR,
Liguidator,
P.@, Box 40611, Nairali.
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THE SOCIEWES RULES .
. (Cap. 108, Sub. Leg)*
PUSUANT to rule’ 14 af the Soc:cucs Rules,

h:n.l:c given that—
(2)the sociclies Hsled Fn Ihc FI(S[ Schedu!g Wereta hiave bcen

r:l;nl:r:d
(e soclelies listed ih lllc. Scwnd Sch:dulc hereto have

.bcen reluscd rc:w.tm’ll.cn: and | o)

"(¢) fae recistmlion of the socislics llskd in the Third 5
unde; the pmvmuns of the SOCIE'-I:I.QE .i‘\ct (Can.. 103)

nulice it

y herclo have heen canccllgd,

':a M i
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¥ oE s L. . Dibuar Licensing . 3 137,
“Tha Mnsl.atnlss Courts .f'\cx P iNT——Mslsnmcnh -2 . . A F
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The Pmbwon ot Ofiendery (Cae- Curnrmﬁct:) R.ulnw Ths Companiés * Act—Dissclutions, «c¢ R &4
‘Appowniments, cle. - . % 708" e ' d
= . et . . .| ° Thie Soochgs Aot 1968—(ancellatioh ole 139
'-Educum-nl Schular:hlps ks " SOttt e . & ogm '
y X * %0 |7 Ths Trzde Unwons Aot—R:gm-’mwn 2 40 .
. l'nc. Mining . Rcsujxmnns-—-}::pur; of Lnl.annns Lot 70, | . -
rap - - L‘h., :Co-opl:ﬂ'.ll\l’c SDCIo!!ﬁ Aut—OrHurs . . Tt
+ " In the Hegh Coyr of Kenys =t Monbam—-ﬂ:gh L.uu:!, LU 5 )
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Yoo Ist Avgust 1969 THE KENYA.GAZETTE o

Gazerte Noce No s2" v, ... £ ! S Screpule [I—(Contd | i
e o A3 s 2 CU(QUARIDIXNS) : .
|+ THE ANTMAL DISEASES ACT ToE First Column . Second Column
(Cop 364) - . ' ¢

i) EXERCISE of tbe powers conferted by scdlion 5 of the
Ammal Dicases Aol, [ hereby. dedare= L ’ *
‘@) the arces speaficd 1n Scliedule T (o he “infeored
. #n veapegt of the diferse wndicifed o the hend of
i _* . *Schedue, _ )
(b) the novess ipecified 0 the firx colymn of Schedul. [T to
T be amsnded 1 the manner specified n the sedond

By delaing from  Schedule 11
‘(Trypanosomiesis) Lheroo  the
(ollewiny — ° 3

'‘LE Nos 4519+ and 4510,
C G Hareaway, Esq, Myanga °
mam Lid, PO Makuyu, Thika &

W Gérernment  Notice Mo
Sl 7650 dured b, 25th day
2 cl Apnl 1955

I column’ of such Schedule* . ) B Eer ™
g o Kabote, = 3 | E MURNTHI, | ) "LO 136)/), 4490, 35S,
. 20th July 1969 Durector of Vilennary Servicer - '?:i'l;. J;;i;}l,.l_;::ﬂ. Sidl"{d}é‘?' i
c . N LI - . an
Kekunt Fibrelnds' ¢, PO -

SCHEDULE ]—TFRypavosomiasis :

't " . Mnubin, Thiks Dismeiol ™
LR No 10967, The Mena ’ rllfbm R

fer, \Donyo Gebuk Esm.:,- PO,

. Thka, Machakos Disince Chzute -Hm'cg‘ h};fs; 201‘: By dclr.-iinz from Sl;lhcdulc i
i LR Nes 1851/3/2, 1849, 1848/3, 1848/1/R 5§45/, 1846/1 deted the Gh diy ol |. “(Trypaposomesss), theroo: the b
. 184872, ’a‘n:;M—./négcr. Kranzabe Enele pb'r,aix:z«e."rg..ku.'. May 1963 | loflowsad — w
Machakos Dast riol o ; : ’ . ML G, 6m9, ‘The ;\{anagt_‘.r.
LR No. 4714, -The: Mina Risko Fr PO Box 11 . Miula® Bpdge Estate, PO Box
Makuyw, Murang'a D\erac:.fw' = Hly L g © 325, Thike, Thika Divna "
. . SOVL@: 1851172, 1846/2, 534,
LR Mos 4519, 4520, 4742" 2nd 4745, Mre Hemaway Nyen- ‘ 1849, l?ﬂ!i], 18517371, 9631]1,
. *gamzla Eslate, P Q Makm_n‘l v Murang's Distad " . 1848)1, The Mamger, Kianzabe
"+ LR Ne 2307, Frednckson, Ngelehs Estate, PO - Muwbmn, Tk B Tt
) Myny Qo fin = : MG 2188, 2297, 2298, Tlhe
) © LR Dot 6739, 11312,..2953 6939, WI25  The M sy e 'ﬂavusguﬂ:t Officer, LT and A I
: ‘*&mmﬁ‘hm, PO " Muubin, Krmbul (| ¥ Centref, PO Box 303, Tlika, 5
it DigHet . : - ) e B nﬂ{.l Dutrict *
s - 5 . — i 61 ML 0¢ 332, 32, 197971, 19792
Ry LR. Nos 2288, 7297 and *2302, The Commandantin-Charge : 7007, IThe Mluagcr,' Fllﬂ{h
. Natronal -Youlh Service, Yaua Unt, PO Box 153, Thika, Miliz, PO Box |; Makuyu
Machakos Distnics X g 3 ! " ' L
. . 2 W i Tht{::ﬁ I_Ihsin:t i
LR No [03I/4, The.Manager, Pams Cy Limeed PO z L+ “LO 4714, The Manager, .
. : SR s e : i Rilio SFarm, PO" Doz 13,
; Makuyu, Muring'a Thsinict . ) £ Makuyis, Thika Distior ™ =y
LR Nos 327, 323, 1979/2 1979/] nd 7007, The Menager, o sL QM 2299, The. Manager, |,
Swik Rutherfoord Co Lamued, PO Makuyu, " Mureng's - G Mambe, Ferm; PO Mekuyu,
- - © T e s Thike Bistnat ' .
LR Nos 9974 3938 :nd.4456/2, The Manzier, Lends End ‘.: s I-boagers g?.:f.m‘nfiggl Fo D
. F_ftﬂc, PO M:kuyu‘, Mursngla Distrig 0 TED f-; 255 Twka, Thika Distficr ™ .
-+ " LR Nos 587 SEAI/R, €690, 5840, 593 1372/, 3sse, sl 2 “L Q% 1014, The Muniger, /
s ' 1344, '3-5], 5817 JIJ,IR;-T“'{G Mﬂmgor" Kekunr Fibreleads ;?'," L Muri Farm, MO l\'(&.l:u)'ll,
Co Limded; PO Mekuyu, Murng's Districe . '.:-;E:: = n:'i‘,‘apl?grfg. e
. - ¥ = I . - 719, =
LR Weor 2301, 2304, The Menager, Yaa Rapch P Q.. Box ;_E E‘: a3 & | Chongag  Mumhy Eos*.u:nijd':
285, Thike, Mechakos District ) - . = ;-,_; & c-:‘;_“ e P.c."[_ akuyu, Thika Disgho *
LR Nes 6729 snd 4751 P Rungeren, Mbogo Edate PO SR on s d O 9442, 3516, 1936, Two ;
. - g Rivers Estale, PO Makuyu,
Makuyu Mumng'a Dwfrlcc ) . - . Thike Disinel *
. LR No" 10719, The Maneger, Chan A1 Esisderand Mumby - - YL O 3918, <4466f2, 9974
e 4
. ' Estald Limiled, P O Makuyw, Mumng's Ditne . - i . :ua.nds End IE’.sta\:, PO Ma-
o : ’ ) : o u; Thike Dsine
-L'Iff{urzorﬁ?g:e“: Frj_a-_r. Belingwe Estfe PO Mekuyw = L'O 9452, T Freser, Esq.
! X F o5 x B:I’;?mlﬂ]; E,Iai‘c.. PO Mekuye, '
LR MNos 9441, 9718, 10759, Stephen Kimly P i ) “Thike Dfre ]
Mureng'e Dl;‘l'ni:. ' . " .p:n o -0 Makl.r_ru "LO 3565, 3566, Messys G
. fes . rad Frapcess=n, Mugulu
LR Nox 271/1/2 272, 27) end 277 " The. Managor, Cetus ! Estate, Prr;n 'Mltu'bm, s'Fl-ull.:r;.l
. N_:racu. Estate, PO_ I?ox. 211, Thike, Ki=mby Dignnet . ° Drs;f-rltx X
.+, LR Mo 9442, Tha Manager, Two Revers Etete, PO Makuyu,” T | sy o 263 266, J6, 265,
E “r "+, Machakes Didtriol o O ? : . ' S . . s 95, 20/1R, |
1 ; £ T . 185172, ddol, 3589472, dond. " -
-4 S806,, 7316, 5894/R, 4162, The

. LR Mo 1428, The Manzger, Gathim, Renching Co “Lnstedt

* ° .. FOBox'189, Thika, Kiambu Dictnct-

-

LR Ne 3566 and 3565, The Mansger Mekutmm Erete
PO Makuyu, Mechekos Distng ) . .
= I . 3 :. Sc:-mm'n;etln - = .

First C::l.-lu{nn .. Second Column

By deleting fram Scheduld s
(Tryprniomias)  {herelo,. the
léovangy — !

"LR No 207 R Fredenck

B

Govemmeni Nelies No
152 daled the lst day
of February, 1951

. on Esq,  Miwbir-ltheng
- ‘ 7 Thike Distnes"
Grovernment Noniee Mo By dcloling from .Schedule V
235 deted the 100 day [ “(Trypanosomzns)  therord. the
of Febuory 1933, Iollewing —

“LR ‘No 425, P L
Edmunds Esg, PO Thika )

Thiks Drstnct .

.

8

&l

'I_

.

T Aprl 1985

.

.Garelte, Nolie= No ‘IT.;

dated

Derinber 1966

the Jlet dey of

'.(}a:zn:iu Nolice No  [480
dated the ISth day of |°

— e —

Munager, Donyo Sabuk Egale,
FO Thika, Thika Digtnet !

‘LO 6729, P Rungren, Eig,
Mbogo Esede, PO Malkuyyu,
Thikz District

By Deleing [rem Schedule Vv
(Trypenosomiasis)  thereta ™ the

Iollowing —
o 3 mar

MLO 9441, 97E and 16759,
Stephen Kisdu, PO Box 165,
Emby, Thika Dwtnd '

V-
the

By " delots ng
(Trypanosemiass)
fall wwIng —

SLO 20142, M, 217 en
X", The Manzger, Gatuanyay,
PO Box 211,

o™ P

[rorn - Schedule
therdn

Esater
Thyks Distn

Thikn E’g :
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Appendix VII -

Report of the Departmental Committee on Lands on
its consideration of the Petition by Former Workers
of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land
in Roysambu Constituency by the Kenya Defence

Forces
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CHAIRPERSON'S FOREWORD

The Petition bf former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces was conveyed to the House by the Honourable Speaker on behalf of petitioners on

27" June 2019,

In considering the petition, the committee held meetings with the petitioners on Tuesday,
6" August 2019, the Ag. Chief Executive Officer, National Land Commission, on gt
August 2019 the Chief Administrative Secretary Ministry of Lands and Physical Planning
on 15™ October,2019, 26" and 28" November, 2019 , the Principal Secretary, Ministry of
Defence on 5" November 2019, the Chief Executive Officer Uchumi Supermarket Ltd on
91% and 26" November, 2019, the Director Legal Services, Kenya Commereial Bank and
the Director, Jewel Complex Ltd on21* November 2019

The Committee is thankful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its siftings. The
Committee is also thankful to the Petitioner, the Ag. Chief Executive Officer, National
Land Commission, the Chief Administrative Secretary Ministry of Lands and Physical
Planning, the Principal Secretary, Ministry of Defence, the Chief Executive Officer
Uchumi Supermarket Ltd, the Director Legal Service, Kenya Commercial Bank and the
Director Jewel Complex Ltd for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to
table the Report of the Departmental Committee on Lands on its consideration of the
Petition by former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces

Hon. Dr. Rachael Xaki Nyamai, MP
Chairperson, Departmental Committee on Lands
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EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by former workers of
the late Mayer Jacob Samuels regarding invasion and eviction of the workers from their
land in Roysambu Constituency by the Kenya Defence Forces. The Petitioners prayers
are that the National Assembly through the Departmental Committee on Lands does;
i. Ensures the upholding of the petitioners’ right to occupy, reside and
do business and own LR. No. 5875/2

1. Expedites the issuance of subtitles/leases for the approved letters of
allotment issued to the members of Roysa Community Development
Saociety;

iil. Preserve the (itle deeds and issues for public purposes whose
allotments are held by the society:;

iv. Investigates the eviction and invasion by the Kenya Defence Forces
from LR. No. 5875/2 and any claim of ownership by the same or any
other interested party; and

v. Order compensation for the demolition of the petitioners ‘premises
and any other relief that may be available

The Committee observed that the owner of the land in question LR. No. 5875/2 located in
Roysambu, measuring 17.16 acres under a lease of 99-years which commenced from 1%
November 1904 and expired on 1* November, 2003 is Mr. M. J Samuels.

The Committee noted that whereas there exists evidence that the government intended to
acquire LR. No. 5875/2 belonging to Mr. M. J Samuels as evidenced by gazette notices
No. 51515 and 51552 of 1985, the acquisition process was not completed as the out of
court negotiations between the government and Mr. Meshumor Jacob Samuel on amount
of compensation to be made were never concluded. (Annex 1).

There was contradictory information in the Ministry of Defence concerning the intended
acquisition of L. R No. 5875/2. Indecd, in a letter dated 26" January 1987, the Permanent
Secretary, Department of Defence informed the Commissioner of Lands that the muilitary
had carried out an inspection of the land and found it unsuitable for the intended purpose
unless four additional parcels of land swrounding the plot was acquired to enhance
security as the plot was located in a residential area. However, on 10" April 1987 Major
General Munyao wrote to the Commissioner of Lands vide a letter Ref
DOD/CGS/49/LND asking the Commissioner to disregard the content of the letter by the
Permanent Secretary until the military made further contact on the issue. Based on the
submissions of the National Land Commission, the military did not make the said contact
to date.

Although, the Ministry of Defence submitted that the land was valued at Kshs. 3,530,500
and the sum was duly paid by the Ministry to the Commissioner of Lands, the Committee
noted that the High Court under Land Acquisition Appeal No. 2 of 1986 had enhanced the

award ta Ksha 23 N00.000 and the same has not been naid to date to Mr. Meshumor Jacob
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compensation was to be paid promptly. This was never done. (Annex 2)

Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing
that Kshs. 3,530,500 was paid to the Commissioner of Lands, there was 10 evidence
submitted to indicate that the money was deposited to Middle East Bank ‘and released to

Mr. Jacobs.

Further, while the Ministry of Defence submitted that the land in question was formally
handed over to the Ministry on 25" June, 1986, the Committee noted with concern that the
Kenya Defence Forces only occupied the said land thirty-three years later, this being in
2019 and the land remains undeveloped to date. This was further confirmed by a letter
dated 14™ June, 2004 by the then Permanent Secretary, Ministry of Lands and Settlement
to Mr. John Githongo the then Permanent Secretary in the office of the President
indicating that the Kenya Defence Forces had already taken possession of the property and
moved in but had thought the cost was too much and consequently moved out of the

property.

Based on the submissions of the Nairobi County Government, the squatters living on the
parcel of land in question were about 400 to 500 persons, there was an informal primary
school and nursey school for the squatters” children, the land was occupied by 43 rows each
with 10 permanent and semi-permanent. houses, there were few commercial buildings,
garages and workshops, there were two structures used as churches and there were numerous
kiosks and churches. This was corroborated by the minutes of 25" June, 1986 submitted by
the Ministry of Defence which indicated that there were two hundred and fifteen persons
living there, there were forty-three blocks still existing and two jua kali garages.

The Committee also observed that there were three files that had been opened in respect of
LR No. 5875/ 2 these being-
(1) The original file regarding the land in question No. 21946/2, LR. No. 5875
with an acreage of 17 acres indicating that the land belonged to Mr, Mayer
Jacob Samuels.
(2) A second file with file no. 202033 & LR No. 5875/2 with an acreage of 6.864
Ha. which contained an allotment letter that was issued on 26" June, 1999 fo
Solio Constructions Limited and contained other documents.

(3) A third file no. 215826, LR No. 23393 for land owned by Grace Independent
Baptist Mission Trustees, a file which was used by officials in the Ministry to

register an amalgamation with laid parcel No. 5875/2.
The Ministry of Lands and Physical Planning submitted and confirmed that the second file
and third file had been opened fraudulently as evidenced by-

(1) The purported transfer of lease to Solio Construction Limited was done when
there was already a subsisting lease of 99 years which was to expire in 2003
and the transfer was effected in 2001, two years before the expiry of the lease.

(2) The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer
form transferring the parcel of land LR, 5875/2 from Solio Construction
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Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her
unique number (14) was used in the said form.

(3) The third file no. 215826, LR No. 23393 allegedly seeking to amalgamate land
parcel No. 5875/2 with LR. No. 23393 was being done yet the lease for LR.
No. 23393 had also expired. -

(4) The certificate of Incorporation -of Solio Construction Company was dated
18th August 1999 while the letter of allotment was issued on 26th June, 1999
revealing that the allotment was doné two months before the Company was
incorporated.

(5) A letter dated 14™ June, 2004 by the then Permanent Secretary, Ministry of
Lands and Settlement to Mr. John Githongo the then Permanent Secretary in
the office of the President instructing the Anti-Corruption Commission to
investigate and take action against the fraudulent allocation of L.R No. 5875/2
to Solio Construction Company; and

{6) The subsequent aticipt (o amalgamaie the iwo pieces of iand was being done
albeit the existence of a caveal on the land dating back to 2004.

However, the parcel of land L.R No. 23393 was not the subject matter of the Petition and
was only relevant to the extent that the third file was opened for purposes of fraudulently
amalgamating L.R No. 5875/2 with L.R No. 23393,

There was no evidence submitted to the Committee to indicate that the Kenya Defence
Forces having allegedly acquired the land in 1986, gazetied L.R No. 5875/2 as a protected
area. :

Based on the submissions of the National Land Comniission, a current search at the Land
Registry indicated that no record on the land was available save for that the last registered
owner of L. R No. 5875/2 was Mr. M.J. Samuels.

There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2. :

In accordance with the property rates payment request submitted by the Nairobi County
Government, the property rates were still due to be paid by Mr. M. J. Samuels signifying
that the records of the county still identify Mr, M. J. Samuels as the owner of the land.

The National Land Commission confirmed that the lease for LR. No. 5875/2 expired on 1%
November, 2003 and reverted back to the Nairobi County Government by virtie of Article
62 of the Constitution.

The Nairobi County Government ‘in its submissions confirmed that survey of LR. No.
e IR ! - i
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The Nairobi County Government had already issued allotment letters to the Members of
Roysa Community Development Society regularizing individual ownership upon payment
of Kshs. 69, 500 of which some of the members had already paid.

There wis collusion between officials of the Ministry of Lands and Physical Planning as
evidenced by the second and third files in order to effect fraudulent transactions on L. R

No. 5875/2 leading to loss of public funds.

Although, the Minisiry of Lands and Physical Planning submitted that it was aware that
the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for amalgamation,.
the Ministry did not submit the twao titles to the Committee.

The Committee noted with concemn that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still receiving
transactions payments from members of Roysa Community Development Society for
titling of L.R 5875/2 to individual members.

The Ministry of Lands and Physical Planning never informed the Committee that it was
aware there was any sub-division scheme that was ongoing, yet the documents submitted
to the Committee indicate that the Ministry was involved in the sub-division precess.

In response to the Petitioners’ prayers and based on the observations, the Committee
recommends that the Ministry of Lands and Physical Planning in consultation with the
National Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 5875/2 within 180 days of tabling of this Report.

The Comumitiee also recommends that the Director for Criminal Investigations does
investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L. R No.
5875/2 and the Director of Public Prosecutions does prosecute any person found culpable
within 90 days of tabling of this Report.

Finally, the Committee recommends that the Ministry of Lands and Physical Planning
does secure the title relating to L.R 23393 with a view of ensuring that innocent Kenyans
do not lose money through fraudulent transactions as evidenced by the attempt to
amalgamate it with L.R 5875/2.

(5]
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1.0 PREFACE

1.1 Mandate of the Committee ' W

2. The Departmental Committee on Lands is established pursuant to the

provisions of  Standing Ourder No. 216 (1) and (5) with the following terms of If

reference: - : : : : . -

B,

(i) make reports and recommendations to the House as often as possible, E’E

including recommendation.of proposed legislation; _

(i) investigate, inquire into, and report on all matters relating to the i_

mandate, management, activitics, administration, operations and :

cstimates of the assigned Ministries and departments; “

(ii) study the programme and policy objectives of Ministries and _
departments and the effectiveness of the im plementation; ; .

(iv) study, access and analyze the relative success of the Ministries and o

deparimenis as measured by ihe resulis obtained as compared with their ﬁ*

stated objectives;

(v) investigate and inquire into all matters relating to the assigned
* Ministries and departments as they may deem necessary, and as may be

referred to them by the House or a Minister. :f
(vi) study and review all legislation referred to it. ki
1.2 Committee subjects =
3. The Comumittee is mandated to consider the following subjects: i
a) Lands i
b) Settlement
1.3 Oversight

4. The Committee oversights the Ministry of Lands and Physical Planning; and
the National Land Commission.
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" 1.4 Committec Membership

5. The Committee membership comprises: -

‘Hon. Dr. Rachael Nyamai, MP — Chairperson

MP for Kitui South Constituency

Jubilee Party

Hon. Khatib Mwashetani, MP — V/Chairperson

MP for Lunga Lunga Constituency

Jubilee Party

Hon. Jayne Wanjiru Kihara, MP

Member- for Naivasha
Constitilency

Jubilec Party

Hon Joshua Kutuny Serem, MP

Member for Cherangany
Constituency

Jubilee Party

Hon, Kimani Ngunjiri, MP
Member for Bahati Constituency

Jubilee Party

Hon. Mishi Mboko, MP

Member for Likoni Constituency

Orange Democratic Movement

(ODM)

Hon. Omar Mwinyi, MP

Member for Changamwe
Constituency

Orange Democratic Movement

(ODM)

Hon. Ali Mbogo, MP

Member for Kisauni
Constituency

Wiper Democratic Movement

(WDM)

Hon. Babu Owino, MP

Member for FEmbakasi East

Constituency




Orange Democratic Movement

(ODM)

Hon. Caleb Kipkemei Kositany,
MP

Member for Soy Constituency

Jubilee Party

Hon. Catherine Waruguru, MP

Woman Member for Laikipia
I il
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JUDLEC FArty

Hon George Aladwa, MP

Member for Makadara
Constituency

Orange Democratic Movement

(ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West
Constituency

Jubilee Party

Hon. Jane Wanjuki Njiru, MP

Woman Member for Embu
County

Jubilee Party

Hon. Josphat Gichunge
Kabeabea, MP

- Member for Tigania East

Constituency

Party of National Unity (PNU)

Hon. Owen Yaa Baya, MP

Member for  Kilifi  North
Constituency

Oranee Democratic Movement
ODM

Hon. Samuel Kinuthia Gachobe,
MP

Member for Subukia
Constituency

Jubilee Party

Hon. Simon Nganga Kingara,
MP

Member for Ruiru Constituency

Jubilee Party

Hon. Teddy Mwambire, MP
Member for Ganze Constitueny

Orange Democratic Movement

(ODM)
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1.5 Committec Secretariat

6. The Committee secretariat comprises: -

Lead Clerk
Mr. Leonard Machira
Clerk Assistant I
Mr. Ahmad Guliye . Mr. Adan Abdi
Clerk Assistant III Fiscal Analyst ITI
Ms. Winnie Kizia
M. Joseph Tiyan Media Relations Officer III
Researcher II1
Mr. Nimrod Ochieng
Ms. Peris Kaburi : Audio Officer

Serjeant-At-Arms
Ms. Jemimah Waigwa

Legal Counsel




2.0 INTRODUCTION

7. The Petition by the former workers of the late Mayer Jacob Samuels regarding
invasion and eviction of the workers from their land in Roysambu Constituency by
the Kenya Defence Forces was conveyed to the Houge by the Honouarable Speaker
on behalf of petitioners on 27" June 2019,

8. The Petitioners wished to draw the attention of the House to the following, that:

i

1.

1v.

vi.

vii.

They are former workers of the late Mayer Jacob Samuels who were
employed in various cadres in his sisal processing farm and workshop
industry on L.R. No. 8575/2, before he passed away in 1974 They lived on
the premises since then; |

The deceased ‘s sons revived the business later and the petitioners
continued working for them. The employers defaulted on paving salaries
and instead requested the employees to continne living on the land when
they were abroad;

The petitioners registered Roysa Communi ty Development Society to
safeguard the land from grabbers; .

They used the socicty to request the Nairobi City County Government to
allocate the Jand to them.

A subdivision scheme was approved by the County Government of Nairobi
and the National Land Commission and the petitioners were issued with
letters of allotment;

A platoon of the Kenya Defence Forces (KDF) evicted them from the land
and demolished their homes, business premise and old structures in April
2019 on grounds that the land belonged to KDF. They have since been
blocked from accessing the premises and

The is no matter pending in court on relation to the petition,

9. Therefore, the petitioners pray that the National Assembly through the Departmental
Committee on Lands;

Ls

il.

if,

iv.

Ensures the upholding of the petitioners’ right to occupy, reside and do
business and own LR, No. 5875/2

Expedites the issuance of subtitles/leases for the approved letters of
allotment issued to the members of Roysa Community Development
Society:

Preserve the title deeds and issues for public purposes whose allotments are
held by the society

Investigates the eviction and invasion by the Kenya Defence Forces from
LR. No. 5875/2 and any claim of ownership by the same of any other
interested party; and

.
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v. Order compensation for the demolition of the petitioners ‘premises and any
other relief that may be available



3.0SUBMISSIONS _
3.1 Submissions by the petitioners

10. The Commiittee held a meeting with the petitioners on Tuesday, 6" August 2019,

I1.

12.

14,

15,

17

During the meeting the petitioners informed the Committee as follows:

The petitioners stated that they used to work for the late Mayer Jacob Samuels, who
owned the land in question land in Roysambu constituency, He left the country and
passed on in 1974,

Thereafter the late Mayer Jacob Samuels® two sons came to manage the land and
operate the business. They alleged that the brothers were deported from the country
after they declined an offer on the compulsory acquisition of the land made by the
Kenya Defence Forces (KDF). The owners had made an offer of Ksh. 26 million for
the land, while the military offered Ksh 3 million.

- The petitioners also stated that although the KDF intended to acquire the said land,

,senior military officers advised that the land was not suitable for use by the military as
it was located in the middle of a densely settled area and it would require the
acquisition of adjacent land to create enough land to secure a military facility,

There was also no evidence to indicate that the muilitary paid any compensation to the
owner.

In 2003 the government declined to renew flie lease for the land and the two sons had
also left the country leaving the workers with no income, The workers then decided to
start businesses in the arca that included a garage and parking yard for lorries in order
to make ends meet.

- In 2004 a group of invaders attempted to enter the Jand and erect old containers on it.

However, the invaders were repulsed. Following the attempted grabbing of the land the
petitioners were advised to register a com pany and use it to acquire the land.

On 6" May 2004 the petitioners registered a company known as Roysa Community
Development Society; registration No. No. 446760 and used it to request the County
Government of Nairobi to allocate them the land.

.On 17" February 2015 the County Government of Nairobi wrote to the National Land

Commission indicating that the County Government had allocatec the land to the
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society. The Commission in a rejoinder dated 10" March 2016 informed the County
Government of Nairobi that since the lease to the land had expired and was not
renewed, the land had reverted to the County Government and therefore it was in order
for the County Government to allocale it to Roysa Community Development Society.
The petitioners tabled the said correspondence to the Committee.

19. The petitioners accepted the offer and paid the required fees for the issuance allotment
letters through their trustees. They also paid the required fees to amend the index map
and for valuation of the parcel of land to facilitate subdivision and issues of a certificate

of subdivision.

20. However, in April 2019 a group of people in military unifonn and in green lomies
invaded the land and displaced the petitioners. The invaders also erected six tents on
the land.

3.2 Submissions by the Ag. Chief Executive Officer, National Land Commission
21. The Committee held a meeting with the Ag. Chief Executive Officer, National Land
Commission on 8" August 2019. During the meeting the Ag. Chief Executive
Officer informed the Committee that apart from the petitioners, the Kenya Defence
Forces and Uchumi Supermarket Ltd also claimed to own the land that is the subject
of the petition. She also stated that the County Govemment of Nairobi in
conjunction with the National Land Commission had also issued letters of allotment

to the petitioners.

22. Mr. Antipas Nyanjwa Deputy Director Investigations, National Land Commission
informed the Committee that he was tasked by the Commission to investigate the
matter and submitted a report that established the following:

23. Chronology of land parcel LR No. 5875/2: Lt. Col James Hays Sadler who was
the Commissioner for East Africa Protectorate leased LR. No. 1012 comprising
4443 acres in 1904 1o Henry Herbert Tarlton for a period on 99 years. The lease then
subdivided the land into five plots each comprising 200 acres in 1920 and the said
plots were further subdivided into 20-acre plots in 1927. LR 5875/2 comprising
17.16 acres was one of the plots created out of the further subdivision.

24. The plot was transferred to Mr. H.V. Briscoe on 19" February 1930, who transferred
it to Mrs. K. M Forbes on 19" February 1930. Mrs. K. M Forbes also transferred it
to Mr. F.K. Kelly on I MARCH ,1940, who transferred the plot to E.A. Residential
Estate Limited. In 1964 a Mr. Smith was appointed as a liquidator of the company
by the Kenya Government, but the company transferred the plot to Mr. Bau Salou
Dean, Mr. Bau Saoul Dean also transferred it to Mr. Mayer Jacob Samuels, who
died in 1974 but remained the registered owner oft the land.



23,

20.

27,

30.

31

In 1976 a Mr. Rapahel Jacob Samuel a brother to the deceased owner and Mr.
Meshumor Jacob Samuels the deceased’s half-brother applied to the High Cowt in
Nairobi for grant of letters of administration under Probate and Administration No.
103 of 1976.

In a letter to the Commissioner of Lands, dated 31* January 1986, Robson, Harris &
Company Advocates, clainied that Mr, Meshurmor Jacob Samuels obtained an order
vesting the land in him as the sole registered owner.

Purported acquisition of LR. 5875/2 by the Kenyan Military in 1985: The
Government through Gazette Notice No. 5151 dated 22" November 1985 published
an intention to compulsorily acquire the land to set up a Kenya Army School. But
Mr. Meshurmor Jacob Samuel through his advocate protested and an inquiry was
held on the 5" and 18™ of Febrnary 1986. During the inquiry Mr. Meshurmor Jacob
Samuel made an offer of Khs. 25 million for the land while the government valued it
at I<sh. 3,535,000, which Mr. Meshurmor Jacob Samuel rejected and went to court.

The court ruled that the government acquires the land at a fee of Ksh. 23 million.
The government appealed but in 1997 the court stood over the case generally to
allow for both parties to reach an out of cowrt settlement, but no agreement was
reached to date.

.In a letter Ref. DOD/698/2/Wks dated 26™ January 1987 the Permanent Secretary,

Department of Defence informed the Commissioner of Lands that the military had
carried out an inspection of the land and found it unsuitable for the intended purpose
unless four additional parcels of land surrounding the plot was acquired to enhance
security as the plot was located in a residential area.

.On 10" April 1987 Major General Munyao wrote to the Commissioner of Lands

vide a letter Ref. DOD/CGS/49/LND asking the Comimissioner to disregard the
content of the letter by the Permanent Sccretary until the military made further
contact on the issue.

However, the military did not make the said contact to date. The Ministry of
Defence also indicated it could not pay the Ksh. 3.530,500 as per the government
valuation of the land due to financial constraints. Therefore, there is no evidence that
the government made any payment towards the compulsory acquisition of the land.

Current status of the land: The Committee was informed that a current search at
the Land Registry indicated that no record on the land were available, However the
investigation officers extracted the above-mentioned information from the valuation

o

Bt

TR

T
e

L an

i

£

3
"
1

e
'

gy

o
L

EL

A
Lr

o
R

o—_
i

T
ZT R

3
il

i

B

35

i

ki



32,

33,

34,

3.

36.

37.

file. A search at the County government of NAIROBI indicated that the land was
last registered to Mr. M.J. Samuels.

On 4™ November 1985 Mr. M J. Samuel, through Tysons Habenga Limited,
requested for an extension of the lease for the land in question in a letter Ref.
BOR/VAL/mm explaining the.land had only eighteen years left on the 99 years
lease, However, the Commissioner of Lands refused to extend the lease. Technically
the land then reverted to the government and by extension to the County
Government of Nairobi as provided for the Constitution.

Other Claimants: The Committee was informed that other parties had made several
attempts to acquire the land fraudulently. The said parties include Solie Construction
Limited that claimed to have been allocated the land by the government. However,

the investigations by the commission revealed that the said grant was fraudulent as

the company had two sets of title for the same property. the first was registered on
18" May 1992 with two different IR numbers, raising doubt on the authenticity of
the title. The title was also charged to Barclays Bank of Kenya on 26™ October
1993 even before the title was registered and stamp duty paid.

The second set of title held by Soli Constriictions company Limited was registered
on 24™ January 2001 when the same title was already charged to Barclays Bank of

Kenya.

There was 1o surrender of the original certificate of lease and the claim that this was
a new grant of 99 years effectivé 1** July 2019 but this cannot be so because the old
Jease held Mr. Mayer Jacob Samuels was still valid and was to expire 2003 . Further
the Solio Construction Limited title was registered on 18" May 1992 before the
lease comumenced on 1% July 1999.

Solio Construction Limited then purported to have sold the land to Kasarani Mall
Limited who transferred it to Uchumi Supermarkets. 9998 shares of Kasarani Mall
are held by Uchumi Supermarket according to records obtained from the Registrar
of Companies.

Conclusion: In a letter Ref. 21046/I1/50 addressed to Robson Harmis & Company
Advocates dated 13" March 1986 the Commissioner of Lands declined to renew the
lease held by Mr. Mayer Jacob Samuels. This meant that the land reverted to the
government and by extension of the new Constitution to the County Government of
Nairobi. The County Government of Nairobi vide a letter Ref. No. LS/007/001754/
sem/MK dated 9™ 2018 requested the Permanent Secretary Ministry of Lands to



include Roysa Community Development Society in the titling of the land
LR.5875/2, '

3.3 Submissions by the Chief Administrative Secretary, Ministry of Lands and Physieal

Planning

58.

40.

41,

42,

43,

44,

45,

The Committee held a meeting with the Chief Administrative SCCI'&TIEII‘)’ Ministry of
Lands and Physical Planning on 15 October,2019. The Chief Administrative
Secretary informed the Committee that;

- Background; L.R No. 5875/2 measuring 17.16 acres arose from a subdivision of

L.R. No. 1012 which measured approximately 4,443 acres. In 1964. it was
transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with
effect from 1% November 1904, The lease expired on 1* November, 2003.

Notice of intention to acquire the land: The Commissioner of Lands received a
request for the reservation and eventual acquisition from the Department of Defence
vide a letter dated 8" August 1985. Subsequently the Government published a notice
of intention to acquire the land vide Kenya Gazette Notice No. 5151 and 5152 of
22" November 1985.

The notice reflected the size of the land as being 16,16 acres but this was corrected
vide a corrigénda in the Kenya Gazette on March 14", 1986 to read 17,16 acres.

A ‘Notice of Taking Possession’ by the government absolutely was lodged and
registered in volume N, 10, Folio 494/30 File 6943 on June 25, 1986.

Request for extension of lease: The Chief Administrative Secretary submitted a
copy of a letter Tysons Habenga Limited on behalf of Mr. M/J. Samuel dated 4"
November 1985 seeking an extension of the lease of the land LR. No. 5875/2. The
said letter indicated that the term of the lease was 99 year effective from 1™
November 1904. The lease expired on 1% November 2003

On 1’ December 1995 a request for allocation of the same land from Prilscot
Company Limitéd was communicated but was declined as the land had prior
comimitments-and was not available for allocation.

The Chief administrative Secretary informed the Committee that the National Land
Commission and the County Government of Nairobi made an irregular attempt to
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46.

47.

48.

49.

50.

#1.

a3.

allocate the same land to Roysa Development Society. He stated that LR No. 5875/2
was compulsorily acquired by the Government. and reserved for KDF and hence is
not within the purview of the County Government or the National Land
Commission. Therefore, it was not available for allocation or subdivision.

The Committee held a follow up meeting with the Chief Administrative Secretary,
Ministry of Lands & Physical Planning, who was accompanied by Mr. Edward
Kosgei, Director, Land Administration, on Tuesday, 26" November, 2019.

During the meeting the Chief Administrative Secretary retaliated that the land in
question initially belonged to one Mr. Mayer Jacob Samuels with 99-years lease that

expired in 2003.

The Chief Administrative Secretary emphasized that the Government acquired the
said parcel of land in 1985 for military use, however the acquisition was not
completed as the owner went to court challenging the value of the land.

The court enhanced the amount payable to the owner in lieu of the land to 23
million. The government appealed the ruling to allow for an out of court settlement.
The Department of Defence took possession of the land on 25" June, 1986 after
depositing Ksh 3 million in court.

In 2001, officials in the Ministry fraudulently opened a new file for the land in
question and allocated the same to Solio Construction Company Limited through an
allotment letter as a fresh allocation. The land was transferred to Kasarani Mall, a
subsidiary of Uchumi Supermarkets Plc on 20" March, 2001as LR No. 85371/2.

In 2018, the said officials in the Ministry sought to amalgamate the parcel of land
LR No. 5875/2 with another parcel LR. No. 23393 registered in the name of
Kasarani Mall using the latter file.

. The amalgamation deed plan and the new lease had been prepared however, the

new lease could not be registered as the titles were charged by banks.

Mr. Edward Kosgei, Director, Land Administration stated that the Ministry officers

implicated in the fraudulent transactions on the second file were;

a. Mr. S.K W. Wangilla,( deceased) - who opened the fraudulent file

b. Ms. Sarah Mwenda — who signed the transfer between Solioc Construction
Company and Kasarani Mall in 2001

c. Mr. Fedson Orare — who signed the amalgamation registration form regarding
parcel of land LR No. 5875/2 with another parcel LR. No. 23393

8



d. Mr. Gordon Ochieng - who endorsed the amalgan{ation registration form
regarding parcel of land LR No. 5875/2 with another parcel LR. No. 23393
€. An unidentified officer from the Survey of Kenya.

54. The Committee held a third meeting with the Chief Administrative Secretary,

Ministry of Lands and Physical Planning on 28" November 2019. The Chict
Administrative Secretary was accompanied by Ms. Sarah Mwenda, the Chief Land
Registrar, and Mr. Fedson Orare, a Senior Land Registrar. They informed the
Comumittee that;

- The original file regarding the land in question No. 21946/2, LR. No. 5875 with an

acreage of 17 acres indicated that the land belonged to Mr. Mayer Jacob Samuels. [t
contained a legal notice for compulsory acquisition by the Kenya Defence Forces.

- They stated that the title deed for LR. No. 5875/2 was in a deed file stored in the

Land Registry.
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was frandulently opened by Mr. S.K W. Wangilla, an officer in the Ministry, who is
deceased. It contained an allotment letter that was issued on 26" June, 1999 to Solio
Constructions Limited, which was signed by the deceased officer, The said file also
contained the following documents:

2) An acceptance of offer letter dated 22" January,2001 and a cheque of
3,306,800 for the allotment letter and a receipt from the Ministry of the same
amount dated, 23 January 2001.

b) A certificate of incorporation dated 18% August 1999 and letter of allotment
was issued on 26™ June, 1999,

¢) An indent from the Survey of Kenya dated 19" October, 2000 for the Deed
Plan. . '

d) A letter from the then Permanent Secretary for Lands — Eng. E. K Mwongera -
dated 22™ July 2004 highlighting the fraudulent transactions on the land.

e) A letter dated 26" July 2004 by Ms. I.M Okungu, the then Commissioner of
Lands confirming to the Permanent Secretary that the land was acquired for
Military use and a compensation of 3,530, 500 was 1o be paid to the owner by
the Department of Defence.

f) A letter dated 28" November 2005 by Uchumi Supermarkets Plc to the
Commissioner of Lands making reference to a meeting and indicating that the
company was aware that the land had been acquired by the govemment for
military use and making reference of a land tribunal that would be formed
determine the matter.
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58. Ms. Sarah Mwenda denied signing the transfer form,which transferred the parcel of
land LR. 5875/2 from Solio Construction Company Ltd to Kasarani Mall Ltd in
2001, although a stamp bearing her unique number (14) was used in the said form,

59. The officials also stated that a third file No. 215826, LR No. 23393 for land owned
by Grace Independent Baptist. Mission Trustees, was used by officials in the
Minisiry to register an amalgamation with land parcel No. 5875/2, Upon perusal of

the third file the Committee noted that the lease for LR. No. 23393 had alse expired.

60. Mr. Fedson Orare acknowledged that he signed a surrender of titles for LR.NO.
5875/2 and LR No. 23393 together with a new lease which were booked at the
Ministry on 7™ February 2019 by Kasarani Mall Company Ltd. He informed the
Commiitee that one Mr. Ochieng prepared the documents and that he signed the
amalgamation form based on the information provided by the said Mr. Ochieng.

61. Mr. Orare also claimed that the file containing the said amal gamation form did not
contain a caveat, when he acted on it.

62. However, he stated that the said amalgamation was not completed, and the
surrendered documents were in the custody of the chief Land Registrar. He added
that the same were secured at the Land Registry -at the Ministry of Lands and
Physical Planning.

3.4 Submissions by the Cabinet Secretary Ministry of Defence

63. The Committee held a mesting with the Principal Secretary, Ministry of Defence on
Tuesday, 5™ November 2019. During the meeting the Principal Secretary informed

the Committee that:

64. The Ministry of Defence lawfully owns the parcel of land that is the subject of the
petition and the same was lawfully occupied by the Kenya Defence Forces.

65. The land in question LR. No. 5875/2 was compulsorily acquired by the Ministry of
Defence through the Commissioner of Lands vide Gazette Notices No. 5151 and

5152 of 1985.

66: The land was valued at Kshs. 3,530,500 by the Commissioner of Land_s which sum
was duly paid by the Ministry to the Commissioner of Lands.

67. Mr. Samnels had commenced proceedings to challenge the government valuation of
the land in the High Court under Land Acquisition Appeal No. 2 of 1986. In

10



68.

69.

70.

71

accordance with section 13(2) of the Land Acquisition Act, the compensation money
was deposited in the High Court by the Commissioner of Lands and a deposit receipt
issued by the High Court Registrar, The money was subsequently deposited to
Middle East Bank and released to Mr. Jacobs on 3™ October, 1987. This was
confirmed by the Attorney-General in a letter dated 23 April, 1997 and M/S
Robson Harris and Company Advocates confirming that Kshs. 3,530,500 was
received by them on behalf of their client, In accordance with section 19(1) of the
Land Acq11151l1011 Act, the Commissioner of Lands issued a notice of taking
possession on 25™ June 1986. The notice also required Mr. Jacobs to deliver the title
document to the Registrar of Titles for cancellation. The title for the land vests in
Government free from encumbrance in accordance with section 19(4) of the Land
Acquisition Act.

The High Court enhanced the award to Jcshs 23, UOU ,000 and the same was
! Appeal No. 109 of 1087,
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The Appeal was howe\-'er stood over generally by consent of the Parties to enable
them to pursue an out of court settlement. Owing to the fact that the family of M.
Jacobs relocated from Kenya to Israel, the out of court negotiations were not
concluded.

ﬂ

The land was used as a temporary camp for military athletes due to its proximity to
Kasarani sports complex. In early 2019, the same land was identified as a potential
land for construction of Senior Non-Commissioned Officers housing under the
affordable housing program.

The Ministry was not aware of any other paity claiming the land and no persons
were evicted or property destroyed when the Ministry improved the security of camp
through the deployment of officers who eracted tents on the land in question as no
persons were residing in the camp as claimed by the petitioners.

The Nairobi City Council lacked the capacity to allocate the land as it did not own
the same land and the Ministry of Defence did not consent to the purported sub-
division and allocation of the Land in question to the petitioners by the County
Government and the National Land Commission.
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3.5 Submissions by the County Secretary Nairobi City County Government

72. The Committee received written submissions ﬂo'm the Mr. Leboo Ole Moritant, the
County Secretary, Nairobi City County dated 7" Novembe; 2019, He stated that:



. According to the County Gevernment records the owner of the land in question LR.

" No. 5875/2 located in Roysambu is Mr. M. J Samuels.

74.

75

76.

1.

78.

19

Roysa Community Development Society in a letter dated Glh_May 2004, in which the
society indicated that its membership comprised former workers of the owner of the
parcel of land and that they had lived on the Jand since the early 1970s, requested the
County Government of Nairobi to allocate them the land..

The County Government carried out due diligence on the application by the society and
established, among other things, that: '
i. The squatters living on the parcel of land in question were about 400 to 500
persons.;
ii. There was an informal primary school and nursey school for the squatters’
children;
iii. The land was occupied by 43 rows each with 10 permanent and semi-
permanent houses;
iv. There were few commercial buildings, garages and workshops;
v. There were two structures used as churches; and
vi. There were numerous kiosks and churches.

On 17" February 2015 the County Goverment of Nairobi wrote to the National Land
Commission indicating that the County Government had no objection in the allocation
of the land in question to Roysa Community Development Society. The Commission in
rejoinder dated 10" March 2016 informed the County Government of Nairobi that
since the lease to the land had expired in 2003 and was not renewed the land had
reverted to the county govemment and it was for the County Government to allocate it

to Roysa Community Development Society.

The County Government then proceeded to allocate the parcel of land to the petitioners
as per the Nairobi County Regularization Act of 2015, which gave the County
Government the authority to settle people who occupied county or government land.
There was also no court order preventing the allocation of the said land. '

The petitioners accepted the offer and paid for the issuance an allotment letter through
their trustees and they also paid the required fee to amend the index map and for
valuation of the parcel of land to facilitate subdivision and issues of a cextificate of

subdivision and lease.

The County Government also carried out a survey of the land and the Director of
Survey qpproved the said survey on 1% November 2017.and also produced an area list
for each sub plot. The same was forwarded to the Land Registrar to facilitate the
issuance of titles to the squatters on 19" December 2017.

12




80. The Ministry of Lands and Physical Planning started the processing of titles by issuing

letters to individual members of Roysa Community Development Society. However,
the process of titling was not completed for unknown reasons

3.6 Submissions by the Chief Exceutive Officer, Uchumi Supermarket Lid

81.

83.

84.

86.

87.

The Committee held a meeting with Mr. Mohamed Mohamed the Chief Executive
Officer Uchumi Supermarket Ltd on Thursday 21% November, 2019 and 2
subsequent meeting on Tuesday, 26" November, 2019. During the meetings the
Chief Executive Officer informed the Committee that:

-Uchumi Supermarkets Pl lawfully acquired the land in question land,"

LR No.5875/2 through its subsidiary Kasarani Mall Ltd from Solio Construction

oimpany Lid in 2001 and paid Kgh, DJ GUU 000 o Suliv Consiruciion Company.
ey P .

According to the records held by Kasarani Mall Ltd a lease granting the piece of

land to Solio Construction Company Limited was issued vide Grant of Lease No. LR
85371on 1* July 1999.

The transfer of the parcel of land from Solio Construction Company Ltd to Kasarani
Mall Ltd was registered at the Lands Titles Registry and was signed by the
Commissioner of Lands, Mr. Sammy Silas Komen Mwaita on behalf of the
President and witnessed by the Regalstral of Tltles Ms. Sarah Mwenda.

. The Uchumi Supermarkets Plc then used title deed for the land to secure financing

from Kenya Commercml Bank (KCB) and Southern African Trade and
Development Bank on 7" December 2004. The facilities were paid and discharged
on 28" June 2011.

The Uchumi Supermarkets Plc had also entered into agreement to sell the land to

Jewel Complex Limited through financing by the bank. The buyer sought to buy the

said parcel of land as amalgamated with LR. No 23393 also owned by Kasarani
Mall.

Consequently, the company through its advocates requested KCB to release the two
titles to facilitate change of user and amalgamation. The surrender of titles and the
new leasc were booked at the Ministry of Lands as c-:v1dencecl by the booking form
dated 7™ February 2019 issued to the company.
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88.

39.

90.

o1

93.

94,

The transfer of the land was a subject of investigations by the Directorate of
Criminal following allegations of fraud and a caveat by the government that had
been placed on the title. The Chief Executive Officer further stated that the DCI had
found that the property was procedurally transferred to Uchumi Supermarkets Ple
and that there was no evidence of conspiracy between Solio Construction, Uchumi
Supermarkets Plc and the Land Registry during the allocation of the property. He
also stated that the investigation found the caveat on the title held by Kasarani Mall

Ltd had no legal basis.

The office of the Attorney General had also investigated the allegations of fraud
relating to the land and found that the Solio Construction Company had transferred a

valid title to Kasarani Mall.

Kasarani Mall had also filed a case in court Civil Case No. 495 of 2011 and obtained
a permanent injunction against Roysambu Community Self Help Group who
invaded the land and made similar claims to those contained in the petition.
Therefore, the question of ownership of the property had been heard and determined
in favour of Kasarani Mall by the Environment and Land Court.

The County Government of Nairobi demanded and accepted payments of land rates
by Kasarani Mall as evidenced by payment receipts issued to the company by the
County Government although, the County Government had not updated its records
and still indicated the owner of the land as being Mr. M. J. Samuels.

. Similarly, the Commissioner of Lands and its successor, the National Land

Commission had continued to demand payment of annual land rent from Kasarani
Mall.

The County Government of Nairobi and the National Land Commission have never
sought to revoke the grant of title held by Kasarani Mall or claimed a reversion of

the title to the Government,

The Petitioners have not produced documents to prove that they were indeed
employees of the late Mayer Jacob Samuels and their National Identification
Nuribers reveal that they were minors at the time they claim to have been

employees and some could not have been born at the time.

. The petitioners had also not been in oecupation of the land or erected structure on

the property as claimed in the petition. Kasarani Mall took possession of the land in
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2001. The company hired security guards to secure the land until the said guards
were evicted by the Kenya Defence Forces.”

96. The Chief Executive officer acknowledged that the company had a dispute regarding

the Jand in question with the Kenya Defence Forces and the same was being address"

through negotiations led by the Head of Public Service

3.7 Submissions by the Company Secrctary Kenya Commercial Bank

97. The Committee held a meeting with the Director Legal Service, Kenya Commercial
Baok on 21* November 2019. During the meeting the Director Informed the
Commitiee that:

98. The Bank had entered into a sale agreement with Kasarani Mall Ltd for the sale of
the tand in question LR.NO. 5975/2 to a clieni financed by the bank. The said parce]

of land was used as a security for the transaction

99. The bank was not in possession of the original title deed for LR. No. 5875/2 as
Kasarani Mall Ltd through Hamilton, Harrison& Mathew Advocates had requested
the bank to release the documents to facilitate the amalgamation of land parcels No.
LR No.5875/2 with LR.NO 23393 both owned by Kasarani Mall.

100.The bank accepted the request and released the two titles to the law firm.
101. The amalgamation of the two parcels has not been completed awaiting the issuance

of a certificate of title upon the lifting of a caveat placed by one of the cr reditors of
Uchumi Supermarkets Ltd. However, the two title deeds were surrendered to the

Land Registry at the Ministry of Lands and Physical Pla1mun<r as evidenced by a

booking form issued to Kasarani Mall.

3.8 Submissions by Jewel Complex Limited

102. The Comumittee held a meeting with the Director, Jewel Complex Limited on 21%
November 2019. He informed the Committee that:

103. The company was an interested party in the matter as it was in the process of
purchasing the land in question LR NO.5875/2 and LR NO 23393 from Kasarani
Mall on condition that the two parcels were amalgamated.



104.

105.

106.

107.

108.

Jewel Complex Limited established contacts with Uchumi Supermarkets Limited
through the Chief Executive officer Mr. Mohamed A. Mohmed and through its
[awyers Messrs. Muchoki Kangata Njenga & Cornpany Advocates.

He also stated that Jewel Complex Limited had paid a deposit of Ksh 330, 000,00 by
way of Real Time Gross Settlement to the vendor’s advocate client account held by
Harrison Hamilton and Mathew Advocates at KCB to facilitate the purchase of LR.

No. 5875/2.

The company had also acquired a loan from Equity Bank to facilitate the purchase of

-part of L.R 23393

He stated that the petition was submitted to the National Assembly in bad faith since
the petitioners were named as the 4™ defendants in Nairobi ELC No. 495 of 2011 in
which they lost the case and no appeal was lodged in court against the decision of
the court. In the said suit, the petitioners referred themselves as Roysa Community
Self Help Group while in the petition they stated that they were Roysa Development
Society. Therefore, the petition was an attempt to overturn a decision of the High

Court.

Jewel Complex Itd had committed a substantial amount of money by way of a
deposit and entered into an agreement with the Kenya Commercial Bank that shall
substantially affect it in the event of adverse findings by the Committee.
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4.0 OBSERVATIONS
The Committee made the following observations:

1.

n

The owner of the land in question LR. No. 5875/2 located in Roysambu, measuring
17.16 acres under a lease of 99-years which commenced from 1% November 1904 and
expired on 1¥ November, 2003 is Mr. M. ] Samuels, s y :

Whereas there exists evidence that the government intended to acquire LR. No. 5875/2

belonging to Mr. M. J Samuels as evidenced by gazette notices No. 51515 and 51552 of -

1985, the acquisition process was not completed as the out of court negotiations
between the government and Mr, Meshumor Jacob Samuel on aniount of compensation
to be made were never concluded. (Annex 1).

There was contradictory information in the Ministry of Defence concerning the
intended acquisition of L. R No. 5875/2. Indeed, in a letter dated 26" January 1987, the
Permanent Secretary, Department of Defence informed the Commissioner of Lands that
the military had carried out an inspection of the land and found it unsuitable for the
intended purpose unless four additional parcels of land surrounding the plot was
acr]uired to enhance security as the plot was located in a residential area. However, on
10™ April 1987 Major General Munyao wrote to the Commissioner of Lands vide a
letter Ref. DOD/CGS/49/LND asking the Commissioner to disregard the content of the
letter by the Permanent Secretary until the military macle further contact on the issue.
Based on the submissions of the National Land Commission, the military did not make
the said contact to date.

Although, the Ministry .of Defence submitted that the land was valued .at Kshs.
3,530,500 and. the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under Land Acquisition Appeal No. 2 of 1986
had enhanced the award to Kshs. 23,000,000 and the same has not been paid to date to
Mr. Meshumor Jacob Samuel. The Committee noted that the provisions of section 8 of
the Land Acquisition Act Cap. 295 (now repealed), required that where land is
compulsorily acquired, full compensation was to be paid promptly. This was never
done. (Annex 2)

Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing

that Kshs. 3,530,500 was paid to the Commissioner of Lands, there was no evidence ,

submitted to indicate that the money was deposited to Middle East Bank and released to
Mzr. Jacobs. -

Further, while the Ministry of Defence submitted that the land in question was formally
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handed over to the Ministry on 25" June, 1986, the Committee noted with concern that
the Kenya Defence Forces only occupied the said land thirty-three years later, this
being in 2019 and the land remains undeveloped:to date. This was further confirmed by
a letter dated 14™ June, 2004 by the then Permanent Secretary, Ministry of Lands and
Settlement to Mr. John Githongo the then Permanent Secretary in the office of the
President indicating that the Kenya Defence Forces had already taken possession of the
property and moved in but had thought the cost was too much and consequently moved

out of the property.

7. Based on the submissions of the Nairobi County Government, the squatters living on the
parcel of land in question were about 400 to 500 persons, there was an informal primary
school and nursey school for the squatters’ children, the land was occupied by 43 rows
each with 10 permanent and semi-permanent houses, there were few commercial
buildings, garages and workshops, there were two structures used as churches and there
were numerous kiosks and churches. This was corroborated by the minutes of 25" June,
1986 submitted by the Ministry of Defence which indicated that there were two hundred
and fifteen persons living there, there were forty-three blocks still existing and two jua kali

garages.

8. There were three files that had been opened in respect of TR No. 5875/ 2 these being-
i.  The origindl file regarding the land in question No. 21946/2, LR. No. 5875 with
an acreage of 17 acres indicating that’the land belonged to Mr. Mayer Jacob

Samuels.
i, A second’file with file no. 202033 & LR No. 5875/2 with an acreage of 6.864
Ha. which contained an allotment letter that was issued on 26" June, 1999 to
 Solio Constructions Limited and contained other documents. '
i, A third file no. 215826, LR No. 23393 for land owned by Grace Independent
Baptist Mission Trustees, a file which was used by officials in the Ministry to
register an amalgamation with land parcel No. 5875/2.

9. The Ministry of Lands and Physical Planning submitted and confirmed that the second
file and third file had been opened fraudulently as evidenced by-

i.  The purported transfer of lease to Solio Construction Limited was done when
there was already a subsisting lease of 99 yeats which was to expire in 2003
and the transfer was effected in 2001, two years before the expiry of the lease.

% The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer
form transferring the parcel of land LR. 5875/2 from Solio Construction
Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her
unique number (14) was used in the said form. ' .

Gi. The third file no. 215826, LR No. 23393 allegedly seeking to amalgamate
land parcel No. 5875/2 with LR. No. 23393 was being done yet the lease for

LR. No. 23393 had also expired.
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13,

14.

16.
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iv.  The certificate of Incorporation of Solio Construction Company was dated
18th August 1999 while the letter of allotment was issued on 26th June, 1999
revealing that the allotment was done two months before the Company was
incorporated.

v. A letter dated 14" June, 2004 by the then Permanent Secretary, Mmistry.of
Lands and Settlement to Mr. John, Githongo the then Permanent Secretary in
the office of the President instructing the Anti-Corruption Commission to
investigate and take action against the fraudulent allocation of L.R No. 5875/2
to Solio Construction Company; and

vi.  The subsequent attempt to amalgamate the two pieces of land was being done
albeit the existence of a caveat on the land dating back to 2004.

However, the parcel of land L.R No. 23393 was not the subject matter of the Petition
and was only relevant to the extent that the third file was opened for purposes of
fraudulently amalgamating L.R No. 5875/2 with L.R No. 23393,

There was no evidence subinitted to the Committee to indicate that the Kenya Defence
Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2 as a
protected area.

. Based on the submissions of the National Land Commission, a current search at the

Land Registry indicated that no record on the land was available saye for that the last
registered owner of L. R No. 5875/2 was Mr. M.J, Samuels,

There was no surrender or cancellation of the original certificate of lease held by M.
Mayer Jacob Samuels on L.R No, 5875/2.

In accordance with the property rates payment request submitted by the Nairobi County
Govemnment, the property rates were still duc to be paid by Mr. M, J. Samuels
signifying that the records of the county still identify Mr. M. 1. Samuels as the owner of
the land. )

. The National Land Commission confirmed that the lease for LR. No. 5875/2 expired on

1* November, 2003 and reverted back to the Nairobi County Govemment by virtue of
Article 62 of the Constitution,

The Nairobi County Govermnment in its submissions confirmed that survey of LR, No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each sub-plot including plots designated for public utilitjes.

The Nairobi County Govermnment had already issued allotment letlers 1o the Members
of Roysa, Community Development Society regularizing individual ownership upon
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18.

19,

20.

2L

payment of Kshs. 69, 500 of which some of the members had already paid.

There was collusion between officials of the Ministry of Lands and Physical Planning as
evidenced by the second and third files in order to effect fraudulent transactions on LK
No. 5875/2 leading to loss of public funds.

Although, the Ministry of Lands and Physical Planning submitted that it was aware that
the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for amalgamation,
the Ministry did not submit the two titles to the Committee. '

The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still receiving
transactions payments from members of Roysa Community Development Society for
titling of L.R 5875/2 to individual members.

The Ministry of Lands and Physical Planning never informed the Committee that it was
aware theré was any sub-division scheme that was ongoing, yet the documents submitted
to the Committee indicate that the Ministry was involved in the sub-division process.
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. 5.0 COMMITTEE RECOMMENDA TIONS

In response to the Petitioners’ prayers and based on the observations, the Committec
recommends that-

L. The Ministry of Lands and 'Pllysical Planning in consultation with the National
Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 5875/2 within 180 days of tabling of this Report.

2. The Director for Criminal Investigations does investigate the officers in the
~ Ministry of Lands and Physical Planning who may have caused loss of public funds
by effecting fraudulent transactions relating to L. R No. 5875/2 and the Director of

Public Prosccutions does prosecute any person found culpable within 90 days of
tabling of this Report.

3. The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through

fraudulent transactions as evidenced by the attempt to amalgamate it with I R
587572,
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Hon. Dir, Rachael Kaki Nyamai, MP
Chairperson, Departmental Committee on Lands
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Appendix VIII

Submission by the Ministry of Lands and Physical Planning regarding
the implementation status of the feport of the Departmental Committee
on Lands on its consideration of the Petition by Former Workers of the
Late Mayer Jacob Samuels regarding the invasion and eviction of the

workers from their Land in Roysambu Constituency by the Kenya

Defence Forces






MINISTRY OF LANDS .AND' PHYSICAL PLANNING

SUBMISSIONS TO THE NATIONAL ASSEMBLY SELECT COMBMITTIEE ON
IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/COI/2021/ (084) dated June 10, 2021, the
Committee requested the Cabinet Secreta.ry, Ministry of Lands and Physmal P]annmg to
report on the implementation status of the following reports:

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owmers for the expansion of Sigalagala-Musoli-

B a~- Butere Road D260 ;
L@@gﬁﬁt of the Departmental Committee on its consideration of the petition by former

workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constifuency by the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of Konza-Katumani Road

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of Iand by Del Monte Kenya Limited

5. Report on the Petition regarding land issues in Taita Taveta County

Homnourable Chair, I wish to respond as follows:

1. Report of the Departmental Committee on its consideration of the petition mgemﬁmg
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Bufere Road D260 |

" Honouzable Chair,

The Departimental Committee on Lands considered a pefition regarding delayed
compensahon for private land compulsorily acquired by Kenya Rural Road Authority
(ReRRA) in 2011 for construction of the Sigalagala-Musoli-Bukura Butere Road. The
Commitfee in its report dated November 19, 2019 recommended as follows:
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1) Pursuant to the provisions of Article 40 of the Constitution and the Land Act, 2012,
the Chairperson, National Land Commission does gazette the inquiry dates for the
compulsory acquisition of land for the Sigalagala — Musoli — Bukura Butere Road
project within ninety days of the tabling of this report

ii)  The National Land Conrnission does conduct the valuation of parcels of land, crops
and trees affected by the project within ninety days upon the gazettement of the
inquiry dates for the Sigalagala — Musoli — Bukura Butere Road

iii)  Upon the conclusion of the inquiries and remittance of compensation funds from
Kenya. Rural Road Authority (KeRRA), the Chairperson, National Land commission
does disburse the compensation funds {o the respective project affected persons
within ninety days.

Implementation Status
Honourable Cheir,

Recommendations (i) (ii) and (iii) are to be actioned by the National Land Commission
and Kenya Rural Road Authority KeRRA.

Z. Report of the Departmental Commiitee on its consideration of the petition by former

workers of the late Mayer Jacob Samuels regarding the invasion and evietion of the

workers from their land in Roysambu Constituency by the Kenya Defence Forces
Honourable Chair,

The pefition concerned land LR No. 5875/2 claimed by the petitioners (Roysa
Community Development Society, the Kenya Defence Forces (KDF) and Kasarani Mall
Limited (a subsidiary of Uchumi Supermarket PLC).

The land was registered in the name of Mayer Jacob Samuels (who died in 1974). The
Government published a nofice of intention to acquire the parcel for the Kenya Defence
Forces Vide Kenya Gazette Notice No. 5151 and 5152 of November 22, 1985. On August
8, 1995 an award for Kshs. 4,140,000/~ was issued by the Commissioner of Lands. A
‘Notice of Talking Possession’ by the Government was lodged and registered in volume N.
10, Folio 494/30 File 6943 on June 25, 1986. The notice required the owner to deliver
the title document to the Registrar of Titles for carncellation

The award was however challenged in the High Court under Land Acquisition Appeal
No. Z of 1986. In accordance with Section 13(2) of the Land Acquisition Act, the
compensation money was deposited in the High Court and a deposit receipt issued by the
Registrar. The money was subsequently deposited fo Middle East Bank and released to the
owner of the land on October 3, 1987. The Iigh Court enhanced the award to Kshs.
23,000,000 and the same was subsequently appealed by the Hon. Aftorney General vide

Civil Appcal No. 109 of 1987,
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The appeal was stood over generally to pave way for an out of court settlement. The out
of court settlement was not finalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the land was allocated to Solio Construction
Company Limifed as a fresh allocation in 2001 and was later transferred to Kasarani Mall
Limited on March 20, 2001. In 2019, the County Government of Nairobi and the
National Land Commission also allocated the land to the petitioners who claimed to be
occupying the same. Subsequently, the Ministry of Lands and Physical Planning issued
the subdivision scheme-approval letters.

In considering the petition, the Committee noted in its report dated December 2019 that:

i)  Whereas there exists evidence that the government intended to acquire the subject
- parcel of land, the acquisition process was not completed as the out of court

settlement on amount of compensation to be made were never concluded

i)  Thatalthough the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of
Lands, the Committee noted that the High Court under the Land Acquisition Appeal
No. 2 of 1986 had enhanced the award to Kshs. 23,000,000 and the same has not
been paid to date. It had not also been demonstrated that the Kshs. 3,530, 500
allegedly paid to the Commissioner of Lands was released to Mr. Jacobs

iii) The Committee noted with concern that the KDF only occupied the land thirty-
three years later and the land remains undeveloped to date.

It thus recommended that:

i)  The Ministry of Lands and Physical planning in consultation with the National
Land Commission and the Nairobi County government does complete the fitling
process for L.R No. 5875/2 within 180 days of tabling this report

ii)  The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report

iii)  The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to a.ma,lgama_te it with L.R No.

58T75/2.
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Implementation status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

The Honourable Attorney General as the Principal Legal Advisor to the Government gave
an advisory to the National Assembly vide a letter Ref. AG/CIV/47/20 dated August 11, °
2020 regarding implementation of the report of the Departmental Committee on Lands
in this matter (Annexure 1a). In view of this advisory, the Ministry has not been able to
implement the recommencdation. We have written fo the Hon. Attorney General to seek
guidance on the way forward and shall report to the Committee as soon as we are guided.

Further, the Environment and Land Court in Nairobi issued a judgement in ELC Case No. .
153 of 2017 (formerly 495/2011) concerning the subject parcel of land L.R 5875/2.
The said judgment upheld the title held by Kasarani Mall Limited and issued a permanent
injunction restraining the petitioners from trespassing on the land. A copy of the
Jjudgment is marked (Aunexure 1b).

The Petitioners also have a subsisting court case over the subject land at the Environment
and Land Court in Nairobi, Judicial Review Application No. EO08 OF 2020 (Republic-
versus-Director Land Administration, Ministry of Lands & Physical Planning, Chief Land
Registrar and the Attorney General)

Honourable Chair, in response to recommendation (ii), I wish to state as follows:

The recommendation of the Comumittee is to be actioned by the Director of Criminal
Investigations.

Honourable Chair, in response to recommendation (iii), I wish to state as follows:

L. R No. 235393 is registered in favour of Kasarani Mall Limited. The parcel is adjacent to
L. R 5875/2 and is not in contention given that the application by Kasarani Mall Limited
for amalgamation of the two properties was never finalised.

3. Report of the Departmental Committee on Lands on iis consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of public road (Konza-Katuani Road)

Honourable Chair,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction
of the tarmacking of the Konza-Katumani road over a contested 400 Meters portion of
the road traversing on private land L.R No. 355/2.

In its report dated October, 2020 the Committee noted that although the 400 meters road
passing through LR No. 7374 is not a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road is the shortest and most convenient
roufe joining the Mombasa Road for use by the residents of Vota and other members of
the public. It thus recommended:

1) That the National Land Commission does consider facilitating the creation of a
public right of way pursuant to Section 143 of the Land Act, 2012 to ensure the
convenient passage of the residents of Vota through the 400 meters road which
they have been using for over fifty years within six months of the tabling of this .
report _ _ : _ : :

if)  The Cabinet Secretary Ministry of Lands and Physical Planning does fast frack the
development of the land value index as contained in the Land Value (Amendment)
Act 2019 to address the challenge of over-valuation of land identified for the
development of public projects within three months of the tabling of this report.

Implementation Status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

The process for the creation of a public right of way is prescribed under Sections 143-
148 of the Land Act, 2012 read together with Part VII of the Land Regulations, 2017.

The National Land Commission is empowered uncler Sections 143 to 148 of the Land Act,
2012 to ereate a public right of way. A public right of way created for the benefit of the
National Government or County Government, a Local Authority or any corporate body
to facilitate the functions of such bodies is referred to as a wayleave. Where a public right
of way is created for the benefit of the public as is the case herein it is referred to as a
communal right of way. .

Under Section 145 of the Act and Regulation 51 (2) of the Land Regulations, 2017, a
county government, an association or any group of persons may make the application to
the Commission for creation of a communal right of way. The Commission may also make
the application on its own motion pursuant to Section 146 of the Act. The applicant is
required to obtain a survey map from the authority responsible for survey and mark the
proposed position of the public (communal) right of way.

Regulation 52 (1) requires the Commission to serve a notice of the application to all
persons occupying the land over which the communal right of way is sought and make
an announcement of the nofice in a radio station with nationwide coverage. The
Commission is also supposed to publish the notice along the route of the proposed right

of way.

Upon receipt of all information and where there are no objections after expiry of the
period specified in the notice (90 days) the Commission shall recommend to the Cabinet

Secretary fo create the communal right of way (Regulation 53).
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Where there are objections/representations to the application, Section 146 of the Land
Act requires the Commission to consider representations and objections received
pursuant to the said notices and recommend to the Cabinet Secretary whether to carry
out a public inquiry into the representations/objections or refer the application for
creation of a communal right of way to the county government for its opinion or to
initiate . and facilitate  mnegotiations with  persons who have made
representations/objections on the application with a view of reaching a consensus on
that application.

‘Honourable Chair,

Where the recommendation is for a public inquiry, the Cabinet Secretary will constitute
a public inquiry panel constituting a representative of the Institution of Surveyors of
Kenya, Ministry of Lands and Physical Planning, Law Society of Kenya, National Land
Commission, the respective county government and Kenya Institute of Planners. The
inquiry panel will then place a two weeks’ notice specifying the date, time and place of
inquiry to all parties to make submissions on the application for the communal right of
way. At the expiry of two weeks from the dafe of hearing, a report of the inquiry shall be
submitted to the Cabinet Secretary (Regulations 55 & 56 of the Land Regulations, 2017).

Where the Commission recommends that the matter be referred to the respective county
government, the Cabinet Secretary shall within two weeks refer the matter to the county
government to give their opinion. The county government shall within two weeks
forward its opinion to the Cabinet Secrelary in writing (Regulation 57 of the Land
Regulations, 2017).

Where the Commission recommends negotiations, the Cabinet Secretary shall within two
weeks initiate negotiations between the persons who made objections/ representations
and the applicant.

The Cabinet Secretary will determine whether or not to create the communal right of
way after considering as the case be the recommendation of the Commission, or the
advice of the county government or the outcome of any negotiations that may have been
reached between the applicant for the right of way and these who made representations
or objections. '

If the Cabinet Secretary decides to create a right of way, an Order to that effect which
shall be published in the Kenya Gazette. Once the order is made, any person who had
made representation or objection to the application to the creation of the right of way
may appeal against the decision of the Cabinet Secretary to the Court only on a point of
law.
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Honourable Chair,

Section 148 (1) of the Act provides that compensation shall be payable to any person for
the use of land which the person is in lawful or actual occupation with respect o the
communal right of way which compensation shall be based on the value of the Iand as
determined by a qualified valuer. Section 148 (4) of the Act places the duty to pay
compensation upon the state department, public authorlt'y or corporate authority that
has applied for the communal right of way.

Under Regulation 60 (1) of the Land Regulations, 2017 the Cabinet Secreta.ry may create
the public right of way upon completion of the processes outlined above.

Honourable Chair,

The Land Act, 2012 and the Land Regulations, 2017 have an elaborate procedure to be
followed when one wants o create a communal right of way over private land. The
Commission through a letter Ref. NLC/1/26/1 dated April 13, 2021 recommended the
creation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Departmental Commitiee on Lands (Anunexure 2). However, the
recommendations of the Committee are subject to the process prescribed in law. We have
engaged the Commission fo take the necessary steps provided in law vide our letter Ref.
MOLPP/ADM/CSO/1/760 dated April 29, 2021 (Annexure 3). Once this is done, we
shall action accordingly.

Honouraple Chair, in response to recommendation (ii), I wish fo state as follows:

Further to our report dated March 3, 2021 contained in Annexure 4 (Pgs. 11-14), I
wish fo report that we have since prepared and undertaken stakeholder validation of
Land Value Index Maps for Kakamega, Busia, Bungoma, Vihiga and Siaya counties. The
main challenge remains shortage of funds to fast frack the process.

The Land Value Index Maps shall be submitted by end of August, 2021 for approval by
the National Assembly and the Senate in accordance with Section 107A of the Land Act,

2012,
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4. Report of the Departmental Committce on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monie Kenya Liruited.

Honouzable Chair,

The Committee considered a petition presented by Mr. Philip Njuguna on behalf of
Kandara Residents Association regarding irregular renewal of leases held by Del Monfe
Kenya Limited. The petitioners claimed that the County Government of Muranga
‘renewed the leases to Del Monte contrary to Section 13 of the Land Act requiring public
participation to determine whether the public had an interest in the land.

The Committee in considering the petition noted that the National Land Commission dealt
with the matter as a historical land injustice claim and recommended, among other
things, that the land held by Del Monte Kenya Limited be resurveyed to establish if the
company was in possession of land that it is not registered to hold. The Committee also
observed that despite there being several court cases regarding renewal of leases and
implementation of the recommendations of the Comunission, Del Monte Kenya Limited
was not opposed the resurvey of the land in question.

It therefore made the following recommendations in its report dated Noverber 2019:

i) The Director of Surveys, Ministry of Lands and Fhysical Planning does resurvey the
land held by Del Monte Kenya Limited in Murang’a and Kiambu Counties within
ninety days of tabling of this report.

ii) The National Land Commission does investigate the circumstances under which L.R.
Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been
surrendered to the Government by two companies namely Sassa Coffee and Rappit B.
Limited were later irregularly acquired by Del Monie Kenya Limited within ninety
days of tabling this report.

Implementation status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

In our report dated October 27, 2020 (Annexure 5) (Pgs. 9-11), the Ministry reported
that the resurvey of the land held by Del Monte Kenya Limited in Muranga and Kiambu
counties was undertaken as directed.

The County Governments of Muranga and Kiambu have not yet given their approvals to
the subdivisions and the extension/renewal of the leases (Form PPA 2) to facilitate
registration.
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Honourable Chair, in response to recommendation (if) , 1 wish fo state as follows:

The recommendation is directed at the National Land Commission.

5. Report on the Pefition regarding land issues in Taita Taveta County

Honourable Chair,
The petition emanated from allegations that Teita Sisal Estate had encroached into a

contiguous community land. The National Assembly Departmental Committee on Lands

recommended that the Ministry ascertain the boundaries. A boundary confirmation
survey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community:

The Coramittee on its consideration of the matter therefore recommended in its report
dated June, 2015 the excision of 250 acres of land from Teita Sisal Estate for
formalization of settlement of residents of Singila Majengo village in addition to the
public utilities within the estate as agreed by the management of Teita Sisal Estate.

Implementéﬁon status

Honourablé: Chair,

In our report dated March 3, 2021 (Annexure 4) (Pgs. 16-17), the Ministry reported
that the excision of Singila Majengo Village, Mwandisha Primary School and the public
utilities including the roads and the railway reserves was undertaken vide Survey Plan
No. F/R 467/87. The County Government of Taita Taveta approved the application for
subdivision and change of user vide a PPA 2 form dated November 14, 2019.

This resulted in creation of Mwatate/Mwatate Block 1/ (11-13). Parcels 11 and 12 are-
to be surrendered to the National Government while parcel 13 is to be registered in the
original owner’s name. The owner proposed to further subdivide parcel 13,

The Director Land Administration issued subdivision scheme approval letters on January
4, 2021 as follows;

' Parcel No. Size (Ha.) Beneficiary

| Block  1/11(Shingila

Mwatate/Mwatate Land Settlement Fund Board of Trustees

Majengo) 85.81
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Block 1/17 (Langateni)

| Mwatate/Mwatate Cabinet Secretary to the National Treasury
Block 1/12 (Mwandishi | 6.34

Primary School) :
Mwatate/Mwatate 119119 Teita Estates Linﬁ‘tcd

Block 1/14

Mwatate/Mwatate 4956.57 Teita Estates Limited

Block 1/15

Mwatate/Mwatate 406.26 Teita Estates Limited

Block 1/16

Mwatate/Mwatate 132.54 Land Settlernent Fund Board of Trustees

In our last report dated March 3, 2021, the we reporled that we were wailing for
surrender of the mother title to facilitate registration of the scheme and issuance of fitles.

Hououiabie Chair, I wish to report ,
Charges registered against the title in favour of Standard Chartered Bank Limited which
were discharged on May 5, 2021 to facilitate registration of the subdivisions. Annexure

6 1s a copy of the title.

. ; . . ‘
that the title has since been surrendered. There were

The Ministry shall process the titles in two weeks time.

Honougable-CGhair, [ submit.

July 29, 2021
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MINISTRY OF LANDS, HOUSING & URBAN DEVELOPMENT
' Internal Memo

To: The Dep uty Chief State Counsel | From: Chief Land Registrar

| 12" February, 2020.

Ref. LR NO. 5875/2

SUBJECT: BRIEF ON LR NO. 58752
GLA NO. 6943 ON Vol. N10 FOLIO 291, AND GRANT IR. NO. 85371)

Reference is made to the above matter and tté: your letter dated 22™ January, 2020
referenced AG/CIV/MLS/413/19. .

Land Reference No. 5875/2 measuring 17.16 Actes was a resultant subdivision of
LR NO. 1012 and was registered under Government Lands Act Cap 280(repealed)
in VoI N. 10 Folio 291 GLA file NO. 6943 vide correspondence file number 21946 -
" in the names of BAU SALAU BEAN for a term of 99 years from 1* of November,

1906.

On the 15% of August, 1964 BAU SALAU BEAN transferred to MAYOR JACOB |
SAMWELS. : :

On the 26" June, 1999 LR NO. 5875/2 was.allocated to SOLIO CONSTRUCTION
COMPANY LIMITED and the grant registered on the 24™ of January, 2001 for a
term of 99 years from 1° July, 1999. According to our record this allocation was
done through correspondence file number CF 202033. Subsequently, on the 20 of
March, 2001 the SOLIO CONSTRUCTION COMPANY LIMITED transferred the'
said parcel to KASARANI MALL LIMITED, which transfer was registered as IR.

85371/2.
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In the instant suit, the Summons to Enter Appearance are not dafed signed or extracted. It is
therefore not clearwhether the Plaint served upon the Defendants was accompanied by Summons.

However, the Court has noted that on 3™ November 2011, the Law Firm of Odour Henry John
‘Advocates filed a Memorandum of Appearance for all the Defendants. The Defendants further filed
their Defence on 3¢ November 2011, and denied the allegations made in the Plaint. The issue of
failure to serve Summons was never raised by the Defendants all along. The suit went through Pre-trial
Conference and none of the parties pointed out the failure to extract the Summons. The suit was
therefore cerlified ready for hearing and was given a hearing date. Order 5 Rule 1(6) provides that:-

“Every Summons except where the Court is to effect service shall be collected for service within
thirty days of issue or notification whichever is late failing which the suit shall abate”.

"Joing by the above provision, the Plaintiff ought to have extracted and collected the Summons
vithin a period of 30 days of the issue of the same. The Plaintiff did not do so. Therefore the suif

ought fo have abated.

However, the Court have noted that the Defendants never raised any objection to the suit and they
entered appearance and filed their Defence. The suit herein was filed in the year 2071 after the
promulgation of the new Constitution 2010, which brought in Article 159(2)(d) which binds the Court to
administer justice without undue regard to procedural technicalities. The said Article provides as

follows:-

“in exercising judicial authority, the Courls and tribunals shall be guided by the following
principles:- '

a) Justice shall-be administered without due regard to procedural technicalities.”

Therefore bearing in mind the above provisions, this Court will exercise its discretion in this matter {o
ansure that substantive justice is done and will therefore overlook the procedural technicalifies. The

efendant never raised that issue of failure to extract and serve them with Summons. They have entered
appearance and filed their Defence. The Defendants will therefore not suffer any prejudice or injustice

and the Court leaves it at that.

On the substantive issues, the Court will first point out the undisputed facts before picking out the issues
for determination. There is no doubt that LR.N0o.5875/2, is registered ir the name of Kasarani Mail
Limited as from 20" March 2001, which is evident from the Certificate of Title attached to the Plaintiif's

bundle of documents. There is also no doubt that the said suit property was initially granted to Selio
Construction Company Limited as from 1%t July 1999. There is also no doubt that the Defendants are

_also_claiming_owne rship-.of_this-pareel--of -land..L R.No.5875/2,_having_been _conveyed_the same by
. =Meshumor-lacob.Samtielvide a.conveyance-daled S AZopedy FOO0, G me s T B LTEIRLLL L L TS T

RSN

- ——

There is also no doubt that Kasarani fall Limited is a subsidiary of Uchumi Supermarket Limited,
as confirmed by the Registrar of Companies vide a letter dated 27°¢ April 2075. There is also no doubt
that this suit property was a subject of various correspondences among different Government offices. In
particular is the letter dated 30" April 2008, from Director of Public Prosecutions (DPP), which made
various conclusions. Among the conclusions made are that the land in question LR.No.5875/2, was
procedurally applied for and allocated t0 M/S Solio Construction Company Limited. Further that
Solio Construction Company Limited acquired a valid title to the said land which it later sold to
“Kasarani Mall Limited (A subsidiary of Uchumi Supermarket Ltd) in 2001, on a willing buyer willing
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seller basis.

There is also no doubt that the Defendants have threatened to take possession of the suit land and thus
the filing of this suit.

Having now pointéd out the undisputed facts, the Court finds that the issues for determination are:
(i) Who is fhé legal owner of the suit property”

(i) Is the Plaintiff's title to the suif property valid”

(iii} Is the Plaintiff entitled fo the prayeré sought in the Plaint™

fiv) Who is fo bear the costs of this suit"

i) Who is the legal owner of the suit property”

It is evident that legality of ownership of any property can be deduced from the registered documents. In
our case herein the registration document herein is the Certificate of titte. The Plainfiff herein has
attached a Certificate of Title which shows that the suif land was transferred 1o Kasarani Mall Limited._

- on 20" March 2001. Initially the suit land was owned by Solio Construction Limifed. Section 26(1) of

the Land Registration Act provides that such Certificate of title is conclusive evidence of proprietorship
except where the said title is acquired through fraud or misrepresentation. Though the Defendants
alleged that the suit land belongs to them and that.the Plaintiff acquired the same illegally, it is evident
from the letter written by the Director of Public Prosecution on 30" April 2008, that he exonerated the
Plaintiff from any wrong doing. Particularly, the Director of Public Prosecution stated that:-

“There is no evidence suggesting any collusion or conspiracy between the Company and the
land officials during the allocation of the land fo M/S Solio Construction Company Limited”.

“urther after investigations, the Director of Public Prosecution also came to the conclusion that M/S
solio Consfruction acquired a valid fitle to the said land which it lafer sold to Kasarani Mall Limited

on a willing buyer willing_seller basis.

The above investigations were done in the year 2008. DW3 who prepared a Report in the year 2015
did not tell this Court why he decided to fault the finding of the Director of Public Prosecution. Since the
suit land was registered in the name of the Plaintiff in the year 2001, under the Registration of Titles Act,

(now repealed), Section 23(1) of the said Act provided that the said registration was conclusive evidence

of ownership. The said Section states as follows:-

..The Certificate_of . t:ﬂ'e Jissued by the, Registrar to g purchaser of land.upen a. transfer ar
transmission by the pm,bnefor thereof shall be taken by all the Courts as conclusive evidence

thaf the person named therein as propriefor of the land is the absolufe and indefeasible owner
thereof, subject to the encumbrances, easements, restrictions and conditions contained therein
or endorsed thereon and the title of that proprietor shall not be subject fo challenge, except on

the ground of fraud or misrepresentation fo which he is proved to be a party.”

The Court will rely on the authority quoted by the Plainfiff; Nairobi Permanent Market Society &

Others..Vs..,Salima Enterprises (1995-1298) 1 EA 232, where the Court held that:-
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“The state shall not deprive a-person of property of any description, or in any interestin, or right
over property of any description, unless the deprivation:-

.
T

a) results from an acquisition of land or an interest.in land or a conversion of an interest in land,
or title to land, in-accordance with Chapter Five; or :

b) is for public purpose or in the public interest and is cesried out in accordance with this
Constitution and any Act of Parliament that:- 5 e

(i) requires prompt payment in full, of just compensation to the persen; and

(ii) allows any person who has an interest in, or right over, that property a right of access fo a
court of law.

The Defendants have not denied that they have trespassed and/or threatened to frespass on the
Plaintiffs parqel of land. The Plaintiff is entitled to protection of its property as provided by the
Constitution and other provisions of law. The Court has found and held that the Plaintifi is the absolute
and indefeasible owner of the suit property. The Plaintiff is entitled to enjoy the right of ownership of the
suit land without interference from the Defendants.

The Plaintiff has sought for damages for trespass. However, the Plaintiff has alleged that it fenced off
the suit land by constructing a wall around the property. Further, the Court issued a temporary injunction
against the Defendants on 1 g% June 2012. There is no evidence that the Defendants have deiied the
sald Court Order. The Court comes fo. a conclusion therefore that there is no. sufficient evidence
provided by the-Plaintiff to prove that the Defendants have barred them from the use of the suit land and

thus entitied to damages.

In conclusion, the Court finds that the Plaintiff are entitled to the orders sought in the Plaint only fo the
extent of permanent injunction against the Defendants put not damages from trespass.

‘iv)_Who is fo bear costs of the suit” .

& The Plaintiff herein is the successful litigants. The-Defendants’ actions prompted.thefiling of this suit by
the Plaintiff. The Court therefore finds that costs normally follow the event and since the Plaintiff is
successful in its claim, then the costs of the stit fo be borne by the Defendants herein, jointly

and severally.

Having now carefully considered the available evidence, and the submissions therein, the Court finds -

that the Plaintiff herein Kasarani Mall Limited has proved its case on a balance of probabilities and

consequently, the Court enfers judgement for the Plaintiff against the Defendants as prayed in the
+ m‘Ela\t{]i_l.rlie..[:—mS*Pwra*xeiq.ﬂ_oi(a)mg{ld.1(.?)1..... B P T e T D . e B et SR o R e

i

It i 'so ordered.

Dateds:Signed and Delivered at NAIROBI this 18" day of August 2017.
L. GACHERUY

JUDGE;
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g - PNGMMMID & REPUBLITOF KENYA
2222/86

5 : ,,‘SE;Ii_aI No. DEPARTMENT OF LANDS
- . To: LaND TIiLES REGISTRY

THE COMMISSIONER ‘oF LANDS (_E,cakm_ﬁmﬂcﬁl—.\ ,@Nqu‘ Hf TM EMBASA
THE COMMISSIONER OF LANDS (VaruaTion OFFICE). . ﬁ‘h

-

THE COMMISSIONER OF LANDS (LAND RENTS).. . f' _
THE COMMISSIONER OF INCOME TAX. i {./ ~
“THE CiTy VALUER, NAIROBL. ) i‘\‘(;‘"‘
THE MANAGING DIRECTOR; KENYA RAILWAYS. g
1 N
THE TowN CLERK gl FO—— )
THE CLERK, COUNTY LCOUNCIL OF < g e
THE SENIOR ECONOMIST/STATISTICIAN, P.O. Box 30289 NAgoBI
TreE ExecuTive OFFICER, THE PROVINGIAL AGRICULTURAL oARD, P.O. Box

MEMORANDUM OF REGISTRATION.OF TRANSFER OF LANDS

{
. = "the details whereof appear below, has this day been registered as........ :
! _ . :
NOTICE OF TAK[NG. POSSESSION:= Vol.N.A0.Felie.ko4/30. Tile 6923 .
Date of Document. : 1‘5 6-1986 ) . '
o7 Eprnsferox, Notice of taking Possess}g_;_}m:g_y the Government of the Republic of
* “'{-._-;‘ i Kenya absolutélyl '~ ¥
L TemieRReE il T
"!T.,;-- ' .,.“........‘..,,._, ?. 1, : £
Address of Transferee, P.O. Box e S
LR. No 5875/2 (Orig. No.. 1012430/ /) )
Area S . L7:16 acres i :
Locality. City. 9f.Nairobi.. o
Consideration Sh. 2 .
. ars Trom 31— 1906 - ’
Teran e isiscmmummsiss 99 ye e : . o )
Annual Rent Sh...800/% GBS .. _ — s g " iy
- X . i
. Due From....... ...*?"..,1,}"3‘906 it :

o , Date of- Prcscntatitl)n" 29_8—1986 —— C/EQ
| J .
ot 5 ' - CALEB i ‘x/‘\
: : ' ' 4 for Reg:s[mr of L"/He

rd

/ // ......

I‘:Voried by . Checked by : Remarfes

OFricEr 1/C RECORDS: gg:’ i ' i
Land Register .. - ; : : B ¢
Return of Grants

o Cards in 2 /P ‘ o e o i i

)
Ly 008 N ifobi
Presented by....... The Reglstrar m J.ltles Box 3 9, a :éo

-

Recerp DRAUGHTSMAN

" VALUATION OFFICE

i T F“U‘r 'ﬁ““f*"—"‘d&a’@zﬁ} Yy Paiadbit &i
L - y — reoale o it .
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FILE NO. VAL,219L6/TT

PIRIT.

i

THE LAND ACQUISITION ACT CAP.295
- KENYA GAZETTE NOTICE NOS.5151 AND 5152

DATED NOVEMBER 22, 1985
L.R. NO. 5875/2 ROYSAMBU ESTATE, NATROBI

T attach herewith a copy of Notice of Teking Possession
of the above mentioned‘land'amia plan showing the area
acquire edged red.

I should be vefy grateful if a caveat 1is urgently
lodged against the title to propect Government's

acquisition interest.

e

.- MUCHATI
for: C.V.0.
G %

VAL.8L4L7
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PRILSCOT Co. LTD.,
P.0O. BOX 795,
NAXURDU.

1lst December, 1995

The Commissioner of Lands, ' ISa f//// \//

P.O. Box 30089,
NAIROBI. /////////

Dear Sir, /\bﬂﬁ _
RE: LR 5875/2
h\“’

We wish to apply for allocation consideration \U
of the referred Government vacant land situated
along Thika Road, Nairobi.

We are ready to develop same upon being allocated.

For: 'V/

PRILSCOT CO. LTD.

Encl.






PRILSCGT C6. LTD
P.O. Box 795
J A B

RE: __LR_.5875/2. .

: Your. Iet‘-’t"er’:d‘a-tefd i‘ét- ljeceml'né_r, 1995 refers.
The ‘plot apphed for is not— afvallable for allocation
as, i* i's. committed elsewhere.

3‘, !-“ _'.’ TS a Eh-'
S I*TANGI LA -
EOR: . COMMISSIONER. OF _EANDS. -
;".;E"
i

K &

i

i

i

i

21.946/66 . _ _ : .'-25th- June

98
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«Telegrams;: “LANDST, Haitobi et S e : 7' LANDS
Teléphonz: Naifobi 7180568 © EEGKSTERE@ ' -P:0: Box 36089
Solio Construction Ltd ' ' . ‘NAIROBI
P.0. Box 49634, WAIROBI --._D.t June et g
Ref. No, ..21948/0 L e ) '

S1(s)/MADAN, L.R. NO. 5875/2 NAIROBI

LETTER-OF ALLOTMENT

I r;ave the: hDBth to ifsform you that the Govesement, c&bu.half of FP—
Connty Coumml kereby Gffers’you a grant of ihs above plot. ..howa edoeﬂ r@d.ﬂ'z the
attached plan MNo. T ; subj jct to vour fosmal wrfttm aucppéaﬂce of the

following conditions. and ‘to tnc maymﬂnﬁ of .the bhargas as prescribed hereumders

ArBA: .. b6.B6hL - ﬁec’tareg'(app: oxisaaiely).”

Term: s D5 - iirsm’ti:us -
TAND PrEMIUM: Sh. __p 180 100 ...
S .BE"E i h —2pA02,400 bﬁbjer't ¥s] ad]ustmum ca survey, but
480, 480 ; there is no claim for reduction in area on

ANNUAL RENT: Sh.
- - sarvey.

Gsnprar: This Letier of ‘Alichment is s“b]ﬁr"t to, and ths grant will bﬁ mades smdar
the prowsacrs of, the Govermmeant Lands fact (Cap 280 of the Revised
Hdition the Laws of Kenya) and title will be issued uader the Regisivation
of Titles Act (Cap 281) or thke, Leg[stared Fand Act (Cap. 3uﬂ)

:nDECLaL Cewamcws Ses atidchad.

. I should be glad to receive your acceptance of thc aitached conditions toﬂrethci with -

bauhcr s cheque for the amauizt as set out below within thisty (30) days of the pi‘f}siﬂiaﬂt

sz&

Stand Premiom- - o w T el - 2402400/~ . .
Rent from 1 R qq T ‘to . ‘3A1_1-2?99 . "[,D..E&-O frt
Conve.ye.ncmg Feet .= .. oo ww T S Y-,
Registration Fees e — 35@/,_
I.f«‘.atqs . £ A - s et
Stamp Buty P Vi 55 TOR - 105,740/=
Survey Fees - - - ewi % xa G s Ry EBOL—
-Reé‘d and Road Qrdins . .. Ga S S,
2.000/—

Others .appraval fee .. .. .o

Planning fes

7 2,072/-

Recipt NO. wommrmmmsmns . Less Deposit ... e




__,_.-_.



= e,

mw /A.J : e
Fa E . . N |M
.r...lll\ lei.u-

e TR A £ ey v
b e e e e ko s T L) o b N e 3 o ST e A g i i Yo

2,

'\.

».,_

L PR B

Ty.

_A_(lA .

)

by
[

el by
b _H .- _

s7 & e : |
. ) :
o .

&) and thai the

-
NINETY NINE

-

-
ER
apd

3
v i ﬂaﬂ : . mwun 13 :
i B o : . B i
] ; a =
h O _ A
A ” h i L
| s * ) E
rfa-.r _f fu.-.‘.“
; \I,..,”}.. ﬂa.._....‘mw.ﬂm Wv“ﬁw “.-.LAL..A } Mﬁ E - aad 1t
. N ~ 4 £ 5
Yot wm__ | S J 5 i
Y ) h‘
E .ﬂ...qﬂ.m nn.. ﬁy ".fT?/ > lm.._..._ ruu.l )
ﬂ”.‘u T, oz ” e [ m
iy & b e B
o = ~J =3 !
! S pas| ; 2
Tﬁ pb = -t :
& 5 Y40 0%
N h of So o g
J Y qH o s@m & 45 -
| T S S0 2k
mi : Feng e m & & g
i e m - o i =
™M Tz.... =t n g bl N
o { o = Ft
.ﬁ_-m ﬂ..m,l Q .M..m N:.M T
_ o3 i Prazisyg = i Pa m 4
C“ fus ] . it b |
| 5 ™ o s o 2
U - s & 2
| o o 4 E
“ i 0 e S o
b ATy i % Q
.qu!uhi.. SRS et e R e S R SemmmmEm e, TR AR S ST A LT =

= L L SR SN L S T T G S - S - - T S DI S e SEE  WER SRR ot

GRR 5729—10m—6/95—1E/S(B18)






g@{fq«* ..... b ¢

£ ." / REVELE P, . ' oy
2 o o .{: k'%‘/"" ‘ N ..9-‘;55! & D‘; "{f I '}U'i 1°£[ 4 I'TI[ ! It P "1 is
Mo ) u[J CJ ;5’ f. {E: ﬁ};;
R ‘ ; /ﬁ 3. U c j PJ g Do f ' o
iy, t IST AC‘TJ ok e
: Eia 1 G -‘ ? £- . :

TH%%V‘L{MBEE%{ 3

@ OF SR~
o

) L‘i? z@mg-

na 6‘3

BNy

NETH
Fd P ¢,
2

l_

fJ:

@*
n =
’“"i
=
jr-h
=
ny
o
w
5
@
'.;;n
g','“ .
k<
O
h
3:——*
b
e
=
2
5
o
£
(7]
s
=]

. ATY
i‘:l
.
o
=
qY

"
m
=

MALL LIMITED of Post Office Box Number 73167, Nauobl in the ff@?

Republic (hcre:maftcr called "the Purchaser" which expression shall incl de di
l’-_g

85371/1 is with the dimensions abuttals and boundaries thereof is delineated

on tia plan annexed thereto and more particularly on Land Survay Plan

‘Number ?32448 dep081ted in the Survey Records OfflGE‘- at NEIlTDb] afo;@sa;d\
LLEC\»
and thereon bordeled red SUBJECT however to such Acts cha1 8 £

D
encumbrances and other matters as- are notified in the Mem P
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- endorsed hereon and to the payment of the annual revisable renta] of Kenya
Shillings  four hundred eighty .thousand four hundred and eighty
(Shs 480,480. OO) AND. WHDREAS the said piece of land has not been

developed in accordancc w1th the Spemal Conditions contamcd In thc said =

‘Grant: AND WHEREAS the: Vendor has agreed to sell the said. plBCB of land

to.the Purchaser for the consideration and on the terms hereinafter appearing

AND WIEREAS the President has agleed to _]0111 in these presents fDl the

pmp ose and 1n the manner heremafter stated

NOW THIS TRANSFER WITNESSETH as follows:-

a) that in pursuance of the said agreement and in consideration of the
) P : ‘

sum of Kenya Shillings cighty five million (K.Shs.85,000,000.00) paid by
the Purchaser to the Vendor (receipt whereof the Vendor. hcreby
acknowle.dgcs) the Vendor HEREBY TRAN SFERS to the Purchaser all its

rlght tltle and interest in and to the said piece of land.

(b) the Purchasar HEREBY COVDNAN TS with the President that W1t11111 s

two (2) years from the date of re gistration of this Transfér the Pur chasér wﬂ]

submit to the Local Authority and the Coxmmssmner Df.Lands plans referred

‘to in Special Condition Number 2 of the said Grant and complete the

elfecti_o'n of buildings and the construction of the drainage system in

conformity with plans drawings elevations and specifications to be approved

by the Commissioner of Lands AND IT IS FURTHER AGREED bctween

the Purchaser and the Pr 351dent that if there shall be any br each n

pelformance and observance of th,ls covenant it shall ‘be lawful for the

| Comrmssmna of Lands or any person authorized by him on behalf of the

Pr emdent t're-enter into and upon the said plBCB of land or any part the] eof

1 the nanie of the whole and thereupon the term created by the said Gl‘an[
L






REPUBLIE F’KENYA

géf I‘J—WT{_l

T A REGISTRATION:OF TITLES ACT
. { C'ha_prer '281)

GRrANT: Numsn, I'R. 85371 (Revisnses)’ :
: " )

ANNUAL RENT: SHS. 480, 4B0/- )

Term: 99 YEARS FROM 1.7.1099

d7éd -(Shs. 2,402 LL7EN Y by way.of stand premium paid
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ATTORNEY-GENERAL’S CHAMBERS
P.0. Box 40112-00100
NAIROBI; KENYA

. i . wgpERIA”, Nairo
rams: ;

ﬁ:ghme: Nairobi 227461

i on replying please quote

PR ESREEES
2

MNISSIner of Lands
#1 a#ds

. RE: CAVEAT REGISTERED AGAINST THE TITLE OF PLOT NO.
L™ * L.R. 5875/2 ROYSAMBU OWNED BY KASARANI MALLS
LTD, A SUBSIDIARY COMPANY OF UCHUMI

SUPERMARKETS LTD

The above matter refers.

Following the placing of Uchumi Supermarkets Ltd under recervership, -
.+ » investigations were instituted by the police into the circumstances Jeading to
i1" . the finarcial crisis that was facing the company. in thé course of the afore-
said investigations, it emerged that Uchumi Supermarkets Ltd through its
-subsidiary company known.as Kasarani Malls Ltd had purchased th= fore-
* _ mentioned parcel of land in 2001 from M/S Solio Constmrcjion Colnpany -
" Ltdat a cost of Kshs.85 million in order i develor- a shopping mail oi i ..

" . hyper market. - - =

-

ey

However, before Uchumi Supermarkets Ltd could utilize the plot for the
intended purpose, the company fell into financial difficulties and, as part of
its recovery strategy, resolved to sell the plot to unlock cash thaf was
required for its business. In the process of obtaining the necessary clearances
from the lands office Uchumi Supermarkets Ltd was informed that there was
a problem with the plot in that the allocation to Solio Construction Company
Ltd was irregular and therefore Uchumi Supermarkets Ltd’s title to the plot
.. was defective, . The Government had. already registered a.caveat against the ..
title forbidding apy dealings in the land. ' "






':Upon conclusmn of their investigations, the police forwarded the
: jpvestigation file to the Hon. Attorney General for directions. After a
* fhorough and careful consideration of the matter and the evidence on record,
“he Hon. Attorney General has concluded as follows:

{. The land in question: was procedurally apphed for and allocated to
M/S-Selio Canstmctlon Ltd

2. "I‘hcre is no evidence suggesting any collusion or conspiracy between
the Company and the land 6fficials during the allocatlon of the land to

'M/S Solio Coenstruction Ltd

3. Solio Construction Company Ltd acquired a valid title to the said land
which it later sold to Kasarani Mall Ltd (a subsidiary of Uchumi
Supermarkets Ltd) in 2001 on a ‘willing buyer-willing seller’ basis

B L

i t... 4. There is no legal basis or justification for the caveat placed by the
A Commissioner of Lands against the title and thereby stopping
Kasarani Mall Ltd frem selling or déveloping the land

: the land as there is no crunmahty blished in the entire transaction.

\\

- KER "0 TOBIKO \\TN E
= -‘_D}D\ECIOR OF PUBLIC PROSECUTIGNS ..

€c

"~ Chief Executive Officer
~ Uchumi Supermarkets Ltd. (under receivership)
. P.O.Box 73167-00200
* NAIROBI

';'“_:;_Tl}g:_Dlrector of Criminal Investigations,
* "C.LD Headquarters
P.0.BOX 30036

L’ * | NAIROBI

- Consequently, the Hon. Attomey General has concluded that Kesaracs Mall s
~ Ltd has a.valid title to the said land and directed accordmgly that the cdveat - _.=:-_- :.
. should be removed forthwith to allow the compasny to sither sell srevelop g
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b) General damages-for trespass.

c) Cosfs,

»
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HKENYA LAW

=—=-1 ace Legal Infommnlioniis Pubiliz Knowlsigs

s L

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

MILIMANI LAW COURTS

ENVIRONMENT AND LAND COURT

ELC.NO.153 OF 2017(FORMERLY 485/2011)

RS INENIAEL FT o cnnmnismmsisssmsrsmsmmmssmmsms il IS LI T
-VERSUS-~
DANIEL OTIENO MIGANGA. ..ccrrverererreerncnereemeemsemeseeseemeeeen] - DEFENDANT

BAL L O e e B EEENDANT

GILBERT THUO MACHARIA. - eeeeereeereesseseeseesseeensesneseenen3 e DEFENDANT
ROYSA COMMUNITY SELF HELP GROUP. ...ccceverrmemececrnsssens 4" DEFENDANT
JUDGEMENT

8y a Plaint dated 20" September 2011, the Plaintiff herein, Kasarani Mall Limited, brought a claim
against the Defendants herein and sought for these orders:-

a) A permanent- injunction against the Defendants whether by-themselves, their employees,
servants oragents or any of them or whomsoever purporting to be a member of the 4" Defendant

.and-any of them from trespassing on the Plaintiff's land known as LR.5875/2. Thika Road,

enfering thereon and committing any acts of waste or damage or in any other way purporting {o
alienate the property of the Plaintiff in any manner whatsoever. '

N TSNS o e e AR ol DU S P )
i

‘The Plaintiff alleged that it is the registered proprietor of all that piece of land known as LR.No.5875/2,

located in the Kasarani Area, Thika Road Nairobi, measuring about 6.944 Hectares and that it got
registered as the proprietor of the land on 20" March 2001.

The Plaintiff further alleged that the Defendants have threatened to invade the Plaintiff’s land aforesaid
and thereafter commit acts of waste, damade and alienation. [t was also further alleged that the
Plaintiffs threats and purported acts of trespass were detrimental to the Plaintiffs title. It was the
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Plaintiffs contention that those threats by the Defendants and their purported acts of invasion are illegal,

and continues to be detrimental to the Plaintiff. Therefore unless protected by an order of the Court, the

Plaintiff stands to suffer loss and damage in respect of the Defendants continued threats and acts of
trespass. The Plaintiff urged the Court to allow its claim. '

The Defendants herein entered appearance on 3 November 2011, through the Law Firm of Odour
Henry John Advocates and filed their joint statement of Defence and denied all the allegations made
in the Plaint. The 1%, 2™ and 3" Defendants admitted that they are officials of the 4™ Defendant. The
Defendants further averred that they are the legal owners of Plot No.5875/2, located at the Kasarani
Area, Thika Road Nairobi. They further alleged that the title documents in possession of the Plaintiff
were forged documents and the Plaintiff was put to strict proof thereof. Therefore the Defendants
alleged that they cannot threaten to invade what belongs to them. Further, the Defendanfs alleged that
the suif is bad in law and they sought to have it struck out. The Defendants urged the Court to

Yismiss the suit with costs.

The matter prdceeded for viva voce evidence on 3’9 November 2015, wherein the Plaintiff called only
one witness. ‘ '

Plaintiff’s Case

PW1-Simon Sang, told the Court that he works for Uchumi Supermarkeis Limited as a Chief
Security Officer. He relied on his witness statement dated 57 December 2014. In his statement,
‘PW1 stated that the Plaintiff is the lawful and registered owner of the property known as LR,No.5875/2,
located along Kasarani area, Thika Road, measuring 6.944 Hectares. It was his testimony that the suit -
property was initially granted_by the Government of Kenya fo an entity known as_Solio Consfruction
l ﬁgg?pany on 187 May 7992, He further stated that the property was fransferred to the Plaintiff by that
Company on 20" March 2001 for valuable consideration and the Plaintiff was registered as the legal
owner. Further that the Plaintiff's title fo the property LR.No.5875/2, has been confirmed by the
" Commissioner of Lands in his letter dated 39 November 2010, to the Permanent Secretary, Ministry of
Trade. It was his testimony that the Defendants have threatened to invade the Plaintiff's land. Thatthe
laintiff reported the matterto OCS Kasarani Police Station who showed them a Court Crder issued by
_.ne Court on 15" October 2010. However upon inquiry from the Court registry, the Plaintiff's advocate
2 \was informed that no such case exists in the Court records. The witness was therefore apprehensive
that if the Defendants are not permanently restrained by an Order of this Court, they will continue to
issue those threats of invading the Plaintiff’s land with impunity. That the Plaintiff is in possession of the
" land and has fenced it-all round with a stone wall. In cross examination, the-witness confirmed that
“Kasarani Mall Limited is a subsidiary of Uchumi Supermarket Lirited, altiotigh fie did not possess
““documents to that effect.

He also stated that he safeguards the Company property and he is also involved in security of Uchumi
- property. He reiterated that KasaraniMall Limited acquired the land inthe yeas 2007, from a.Company..
known as Solio Compariy Limited. He also confirmed that the payment of land rates dated 24"

September 2010, for LR.No0.5875/2 showed that the property was in the name of M. J. Samuels.

Defendants’ Case

DW2 — David Jakenya Kollal, told the Court that he is the 2™ Defendant herein and Secretary to the 4"
Defendant. It was his testimony that the 4" Defendant was a Community Self Help Group. He also
- stated that the person who gave evidence for the Plaintiff is a Secusity Guard at Uchumi Supermarket
and not representative of the Plaintiff. That Pauline Kimotho-is the one who swore affidavits but did not
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testify in Court. It was his evidence that the suit land belongs to the Defendants herein. He denied that
the land was ever sold to the Plaintiff. He stated so because there was no Sale Agreement produced in
Court between the Plaintiff and the said Solfo Construction Limited. He further clarified that the fand
initially belonged to Major Jacob Samuel, in 1964 who died in 1974. Then his two young brothers
took over the administration of the land. That these two brothers are Raphael and Meshmor Jacob
Samuel. It was his further testimony that the land was conveyed to them by MeshmorJacob Samuef

who left the land to the children of the parents who were working for the three families of Meshmor. He
also stated that they had lived on that land for a long time. Further that Uchumi Supermarket Limited
had filed a case against the Defendants being ELC No.575/2010, which was later dismissed by the
Court. Then the Plaintiff filed the instant suit and there is no evidence that Plaintiff owns the land. It was
his further evidence that the documents produced by the Plaintiff were not genuine documents. He
urged the Court to dismiss the Plaintiffs case. He insisted that the Defendants were given the suit land
by Meshmor Jacob Samuel to develop the same. In cross-examination, he insisted that the

_ documents held by Kasarani Mall Limited are a forgery.

DW2 - Arthux Wamiti Njoroge, the Chairman of the 4" Defendant relied on this witness statement
dated 3" December 2015. He also relied fully on the Defendants’ bundle of documents. In cross-
examination he stated that he had no evidence to show that Meshmor and Raphael Jacob Samuel
were the administrators of the Estate of Major Jacob Samuel. He also did not have a fifle for AMajor
 Jacob Samuel. He reiterated that the land was conveyed to them but they did not have the conveyance

documents. He further stated that the land is registered in favour of the Defendants. The witness further
stated that the original owner of the suit land conveyed it to Roysa Community Self Help Group, the
4" Defendant. It was his further evidence that the title deed by the Plaintiff was a forgery.

DW3 — Antipas Nyanjwa who works for National Land Comimission, Head of Investigations told the
Court that he prepared a report in regard to LR.No.5875/2 Nairobi. He produced the report as exhibit
no.2in Court. In cross-examination, he stated that he got the information from the valuation file. He also
confirmed that there are titles to the suit land. It was his evidence that the fitle deed for Solio
. Construction Limited was gotten from the Court File as the Deed file was missing. He therefore used
the valuation file and he did not know. how the documents were produced in Court. He further testified
‘hat a parcel of land cannot have two fitles. He however confirmed that there was a transfer of this land
22 Kasarani Mall Limited for Kshs.85 million on 20" March 2001. There was also a caveat by the
proprietor and according to exhibit no.15, the land belongs to Kasarani Mall Limited.

After the close of the Viva Voce evidence, parties were directed fo file their Written Submissions which
directives they complied with. The Defendants filed their submissions on 30" September 2016, and
Plaintiff’s filed their submissions on 30% October 2016.

The Couﬁ has now carefully considered the Pleadings in general and the exhibits produced therein. The
Court has also considered the tendered evidence by the witnesses, the Written Submissions and the

..Televant provisions of the, law and the: Court makes the, following findings; | . .. . ... ...
3 bR 5 ; (ol

The suif herein was filed on 20" September 2011, and simultanecus to the Plaint, a Nofice of Motion
Application even dated was also filed. The said Nofice of Motion sought for injunctive orders against
the Defendants herein. The Court has also noted that Summons to Enfer Appearance though drawn
were mrot extracted nor saved as provided by Order 5 Rule 1 of the Civil Procedure Rules which

provides that:-

 “Where a suit has been filed, a summons shall issue to the Defendant ordering him to appear .
within the time specified therein”
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further averred that the Defendants have come up with grants which are not genuine as the same were
registered.in the year 2009 long after the conveyance between them and Meshumor Jacob Samuel had

been registered:

In response thereto, the Defendants filed the Replying Affidavit of Pauline Kimotho, their Company
Secretary, sworn on 19" May 2014 in which she averred that the Plaintiffs had made material
misrepresentations to the court as regards the suit property in particular that the Conveyance dated 5
March 1990 has never been confirmed to exist and that the suit property has never been owned by the
said Meshumor Jacob Samuel. She further averred that the Group is not an entity recognized in law and
would not have received the purported conveyance in any event and further that the Group has never
occupied that suit property at all. She added that the parcel of land is owned by the 1% Defendant,
Kasarani Mall Limited. She further stated that the Plaintiffs failed to disclose to the court that there is
further litigation between other plaintiffs and the Defendants in court namely:

1. HCCC No. 495 of 2011 Kasarani Mall Limited versus Daniel Otieno Miganga, David J. Kollal, Gilbert
Thou Macharid.and Roysa Community Self Help Group.

2 HCCC No. 47 of 2011 Richard Ochilla, David Ochieng, Kennedy Otieno Onyango (suing as officials
of Roysambu Shell Youth Self Help Group) versus Uchumi Supermarkets Limited, Jacob Meshamur
Samuel, Raphael Jacob Samuel and Kasarani Mall Limited.

She further indicated that in all three cases, the Plaintiffs allege to be officials of either Roysa Community
- Self Help Group or Roysambu Shell Youth Self Help Group. She added that the Plaintiffs are not entitled

to any orders of adverse possession as they do not occupy and have never occupied the suit property as .. - -

alleged or at all as the same is currently fenced off and vacant. She also stated that the Plainiiffs and
others did attempt to invade the suit property but were repulsed and an injunction order issued against
them by Ougo, J. She concluded by stating that the Plaintiffs are mere busybodies who are laying an
invalid claim to the suit property which does not belong to them.

_ The court allowed parties to proceed by way of written submissions. However, only the Defendants filed
“eir written submissions dated 7% August 2014.

B The Plaintiffs case is that they entered into the suit property in the year 1990 after entering into a

Conveyance Agreement dated 5™ March 1990 with one Meshumor Jacob Samuel. They claim that from

" the year 1990, they have been in uninterrupted occupation of the suit property and have become entitled

to be registered as the legal owners thereof in place of the Defendants, whom they admit are the title

holders of the suit property. Against this background, the issue thal arises for my determination is
whether or not the Plaintiffs have acquired the suit property by way of adverse possession.

Section 7 of the Limitation of Actions Act provides as follows:

e o S e

R Aeton e ot be breught by any person to recover land after the end of twelve years from
‘the date on which the right of action accrued to_him...”

s

Further, section 38 of the Limitation of Actions Act provides as follows:-

“Where a person claims to have become entitled by adverse possession to land registered under
any of the Acts cited in section 37 or land comprised in a lease registered under any of those
Acts, he may apply to the High Court for an-order that he be registered as the proprietor of the
land or lease in place of the person then registered as proprietor of the fand.”
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NATIONAL LAND COMMISSION
INTER.OFFICE MEMO

ARDHI HOUSE, 15T NGONG AVENUE, OFF NGONG ROAD, 0. BOX 44417 — 00100 NAIROBI, KENYA Tel: 020 2718050
Email: info@nlc.or.ke-Web: ww.nlc.or.ke

— e e r———r———t

- —

To: ‘Director Legal
National Land Commiss@on

Date: 7t February,2020

Tegeetena —f~:-:; e .

Ref: 3354

RE: MINISTRY OF DEFENCE VERSUS UCHUMI
SUPERMARKETS LIMITED |

This report is prepared in resp;b?iéé to ’your letter ref. AG/CIV/MLS/413/19
of 22™ January 2020. The subject matter being ownership dispute over
land parcel No. 5875/2 between Department of Defence and Uchumi

Supermarkets Limited.
Land parcel No. 5875/2 came about as a result of subdivision of original

LR No. 1012, it measures approximétely 17.16 Acres held on a leasehold
term of 99 years from 1% Novernber 1906 at a rent of 600/- owner before

the acquisation was Mayor Jacob Sarnuel.

This parcel of land was Registerécii' ‘under G.L.A title in Central Land
Registry Vol. 10/ folio 291 G.L:A ,ﬁj,e.‘N,o. 6943 and Ministry of Land
correspondence file being file No.i21946: : -






ACQUISITION OF LR NO. 5875/2 BY DEPARTMENT OF DEFENCE

By a letter dated 8™ August 1985, P.S. Office of the President requested .
Commissioner of Lands to acquire LR-No. 5875/2 for purpose of settihg a
Kenya Army School (KAEME & “E€ORPS ' Headquarters), following this
request, Commissioner of Lands published a notice of intention to acquired
the land vide Kenya Gazette Notice No. 5151 and 5152 of 22™ November

1985.

Inquiry for the said ach|5|t|on were held on February 5 and 18 of 1986
and Meshumor Jacob Samuel (owner) gave oral claim of Kshs
25,000 000/ and Commissioner of Lands had give a value to Kshs
3,530,000 while the matter was going on in court, as it was provided for
under Land Acquisition Act Cap 295 ( now repealed) Section 13(2)
Commissioner of Lands deposited Kshs 3,530,000/- and got issued with
Deposit Receipt of high court serial No 453232 of 16™ May 1986.

With deposit of the money in court a taklng over ceremony of the land by
Department of Defence was done--on 25" June 1986, this was in
compliance of Section 19 of land acquisition Act Cap 295.

- There are no record to show if the enhance value of Ksh
- 23,000,000/~ has been paid because appeal case No. 109 of 1987 was
stood over on 27" February 1997 to ‘give parties time to settle the matter

out of court.

Notice of taking possession dated 25" June 1986 was registered in the title
on 29" November 1986 meaning the land was wholly vested in the
Government. It is important to note that 99 years lease was to expire on
15t November 2005, so taking possession took place while lease term was

still on.






ALLOCATION TO SOLIO CDNSTRUCTION COMPANY LIMITED

Solio Construction Company L|m|ted was allocated LR No. 5875/2 for 99
years from 1% July 1999 at annual rent of Ksh 480, OOO/

The grant was registered in centra! Iand registry as I.R No. 85371 on
24™ January 2001. The land measured approximately 6.944 HA.

- On 20% March 2001 a transfer of he said land was effected from Solio
Construction Company Limited to Kasarani Mall Limited.

This allocation to Solio Construction, Companyr Limited on 1% July
1999 was done on top of a running lease which was to expired on 1%

November 2005, leading to double alfocamon "

CLAIM OF OWNERSHIP BY ROYS{\-COMMUNITY

From available records there is not proof that Roysa Community were eVér
registered as owners of LR No. 5875/2 if.at all they had any interest they
would have shown up during the - day, of.inquiry in 1986 to put up their

claim.

The inquiry team only met the owner who give a oral value of 25 000,000/~
against 3,530,000/~ which was given.by:Chief valuer.

The purported allocation to Roysa Community was an illegality because the
process should have been undertaken by National Land Commission who
are mandated by the constitution under article 67 to administer public land

on behalf of National & County Government.

There are no records to show National Land Commission was involved in
" replanning, subdivision and allocation-of any part of LR No. 5875/2 .

Signatures appended in the purported letters of allocation are for the
officers in the Ministry of Lands not National Land Commission.

S






NATIONAL ASSEMBLY REPORT & RECOMMENDATIONS

Departmental Committee on land~ of National Assembly had invited
presentation by-the interested partnes to send light in relation to ownership

of LR No. 5875/2

The presentation of Chief Administratf\}é Secretary of the Ministry of Lands
& Physical Planning disclosed that-there was notice of intention to acquire
LR No. 5875/2 vide Gazette Notice No 2151 & 5152 a notice of taking
possession by the Government absolutely was lodged and registered in

Vol .10, folio 494/30 file 6943 ofJune 25t 1986,

Chief Admlmstratwe Secretary also informed parliament that there was an
irreqular attempt by National Land, Comm;ssmn and County Government of
Nairobi to allocate the land to Roysa_.Qe:velopment Society.

The report done by a Mr Antipas Nyanjwa of National Land Commission _
also presented in parliament stated that acquaisation process for the
Military had not been finalized. The report by Antipas according to
available records was prematurely sneaked out because there is a Memo
dated  18™ October 2015(copy attached) which placed doubts in most of
his recommendations, meaning the reprort is not authoritative and should
not have been used in making any decision. Further the same report has
not been tabled or adopted by any of the National Land Commission

Committees or the planery of National Land Commission.

These report to the Departmental Committee were misleading, because
from Ministry records notice of taking.-possession by the Government was
lodged and registered in G.L of register Vol. 10 folio 494/30  file 6943 of
June 25™ 1986. Committing the said Ia,r__nd to Department of Defence.

OBSERVATION

° Départment of ,Defence a‘cqui"réd-‘-tand which was on 99 years in 1986
and that lease was to expire in .y_ear_--2005.







-

Solio Construction Company-Lihi'ited‘who sold land to Kasarani Mall
Limited, were allocated LR No. 5875/2 on 1% July 1999. This
allocation to Solio Construkction:_was on top of another lease leading

to double allocation .

It is not possible to Imp!en_j.é,m_ti recommendation of Parliamentary
Committee because the land is not available for allocation to Roysa

Development Community.

RECOMMENDATIONS I

Kasarani Mall Limited should surfender their title back to Government
because it was irregularly issued,,or in alternative Chief-Land Register

- should place a Government':Ce;\‘f"ea't"eﬁ the said title.

Because LR No. 5875/2 was vested to Government in favour of

- Department of Defence, and the lease for the said land expired in

November 2005, Department of Defence are at liberty to apply for
extension of lease and a subsequent ownership documents because
the current Government policy is for every Government Institution to
apply for ownership document for land that they own.

All letters of allotments issued irregularly on the irregular subdivision
of LR No. 5875/2 by the Ministry of ‘Land and Physical Planning to be

surrendered for cancellation:

This report is_subject to adoption-bﬂz the plenary of the commission and
any other relevant information availed.

PLAO - NRB
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REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

MEMO

FROM  : DIRECTOR LAND ADMINISTRATION

10 : DEPUTY CHIEF STATE COUNSEL
REF 1 21946/11/148
DATE : 12 February 2020

RE: STATUS OF LR. NO.5875/2 (NOW NAIROBI BLOCK 84/1 — 147) TO ROYSA
COMMUNITY ROYSAMBU NAIROBI

| refer to letter ref AG/CIV/MLS/413/19 dated 22nd January,2020.

BACKGROUND

The above mentioned plot was last owned by Mayer Samuels Jacob as per
the MRT at folio (8) 1964. At (14) it is.indicated that he passed on buti in the

event the plot is required for public purpose |i will be acquired and

compensation paid in the usual manner. "(‘UWQ \ C\@C‘? brhwdeh \qe/

dand \
At (19), the Depariment of Defense requesied for reservation for eventual
acquisition of land to establish a logistics center and associaied elements.
At folio (20) they further expressed their interest on the land fo ease
congeslion within Kahawa Garrison. and requested for acquisifion
machinery fo be set in motion and the Commissioner of Lands indicated
there is no objection if they have the money to acquire.

Valuation for acquisition was done at folio (22) at Kshs.4,140,000/= and
formerly communicated fo D.O.D at (23). At (24) the office of the President
confirmed that they had adequate funds from which they infend fo fund
the acquisitfoﬂ of the land and the arrangements were under way o
submil money fo the Commissioner ot Lanhds to compensate other land
ow ners in various areas in the Couniry which they occupy.

Eventudlly the land was acquired as per Gazette Notfice no. 5151 and 5152
of 22nd November, 1985. A notice of taking possession by the Government
of Republic of Kenya absolutely was lodged at folio (25) and registered as

per the MRT af folio (35).






'.‘ 3 ?
NEW ALLOCATION . @

According to folio (42), the Nairobi City County Allocated the whole land
o Roysa Community Development Society. Thereafter, they approved a
subdivision scheme as per the form PPA 2 at (43) and survey of the whole
parcel was processed and new numbers issued as Nairobi block 184/1 -
147 as per the copy of the area list and RIM ai folio (39) and (40)
respectively. Letters of subdivision were issued erroneously by this office.
Files opened and paid for a total of kshs. 271,950/= being legal fees for all

sub- plofs.

Letters of subdivision were issued direcily fo the beneficiaries whose names
were submitted at folio (41). In the process of preparing the individual
leases, it was discovered that the land had been acquired for military use
and is now Government land, which infermation was not available earlier.

O BSERVATIONS

T Frorh the available documen’rs,' LR NO. 5875/2 is still Government
land as there is no evidence .that the Military (Department of

Defense) ever relinquished their interest on the land.

2. All transactions undertaken by the Nairobi City County purporting to
allocate and sub-devide the land are un- procedural and
misleading. This Ministry was never consulied 1o give the frue position,

nor approved the purported subdivision.

RECOMMENDATION

In view of the above, | recommend that the sub-vision scheme and the
letter of subdivision issued to individuals be cancelled/withdrawn and
the status quo as per our records be refained i.e (land remain property
of the Government- Military Land) unless otherwise. The Director of
Surveys should dlso be informed fo reinstate the parcel to ifs original

number.

The memo is iherefore forwarded for you to note, approve or furlher
instructions. ' : '

.
A KOSGE

DIRECTOR LAND ADMINISTRATION
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On the 14® of June, 2014 the Permanent Secretary requested that a government
caveat be placed on the title to safeguard the interests of the government since the
land had been grabbed in 2001. The said caveat was registered as entry 3 on the
title. Copies of the same are herewith attached.

Third parties filed a case in Court and obtained a Court Order dated 23 December,
2016 in the High Court of Kenya Judicial Review and Constitutional Division No.

652 of 2016. The Court order was staying evictions and demolitions of%ke on the

said above parcel. That order was'registere.d as entry no. 85371/4 on the said title.

* Inview of the above and from the correspondence from land administration, the term

on the GLA fitle file no. 6953 expired on 1% November, 2005. The issues relating

- to allocation and acquisition will be better addressed by the Director Land
- Administration and Director of Survey.

Copies of all the relevant documents frﬁm the deed file IR NO. 85351 are herewith
attached for your perus S : o

B. F. ATIENO .

-FOR: CHIEF LAND REGISTRAR







shall cease but ‘without prejudme to any rlght of action or remedy of the
Pr emdant or the Cominissioner, of Lands in respect of any antecedent breach
_of any condltmn heram contamed AND in pursuance of the foregomg the

Premdent I—IEREBY ACCORDS HIS CONSENT to these presents and

extends as aforemsnuoned the period mentioned i Special C011d1t1011

Number 2 of the said Grant for the submlsswn of plans and erection of

bmldmgs and construction of drama ge systems as aforesald

IN WITNESS whereof the Vendor and the Purchaser have hereunto affixed

theu‘ respectwe common seals and the Commmsmner of Lands on behalf of

the Pres1dent has hereunto set his hand the day and ycar first ]1cre1nbsforc

wrlttﬁn

SEALED with the Common Seal of tlié)' :
said SOLIO CONSTRUCTION )
COMPANY LIMITED i the in the *

[\ ' }-:
NER, AL

)IRECTOR

g

presence oF-
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. the said qﬁgﬁﬁ'&;‘.{_ MH ¢

~ inthe presenceé of-

SEALED wzth the Common Seal of

LI TED

"DIRECTOR

//

)
)
)
)
)
)
)
X
)
)
)
DIRDCTOR/SEP TARY )

)
SIGNED .bygﬂmm‘;i Lirsrs Momen M?MTA{ ; Lo

- onbehalf of the President of the )

Repubhc of Kenya in the ])l esence of- ) p

MEMORANDUN HEREINBEFORE REFERRED TO:
| . The- px‘@ﬁis;’qqé;-pf the ".G'Q\_'femmeht Lands Act (Chapier 280).
Tl'l,a-'Spécfa] Cdﬂd_itio‘dé'cpntainad in the said Grant.
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«ef: AG/CIV/47/20 =D B ﬂ‘?’;iAugusr 2020

Hon. Justin B. N. Muturi, EGH, MP : ) \;15‘%
The Honourable Speaker of the National Assenﬁaly _ § 3 }1{,{} W L £ §2
Parliament Buildings %‘_,‘J\ e \J ) g;
NAIROBI 5 i Sl -
ST 2
REF: PETITION SUBMITTED TO THE NATIONAL ASS’MBLY BY THE
DEPARTMENTAL COMMITTEE ON LANDS CONCERNING LR NO. 5875/2
ROYSAMBU BELONGING TO THE MINISTRY OF DEFENCE
% . o
Reference is made to the abo\)e sub)ect matter and t,he letter dated 7% August, 2020
reference MOD/28/1 B/A from theEM:mstrylof Defence a copy of which is attached for

At .i' ,-4‘
% Pt

your ease of reference..

N i
In the said letter, the me‘try of’Deﬁé
submitted to the Natﬂona_] »Assenﬂbh’f‘-_
Commitiee") touchlng on .The"ébq' :
prepared by the Cc:mrn ttée ﬁollowan
late Mayer Jacob Samul/els,whotwas‘g‘h

LA T
..-t| !L "".f

_&y alaeg”éd Fohmer employees of the

e J‘ l-"a{
-——— l

as. compuiserlly acquired by the
Forces and the parcel has since

{ s =R ol u
The Ministry of Defence notesThat e Comrmttee 1n..!ts*re55rf'?écommended that the
land be allocated to the former workers. The Ministry understands that the report is
s«cheduled for debate in the National Assernbly on 12 August, 2020. The Ministry is
apprehensive that if the report is adopted as drafted the same would have a negatwe
implication, on its possession of the land.

In the c1rcumstances the Ministry requested my office to provide an advlsory oplnlon
to the National Assembly which may be taken into connderahon during the debate.

The Office of the Attorney General is, established under. Artlcle 156 of the Constitution
of }\enya Under Article 156(4)(a) the Attorney Gr-vneral is the Principal Legal Advisor

SHER]A HOUSE, HARAMBEE AVEHUE °

P,0, Boxd0]12-00100, MAIROBI, KENYA, TEL: +254 20 212146I.".!?SIJSSJ'D'?1}9445555;‘0731519995 J_ 1’7
E-MAIL: in ﬁlslam!ﬂwo[ﬂrq@k enva.aoke WEBSITE: wiwi. altorney-peneral.coke 7CC g7 }

’ DEPARTHENT OF JUSTICE
CO OF'E'HHTIVE BANK HOUSE. HAILLE SELLASIE AVENUEP.C. Box 56057-00200,. Nzirobi-K=nya TEL: Mairohi 2224029/ 2240337 . i g
E-MAIL: lcgai[{rgusllcg,go ke V/EBSITE: www.justice.o.ke ']"\ ‘R Cen K’l.} A ‘GZ
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to the Covernment while under Article 156(6) the Attorney General 1
promote, protect, uphold the rule of law and defend the public ir
opinioh, this matter raises substantial issues of law and public interest w
the Attorney General to issue the advisory set out hereinbelow.

In profféring this advisory, reference is made to the Report by the Departme.
Committee on Lands dated December 5, 2019, and which is due for debate in th.
National Assembly on August 12, 2020. The Report addresses itself to various issues re
the subject contested property, to wit, LR No. 5785/2 Roysambu. In the premises, it is
- imperative that some of the findings and/or observations of the Committee be
clarified even as the National Assembly readies itself to discuss the import and
substance of the Report. This is because if adopted, the Report recommendations are
likely to disenfranchise legitimate title holder(s) to the subject property. This advisory
supplements the position advanced by this office vide the Advisory dated June 18,
2020 and received in parliament on even date (see attachment No. 1).

In addition to the above we need to make clarification on the following issues:

-, s A EA
Clarification No. 7: Acquisition é’nfﬁ?’ﬁ_g’om,b'eﬂfa:{\foq» W r
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The Report at page 17 f@bs&mat:cl-g'no tsithe following, albeit in
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° The acquisition processes were completed:as-outi'of court negotiations
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o Full compensation, was, n‘év@éﬁﬁﬁ’é”id'j?ﬁ&‘ TRl 0 ]
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o No evidence tb_@}rjigghs..j§I.‘,_5-3-O.5.E}_Q.OO_ was p_a:.d to Mgsl{g_mor Jacob Samuel.

The Ministry of Defeﬁ@g asserté thatiandeRND.f‘SS?S/Z qu,;;;t{:-rompulsorily acquired
by the Commissionér--of"Lq-ngs 'qi%ig C;aﬂz‘é_tt"ge-._ Notices. No. __5"1"5;1' and 5152 of 1985
pursuant to a request ffom tiie then Department’ of Defencé’ This is the position
largely adopted by the National Land Commission as well as the Ministry of Lands
and Physical Planning. It is not disputed at all that through Gazette Notice No. 5151
of 1985 the Commissioner of Lands notified the public of the intention to acquire the
land in accordance with section 6(2) of the Land Acquisition Act. Further, Gazette
Notice No. 5152 of 1985 notified interested persons of the holding of an inquiry as to
compensation as required under section 9(1) of the Land Acquisition Act.

The inquiry was duly conducted and an award of Kshs. 3,530,500.00 made. The heir
to owner of the land the late Mayer Jacob Samuels, Mr. Meshumor Jacob Samuel
challenged the award and later appealed to the High Court which enhanced the
award to Kshs. 23,000,000. The government being dissatisfied with the enhanced
award preferred an appeal at the Court of Appeal which was filed by the Attorney
General vide Nairobi Civil Appeal No. 109 of 1987.



In the meantime, the amount in the initial award was deposited in court as stipulated
under section 16(1) of the Land Acquisition Act and subsequently released to the
registered owner's Advocates. That the Appeal was eventually compromised by
consent as evidenced by the Commissioner of Lands letter dated 24" March, 2003
and a copy of the order dated 25" October, 2002 annexed to the Petition 1O
Parliament. '

However apart from the initial award of Kshs.3.5 Million the balance of the decretal
sum was not paid and is still outstanding. The reason given is that there were no
beneficiaries or legal representatives of the estate of the deceased to pay the funds.
Though the.amount is still outstanding, the judgment is now over 12 years and by
virtue of Section 4(4) of the Limitation of Actions Act Cap 22 Laws of Kenya the
judgment has lapsed and cannot be enforced.

Be that as it may, the notice of taking possession was issued by the Commissioner of
Lands in accordance with section 19(1) of the Land Ac-_quisi’rion Act, and registered
against the title hence vesting the land in the governm_e"riit.

iy S

cife GRS - S .
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owner is a Wrong!gntefpﬁéz%z;u@;nqu{rphe law @n@?‘u‘_‘;lnrqpcfe@f;afmmer;jnon to acquire are

issued, the award%m&gg. ,andﬁﬁgﬁ@éﬁ;ﬁl@ﬁgj@?‘%ﬁ@@fﬁa Eigti'gjé{)cfrf‘f;i taking possession

issued, the land is dée mfdfg“b&pubi;éf§@@§§h_must"lf};e c{_ea—li't'""’&vith as public land.

This is supported by rbcard-fiom {he Miistey"of UandsyUhich spow that the notice of

taking possession way lgfqgga«a;gd registerel t]lgl,fpoger‘hqqc;ﬁz__t 'ands Register Vol. 10

folio 494/30 file 6Q%Q;E’Qf--‘Ji;?qew?&ﬂi}?iggsféb‘rﬁnﬁ-fﬁt-iﬁgfh&é‘a‘-id{ land to the Departrment
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If the purpose for whiqllg_ the:acquisitio S ajs)
notice of intention t‘ql“‘El'GEiu-iﬁ@-i._ﬁl_E‘f}éﬁnd-S_h__C.J'_L'l_‘!:qI':hla\:lg._‘lé'&Elfl' formially rescinded. This did

not happen. In fact, the Mi‘r".’is%;r.jjg;r_;f,'Déf'éh’éé"tb"‘c‘ﬂ{—éyerj']:-bézes-si-o'n of the land in 1986
. and never vacated. ' '

Section 19(4) of the Land Acquisition Act (repealed) provides that upon taking of
- possession, the land shall vest in the Government absolutely free from any
encumbrances. It follows that the land vested in the government absolutely as
contemplated by the Act. Further, the land became alienated government land since
the purpose of the acquisition was for military use: the land vested in the Ministry of
Defence and could not be reallocated by the Commissioner of Lands without the

consent or surrender by the Ministry of Defence.

It follows that the process of an acquisition which was completed in 1986 cannot be
challenged now. Consequently, the land is public‘iand and was public land at the time
it was purportedly allocated by the ‘Commissioner of Lands to a private company.
Similarly, when the land was purportedly subdivided and allocated by the County



Government of Nairobi fbr the benefit of the Petitioners in the Petition to Parliament
it was alienated public land not available for allocation.

Clarification No. 2: Alleged Contradiction Information in the Ministry of Defence

Observation no. 3 is to the effect that there was contradictory information from the
Ministry of Defence concerning the intended acquisition of LR No. 5875/2. The
report alleges that in a letter dated 26™ January, 1987 the Permanent Secretary,
Department of Defence informed the Commissioner of Lands that the military had
“carried out an inspection of the land and found it unsuitable for the intended purpose .
unless four additional parcels of land surrounding the plot were acquired to enhance -
security since the plot was located in a residential area. '

However, on the 10t April, 1987 Major Munyao wrote to the Commissioner of Lands
vide a letter reference DOD/CGS/49/LND asking the Commissioner to disregard the
contents of the letter by the Permanent Secretary un’ni the military made further
contact on the issue. That based on the submissions by*the National Land Commission
the military did not make.the said, contact ln our considered opinion, at the time the
letter dated 26t Januaryl, ,1987 was :ssued th‘e\\process Gf”cornpuisory acquisition was
already complete. ; . ’

Our understandlng of the Ietterfwas th‘at the ‘Ml.nastry of Iefence was merely
requesting for adclmonau |ancrwnlcrn Gﬁcmunwm 5uu3thE”‘|f|yﬁE>C|ﬁdcd in Munyso's,
letter. This action doek net\amouq’c te urr‘eh’der Qf the-land® ‘and cannot be the basis

of depriving the Depértrnentfof Deferu:e af fhe Iand ﬁ‘a_"'“"'?‘i‘.y W i,\ '
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Clarification Na. 3: Octupatmn aﬂd/or Hana’ @ver to- M:ru; of Defence
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The Land in questtorﬁWas formally handed over_,,to the. Mmlstry of Defence on 25'%
June, 1986. The Iand Was used as a tralnmg aground by thes] enya Army Electrical and
Mechanical Englneers (I(AEMA) Ahd’a temporary, vehlcle workshop by the Kenya
Army. Following the establishment of a fully- fledged workshop at Kahawa Garrison,
the temporary workshop therein was closed. The land was subsequently used as a
temporary camp for military. a’rhletes ‘owing to its. close PI‘OXIIT}IW to Kasaranl Sports
Complex. : ¥ g : :

The Ministry was in early 2019 -requested to identify potential land for affordable

housing programme. The Roysambu camp was identified as potential land for the ™ ™

construction of -Senior Non-Commissioned Officers: (NCO) housing under - the
affordable housing prograrﬁme. Consequently, the Ministry elected to improve
security at the camp by repairing the stone fence. The Camp also houses a detachment
from Kahawa Garrison. The 'Ministry stated that at that time no persons other'than
the military athletes were residing in the land and no prbperty was destroyed in the
process. Consequently, the Petitioners cannot claim to be squatters on the land as it
has been established that since the taking of possession by the military in 1986 it has
remained in occupation and there have been no squatters on the land.



Clarification No. 4: The Issue of Double Allocation

The next issue to be resolved is whether the land was available for alienation to Solio
Construction Company Limited and the validity of the subsequent transfer to
Kasarasni Mall Limited as well as the validity of the County Government of Nairobi in
allocating the land to the Petitioners to Parliament. In doing this we need to examine
the process through which Solio acquired the land and whether the Commissioner of
Lands had power to allocate the same and whether the County Government of
Nairobi. has . power to subdivide and . allocate land belonging to the National
Goverriment held by the Ministry of Defence. |

It is evident that when the Commissioner of Lands issued a letter of allotment over
the land in June 1999 to Solio Construction Company Ltd he was aware of the
compulsory acquisition of the land. Subsequently grant No. LR. 85371 was registered
on 1¢ July, 1999 over the iand. The grant was transferred by Solio Construction
Company Limited to Kasarani" Mall Ltd vide a transfer registered at the Land Titles
Registry on 20N March 20[31 1as NofﬁlR85371/2 Kasarani Mall ltd peid a

consideration of Kshs *Bé '@0,0 8@@ OOft' --Sm\o Constﬁuc’gon* Company Limited in
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According to Uchurml L’t bougﬁb the Eﬁiﬂ:‘l,ﬁ 2@01‘\&rdrn ‘To]lo Eon}trucnon Company
Ltd, occupied it and but:up & @t@ne f8 i“ ’?;und Jtrlt‘further fl“alms that there have
been various cases in {fouqxfgr/’or a_g wpec?fple Jalmlngfto rbe\former employees of
the previous owner oy !ins;ﬁm"e Env,.@nmﬁmi any Land~Goutt Gpse No 153 of 2017
(formally 495 of 201), ~Kas,atam:h@“ all, Lid Ver L *Dﬁp:?lgp‘:ﬂgﬁo Miganga, Roysa
Community Self HelpJGr.oupﬁ and o’therr and; N-a;robb ELgZ Eéase No. 1522 of 2013
Daniel Otieno Mlganga and R"oysa Co‘?nn:nu"-‘ Self Help GroUp and others versus

Kasarani Mall Lid and Ughumli*Supermarketa ',?5‘} ,‘i

it

The defendants in the ‘fOt’TﬂE‘I‘ and the Plamt:ffs m»»the Iatter were claiming the land by
virtue of being former employees of the former owners of the land and adverse
possession. Both cases were however determined in favour of Kasarani Mall Limited.
It would seem that the Petition to Parliament is an endeavor to achieve through the
parliamentary process what could not be obtained through a court of law as it

involved the same parties in the above cases.

There are a litany of authorities by the courts which assert the position that once land
is compulsorily acquired for a public purpose it becomes public land and the land
cannot be alienated for private use unrelated to the public purpose for which it was
acquired. The Government Land Act Cap 280 (repealed) describes un-alienated
government land under section 1 as follows:

“vnalienated Government land” means Government land which is not for the
time being leased to any other person, or in respect of which the
Commissioner has not issued any letter of allotment.”



This means that any public land vested in any public entity is alienated government
land. The President had power to alienate government land under section 3 of GLA
(repealed). These powers were thereafter delegated to the Commissioner of Lands
under section 3(a) of the Government Land Act (Repealed).

Under the principal of delegation, whoever is exercising delegated power cannot
exercise it beyond the power granted to the principal, this means that under the
repealed Government Land Act neither the President nor the Commissioner of Lands
could alienate, alienated government land. This position was affirmed by Justice
Obaga in Kenya Anti-Corruption Commission v Wilson Gacanja & 2 others in Nairobi |
ELC 275 of 2009. '

The land having been compulsorily acquired there is no evidence that the Ministry of
Defence consented to the land being alienated by the Commissioner of Lands. In the
absence of such consent or a duly executed surrender to the government it is our
considered opinion that the land was not available for allocation.

This position was affirmed by the Supreme Court decision in the Town Council of
Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others
(Interested Parties) [2019] eKLR where the Supreme Court essentially restated and
reaffirmed the law on compulcory acquisition by setting out the guiding principles as
follows:

“I6]] On' the basis of the foregoing analysis, we hereby issue the following
guiding principles: '
General Principles

a. Where the Government, pursuant to the relevant constitutional and
legal provisions, compulsorily acquires land, such land, shall only be
used for the purpose for which it was compulsorily acquired.

b. The allocation of compulsorily acquired land, to private individuals or
entities, for their private benefit, in total disregard of the public purpose
or interest for which it was compulsorily acquired, shall be incapable of
conferring title to that land in favour-of the allottees. '

- ¢. A person whose land has been compulsorily acquired in accordance
with the relevant constitutional and legal provisions does not retain any
reversionary interest in the said land. '

d. Un-utilized portions of compulsorily acquired land may be used for a
different public purpose, or in furtherance of a different public interest,
including the allocation of such portions to private individuals or
entities, at the market price, in furtherance of such public interest.

As was succinctly stated by the Supreme Court in Town Council of Awendo vs Nelson
O Onyango & 13 others; Abdul Malik Mcohamed & 178 others (Interested Parties)
[2019] eKLR (supra) the allocation of cornpulsorily acquired land, to private
individuals or entities, for their private benefit, in total disregard of the public purpose




or interest for which it was compulsorily acquired, shall be incapable of conferring
title to that land in favour of the allotee. (emphasis added) ‘

Equally, these authorities apply to the County Government of Nairobi which s
divested of power to allocate Government land which has already been alienated. .
The same authorities also apply with equal force to Parliament. Meaning that
Parliamentary process cannot be used to deprive the National Government land
which has been alienated to the Ministry of Defence as this would be against the law
and especially Article 40 of the Constitution which protects the right to property and
- also protects public land.

Conclusion

We therefore urge you to bring to the attention of the House the contents of this
advisory when they are debating the Departmental Committee for Lands report so
that a decision is made with full appreciation of the law and the facts surrounding LR
No. 5785/2 Roysambu to avoid a situation where the military is needlessly deprived
of its land which it lawfully acquired for a public purpose through compulsory
acquisition.
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LR NO. 5785/2 ROYSAMBU

Our attention is drawn to a petition submitted to the National Assembly
Departmental Committee on Lands on the above parcel of land. The Petitioners
allege to be the former workers of Major Mayer Jacobs Samuel who was the
previous registered owner.

"The parcel of land was in 1985 compulsorily acquired by the Government of
Kenya for use by the then Kenya Armed Forces. The parcel of land is occupied

by the Kenya Defence Forces.

The National Assembly Departmental Committee in its report on the petition
recommended that the land be re-titled in favour of ‘the former workers’ of
Major Mayer Jacobs Samuel. A copy of the report is forwarded herewith.

The Ministry understands that the report is schedule for debate in the National
Assembly on Wednesday 12th August 2020. The Ministry is apprehensive that
the report may be adopted by the National Assembly as drafted. Such an
outcome would have huge negative implications on the MoD possession of the
land.

In the light of this, I write to kindly request you to provide an advisory opinion
to0 the National Assembly, hopefully before the debate of the Report.

Your action in this regard will be highly appreciated.
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From these meetings the following important issues have emerged:

i. Ministry of Defence

According to the Ministry of Defence, LR No. 5875/2, the land in dispute herein, was
compulsorily acquired by the Commissioner of Lands vide Gazette Notices No. 5151
and 5152 of 1985 (see attachment No. 1) pursuant to a request from the then
Permanent Secretary in charge of the Department of Defence in the Office of the
President (see attachment No. 2).

The land was valued at Kshs. 3,530,500 by the Commissioner of Lands and the
compensation award was duly paid by the Department of Defence to the
~ Commissioner of Lands (see attachment No. 3). The beneficial owner of the land, Mr.
Meshumor Jacob Samuels was dissatisfied with the compensation award and
commenced proceedings to challenge the valuation in the High Court under Land
Acquisition Appeal No. 2 of 1986. :

In accordance with section.13(2) of the Land Acquisition Act, the compensation award
was deposited in the High Court by the’ Cmmmlss:mner of Lands and a deposit receipt
issued by the High Court Reglstrar (see attachment No. 4) and subsequently released
to Mr. Jacobs on the 3¢ October 1987 This was conﬂrmed by the Attorney General’s
letter dated the e Apr:l 1997 and M/s Robson Harrls & Co Advocates confirming
that the K<hs 3 530, ';0(‘1 00- was_ rPrPluFd-'" hu them ‘on behalf of their client. M.

Jacobs. Ly vt

o A ]
A |
3

";1.

____,.—-—-‘-

The Commissioner of Lands issued a noticé of takmg possess:on in accordance with
section 19(1) of the Land Acqu:s:tlon Act on the 25% June, 1986 (see attachment No.

5). The notice also reqmred Mr. Jacobs to deliver the title décuments to the Registrar
of Titles for cancella’c:or}: In accordance with section 19(4) of ;he Land Acquisition Act,
the title to the land vested i the Government absolutely, free from any
encumbrances for the unexpired term of 99 years from 1906 as at the 25" June, 1986.
The notice of taking possession was booked for registration against the title as per
Day Book No. 1205 of 1986 (see attachment No. 6)

The High Court enhanced the award to Kshs. 23,000,000 the decision was
subsequently appealed by the Attorney Ceneral vide Nairobi Civil Appeal No. 109 of
1987 which was later settled and the Government agreed to pay the enha nced award.

The Land in question was formally handed over to the Ministry of Defence on the
25" June, 1986. The land was used as a training ground by the Kenya Army Electrical
and Mechanical Engineers (KAEMA) and a temporary vehicle workshop by the Kenya
Army. Following the establishment of a fully-fledged workshop at Kahawa Gatrison,
the temporary workshop therein was closed. The land was subsequently used as a

temporary camp for military athletes owing to its dose proximity to Kasarani Sports
Complex.
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The Ministry was in early 2019 requested to identify potential land for affordable
housing programme. The Roysambu camp was identified as potential land for the
construction of Senior Non-Commissioned Officers (NCO) housing under the
affordable housing programme. Consequently, the Ministry elected to improve
security at the camp by repairing the stone fence. The Camp &lso houses.a detachment
from Kahawa Garrison. The Ministry stated that at the time no persons other than the
military athletes were residing in the land and no property was destroyed in the
process.

ii. Uchumi Supermarkets Plc.

Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc. is the registered
owner of LR. No. 5875/2 situated in the Kasarani area of Nairobi.

Records held by Kasarani Mall Ltd indicate that the Commissioner of Lands on behalf
of the President granted the*land to Solio Construction Company Limited vide Grant
of Lease No. I.R. 85371. The Grant was transferred’ to Kasarani Mall Ltd vide a
transfer registered at the Land Titles Registry on the' 207 March, 2001 as No. I.R.
85371/2 (see attachments:Ne..7 and ) IO

Uchumi claims that Kdsaraiil- Mall/Ltd lawfully acquired &,valid title from Solio
Construction Coméggﬁ-hifnitea gh-réi‘i:_g;h the said i"-kan;-_ﬁer. 'I:hat‘:f'qftlgr acquisition of the

land, the title has been used by---U;ﬁﬁ_rdiéiS:ufR?grmgr,ket; -:Plc_-torns,secure financing. from
KCB Bank Kenya Limited and Eastern ‘afdssouthern African Trade and Development

Bank on the 7* December, 2004. Each of these facilities vas repaid and the respective
charges registered therein, d-@_schargégi:ﬁﬁ the 28t Jurie: 2011. , ',

Investigations, then kll"!_bwn as*Criminal Ifvestigations’ D‘epart_mént (CID) investigated
the validity of the transfer in 2008, following allegations that the transaction was
fraudulent. The CID confirmed that the Property was procedurally allccated to Solio
Construction Company Limited who acquired a valid title. There was no evidence of
collusion or conspiracy between Solio Construction Company Limited and the Lands
Registry during allocation of the Property. Solio Construction Company Limited
transferred a valid title to Kasarani Mall in 2001 on ‘willing buyer willing seller’ and
that the caveat on Kasarani Mall's title had no legal basis or justification and had
unreasonably prevented the sale or development of the property (see attachment No.

9).

Uchumi Supermarkéfﬁ,—"Plc. ‘ffur';her claims,, thét. the Directorate of Criminal

In 2010, members of Roysambu Community self Help Group (an unregistered society)
invaded the Property. In response, Kasarani Mall Ltd filed a case at the Environment
and Land Court being Civil Case No. 495 of 2011. According to court records, the
defendants therein similarly alleged that being former employees of Major Jacab
Samuels the previous owner and following his dernise, they were given the land by
individuals identified as Rapahel and Meshmor Samuel (allegedly Major Jacob

Sarnuels’ sons) to develop the same.
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The court allowed Kasarani Mall Ltd.'s claim for vacant possession and a permanent
injunction against the defendants and declared that Kasarani Mall Ltd is the absolute
and indefeasible owner of the property in terms of Section 26 (1} of the Land
Registration Act (see attachment No. 10). ’

iii. National Land Commission

The National Land Commission's position is to the effect that the Department of
Defence-acquired land which was on a 99-year lease in 1986 and that the lease was to
expire in 2005. Solio Construction Company Limited who sold land to Kasarani Mall
Limited was allocated L.R No. 5875/2 on the 1% July, 1999 and the allocation was
done when another lease was subsisting leading to double allocation. The NLC
recommended that Kasarani Mall Limited should surrender their title back to the
Covernment because it was irregularly issued, or in the alternative the Chief Land
Registrar should place a Government Caveat on the said title. All letters of allotment
issued irregularly on the irregular subdivision of LR No. 5875/2 by the Ministry of
Lands and Physical Planning to be surrendered for cancellatron because records from
the Ministry of Lands show that the notice. of taking: possessxon was lodged and
registered in the Government Iands Reglster Vol. 10 folio; 494/30 file 6943 of the 25
June 1986 commtf’ﬂng The sa:d Iand to the Department of Defence (See attachment

iv. The Ministry of}Lént:is ‘and F’}husi,tal'"{ﬁ?laﬁ'hing; o

The Ministry of Lands obserued 'rha'r from the auatiab!e docurnents LR No. 5875/2 is
still government land as there is no evidence that the. mestry of Defence ever
relinquished their mrerest on lhe land.
All transactions undertaken by the Nairobi City County Government purporting to
allocate and sub-divide the land are un-procedural and misleading. The Ministry was
never consulted to give the true position, nor approved the purported subdivision.
The Ministry of Lands recommended that the subdivision scheme and the letter of
subdivision issued to individuals be cancelled or withdrawn and the status quo as per
their records be retained since the land remains the property of the Government,
alienated to the military unless otherwise advised. The Director of Surveys should also
be informed to reinstate the parcel to its original number (see attachment No. 12)

v. The Petition to Parliament

Your letter stated that according to the Petition submitted to Parliament on the 27
June, 2019 the Petitioners, who claim to be former workers in the estate of the late
Mayer Jacob Samuels, allege that the Kenya Defence Forces invaded the property in
Roysambu Constituency which was given to thern by the estate of the deceased. In its
Report, the Departmental Committee on Lands recommended that:
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1. The Ministry of Lands and Physical Planning in consultation with the National
Land Commission and the Nairobi County- Government to complete the titling
process for LR No. 5875/2 within 180 days of tabling of the report.

2. The Director of Criminal investigations to investigate the officers in the
Ministry of Lands and Physical Planning who may have caused loss of. public
funds by effecting fraudulent transactions relating to LR No. 5875/2 and the
DPP to prosecute any person found culpable within ninety (90) days of the
“tabling of the report.

- 3. The Ministry of Lands and Physical Planning to secure title relating to LR No.
23393 with a view of ensuring that innocent Kenyans do not lose money
through fraudulent transactions as evidenced by the attempts to amalgamate it
with LR No. 5875/2.

It is these recommendations that the Honourable Members of Parliament are keen to
have implemented. In the circumstances, your letter must be considered in the light of
the submissions and claims made above by the other parties because any action taken
unilaterally is bound to-affect the Fig_htf,a’nd\i'ht‘ere:s‘t% of gther parties.
A # v Yoab e
B. Analysis of the Dispute f \ b
'\ oy . . f & g \n _.: N H_'

In view of the foregomg, the foi]owmgmont’énttous ssues have emerged which we
proceed to set out, analyze offer eiur opm:on 1and: our recommendat:ons

“;-__.- H _— P ':. . . \“

1. Whether the land- was cormpulsen]y acquwed far a publlc'purpose and vested in
the Government of Kenya ‘on behalf of the Mmlstry of Defence

2. If the land was} compulsonly acqurred whe her the’ Iand was available for
allocation to Solio ‘Construction Company fitdi =

3." The legal validity of other claiins over the land on the basis of a Parliamentary
Select Committee report which has not been adopted by Parliament and whether
the Petitioners can claim ownership through Adverse Possession.

4. Whether the Nairobi City County Government has the authority to allccate and

subdivide public land.

1. Whether the land was compulsorily acguired for a public purpose and
vested in the Ministry of Defence

The Ministry of Defence asserts that land LR NO, 5875/2 was compulsorily acquired
by the Commissioner of Lands vide Gazette Notices No. 5151 and 5152 of 1985
pursuant to a request from the then Ministry of Defence. This is the position largely
adopted by the National Land Commission as well as the Ministry of Lands and
Physical Planning. It is not disputed at all that through Gazette Notice No. 5151 of
1985 the Commissioner of Lands notified the public of the intention to acquire the
land in accordance with section 6(2) of the Land Acquisition Act. Further, Gazette
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Notice No. 5152 of 1985 notified interested persons of the holding of an inquiry as to
compensation as required under section 9(1) of the Land Acquisition Act.

The inquiry was duly conducted and an award of Kshs. 3,530,500.00 made. Mr.
Meshumor Jacob Samuel, the heir to the owner of the land, the late Mayer Jacob
Samuels, challenged the award and later appealed to the High Court which enhanced
the award to Kshs. 23,000,000. The Government, being dissatisfied with the
enhanced award, preferred an appeal at the Court of Appeal which was filed by the
Attorney General vide Civil Appeal No. 109 of 1987.

In the meantime, the amount in the initial award was deposited in court as stipulated
under section 16(1) of the Land Acquisition Act and subsequently released to the
registered owner’s Advocates. That the Appeal was eventually compromised by
consent as evidenced by the Commissioner of Lands letter dated the 24" March, 2003
and a copy of the order dated the 25" October, 2002 annexed to the Petition to
Parliament (see attachment No. 13). .

However apart from the initial award of Kshs .3.5 Million the balance of the decretal
sum was not paid and.is still outstandmg The reason. given is that there were no
beneficiaries or legal representat;ves ‘of the estate ‘of the deceased to pay, though
there wa¢ an adugrafp antrecord for them who should have received the funds.
Though the amount’ is s’rl[l outstandlng, the Judgment is now over twelve (12) years
and by viriue of Section "f\”*!‘Of the, L:mﬂ-:\hr\ﬁ -of Acticng Ari‘ (-an 22 laws of Kenva
the judgment has Iapsed and cannot be. enforéed. ¥ 5

Be that as it may, the ["OtICE of takmg possesnon was |ssued by the Commissioner of
Lands in accordance wlth section 19(]) of the- Land Acqwsmon Act, and registered

against the title hence ves’nng the land i in. the government S

While aware of this compulsow acquisition the Comrnlssxoner of Lands issued a letter
of allotment over the land in June 1999 to Solio Construction Company Ltd.
Subsequently, grant No. L.R. 85371 was registered on the 1 July, 1999 over the land.
The grant was transferred by Solio Construction Company Limited to Kasarani Mall
Ltd vide a transfer registered at the land Titles Registry on 20" March 2001 as No.
I.R.85371/2. Kasarani Mall Ltd paid a consideration of Kshs. 85,000,000.00 to Solio
Construction Company Limited in respect of the Transfer.

The question is whether the land was compulsorily acquired and vested ‘in the
Ministry of Defence. It was asserted in some of the submissions that were made
including the findings of the Parliamentary Departmental Committee on Lands that
since the Ministry of Defence did not pay the enhanced award then the property
rights did not pass and the land remained in the hands of the registered owner.

We are of the opinion that this is the wrong interpretation of the law. Once notices

of intention to acquire are issued, the award made and compensation paid and notice
of taking possession issued, the land is deemed to be public land and must be dealt
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with as public land. This is supported by records from the Ministry of Lands which
show that the notice of taking possession was lodged and registered in the
Government lands Register Vol. 10 folio 494/30 file 6943 of June 25" 1986
committing the said land to the Department of Defence.

If the purpose for which the acquisition was intended was no longer tenable then the
notice of intention to acquire the land should have been formally rescinded. This did
not happen. In fact, the Ministry of Defence took over possession of the land. It is not
clear how. if and when the Ministry of Defence vacated the land as alleged though it
insists it never vacated.

For their part, Uchumi through its subsidiary claims to have bought the land in 2001

from Solio Construction Company Ltd; it occupied the same and put up a stone fence
around it. There have been various cases in court against people claiming to be
former workers of the previous owner for instance Environment and Land Court Case
No 153 of 2017 (formally 495 of 2011) Kasarani Mall Ltd versus Daniel Otieno
Miganga, Roysa Community Self Help Group and others and Nairobi ELC case No.
1522 of 2013 Daniel Otieno M-i'gang'a an__d:_ Roysa Community Self Help Group and
others versus Kasarani Mall"ltd and Ugh’ijmf' Supermarkets Plc. The defendants in the
former and the Plaintiffs in the latter:Were claiming the Jand by virtue of being former

CON T e R R i B
employees of the former owners' ofthe land and:adverse’ possession. Both cases were

however determinelclix_iﬁ ff;wo:.Elj_‘Qﬂ'_lé‘a‘s_géﬁ-?‘ﬁ;,;‘M‘dl-l "I:_'td. ',l_t'wo[.ll'd? gse-"eg_ri'i that the Petition
to Parliament is an endeavour to achieveithrough-the ‘par!iajljhentary process what
could not be obtaineqff-ﬂ;ir,ough a court of *I_,"_a'y\ﬁ-‘(see;?ttach‘f*-nent-_l\,}g. 14).

cE A i e E ; A Loy

i3

i : Lo » B o S
Section 19(4) of the: Eléaﬁ_d‘A.;:aihi-ﬂsi-t_ijifo‘h'Aé't"(fébé'ajléd)' -]:lzr"qvi‘d@.'?S_-;’rhat upon taking of
possession, the land, ‘shall 'qg-’s’f"in the qué::zjﬁient 1i'qus_g_j;lgte|y free from any
encumbrances. It fo]‘ld\ﬁs that the larid vested in the g&'x&ér,-‘nment absolutely as
contemplated by the'Act. Further the laitd became alienated. government land since

the purpose of the acquisition was‘for military use; the land vested in the Ministry of
Defence and could not be reallocated by the Commissioner of Lands without the

consent or surrender by the-Ministry of Defence.

It follows that the process of an acquisition which was completed in 1986 cannot be
challenged now. Consequently, the land is public land and was public land at the time
it was purportedly allocated to Solio Construction Ltd. Similarly, it was public land
when it was purportedly subdivided and allocated by the County Government of
Nairobi.

2. Upon compulsory acguisition. whether the land was available for
allocation to solio Construction Company Ltd.

The next issue to be determined is whether the land was then available for alienation
to Solio Construction Company Ltd and the validity of the subsequent transfer to
Kasarani Mall Ltd. In doing this we need to examine the process through which Solio
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acquired the land and whether the Commissioner of Lands had power to allocate the
land.

There are a litany of authorities by the courts which assert the position that once land
is compulsorily acquired for a public purpose it becomes public land and the land
cannot be alienated for private use unrelated to the pubhc purpose for which it was
acquired.

The Government Land Act (GLA) Cap 280 (repealed) describes un-alienated
government land under section 1 as follows: ’

“unalienated Government land” means Government land which is not for the
time being leased to any other person, or in respect of which the
Commissioner has not issued any letter of allotrment.”

This means that any public land vested in any public entity is alienated government
land. The President had the power to alienate government land under séction 3 of
the GLA which stlpulated as foliows

These powers were 1hereafter delegated to lhe Commusmner of Lands under section

3(a) of the GLA. Under the Drlnmpie of delegat:on xwhoever is exercising delegated
power cannot exercnse it beyond the power granted Tra the prmclpal this means that
under the repcaled Cr\unrnmon‘}' Land "Aét. npufhpr rh.e-Pres:dent nor the Commissioner
of Lands could ahenate’ ahenated government land. Thts posutlon was affirmed by
Justice Ombwayo i T:rnothy ll‘lgOSI & 87 others vy i(enya Forestry Services & 2
others [2015] eKLR.: e . s

The land having been compulsorily acquired, there is no evidence that the Ministry of
Defence consented to the land being alienated by the Commissioner of Lands. In the
absence of. such consent or a'duly executed surrender to the Government, it is our
considered opinion that the land was not available for allocation.

" This position was affirmed by the Supreme Court decision in the Town Caouncil of
Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others
(Interested Parties) [2019] eKLR where the Supreme Court essentially restated and

reaffirmed the-law on comnpulsory acquisition by setting out the guiding principles as
follows: .

“I61] On the basis of the forego;ng ana/y_ﬁf we hereby issue the following
guiding principles:
General Principles

* a. Where the Government, pursuant to the relevant constitutional and
legal provisions, compulsorily acquires land, such land, shall only be
used for the purpose for which it was compulsorily acquired.
The allocation of compulsorily acquired land, to private individuals or
entities, for their private benefit, in total disregard of the public purpose

‘01
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or interest for which it was compulsorily acquired, shall be incapable of
conferring iitle to that land in favour of the allottees.

¢. A person whose land has been compulsorily acquired in accordance
with the relevant constitutional and legal provisions does not retain any
reversionary interest in the said /and.

d. Un-utilized portions of compulsorily acquired land may be used for a
different public purpose, or in furtherance of a different public interest,
including the allocation of such portions to private individuals or
entities, at the market price, in furtherance of such public interest,

As was succinctly stated by the Supreme Court in Town Council of Awendo vs Nelson -
O Onyango & 13 others; Abdul Malik Mohamed & 178 others (Interested Parties)
[2019] eKLR (supra) the allocation of compulsorily acquired land, to private
individuals or entities, for their private benefit, in total disregard of the public purpose
or interest for which it was compulsorily acquired, shall be incapable of conferring
title to that land in favour of the allotee.

3. The legal validity of other claiman'rs over.'the suit land on the basis of a
Parliamentary Select Cornml’ttee report whlch *has not been adopted by
Parliament and wbether the Petlt:oners can ttalmt ownetshm through Adverse

.3 e ..- 1 S

Possession .~ . L ’f WA g Fns B
. i - 1 Ly i

. - i 'J'J & . s ‘:.,. gl P , ot
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The Hon. Members of Parhament, cialm ;hat ﬁ@rmer workers in the estate.who hail
from different commumtles havel,-an ln’ceFest in. seemg th@ mpiementatlon of the
parliamentary Departrnental Comn-httee oh Lands. rep@rt and 1o secure title deeds for
public utilities and former workers who paid a fee.of I(shs .69; 500/= for allocation
by the Nairobi County Govemment ‘Accordingto the at’rached documents a Petition
on alleged invasion of "the suit property in-Roysambu Constltuency by the Kenya
Defence Forces was submltted ‘to Parllament én.the 274 June,*2019 by people who
claim to be former workers of the lte Mayer Jacob Samuels.

In your letter dated the 9* March, 2020 you raised other issues which include the
claim for Adverse Possession and the allocation and subsequent subdivision of the
property by the Nairobi City County Government.

Paragraph 10 of the said letter alludes to the fact that since former workers have
occupied the land for a long time, they are entitled to occupy the same by way of
adverse possession. Adverse possession was described in the case of Mtana Lewa vs.
Kahindi Ngala Mwagandi [2015] eKLR:

... Adverse possession Is essentially a situation where a person takes possession
of land and asserts rights over it and the person having title fo it omits or
neglects to take aciion against such person in assertion of his title for a certain
period, in Kenya, is twelve (12) years. The process springs Intfo action
essentially by default or inaction of the owner. The essential prerequisites being
that the possession of the adverse possessor is neither by force or stealth nor
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under the license of the owner. /f must be adeqguate in continuity, in publicity
and in extent to show that possession is adverse to the title owner.

The land as stated earlier is public land and vested in the Ministry of Defence. This
brings the land under the category of “land otherwise enjoyed by the Government™
under Section 41 (a) (i) of the Limitation of Actions Act as well as under the category
of public land defined at Article 62 (1) of the Constitution as follows:

Public land is —

a) Land which-at the effective date was un-alienated government land as defined
by an Act of Parliament in force at the elfeciive daie;

b) Land lawfully held, used or occupied by any State organ, except any such land
that is occupied by the State organ as lessee under a private lease;

¢) land transferred to the State by way of sale, reversion or surrender;

d) land in respect of which no individual or community ownership can be
established by any legal process; ‘

e) land in respect of which no heir can be identifi ea’ by any legal proae;r

Section 41(3) (|) of the leltahon of Actlons Act. Cap 22 excludes public land from
being acquired through adverse posse5510n It provides

41. This Act. does not- i - b b
f:n\ aﬁ:ul-\'ln a porcr\n fr"n :-‘a.~"|"1lll1"(3 an\.r f]HP I‘ﬁ- r)r HI"IV Fasemen’[ over-

i) ﬂouernrnent land ar Iand othewlse enjoyed by«the Government;
[

gl A L L Sl g
i J'; B - ".'

The property in quest:on is, therefore public land since it is belng lawfuity held by the
Ministry of Defence whu:h acqu:red the same-in 1986 and ’rhat adverse possession
cannot operate against government land, Be ’rha’r as it may thls is an issue that was
the subject of determlnation by the court® in Nalrobl ELC ]522 of 2013 Daniel Otieno
Miganga and Roysa Community Self Help Group and others versus Kasarani Mall Ltd
and Uchumi Supermarkets Plc, (supra) (attachient no 14). The court found that the
plaintiffs then who are now the petitioners to parliament were not in adverse
possession of the land. The court proceeded to dismiss their claim and no appeal was
preferred. It seems that they are now trying to use the petition to parliament to gain
what they failed through the court process.

4. Whether the Nairobi City County Government has authority to allocate and -
subdivide public land belonging to the National Government

The land was compulsorily acquired by the Commissioner of Lands on behalf of the
Ministry of Defence in 1986, The land was initially registered in the name of Mayer
Jacob Samuels who was issued with a Grant by the Commissioner of Lands for a
period of 99 years from 1906. The land having been compulsorily acquired vests
absolutely in the Ministry of Defence and can thus be termed as public land. Article 67
of the Constitution establishes the National Land Commission with powers to /inter
alia,. manage public land on behalf of the National and County governments. Section
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5 (1) (a) of the National Land Commission Act is also explicit that one of the functions
of the National Land Commission is to manage public land on behalf of the national
and county governments. Under Section 5 (2) of the Act the Commission may.,

n behalf of, and with the consent of the national and county govemmenrf
a/fenet‘e public land.”

Section 12 of the Land Act grants the Commission authority to allocate public land on
behalf of the national or county governments and section 14 of the Act specifies the
steps that the Commission ought to take before it undertakes any such allocation. The
Commission has to issue, publish or send a.notice of action to the public and
interested parties, at least thirty days before offering for allocation a tract or tracts of

land.

At least thirty (30) days prior to the allocation the Commission should send a notice
to the Governor in whose county the public land propesed for allocation is located
and to the head of the governing body of any administrative subdivision having
development control, among’ others. The notice should, then be published in the
Kenya Gazette and at lgast ‘once 3. week for a perlod of three weeks and thereafter
published in a newspaper of general ctrculatmn |n the general wc;nlty of the land
being proposed to be offered for a{!ocatxon 11 Y .owt e

M - & AT LU
It is therefore clear that i lS ‘the- role of the Commzsnon and not a county government
to allocate public iandrThe alloeatlon Tatst” however cemply with the laid down
constitutional and statu;ory‘procedur.e as stated above “The Petltmners did not follow
the appropriate procedure in its: eﬁfor’r to be allocated ‘the parcel ‘of land. The Nairobi
City County Government had no power to ahenate and/onallocete public land in the
manner it did and any PDP that was prepered was therefore un-pror_edural lllegal

b P
and of no consequences_in. law:" e F

However, the committeein its determination says that the lease belonging to Jacob
Mayer lapsed and was not renewed hence the land devolved to the county
government. It appears that the committee misread and selectively applied that
provisions of Article 62 (2) of the Constitution which vests the land stated in article
62(1)(a) to (e) in the county government as follows:

62(2). Public land shall vest in and be held by a county government in trust for
the people resident in the county, and shall be administered on their behalf by
the National Land Commission, If it s classified under—

(a) Clause (1)(a), (c), (d) or (&); and

(b) Clause (I)(b). other than land held, used or occupied by a national State
organ. ,

Clearly the land in dispute is exempt by Artice 62 (1) (a) which talks about un-
alienated government land. In this case the land is owned by the Ministry of Defence
and cdaimed by Uchumi Supermarkets Plc. which also has a title. Consequently, the
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County Government of Nairobi had no business subdividing the land and allocating it
to private individuals. Similarly, the Departiental Committee on Lands should have
properly interpreted the law and rejected the Petition.

G Conclusion and recommendations

We have no evidence that the Departmental Committee on Lands Report made on
the 5% December, 2019 has been tabled before Parliament, debated and adopted
according to the relevant Standing Orders.

| Se‘cond_ly._ as cén be seen above the land is claimed by'othef parties who include the
Ministry of Defence hence making this public land.

Consequently, it may be difficult to implement the Report since the land is rightly
occupied by the Military having been compulsorily acquired on their behalf. The
Ministry of Defence has not relinquished its claim over the land or surrendered it back
to the government. It is our opinion that the land having been validly compulsorily
acquired the same was not avaitaible for aIEenation‘ '

The Ministry of Defence stared 1ha'r in early 2019 |t was requested to identify
potential land for affordable housmg programme The Roysambu camp was identified
as a potential land for:the construction of Semor Non Commlssmned Officers (NCO)
housme under the affordabie houslng programme '

On your part, apart from secunncr tltles to alleged former workers you have also
proposed to set up on- ’rhe land a secondary school;. whereby funds have been secured
from the WNational GOvemment Const:tuency Deve!oprnent Fund (NGCDF), a
polytechnic (TVET) as-well as Recreatlonal facilities for PSV operators You have also
stated some land is requ;red to resettle people:who were affected by the expansion of
the Thika Highway. Your proposed plans will conflict with the plans the government
and the military have for the land. o

[n the circumstances, we consider that the most appropriate way to resolve this is for
the Members of Parliament to request the National Land Commission to secure
alternative land for purposes of implementing the proposed projects.

In view of the foregoing and the measures put in place by the government designed
to contain the COVID 19 pandemic a physical meeting may not be possible we
therefore recommend the following;

1. That the Honourable Members of Parliament be pleased to await the tabling
and adoption of the Departmental Committee on Lands Report by Parliament.

2. That in the meantime Honourable Members of Parliament should engage the

National Land Commission (NLC) on modalities of how to secure alternative
land for construction of the proposed Roysambu Secondary School, the
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pPolytechnic and Recreational Facilities as well as the relocation of Project
Affected Persons (PAPs) and businesses which were affected by the expansion

of Thika Highway.

3. The Director of Criminal investigations (DCI) to investigate and recormend
prosecution of officers in the Ministry of Lands and Physical Planning, the
National Land Commission (NLC), the County Government of Nairobi as well
as officials of Roysa Community Development Society who may have caused
loss of public funds by effecting fraudulent transactions relating to LR No.

5875/2.

4. That any money collected from members of the public under the pretext that -
they would be allocated the Military land should be recovered and refunded.

We hope that these recommendations will meet your expectations and resolve the
ssues raised however my offige is open to further engagements on the same.

. Kifara Kariuki
ATTORNEY GEN ERAL

PR S L
NN e
Copyto:  Mr. Kennedy Ogeto CBSILH 4z s~

soLICIT GENERAL
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Grze1TtE NoTice No. 5148

THE ‘CIVIL ASWATION ACT
{Cap. 393)
THE CIVIEL BYIATION BOARD .
NeTick 0F AVPLICATION FOR, OR VARIATION OF AN YR
Seavics Licexes .

PURSIPART 10 the provisiens ¢f the Chyil Aviation P,
1977, nozice is pgiven that Ceast Tor Hire 2nd Tours Lid.,
2.0, .Box 99143, Mombass, has appiied 10 ehe Civil Avi:nian
Beard for o three-year licence o opsrate air chartar and inclusive

tours Hased at Dol Islernzticnz) Alrport, Mombasd, with a.

capacity of (wenty (20) s2ats.

Lny ohjsclions or represants
be made i writing 1o the CTivil Aviation DBoard, Ministiry of
lrnnspon and wmmur'...:umns. igong’ Road, 2.0, Box 5265%,
\I irohi, so as lo reach it within pwenty-eiznt (23) days of <he
dae of piblication of (Ris aodze. Bvery su..h ohjeclion or
coresenlation should state th: spectic zrounds ca which it is
szd 2nd speciiy any cond jon: which it i desired that the
wdaad ahpaid ."'.’,u:n.. ol ahe Doencs. u 3fn.’\n¢d it shouid
furfher b2 noted 142l 2 gy ol evary objrclion, or represeaie-
tion zhould bs semt by the person making the same to the
appiicant ot the same lme that it is sent to the Civil Avintion
Beatd.

rs 0 this ‘application should

-'-'1

Dated Lhe Bth Movember, 1935,

. T J. UTARNIE,
for Chicf Exzcutive Oficer! Seareliny,
Livil Aviadon Boerd.

Garzrre Monice Mo, 5149

THE CIVAL AVIATION ACT
(Cap. 384)
THE CIVIL AVIATION BEDARD
NuTicE of .-\.PP‘.IC.AT[O\ FGR. OR YARIATION OF AN Laiﬂ‘
e Liceses v

‘I’L"&SUA\.'.-” 10 r.h‘. eprows.c'" oi the Civil Avialion Act,
naJc—— is given that $frican Express dirways (K1 Lzd, P.QL
Bon 233358, 9¥airodi, has a",.pI’a.:I o lhe Civil Aviziion HBoard
Iar a two-year renswal. with eficet frem 15:h November, 1983

of their air service licence TADR Mo, 40, The current l.c-tnce_

3 and {rem and wilkin Kenrz
. and awharizes air  charter

seivices for presenpsrs and I
expires “oa i7 aNovember,
based at Mzlindi with a eapac ].-s' of ovznly-one (21} szeats.

"'1.

4ay abi ucuh-zs. or repressmadions 2 ¢kl applization sheuld
e made I wililng o the Civil .kv::.zi'n Board, Ministiy of
g mi Conmis .II?.‘::'.T.;E"!:, et “\«331., 2:0. RBox 52492,
&f 1o reach it - t'xls-.'l:j’-m:, 28) days o‘ the
Zeailon of this noutice, Every sush objection or
represaniaticn should steie the 3pocific grounds-on which ':L is
hassd and spe,':ii',' any cenditizns which ir is desired thar the
Sb.lr"l shonid =muus- on Ane licencd, i; eraptzd. Jt should
grther be nolzd thar & copy of every objeciion, or x-prcscnla-
fion vhoul be sent by the person maidng e samec 10 the
armicant at the same time that 3t iz sent (6 the Civil Aviatico
Doard, ..

Lo

I3z the Tth November, 1985,

|

FanTT: MeTicE No. 5330

TrE OIVIL AVIATICN ACT
WCap, 354
THE CIVIL AVIATICON DG RD

FOUCE OF AWILICATION Fon. o ValtTion oF AN A
Semvice LICENCS -

unv‘-‘g.\;&;\??ﬂ 12 ths provisions of
st s fy slwen ok Wikicrn Sxpress Almmeys oK Lo, 9D
finralbi, b Soriation Hoard
ear renewad,

Movamber, 1993,

- emam

i
!
i
i

p—— ;
e

. Transport and Cemnmtnications, §

of their air servica licence CAY WNa, 54, The Jieense crpines

o liTih 1?;&\:.:1“.7::1’. ‘13‘35. and msherizes non-sciizduled air

coach serviczs {with right to 52!l individual sexis) on dhe roites:

Melindi-Lamu-Maliedi;  Mulindi-Hela-Mauliadi;  and  Lamo- -
Hola-Lumu.

Any objections or representations o shis apolication should
be made in widng 4o the Civil sAxlation Roard, Ministry of
zorg’ Road, ‘PO, Tox 52652,
Nairobi, s0 25 to reach o within oweniy-vight (28) days of the
date of weblication of (his aotce. Every such objsciion o2
reprzeentafion should stawe the specilic gral.'l..ls on .v'm... it s
bised and specify any condiions. which i1°ls desired chat the
hoard should lmpose oa wae liceace, ¥ granted. Tt ‘héu.m
further be noted that 2 eapy of evary shivetion, or represen
ton should be zent by the person making Lhe same 10 r.:-c
applicant at the same time that it js sent o the Civil Avizlion
Deard.

Digted the $ih November, 1835,

’ F, J. UTASIE,
for Chief Execitive Oflicar! Szerefary,
Civif A viution Beard.

Gazeite Norice Nc.. 5151 .

THE LAND ACQUISITION ACT

" {Cap- 235} . I
i oTICE OF 1MTINTION TO ACOUIREE LaxD 5

iN PURSUANCE of ssttion &2 of the Larnd Acsuisition Act
1 give notice thai the Government intsnd: to acguirs the foilowing
land for 2 public purpasc.

SCHEDULE

iimat s e ———— s = o S B S 8 e e st m— a=e

1 [ i
| - '.fJ,r-,a.oﬂ.'. Arez
: ) H 1a be
LR No, Locality | Rexistered Qwner § Acgriced in
; s
58752 i Rorszmbu Esizte, ! Mn:.‘:r.‘::cuhsilm:cis’-' 19-1¢
1 i I s
i

A plen of the 2fizcted land may be insnecizd during
3t the Cfice of the Commis ssioner of Lands, Archi
"!o-m Nairohi.

Duted the $ih Movember, 1925,
. NJ'J:.:\:G e .
sissianes of Loauy.

i

GAZETTE MNoTice Mo. 5152

THE LAND ACQUISITION ACT
{Cep. 293)

Movicz or T:Eguiny

{ sectian G911 of the Laad . '\\.t.u H

am, W

'!Iuwc mg
i 'n‘ the heor nl of clapms ‘lo -:om'pzn.. i1

-‘s'.m.. tnthe following land:

N PL"?..:LI.‘.?‘-CJ'
1 give ot |c-= G
ri"'i Bary.

! Aepea
Fa e
Hoagivred Quner | A uis rd ]

H 11ru nil.

i ———t I

i fie feidir roird o
ey, & wreitien cladoy 1o Jeny

Ha v pevson whe
we, nei laler thanil
Dewed the Svh Rovemieer, 1983

e emony
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CATriTs Teore
i TN NATIONAL SOOIAL SHECURITY FLND

ey 2840 .

ra. 1102

AFFOISIMESTS 310 STE MyrsoNal Sagial, SRCURCR

A ey Qo o n——
IN ENERCISE of the jweere confraed by section S of ihe
sttnal Sucml Soonrty Gupd Al the Mmister {or Lalsour

apphmis the Tollo y persuns 1 b meehers of the Teaiional
Sociud Seonrity  Adviaany Councdd for o peried of three weils
with offewt Trany Ve sarch, 1086:

fSverngieni fepresenzatives: o - B
e Pennanent Loorelary, sinistry of Labtuars
T rlue Premanent Seutelany. Ministry of Financc,
The | Permancal Secrotniy,  Minisiny of Commerce  and
Industny,
The Permapenl  SICIeiaiy and Director of 'eronnet
Manngement. '
Enepioyery K q:rr.rrn!nrf vefl
Adherr Alexander Aperey Ek'irdp:l——l"Ic':-C.’:cﬁrma'rl‘ ' .

Tam Ui Owar,
Raymand Tlugh Kesier,
Jpszph Ramunya Wawerd,
Cieortee Ranp'onga M wai.
Wrrkors Representafives: 3 .
Twaus Muld Vele,
Philip_Mwangi, ;
Ambrose Adongo, 5 I v
Ciearze Odiko.
andl appaints Albert Ale andder Apgicy Biirapa as Vice-Chainman
st Uenjamin Kakuti Kisltu as the Socrelary.

The appointments in Caretic Notice No. 1727 af 12th Junc.
1981 arc cancolled. -

Pated the 10th March. 1736,
P. €. OLOD-ATUNGO,

Minisier for Pesianr.
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Gaziene Nono: No. 1113
THE CO-OPERATIVE SOGIETIES ACT
{Cap. 450)
ALrUnRIZATION
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of the pawery aenlerred by seamn 4 () ol”

134 BNERCISE
Acl, ihe hlinisier [or Co-operalive

the Cortperative Hueielics
Develapment authorizes:

. Asnr ol My e Sengor Aseintant Commiwioner for

¢ Cogapenlive Development

f facrisr the prevers and dyties sonferred pa the Comnigionet
for Creoperabive 1lcvelopmen under the mid Acl on ghe dates
Petweeen | ith Mareh, 13S0 and ifmh Aprd, 1986,

13ated the Thih Murchy [REATH L
I, K. ROSGEY,
Mirusier Jor Cueaperitize J"'J:‘\‘rff.-fl.:llfl‘l.’.
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File No. 21946/I1

C.L.

I.R. NO. 5785/2 — ROYSAWMBU ESTATE, NATROBI

Reference is made to your instructions.

The houses have been neglected over the years
and I suggest the following:-

Tand 17.16 acs , Shs. 1,700,000/=
Buildings Shs. 1, 900 000 /=

~ Shs. 3,600,000/=
Add Statutory 15% Shs. 540 ,000/=

Total Shs. . 4,140,000/=

;E .13

' JOSEPH B.X. MWANIKI.
DEPUTY CHIEF VALUER (UPBAN) P

;@

'z/‘l
?L

20th Sgptember, 1985

JBKM/em
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General J.K. Mulinge, EGH, CBS, DC
Chief of General giaff,

Department of Defence,

P.0, Box 40669, =

NAIROBI. .

Cr

Dear

L.

o

. w0. 5875/2 ROYSAMBU ESTATE, NATROBI

The above estate has been subject TO
H.E. the.President. I ha
with you. As stated briefly over the

a discussion with

va also discussed this issue

telephone,

1t .Ccol.James Hays Sadler who was H1S Majestry's
commissioner for East African Protectorate -leased

1,.R.1012 comprising gfi-4,443 acres in
Harbert Tarlton for a period of 59 wve
{1a%+ Movember 1904 at.an annual rent ©

According to my records; the lessee.

subdivided the said land in 1920 &ni0
comprisings of 200 acres.. in 1927 the
stbdivided intc 20U acres fhe sub-divi

1904 ~to a Mr. Henry
ars with effect from
£ g¥g. 139/~

a. Mr.H.H, Texrlton

0 =
5 sub-plots sach
sulz-plots were further

sion which created

I.,.R.5875/2 comprising 17.16 acres. This plot was transferred

to Mr.H.V. Briscoe. On 16.2.1930, Mr
the plot to Mrs. K.M, Forbes who in T
Mzarch, 1940 transferred to Mr. BE.FPa X
transferred the said plot to Mr. H.C.

. Briscoe transferred
prn on the lst of
elly, whe in turn
wWalker who in turn

transferred the »lot to E.A. Residential Estate Ltd )

who. built residential houses oD the p
building plans and without an approve
However, on application, the gituatio
1963.
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In 1964 a Mr. Smith was appointed a 1

Cmmmwkwiﬁeﬁmwﬁ%MmﬂmamlmtL
company , nanely H.a.
S.G. Smith acting in his capacity as

‘the property to a Mr. Bau Salou Dean.
the property during tie same year to

who died on the 12th of December 1974
registered OWNET of the pro

1976 a Mr.

1ot without approved
d change OI use.
n was regularised in

igquidater of the

it would appear tihe
n . Residential Estate TEd. with MNr.

liguidator transferrec

Mr. D.S. Dean transfer:
a Mr. Mayer Jacob Samuele
but remains the

perty to this day. However, in
apliael Jacob samuel the deceasad’'s brother of

=
the full blood and Mechumor Jacob Samuels the deceaced’'s

bhbrother of

the half blocd by the same father applied to ths
FHigh Court in Nairobi for the grant of letters of a@ministralt:






under ““Obatf and Administrative Cause M0.103 of 1876,
Lccorc1qu to the available records no letters of
administration sppear to have been granted by the Court.

I &21s0 nﬂerauand that under the law of Inherxitance applical
+o Jewish Commnunity .of Aden, only the suxrviving brothers
can inherit the deceased. The deceased has a brother and
therefore a heir wao can jnherit the property and therefore
if the plot is raguirec for public purposas &s containad

in the DEImaﬁCﬂu Gecoretary, pepartment oF Defence letters
ref .NOD/538/2/Wks of &th Jugust, 1985 and DOuKES;lﬁptlﬂ)

of 8th “uanru, 1985, the property will have to be acguired
and Lonpeﬁbat*on paic in the normal way. My Depa artment
has thereforea as a guice carrisd out a rougl valuatlon_

of the property ‘which if acguisition has .to be done will-

have tc be gone into in great detalls as fdllcws¢

(

Land 17.16 acres = 1.700,00G/-
Buildings ¢ . = 1.500,000/-

Total = 3.600,00G/-
Add 159 statutory allowancs = 546,000/~

Total = 4.140,000/-
Let me please know whether funds ars available sco that
T may proceed with the acguisition in accordance with
the Tand Acguisition Act.

Yours

J.R. HIENGA
COFMISSIONER OF LANDS.
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Appendix IX

Submission by the National L.and Commission regarding the
implementation status of the report of the Departmental
Committee on Lands on its consideration of the Petition by
Former Workers of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land in

Roysambu Constituency by the Kenya Defence Forces






OFFICE OF THE CHAIRMAN
ACK GARDEN ANNEX BUILDING

Tel, 0208000242

Email.  chair@landcommission.go ke 13t NGONG AVENUE-

Website: www.landcommission.go.ke P.0 BOX 44417-00100

When replying please quote : NAIROBI

OUR REF: NLC/1/7/13 ; 19t July, 2021

Mr. Michael Sialai, EBS

Clerk of the National Assembly

Clerk’s Chambers 78 L,Q/(L )

Parliament Buildings // C

P.O. Box 41842-00100 g \1\0 _}

NAIROBI Qe ol i
e

Dear /M:Z/«‘f% ﬁ%’/ﬁ&

SUBMISSION OF RESPONSES TO VARIOUS PARL!AMENTARY MATTERS

Reference is made to the following-under: listed' matrers that the National Land Commission
was invited by respective National Parliamentary Committees.

S/NO | Ref/Date Subject Matter Committee
1 NA/DAASC/COI/2021/(32) of | Various responses | Implementation
10" March 2021 to petitions Status  on  House
Resolutions
2 NNDAASC/C'_’IQOZV(OH) of | Various responses | Implementation
10" June 2071 to petitions | Status  on  House
Resolutions

The sessions were conducted virtually and réspective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and cooperation.

YD;jrS i nE ] 7-\':..’-;. ..r:..- QJ:“-‘.

[ Pereeditonmriiss,

Gershom Otachi Bw'Omanwa
CHAIRMAN
Encl







NATIONAL I_.AND_TCQMMISi_S_ION

RESPONSE ON IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

REPORT BY:

GERSHOM QTACHEBW OMANWA

CHAIRMAN

19th July, 2021
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RESPONSE TO THE SELECT COMMITTTEE ON IMPLEMENTATION STATUS OF KOUSE
RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref NA/DAASC/COI/2021/ (071) dated 10" June, 2021, the
Committee requested the Ministry of Lands and Physical Planning (MoLPP) and the
National Land Commission (NLC) to apprise it on the implementation status of the
Fonuwmg reporls- d B g

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Butere Road D260, as communicated vide our letter Ref:
NA/DCS/C01/2019/ (134) dated 17* December, 2019;

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces as communicated vide our letter Ref: NA/DLP/TBO/RES.006/2020 dated

17% August, 2020;

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vota, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of the Konza-Katumani Road, as communicaied vide
our letter Ref: NA/DLP/TBO/RES.09/2020 (11) dated 18t September, 2020;

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee’s consideration and understanding
in-rescheduling the meeting as requested vide ocur letter Ref. NLC/1/31 dated 25™ June
2021 - and your subsequent invitation as communicated vide your létter Ref
NA/DAASC/COI/2021/ (082) dated 12t July, 2021 for a physical appearance.

.Honourable Chair on the matters stated above NLC wishes to respond as follows-

1. Report on a petition by residents of Iolomani Constituency regarding delayed
compensation of landowners for the expansion of Sigalagala-Musoli-Bultura
Butere Road D260

The NLC in its submission to this Committee on Wednesday 14 April 2021
responded as follows;



T : '
T

T i B
2. Subdivisions: Some parcels had been subdivided and this would necessitate publication
of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commiission in consultation with KeRRA is expediting completion of: the valuation
process and issue awards for all the affected parcels.

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence

- Forces

The NLC in its submission to -this Committee on Wednesday 14%" April 2021
responded as follows;

2.1Background and Context

Honourable Chair,

The Committee considered a petition by former ‘workets of the late Mayer Jacob Samugls
regarding invasion and eviction of the workers by the Kenya Defence Forces from LR No.
5875/2 located in Roysambu measuring 17.16 acres.

The petitioners claimed that they were former workers of the late Mayer Jacob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away in 1974. They claimed that the deceased’s family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from

the land in April 2019.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer Jacob Samuels from Bau Salau under-a 99-year lease with effect from
November 1, 1904. The lease expired on November 1, 2003.

The Government published a notice of intention to acquire the land for the Kenya Defence
Forces and a ‘Notice of Taking-Possession’ bythé Government absolutely' was lodged-asid
registered in June 25, 1986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.
3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is

pending in the Court of Appeal.



An application for extension of the lease was made by the administrator of the estate of the
late Mr. Jacobs on November 4, 1985. This was however declined by the Commissioner of
Land since the process of compulsory acquisition was ongoing. According to the National
Land Commission and the Nairobi City County the land therefore reverted to the county
government upon expiry of the lease. This was the basis for the approval of the subdivision
and subsequent allocation to Roysa Community Development Society.

In 2001, the land was allocated to Solio Construction Company Limited through ‘an
allotment letter as a fresh allocation and a title issued. The land was later transferred to
Kasaram Mall a subsidiary of Uchumi Supermarket PI..C on March 20, 2001. ‘
o « whl P .

In con51der1ng the petition, the Committee noted in 1t5 report dated December 2019 that-

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded.

i) That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of

"1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid
to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to
the Commissioner of Lands was released to Mr. Jacobs.

iii) The Committee noted with concern that the I(DF only occupied the land thirty-three

o o S e -
yl:cu.‘h later and the land remains unde JC!CI}CC{ to date

in the end, the Committee made the foliowing findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya
Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

. #) Based on.the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the
last registered owner of L.R. No. 5875/2 was Mr. M ]. Samuels.

iii) There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2

iv) In accordance with the property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. ]. Samuels
signifying that the records of the county still identify Mr. M. J. Samuels as the owner
of the land

v] The National Land Commission confirmed that the lease for LR. No. 5875/2 expired

on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution

b e g o=l g, e



vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual
ownership ‘upon payment of Kshs. 69,500.00 of which some of the memhers ha_d
el '_-._

o

already paid.

viii) There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent
~ transactions on L. R No. 5875/2 leading to loss of public funds

ix) Although, the Ministry uf Lands and Physical Planning submitted that it was aware
- that the titles for L. R No. 5875/2 and LR 23393 had been presented to it for
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted Wlth concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development

Society for titling of L.R. 5875/2 to individual members. -

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents
submitted to the Committee indicate that the Ministry was involved in the sub-

division process L ,
Namgs  mate eaet L e v e heo el
M | L il

xii)In response to the Petitioners' prayers and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County

" Government does complete the titling process for L. R No 5875/2 within 180 days

of tabling of this Report

xiii) The Committee also recommends that the Director for - Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No. 5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

Finally, the Committee recommends that the Ministry of Lands and Ph}{sicai
Planning does secure the title relating to L.R-23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced

by the attempt to amalgamate it with L.R 5875/2

Xiv)



Honourable Chair,

In the report dated December 5, 2019, the Departmental Committee on Lands made the
following recommendations; : \ ¢ -

i) The Ministry of Lands and Physical planning in consultation with the National Land
Commission and the Nairobi County government does complete the titling process
for L.R No. 5875/2 within 180 days of tabling this report. '

if) The Director for Criminal Investigation does investigate the officers in the Ministry

' of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the. Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report.

iii)  The Ministry of Lands and Physical Planning does secure the title relating to LR
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.
5875/2

2.2 Implementation status
Honourable Chair, | wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the
report by the Lands Committee and its final recommendations; That NLC is expected to

play a consultative roie with 1

mtnendation number (i) as listed above.

ta rard
R RN

Notably, the NLC does not have a direct or primary role in the processes of registration,
cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme
Courtin SC Advisory Opinion No. 2 0f2014 - In particular, in Paragraphs 289, 292, 293,
310 and 311 the Supreme Court addresses the issues of the role of National Government
and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the Jaw and it's mandate,

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

Henourable Chair, S

Vhong B (e e Foari

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.



3.2.2 Statutory provisions
The land Act, 2012 section 143(1) provides that subject to and in accordance with this

section and section 146, the Commission may, create a right of way which shall be
known as public right of way. Further, section 145 states that a county government, an
association, or any group of persons may make an application to the Commission for a
communal right of way. Section 146 provides the determination of public right of way,
process and procedure the Commission shall use to create a public right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands
who makes an order through a gazette notice upon recommendation by the

. Commlssmn

Once the Cabinet Secretary has made an order to create a public rigﬁt of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys
to be delivered to the Registrar to enabie the registrar to exercise the powers under this

section.

Section 148 states that compensation is payable to any person for the use of land, of
-which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once credted shall vest in either National or County Government as the case may be.
The Land (General) Regulations provides the instruments required in creation of the

right of way (i.e. FORM LA.54 and FORM LA.55).

3.2.3 Recommendation to the Cabinet Secretary
The Commission recommend the creation of public right of way by the Cabinet

Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1)(b)
of the Land Act, 2012. A letter Ref. NLC/1/26/1 dated 13% April 2021 has been written
to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect

(Annex3).

3.4 Current Imp]ementatlon Status
The national land Commission pursuant-to:--the recmmendations of the Committee

proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref.MOLPP/ADM/CSO/1/760 dated 29t April 2021. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
. that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)

In order to fast track the process and taking into consideration the contractor ‘was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated 25t June
2021(Annex 5). '
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-21
issued by the Government printer vide letter ref: NLC/VAL.1555/16 dated 22n Jume
2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2" July 2021 (Annex
7), KURA responded and requested for termination of the process citing the fact that the
road had been re-aligned. :

A subsequent letter Ref KURA/URPD/SUR/3 (31) dated 9t July 2021 quoting earlier
correspondence Ref.KURA/URPD/SUR/5(2) dated 4™ June 2021 from IKURA affirmed its
inability to execute the matter as envisaged by the Lands Committee (Annex 8 &9).

The Commission is unable to progress this matter further without assurance-of availability
of budgetary support to meet administrative costs as well as compensation (if any) for the
land affected. The Commission further needs guidance from the Committee on the overall
way forward as well clarity on Government Agency that is to be vested with the Public
Right of Way once created taking into consideration that the identified agency will be
responsible for the administrative costs as well as compensation (if any). '

4. Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the presented

o F i
status of Del Monts landhelding;

SN | Parcel No. | Use Size(Ha) Lease Period | Term | County

1 | 13289 Industrial 22.84Ha i973 -2022 {49 Muranga
2 | 12157 /2 Agricultural | 40.87Ha 1973 - 2022 |49 Muranga
3 | 12157/3 Agricultural { 2.987Ha 1973 - 2022 |49 Muranga
4 | 12157/4 Agricultural | 2.311Ha 1973 - 2022 |49 Muranga
.§-"..f.~;'12157/5 Apgricultural 5}6771-[3 : 149'2'__3 -2022 149 Muranga
6 |12203/1 Agricultural | 210 lHa-- 19?70 - SU39 |44 Kiambu
7 |12203/2 Agricultural | 56.57Ha 1970 - 2019 |49 Kiambu
8 |12158 Agricultural | 2972.8Ha 1973 - 2022 |49 Muranga/Kiambu
9 12157 Agricultural | 3938.4Ha 1973 - 2022 |49 Muranga

Total (Ha) | 9,143.455Ha | Appx.22,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal

Honourable Chairman,

The NLC received applications for extension of leases for three (3) listed properties; LR
NOS. 12203/1,-12203/2 & 12158 located in Kiambu County and Seven (7) listed
properties; LR NOS. 12157/1, 12157/2, 12157/3, 12157/4, 12157/5, 12158 & 13289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (1) of the Land (Renewal and Extension of Leases) Rules, 2017 the
applzcatmn letters were supported by the following documents:-

i Qompleted Form LA 22;
ii. Official Searches from Land Registry;
iii. Copy of titles for each property;
iv. Copies of Certificates of Incorporation;
V. Company Search (CR 12);
vi, . A resolution of the Del-Monte (K) Limited Board to apply for extension of
Ieases
vii. Kiambu/ Murang’a County Rates Clearam:e Certlﬁcate;
viii. Rent payment receipts;
B - A Planning Report prepared by their appointed Planners,
X Copy of the Physical Planner’s Practicing Certificate; .
Xi. Copy of the written consent from Del-Monte Kenya Limited appointing
Plan Consultants Limited to act on their behalf; and
xii. Summary report on Del-Monte.

The National Land Commission vide letter NLC/8/1 dated 9t October 2020 forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
_copied to respective County's Executive Committee Member in charge of Lands as provided
for in rules 2 (2), 2 (3), 2 (4) and 2 (5) of the Land [Renewal and Extension of Leases)

Rules, 2017(Annex 10).

Further NLC drew the attention of all parties vide letter Ref. NLC/8/1 dated 9% October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLI/004/2017 and Gazette Notice Number
1995 dated 1st March 2019 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11).

Honourable Chair once the Commission receives a feedback on lease renewal request it
will proceed to process the requestas p&l’ E}"{‘.‘lc:.w i
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4.3 Response with respectto LR No 12158

The National Assembly Committee on Implementations on its sitting on Wednesday 14
April 2021discussed and tasked the National Lands Commission investigate claims that
parcels related to LR. No 12158 were surrendered to the government by two companies
namely Sassa Coffee and Rapids Limited before being acquired by Del Monte Kenya
Limited.

The Committee specifically on jts consideration of a report from the Departmental
Committee on Lands, observed that the submissions made by the Ministry of Lands and
Physical Planning indicated that LR. No 12158. measuring 2900 acres in Muranga County -
that is registered in the name of Del Monte Kenya Limited is an amalgamatlon of LR. Nos
10862,10741, 11312 and 11146.

Honourable Chair, we wish to submit as follows-
The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. 10862, 10741,11312 and 11146 (including LR. No. 2953 not
mentijoned in this report) were owned by Chui Estates Limited upto around 1973 when
through a memorandum of registration of transfer of lands and at a consideration of
Ksh.2,000,000 they were transferred to the Government of the republic of Kenya. The
transfer was executed on 215 May 1573 (Aunex iZ &13).

Impiementation Status

The Commission has written to the Ministry of Lands as custodian of land registration and
survey records vide our letter NLC/8/1 dated 22 April 2021 and is awaiting response.
[Annex 14)

The Commlssmn notes that the recommendations of the Committee on amalgamation and
subsequent ownership of the parcels of land in question by Del Monte is better actioned by
the MoLPP who are in a better position to conclusively respond to the amalgamation
question,

5. Reporton the Petition regarding land issues in Taita Taveta County
Honourable Chair, |
5.1 Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation survey
was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion
of land occupied by the community.

14



The Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from Teita Sisal Estate for formalization of settlement of residents of
Singila Majengo village in addition to the public utilities within the estate as agreed by the

management of Teita Sisal Estate.
5.2 Implementation status

“Honourable Chair,

The recommendations of the Committee are to be actioned by the Ministry of Lands and
Physical Planning.

Honourable Chair, I Submit

GERSHOM OTACHI BW OMANWA

CHAIRMAN

19th July, 2021
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-~ Gazette Notice No. 1995 of 1%t March, 2019 by the-
National L.ands Commission
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_ Sectors

VAR MVATA
@EThestarkony?

Edueation and transport-aie ameng
Ley sectors that helped economic
growth in Kenya, |atest data by the
Kepya National Bureaw of Statistics
show.

Tnis, as real GDP grew by 9.9 per
cent i the third quarter of 2021
compared to & contraction of 21
percentinthe amequarter of2020.

According to KNBS, the eduration
secior had the blggest impact, ac-

_Tpunting for about 64.7 per cent of

= o gmwﬂrﬁccumrnodntiun and
food serving activitiesaccounted for
24 8 per cent, transportation (14%)
financial insurnce activites( 6.7%)
and manufacturing 9.5 per cent.

However, agricultare, forestry and
fishing sectors contracted by 1.8 per
cent in the reviewed period com-
pared to 4.2 per cent growth in the
same quarter of 2020.

“Agricultural production was con=
steained due to drought conditions
that characterized the quarter under

. review inmost pass of the country”
FOVBS notes, National Treasury cs
Ulcur Yatani says économic recovery
{from the effactsof the Covid-19 pan-
demic contimued in the third quar-
ter of 2021 as a result of the gradual
easing of containinent mMeasures
instituled to curb the spread of the
discose. The Q3 growth comes after
an earlfer jmpressive second-guarter
performance 6f10.1 per cent ofreal
GDP growth of 2021

“The 9,9 per cent real GDP growth
is testamient that the econorny is
recovering from the effects of the
Covid-19 pandemic, and that the
government's interventions arc
working for the good of our peaple.
I thank Keryans for their hard work
and restlience,” Yatani said in astate-
1nent, The disria) performanss of the

' Educatio

sgriculture, forestey and fishing sec-
tor was evident in the significant de-
cline i) [ruitexports, cane deliverles,
tea production and caffee exports,
KNBS notes. The volume of frult £x-
ports and cane delivery declined by
19,9 2nd 5.6 per cent respectively in
e third quarter of 2021.

Similarly, production of tea and
coffee declined by 5.9 and 24.1 per
cent, respectively

In addition, the unfavourable
weather conditions experiericed in
most parts of the counuy impacted
on production of major jood crops
during the review-quertcr

In mamfacturing; the food
sub-sectorexpanded by 8.6 per cent
asmanufacturers of beverages, dairy

ducts, bakery products and grain
'mill products registered substantial

- growihs. During the period, the

electricity and water supply sector
reenried an accelerated growth of
4.5 per cent compared o marginal
growth of 0.2 per cent In the corre=
sponding quarter of 2020.

Passenger transportation through
the SGR notably coniributed to
prowth inthe transport sector where
‘passengels inereased from 95,378 1n
the third quarter 0f 2020 0 600,070
passengers ini the corresponding
guarter of 2021,

During the third quarter of 2021,
macroeconomic incicaters showed
mixed performance but largely
pointed to'increased economic ac-
tivity in the quarter urider review
compared to the same quarter of
2020, Inflation howeyer edged up-
wards from an average of 4.31 per
cent in the third quarter of 2020 to
.68 per cent in the third quarter of
2021, owing to incfease in prices of
food and non-aleoholic beverages
and transport.

The Kenyan'shilling also deprecl-
uted against all major ternational

 trading cugrencies except the Jap-
onese Yen.

THE-STAR.COXE .

TJEZER

n, transport
drive growth

““Rreal GDP grew.by.0.9%n the third quarter of 2021, data
by the Kenya National Bureau 0

f Statistics Indicates

RERUELIC GF KENYA
TWELETH PARLIABRRNT - (FIFTH SESSION]

THE NATICNAL ASSEMBLY

FURSUANT to the provisions of Standing Order 29(1) relating to
-Special Sittings.of the House, | hqve_recgi\'{e,d and.acceded to a request
from the Lzaderof the Majority Par  to'hold Special Sittings of the
- :National Assemb ly on 5th, 6th anid 7ehJanuary 2022,

HOWW; THERERDRE, it is hereby NOTIFIED to all Members of the
_National Assemnbly-and the general public that Wednasday, 5th,
Thursday, 6th and Friday, 7thjanuary 2022; have been appointed
as days for Special Sittings of the National Assembly. The Sittings will
be held in tne Nationa} Assembly ‘Chamber, Main Partiament

=

guildings, Nairebi, commekncing at 13.60 am and 2t 2.3% pm (jor

the Morning and Afternoonsittings, resp ectively) for parposes ¥ —

A.Conveyance of any Messages from the President, the National
. Executive or the Senate; . . *

B.Tabling of any Papers, including those with statutory timelines;

" c.Consideration in Committee of the Whole House and Third |
Reading of the Political parties (Amendmant) Bill (National |
Assembly Bill No. 56 of 2021): and, = e

 p.Second Reading, Committee ofthe Who'lé Houseand Third Reading
of the Public Procurement and Asset Disposal (Amendment) Bl
(Mational Ass embly Bill No. 32 of 2021).

The Order Papers for the said Speclal Sittings will be avallable in the
Office of the Clerk of the National Assemblyand onthe parliaméntary
Website mn'_u:ffwnv.pwfr‘ament,,go.ke}’the-mtio::gl-usgemb.'yf
house-businessforder-pgper). The items of the business to be
transacted will also be available on the Website.

-FURTH ER, all Honourabie Mermbers are notified that —

1. Ifneed arises, the sittingsofthe Housawillautomatically extend
until conclusion of the specified business on the three days.
The House may also hold evening sittings on the prescribed
dates, for purposes of concluding any business scheduled for -
consideration herein;

2. | heve authorized the Clerk to facilitate Members to use the
electronic voting system pursuant to provisions of Standing
Order 70; should Division be called, Members who may have
misplaced their Chamber electronic cards are required to seek

- replacement at the office of the Chief Serjeant-at-Arms or the
Chief ICT Officer in Main parliament Buildings by Tuesday,
4th January 2022 at 5.00 pm. The replacement exercise will
continue throughout the Special Sittings; and, -

3. Due to the effects of the COVID-19 pandemnic, the Speaker's
Guidelines and related Communications on Access to the
Haouse and Sitting Arrangements chalf be adhered to during the '
Special Sittings. ' '

THE HOR. JUSTIN B0\ MUTURI, EGH, FP
SPERKER OF THE NATIONAL ASSEMBEY

2nd january, 2022
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Reconunendation

Nairobi County

not available for allocation.

The land lies within a riparian reserve and the Cnunl)J
Government of Nairabi should clear the land of any huma
scitlement.

NLC/HLI/070/2017

Kiambu County

Kamili Forest Squatters,
Kamiti Anmer Development Association,

Muungane wa Kamiti Socicty (Claimants)
and Kenya Forest Services (KFS)
{Respondent)

The claim is allowed. J
The alloiment letlers issued to the members of the 20d Claiman
(Kamiti Anmer Development Association) are found to be valid
and therefore the rightful occupants of the subject land.

The allottees and the squatters should adopt Alternative Disputg
Resolulion (A.D.R) with a view that the land held by the allottees
be partly redistributed to the squatters,

Kenya Forest Service is hereby directed to degazette the Kamiti
Anmer Forest. ! .

Kiambu
County

NLO/HLL/004/2017
NLC/HLI/064/2017

and Muranga

Kandara Residents Association (Claimant)
and Dcl monte Kenya Limited (Respondent)
County Government of Muranga (Interested)

The claim is allowed. .

A resurvey should be undertaken by the Director of Survey in
conjunction with County Govemments of Murang*a and Kiambu
to establish if there is any variance between Jand leased and land
the company occupies. Any residuc should given/sumendered to
the Claimants for resetilement and the County Government for
public purpose in the ratio of 70:30 respectively.

Should it be found that there is no residue, then on expiry of the|
lease a suitable amount of land should be set aside and held in
trust by the County Governments for purposes of resettlement and
public utilities.

The respondent to sumender all public utility within the land tg
the relevant National and County Government agencies whether
| the_leases have expired or not,

i

10.°

NLC/HLI003/2017

Muranga County

Stanley Muigai Kiama and Jeremy Kiama-

| The claim is allowed. )
The Commission recommends monetary compensation by thg
National Government (o the claimants over the loss of their
ancestral land.

The family should get recognition and an apology from the
Government for their loss,

HLI/506/507/508/2018
Kiambu County

Kirathimo land, Limun

The claim is allowed, ~

The commission recommends that the land L.R 25484/2-22, L.R|
13121 and L.R. 15473 reverl to County Government of Kiambu,
title be issued in the name of the County Government as Lrustees,
The Commission directs that the Land is not available for amy
allocation now orin future,

. |[NLC/HLYS519/2018

) ’ Kiambu County

Uplands — Kiambu

The claim is allowed.

The commission recommends thal the land L.R. No. 7593/] and
7593/2 revert to County Govemnment of Kiambu, title be issued inf
the name of the Counly Government as a trustees. The
Commission directs that the Land is not available for any]
allocation now orin future.

. |NLC/HLI/550/2018

Kiamba County

Flourspar Land-(Diatomite)

The claim is allowed,

The commission recommends that  the land LR
NeuirubifThigio/ 1882, 1534, 1698 and 1699 reverts to County]
Government of Kiambu. Title be issued in the name of the County]
Government as 2 trustee. The Land is nol available for anyj
allocation now or in future. #

The Commission direets that any titles by private developers on
the land be revoked,

_.
=

NLC/HLL/537/2018

Kiambu County

Mangu Block 19 and 20 Residents CBO
=4 . i 39

£ - =

‘The claim is allowed.

Th : Cormmisssion adopts the report by Thika District Land officer
on public utilities within Thika Municipality block 19 Mang'y
and block 20 Ngoingwa company limited REF;
LND/TKA/ADM/29/VOL.111 dated 12th September, 2018.

The followinz plots are recovered for public utility and reverted to
the National and County Government as appropriale
PLOT/Nos,1213,1990,1993, 1995, 1999, 2004, 255, 1992, 2058
1142, 2260, 1995, 1999,142 and 1998. Similarly the Commission|
recovers the following plots from Block 20 for public utilities as
follows: Plot No/Nos 533, 584, 202, 255, 340, 343, 1033 and 995
457 and 335, 330,341, 340, 2368 and 2-??.

The Commission upholds titles to the fellowing plots; Block
19/199, Block 19/2035, Block 20/2159, Block 20/1092, Block 20,
2894, Block 20/ 338 & Block 20/994.

If there are any other public lands parcel under ownership of
privatc entitics andfor individuals be surrendercd and such titles
be cancelled. ®

. |NLC/HLI/215/2018

Mau Mau Jamhuri ya Kenya Umbrela Body

The claim is allowed.

- PERE.
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