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PREFACE
ESTABLISHMENT AND MANDATE OF THE COMMITTEE

Article 124 (1) of the Constitution of Kenya provides that cach Iousc of Parliament
may cstablish committees and shall make Standing Orders for the orderly conduct of its

proceedings, including the proceedings of its committees.

Parliamentary committees consider policy issues, scrutinize the workings and
cxpenditures of the National and County Governments, and examine proposals for
lcgislation. The end result of any process in Committecs is a report, which is tabled in

the House for consideration.

The Scnate Standing Committee on Finance and Budget is established under Section
8(1) of the Public I'inance Management (PI'M) Act, 2012 and standing order 228 of the

Scnate Standing Orders and is mandated to-

a) investigate, inquire into, and report on all matters relating to coordination,
control, and monitoring of the county budgets and examinc -

(i) the Budget Policy Statement presented to the Scnate;

(if) the report on the budget allocated to constitutional Commissions and
independent offices;

(iii) the Division of Revenue Bill, the County Allocation of Revenue Bill,
the County Governments Additional Allocations Bill, and the cash
disbursement schedules for county governments;

(iv) all matters related to resolutions and Bills for appropriations, the
sharc of national revenue amongst the countics, matters concerning
the national budget, including public finance and monctary policics
and public debt, planning, and development policy; and

b) Pursuant to Article 228 (6) of the Constitution, to examine the report of the
Controller of Budget on the implementation of the budgets of county

governments.






MEMBERSHIP OF THE COMMITTEE

IFollowing the constitution of the Standing Committces of the Senate of the Thirteenth

(13" Parliament on Thursday, 13" October, 2022, the Scnate Standing Committee on

I'inance and Budget as currently constituted compriscs the following Mcembers-

1) Sen. (Capt.) Ali Ibrahim Roba, EGII, MP
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CHAIRPERSON’S FOREWORD
The Division of Revenue Bill (National Assembly Bills No.9 of 2023) was published
vide Kenya Gazette Supplement No.32 of 20" March, 2023. The Bill was introduced in
the National Assembly, debated and passed without amendments on 215 March, 2023.
Conscquently, in accordance with Article 110(4) of the Constitution, the Bill was

referred to the Senate for consideration.

The Bill was rcad a First Time in the Senatc on Thursday, 23" March, 2023. Thercalfier,
pursuant to standing order 145 of the Senate standing orders, the Bill was committed to

the Standing Committee on IFinance and Budget for consideration.

The Division of Revenue Bill, 2023 is prepared in line with Article 218 of the
Constitution. It provides for vertical sharing of revenue raised nationally between the
national and county levels of government in the Financial Year 2023/24 in accordance

with Article 202 of the Constitution.

The revenue shared is calculated on the basis of the most recent audited accounts of
revenue received and approved by the National Assembly (Article 203(3) of the
Constitution). The latest audited revenue approved by the National Assembly is for the

1Y 2019/20 and amounts to Kshs.1,673,714 million.

The projected revenue collection for the FY 2023/24 is cstimated at Kshs.2,571.2
billion. Out of this, the National Government is allocated Ksh. 2,155.3 billion, which
represents 84.7% of total revenuce while proposed County Governments cquitable share
is Ksh.385.4 billion representing 15% of the total revenue. The liqualization FFund is

cxpected to receive Ksh.8.4 billion.

The total sharable revenue is expected to increase by Kshs.429.57 billion, equivalent to
20 percent increasc from the allocation in the DoRB, 2022. ITowever, the National
Government allocation will increase by Kshs.413.27 billion (23.43 percent) while the
County cquitable sharc will incrcasc by Kshs.15.425 billion (4.2 percent). The proposed
increase in the County cquitable sharc by 4.2 percent is duc to adjustment to revenuc
growth by Ksh.15 billion and an allocation of Ksh.425 million towards the transfer of

library functions to the 33 beneficiary countics.






IFollowing consideration of the 2023 Budget Policy Statement approved by the Ilouse,

the Senate made some key resolutions with regard to the Division of Revenue. These

resolutions include-

a)
b)

d)

The county cquitable share should be set at Kshs.407 billion;

Library scrvices allocation of Kshs.425 million should not be part of county
cquitable sharc and may only be disbursed to countics under the additional
allocations;

The Road Maintenance Levy Fund (RMLIY) should not be disbursed as cquitable
share and thus should be disbursed as part of the county additional allocations;
and

The allocation to the Equalization FFund for I'Y 2023/2024 should be Kshs.8.65
billion calculated as per Article 204 (1) of the Constitution.

During consideration of the Division of Revenue, 2023, the Committee held mectings

and rcceived views from the following key stakeholders-

a)
b)
¢)
d)
c)
D

The National Trecasury and Iiconomic Planning;

The Council of Governors (CoG);

The Commission on Revenuce Allocation (CRA);

The Institute of Certificd Accountants of Kenya (ICPAK);
The International Budget Partnership (IBP)-Kenya; and

Institute of liconomic Affairs.

Committee Observations

The Committee considered the Bill and made the following observations. That -

a)

The proposed county cquitable sharc has not taken into account the
macrocconomic challenges cspecially as pertains to inflation, cost of
commoditics and cxpenditure growth. The growth factor of 4% is significantly
less than the prevailing inflation rate 0f 9.2% as at March 2023. At the very least,
allocation to countics should take into account the rate of inflation in order to
cnable countics to continuc cfficiently delivering scrvices even as the prices of

goods and scrvices continuc to increasc.






b) The inclusion of Ksh. 425 million attendant resources for the pay roll relating to
library scrvices in the county cquitable share is unprocedural. This is because
these funds have alrcady been carmarked for a specific purpose and cannot be
distributed using the revenuc sharing formula. Indeed, the resources have been
carved out from the Kenya National Library Scrvices recurrent budget and not
from projected revenue. As such, all factors considered, the allocation for
transfer of library scrvices is by definition, an additional allocation to countics.

c) There is lack of conscnsus on the definition of revenue as applied to the
cqualisation fund. The Committee notes that Article 204(1) of the Constitution
refers to all revenue collected and not just ordinary revenue. As such, the
allocation to the cqualisation fund for I'Y 2023/24 should be set at Ksh. 8.65
billion (0.5% of Ksh. 1.730 trillion) and not Ksh. 8.368 billion as contained in
the Bill.

d) The inclusion of the Road Maintcnance I.evy I'und (RMLF) allocation to
countics in the county cquitable sharc has made it difficult to monitor
disbursement and usc of the road maintenance funds in countics. The Committee
was concerned that these funds may not have been disbursed to countics.

¢) The share of county government from RMILI has for the last two financial ycars
been consolidated with the county cquitable share. This compromiscs the purposc

of the FFund as contemplated in Roads maintence Levy Fund Act.

Committee Recommendations
The Committee having considered the Bill recommends -
a) 'That, the Bill be approved with amendment on deletion of the Schedule and
replacing with a new schedule indicating as follows-
- Iiqualization I‘und — Ksh. 8,654,963,469 being 0.5% of all revenue (Ksh.
1.730 trillion) of the most rccent audited accounts, approved by the
National Assembly (1Y 2019/20).
- County liquitable Sharc — Ksh. 407 billion (Ksh. 370 Billion at growth
factor of 8.4% to cater for increased cost of commoditics and increased
cxpenditure growth. Further, an additional of Ksh. 5.86 billion which ahd

been carmarked for Managed Iiquipment Services (MES).






b) 'That, Library scrvices allocation of Kshs.425 million should be transferred to
counties through the county governments additional allocations mechanism
and not county cquitable share.

¢) That, the Road Maintenance L.evy IFund (RMLI) should no longer be part of
county cquitable sharc and should be disbursed to countics under county

governments additional allocation.

Acknowledgement
[ take this opportunity to commend the Members of the Committee for their devotion

and commitment to duty, which made the consideration of the Division of Revenue Bill,

2023 successful.

I also wish to thank the offices of the Speaker and the Clerk of the Senate for the support

cxtended to the Committee in undertaking this important assignment.

Lastly, I wish to thank the stakcholders who submitted written memoranda and who

appcarcd before the Committee to present their comments on the Bill.

It is now my pleasant duty, pursuant to standing order 148 (1) of the Scnate Standing
Orders to present the Report of the Standing Committee on Finance and Budget on the

Division of Revenuc Bill, 2023.

Signature.......

SEN. MAUREEN TABITHA MUTINDA, MP
VICE-CHAIRPERSON,
STANDING COMMITTEE ON FINANCE AND BUDGET
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CHAPTER ONE
THE DIVISION OF REVENUE BILL, 2023
I. Introduction

. Article 202 of the Constitution requires that revenue raised nationally should be
shared cquitably between the national and county governments to facilitate service
delivery and performance of all functions attached to cach level of Government. To
this extent, Article 218 of the Constitution provides for a Division of Revenue Bill
to facilitate vertical sharing of revenue raised nationally between the national and
county levels of government.

. In this regard, the Division of Revenue Bill (DoRB) 2023 has been prepared to share
revenue raised nationally between the ational Government and the county
governments for the Iinancial Year 2023/24. In linc with Article 203(3) of the
constitution, the revenue shared is calculated on the basis of the most recent audited
accounts of revenue received and approved by the National Assembly; in this casc

being I'Y 2019/20.

I1. Equitable Share of Revenue

. The projected revenue collection for Financial Year 2023/24 is estimated at Ksh.
2,571.2 billion. The respective allocations to the national government, county
governments and the Iiqualisation FFund stand at Kshs. 2,177.3 billion, Kshs. 385.425
billion and Kshs. 8.36 billion respectively.

. The proposed county cquitable share for I'Y 2023/24 of Kshs. 385.425 billion is
cquivalent to 23.03% of the last approved audited revenues cstimated at Kshs.
1,673.714 billion for 'Y 2019/20. This represents a growth of approximately 4%
from the financial ycar 2022/23 allocation of Kshs. 370 billion. The increment in
allocation for 1'Y 2023/24 is on account of Kshs. 15 billion increasc from the bascline
of Kshs. 370 billion duc to adjustment to revenue growth and an allocation of Kshs.

425 million towards transfer of library functions to the countics.

. The Division of Revenue Bill, 2023 highlights the following factors as key
considcrations in determining the County Equitable Share for 'Y 2022/23:

11






i.  The proposed cquitable share of Kshs.385.425 billion in the FY 2023/24 is
cquivalent to 23.03% of the last audited accounts (Kshs. 1,673,714 million for
Y 2019/20) and as approved by the National Assembly. The proposed
allocation thercfore meets the requirement of Article 203(2) of the
Constitution;

ii.  High level of debt financing as well as clevated debt risk;

iii.  Financing constraints due to limited access to finance in the domestic and
international financial markets. Notably, The National Trcasury did not
disbursc Kshs. 29.6 billion to County Governments in the 'Y 2021/22 duc to
financial constraints

iv.  The Government is also implementing a fiscal consolidation plan so as to
lower the fiscal deficit and slow down debt accumulation. To reflect this fiscal
tightening, the National Government recurrent ceiling growth has been
restricted, declining from a growth of 10.3% in I'Y 2017/18 to 1.2% in I'Y
2023/24; and

v.  The fact that the National Government continues to solcly bear shortfalls in
revenuc in any given financial ycar, while County Governments receive their
full allocation despite the budget cuts affecting the National Government

entities.

6. Library being a devolved function as provided for under the Fourth Schedule of the
Constitution, has been unbundled and attendant resources amounting to Kshs. 425
million identified and proposed to be fully transferred to County Governments. This
amount of Kshs. 425 million has been included in the equitable share allocation for
the 33 County Governments in a phased approach starting from I'Y 2023/24 at 100%,
75% for I'Y 2024/25 (balance of 25% to be shared as cquitable) and 25% for Y
2025/26 (balance of 75% to be shared as cquitable)). 'rom the fourth IY, that is FY
2026/27, the 33 County Government’s will be required to integrate the salarics of
these staff into their pay roll, after which the entire Kshs. 425 million will be
available for sharing as cquitable share among the 47 County Governments, in line

with the principle of transferring resources to devolved functions.

12






CHAPTER TWO
SUBMISSIONS BY STAKEHOLDERS

The Chapter entails submissions from various stakcholders regarding the Bill. The

following stakcholders appcared;

1. The National Treasury and Iiconomic Planning;

2. The Council of Governors;

3. The Commission on Revenue Allocation;

4. The Institute of Certified Public Accountants (ICPAK) and International Budget
Partnership (IBP); and

5. Institute of Economic Affairs (IEA).

[. THE NATIONAL TREASURY AND ECONOMIC PLANNING

The Cabinct Sccretary appeared before the Committee and submitted as follows-

7. The Division of Revenue Bill, 2023 has been prepared in fulfilment of the
requircments of Article 218(2) of the Constitution and Scction 191 of the Public
Finance Management Act 2012. The Bill proposes to allocate an Iiquitable Share for
I'Y 2023/24 of Ksh 385.425 billion which is cquivalent to 24.5% of the last audited
accounts as approved by Parliament. This is an incrcase from Ksh 370 billion
allocated in the 1Y 2022/23.

8. Liquitable revenue share allocation to County governments for 'Y 2023/24 there’s
adjustment for revenue growth of Ksh. 15 billion and transfer of library scrvices of
Ksh. 425 million which adds up to Ksh. 385.425 billionTthe Bill also provides
allocations to the Equalization I'und amounting to Ksh 7,867,000,000 in the I'Y
2023/24.

The items on the Division of Revenue by the National T'reasury arc;
1. ITEM A: Total sharable Revenue of Ksh 2,571,159,000,000
ii. ITEM B: The National Government share of revenuc raised nationally
amounting to Ksh 2,177,867,000,000 (of which 11,016,000,000 which
shall be transferred to county governments as additional conditional

allocations.
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iii.  ITEM C: Allocation of Iiqualization Iund
iv.  ITEM D: County cquitable sharc amounting to Ksh 385,425,000,000

9. Some of the differences between the Bill submitted by the National Treasury and that
of the National assembly:

1. The National Trcasury proposed to allocatc Ksh 7,867,000,000 to the
Equalization fund whercas the National Assembly approved allocation of Ksh
8,368,574,000 which increases the fund by Ksh 501,574,000.

ii.  The National Treasury had proposed to allocate Ksh. 2,177,867,000,000 as
National Government raised share of Revenue raised nationally while the
National Assembly approved an allocation of Ksh. 2,177,365,426,000 thus
reducing it by Ksh. 501,574,000

iii.  The National Treasury applied Ksh. 1,573 billion as the most recently audited
and approved revenue relating to FY 2019/20 while the National Assembly
applicd Ksh. 1,673 billion as the most recently audited and approved revenue
rclating to I'Y 2019/20 bringing about a difference of Ksh 100 billion.

10. The differences are attributed to double counting of revenue of Ksh. 95.7 billion
collected by government investments and public enterprises department of the
National Treasury. 'urther, AMISON grant of Ksh. 4.6 billion was trcated as part of
ordinary revenue.

11. The National Treasury recommended the need for engagement between various stake
holders to solve the issuc of classification of ordinary revenue as per CRA Act which
will inform the future of cquitable sharing of revenuc between the two levels of

government.

II. THE COUNCIL OF GOVERNORS

The Chairman, COG Technical Committee on Finance and Iiconomic Planning

appcarcd before the Committee and submitted as follows-
General Comments
12.The Council notes with concern the proposed allocation of Ksh.385 billion as

cquitable sharc of revenue

14






13.The proposed allocation in the Division of Revenue Bill, 2023 has not taken into
account the cost of inflation in the country that has been on the risce in the recent
years.

14.The Council notes that the National Assembly has cited financing constraints and the
fact that the National Treasury did not disburse Ksh.29.6 billion to Countics in the
I'Y 2021/22 as part of rationale for the proposed county governments cquitable share
allocation.

15.Some of the items classificd as national interests include some concurrent and some
devolved functions hence there is need for rationalization of the allocations under
these items. These include Youth Empowerment, Irrigation and Fertilizer Subsidy

initiatives.
Specific Comments

16. The Schedule be amended to allocate Kshs.2.237 trillion to the national government
and Kshs.425 billion to county governments respectively. The justification is that-

a)  The sharcable revenuc is projected to grow by Kshs.379 billion to Kshs.2.571
trillion in the Financial Year 2023/2024.

b)  The proposcd adjustment for revenue growth ofKsh.15 billion on county
governments share of revenue in the Bill is not commensurate with the
projected revenuce growth for 1Y 2023/24.

¢) Allocation of Kshs.425 billion to countics represents a 15% increasc from
I'Y 2022/23’s allocation of Kshs.370 billion and is 25.42 percent of the last
audited and approved accounts of IY 2019/2020 amounting to
Kshs.1,673,715 million.

1. THE COMMISSION ON REVENUE ALLOCATION

The Commission on Revenue Allocation appeared before the Committee and submitted

as follows-

17.Sharable revenue between the national and county governments for the FY

2023/24

15






a)

b)

d)

The Bill allocates to the national government Kshs.2.1774 trillion and county
governments Kshs.385.4 billion.

The allocation to national government has been increased by Kshs.362.6 billion
from Kshs.1,814.8 billion allocated in the 'Y 2022/23 whilc that to county
governments by Kshs.15.4 billion form Kshs.370 billion.

Though allocation to county governments of Kshs.385.4 billion meets
requirements of Article 203(2) of at Icast 15%, the Commission submits that
allocations do not amount to cquitable sharing between the two levels of
government.

The government priorities in the medium term includes agriculture productivity,
Micro, Small and Mcdium Enterprises (MSMLES), housing and scttlement,
healthcare, digital superhighway and creative cconomy.

The above arc cither county functions or concurrent functions. Therefore, it is
important to adequately finance both levels of government if the above prioritics
arc to be realised.

The Commission reiterates its recommendation submitted to Parliament in 2022
that county governments’ allocation be increcased from Kshs.370 to Kshs.407

billion.

18. Transfer of Recurrent Expenditure under Library Function to Beneficiary

Counties

a)

b)

Library scrvices arc devolved under the Fourth Schedule of Constitution. There
arc 62 librarics in 33 counties. Three librarics namely Buru Buru, Milimani and
Nakuru have been retained by national government.

The allocation of Kshs.424.6 million is a transfcr {from the national government

cquitable share to county governments under Article 187 of the Constitution.

19. Allocation to Equalization Fund

a)

b)

The most recently audited and approved accounts of all revenue for the 1Y
2019/20 amounts to Kshs.1,730.9 billion.

The Commission notes that the sharcable revenuc defined in Article 203(2) for
purposc of sharing revenuc cquitably is different from total revenue defined in

Article 204(1) for purposc of Iiqualization IF'und.
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¢) Based on provision of Article 204(1), the allocation to Iiqualization I'und for I'Y

2023/24 is Kshs.8.7 billion and not Kshs.8.4 billion as stated in the Bill.

IV. THE INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF
KENYA (ICPAK) AND INTERNATIONAL BUDGET PARTNERSHIP
(IBP-Kenya)

The representatives from ICPAK and IBP appcared before the Committee and

submitted a joint memorandum as follows-

20. The Growth Factor for Iiquitable Share

a)  Lquitable share to counties continucs to be pegged on the growth of total
revenuc as opposcd the prioritics of county governments.

b)  based on projected revenue growth of 17% in I'Y 2023/24, the proposed
cquitable share increased by Ksh.15.4 billion to Ksh.385.4 billion.

¢) There needs to be a more predictable factor for growth of the cquitable
sharing of national revenue.

d) The growth of the cquitable share should be based on functions as
opposcd to availability of resources and being pegged on the growth of
revenuc.

21.Declining/Stagnated percentage of county equitable share to total sharcable revenue

a) despite the cumulative increase in funding to county governments over
the years, the countics’ share of total government spending has declined

b)  the national government retains a higher share of fiscal resources cven in
scctors where functions have been devolved.

¢) The National Trcasury to consider inflation rates as opposed to revenuc
growth rates to inform the Division of Revenue.

d) Consider morc allocation to critical functions such as hecalth and
agriculture in tandem with the Abuja Declaration of 15% and Maputo
Decclaration of 10% of the national budget respectively.

22.Revenue projections -
a) Irend indicates a stecady growth in ordinary revenue with exception of 'Y

2020/21.
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b)  Additional fiscal mecasurcs should be undertaken to enhance revenuc
collection to actualize the cconomic growth as projected.

¢) Needs to have more realistic revenue projections based on performance
of the previous financial ycars.

d)  Adhcrence to reccommendations made by the Auditor General.

23.Unbundling and costing of devolved functions

a) Update the cost of functions to reflect the current scrvice delivery
demands and cconomic realitics faced by countics today.

b)  costing and transfer of devolved functions as well as resources including
infrastructural and human resources, as sct out in the FFourth Schedule of
the Constitution.

¢) Restructure and rationalize the State Corporations that perform devolved
functions as well as national government administration in countics to
climinate the current duplication of functions and expenditures.

24.Public debt repayment is crowding out the amount available for division of revenue
and hurting countics’ allocation.

a)  Public debt repayments continuc to take the lion's sharc of ordinary
revenue, expecting to account for 48.6% in 2023/24.

b)  'The trend shows that average growth in public debt service is more than
four (4) times the growth in county allocation

c) Scnate should cxplore deficit limits since deficits influcnce debt levels
and have an implication on the sharc of ordinary revenue reccived by
countics.

d)  seck clarity on the reasons for the deviation in the borrowing stratcgy mix
rccommended by the PDMO in the MTDS of 2023 and that included in
the current BPS 2023.

25.Early Childhood Development Education-There’s nced to provide conditional
allocation to ECDE for purposes of the following:

a)  Supporting LCDI infrastructural allocation across the 47 county
Governments;

b) increasing capitation for 1{CDI tecachers; and

18






¢)  Employment of skilled and qualified instructors in polytechnics.
26. Allocation to Iimergency IFund
a)  Concern remains around the decreasing amounts allocated to emergencics
under Art. 203(1)(k).
b)  How the amount that is allocated to emergencics determined.
¢)  Secnatc should call for an incrcasc the cquitable share of revenue to
countics to enhance their ability to deal with emergencics independent of
the national government.
27. Allocations to Independent Offices- There is nced to cnsure allocations arc
commensurate with the resource requirements of the constituent offices and bodics.

28.Public Participation

a)  There needs to be clear guidelines on what constitutes cffective public
participation in order to cnsure that all cfforts to engage with the public
arc substantive and conscquential.

b)  There is no legal framework on decentralized public participation.

V. INSTITUTE OF ECONOMIC AFFAIRS

The Institute of Economic Affairs (IEA) submitted a memorandum to the Commitice

which had the following proposals-

29.The Institutc noted that the formula for allocation of sharable revenue is biased in
favour fo the national government which has led to disproportionate allocation of the
cquitable share to the county governments over time. [EA recommends the need for
redefining the national interests” obligation to ensure that it does not take a significant
sharc in the allocation at the expense of the countics.

30.There’s need for proportionate allocation of the equitable share to countics with the
national government that is countics should not be punished for the national
governments commitments. IEA recommended that Ksh. 450 billion of sharcable

revenue to be allocated to counties so as to be fair in the distribution of revenuc.

19






CHAPTER THREE

OBSERVATIONS AND RECOMMENDATIONS

Observations
31.The Committce, having considered the above submissions made the following

observations. That -

a)

b)

d)

The adjustment for revenue growth of Ksh. 15 billion which has occasioned
the increase of the county cquitable share from Ksh. 370 billion in I'Y
2022/23 to Ksh. 385 billion in 1'Y2023/24 appcars to be an arbitrary figurc
with no clear scientific basis. Iiven though it is indicated as a revenue growth
factor, the formula used to arrive at thc amount rcmains unclear. This
contradicts scction 191(5)(d) of the Public I'inance Management Act, 2012
which requires that any assumptions and formulac used in arriving at the
allocation proposed in the Bill be explained in a memorandum.

The proposed county cquitable sharc has not taken into account the
macrocconomic challenges cspecially as pertains to inflation, cost of
commoditics and cxpenditure growth. The growth factor of 4% is
significantly less than the prevailing inflation rate of 9.2% as at March, 2023.
At the very lcast, allocation to countics should take into account the ratc of
inflation in order to cnable countics to continue cfficiently delivering services
cven as the prices of goods and services continuce to increasc.

The rationale of pegging revenue allocation on financing constraints rather
than what was budgcted will render countics vulnerable to underfunding duc
to the prevailing cconomic challenges. Iurther, it introduces an clement of
unpredictability in revenue disbursement which contradicts Article 219 of the
Constitution.

The inclusion of Ksh. 425 million attendant resources for the payroll relating
to library scrvices in the county cquitable share is unprocedural. This is
because these funds have already been carmarked for a specific purposce and
cannot be distributed using the revenuce sharing formula. Indeed, the
resources have been carved out from the Kenya National Library Services

rccurrent budget and not from projected revenue. As such, all factors
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g)

h)

considered, the allocation for transfer of library scrvices is by definition, an
additional allocation to countics.

There is lack of consensus on the definition of revenuc as applied to the
Iiqualisation Iund.The Committec notes that Article 204(1) of the
Constitution refers to all revenue collected and not just ordinary revenue. As
such, the allocation to the cqualisation fund for I'Y 2023/24 should be sct at
Ksh. 8.65 billion (0.5% of Ksh. 1.730 trillion) and not Ksh. 8.368 billion as
contained in the Bill.

County governments transfers have routinely been below target with the
national government failing to honour agreed upon cash disbursement
schedules approved by the Senate. Indeed, in Y 2021/22, the National
Treasury did not disburse Ksh. 29.6 billion to countics. As at March 2023,
three (3) months to the end of the I'Y 2022/23, the total issucs on account of
the cquitable sharc stood at Kshs. 183.15 billion which represents 49.5% of
the total cquitable share. Thus, countics have and continuc to bear the brunt
of revenue shortfalls which affects their budget implementation. Notably,
Article 219 of the Constitution provides that a county’s share of revenue shall
be transferred to the county without delay and without deduction.

The inclusion of the Road Maintenance Levy Fund (RMILF) allocation to
countics in the county cquitablc sharc has made it difficult to monitor
disbursement and usc of the road maintenance funds in countics. The
Committec is concerned that these funds may not have been disbursed to
countics. The RMLF should be excluded from the county equitable share and
be disbursed through the county government additional allocation Bill in
order to ensure that these funds are disbursed.

The latest audited revenue approved by the National Assembly is for I'Y
2019/20 and amounts to Kshs.1.673 trillion. This is two financial ycars back
from the current financial ycar. There is need to expedite approval of the
audited accounts of revenue for I'Y 2020/21 and I'Y 2021/22 in order to

cnsure that the most recent audited accounts relate to the preceding financial
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year to uphold the spirit of the Constitution and cnsure cquity in the vertical

sharing of revenue.

Recommendations
32.The Committee considered the Bill and submissions from stakcholders and

rccommends as follows-

a) That, the Bill be approved with amendment on deletion of the Schedule and

replacing with a new Schedule indicating as follows-

b)

d)

- IEqualization FFund — Ksh. 8,654,963,469 bcing 0.5% of all revenue (Ksh.
1.730 trillion) of the most recent audited accounts, approved by the
National Assembly (1Y 2019/20)

- County Equitable Share — Ksh. 407 billion (adjusting Ksh. 370 Billion at
growth factor of 8.4% to cater for incrcased cost of commoditics and
increased expenditure growth. Further, an additional of Ksh. 5.86 billion
which had been carmarked for Managed liquipment Services (MLES).

That, Library scrvices allocation of Kshs.425 million should be transferred to
countics through the county governments additional allocations mechanism
and not county cquitable share.

That, the proceeds from Road Maintenance Levy Fund (RMLF) are carmarked
for a specific purpose, that is the maintenance and repair of roads. These funds
therefore cannot form part of the cquitable share as they cannot lawfully be
appropriated for any other purpose than as sct out in section 7(4)(b) of the
Roads Maintcnance Levy Fund Act, 1993. Thus, the county sharc from this
I'und should be disbursed under the County Governments Additional
Allocations Bill as a conditional allocation for the maintenance and repair of
roads transferred to countics.

That, in subscquent Division of Revenue Bills, the National Trcasury should
clearly claboratc the formula used in arriving at the growth factor for revenue
allocation to countics. This should be included in the cxplanatory
memorandum of the bill.

That, the National Trcasury should strictly adherc to the cash disbursement

schedule approved by the Scnate to disburse funds to countics.

22






f) That, National Asscmbly should expedite approval of the audited accounts of
revenue for 'Y 2020/21 and 1Y 2021/22 in order to ensure that the most recent
audited accounts relate to the preceding financial year to uphold the spirit of

the Constitution and cnsurce cquity in the vertical sharing of revenuc.
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12" April, 2023

The Clerk of the Senate
Parliament Buildings
NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE DIVISION OF REVENUE
BILL, NATIONAL ASSEMBLY BILLS NO. 9 OF 2023

NOTICE is given that Sen. Maureen Tabitha Mutinda, Vice-Chairperson, Committee on
Finance and Budget intends to move the following amendment to the Division of Revenue
Bill, National Assembly Bills No. 9 of 2023, at the Committee Stage-

SCHEDULE

THAT the Bill be amended by deleting the schedule and substituting therefor the following
new schedule-

SCHEDULE (s.4)

ALLOCATION OF REVENUE RAISED NATIONALLY AMONG THE NATIONAL AND COUNTY
GOVERNMENTS FOR THE FINANCIAL YEAR 2023/24

Percentage (%) of 2019/20
Type/level of allocation Amount in Kshs. audited and approved
revenue®
A. Total Sharable Revenue 2,571,159,000,000
B. National Government 2,155,504,036,531
C. Equalization Fund 8,654,963,469 0.5%
D. County cquitable share 407,000,000,000 24.3%

* The Equalisation FFund Allocation is based on all Revenue Received in FY 2019/20 of Kshs
1,730,992,693,864 whilc the County Equitable share is based on Ordinary revenue as defined
under Section 2 of the Commission on Revenue Allocation Act, 2011 which amounts to Ksh
1,673,714,909,446 in FY 2019/20.

7 7o

Maurcen Tabitha Mutinda,
Vice-Chairperson,
Committee on Finance and Budget.
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MIN/SEN/SCF&B/147/2023 PRELIMINARIES

The Chairperson called the mecting to order at 9: 27 a.m. This was followed by a word
of prayer.

MIN/SEN/SCF&B/148/2023 ADOPTION OF THE AGENDA

The agenda was adopted after it was proposed by Sen. Eddy Gicheru Oketch, MP, and

seconded by Sen. Richard Momoima Onyonka, MP, as listed below-

Prayer;

Introductions;

Adoption of the Agenda;

Confirmation of Minutes of the 17, 19t 20t 221d 24t 25t and 26™ sittings;
Matters arising from the Minutes of the previous sittings;

Consideration of Division of Revenue Bill, 2023 (Committee Paper No.27)
Meeting with Cabinet Sccretary, National Treasury and Economic Planning to
dcliberate on Division of Revenue Bill, 2023.

8. Any Other Business; and

9. Datc of the Next Meeting and Adjournment.

e B e

MIN/SEN/SCF&B/149/2023  CONFIRMATION OF MINUTES
The Committee confirmed the minutes of its previous meetings as listed below-

a) The Minutes of the Seventcenth Sitting held on Monday, 27" February, 2023 at
9.00 a.m. were confirmed as a true record of the proceedings of the committee
having been proposed by Sen. Maurcen Tabitha Mutinda, MP, and seconded by
Sen. (Dr.) Boni Khalwale, CBS, MP.

b) The Minutes of the Nineteenth Sitting held on Monday, 27" February, 2023 at
5.40 p.m. were confirmed as a true record of the proceedings of the commitiee
having been proposed by Sen. Richard Momoima Onyonka, MP, and seconded by
Sen. Maureen Tabitha Mutinda, MP.

¢) The Minutes of the Twenty-Fourth Sitting held on Thursday, 16" March, 2023 at
10.00 a.m. were confirmed as a true record of the proceedings of the committee
having been proposced by Sen. (Dr.) Boni Khalwale, CBS, MP, and seconded by
Sen. Richard Momoima Onyonka, MP.

d) The Minutes of the Twenty-Sixth Sitting held on Thursday, 30" March, 2023 at
9.00 a.m. were confirmed as a true record of the proceedings of the committee
having been proposed by Sen. Maureen Tabitha Mutinda, MP, and seconded by
Sen. Richard Momoima Onyonka, MP.

Confirmation of minutes of the 20, 22", and 25" sittings was deferred to the next sitting.

MIN/SEN/SCF&B/150/2023 CONSIDERATION OF A BRIEF ON DIVISION
OF REVENUE BILL, 2023

The Committee considered Committece Paper No. 27 on the Division of Revenue Bill,
2023. The committee noted the contents of the Paper.



MIN/SEN/SCF&B/151/2023 MEETING WITH THE CABINET SECRETARY

OF NATIONAL TREASURY AND ECONOMIC
PLANNING TO CONSIDER DIVISION OF
REVENUE BILL, 2023

Upon invitation by the Chairperson, the Cabinct Secretary of the National Treasury and

Iiconomic Planning submitted the following views on the Bill-

L.

2.

The Bill has been prepared in fulfilment of Article 218(2) of the Constitution and
Section 191 of PFM Act, 2012.

The Bill proposes to allocate an Equitable share for F'Y 2023/24 of Kshs.385.425
billion, equivalent to 24.5% of last audited accounts of FY 2019/20 amounting to
Kshs.1,573,418 million. The proposed allocation meets requircment of Article 203(2).

County Governments’ Equitable Share

3.

4.

The Bill proposes to allocate an cquitable share for Y 2023/24 of Kshs.385.425

billion, an increasc from base of Kshs.370 billion in the FY 2022/23.

The equitable sharc includes Kshs.425 million as attendant resources for the payroll

rclating to the library scrvices transferred from the Kenya National Library Services.

The rationale for the proposed county equitable revenuc share allocation was-

a) The proposed allocation of Kshs.385.425 billion is cquivalent to 24.5 % of last
audited accounts and meets requirement of Article 203(2).

b) Financing constraints duc to limited access to finance in domestic and
international financial markets. As a result, National Treasury did not disbursc
Kshs.29.6 billion to county governments in the FY 2021/22.

¢) The Government is implementing fiscal consolidation plan to lower fiscal deficit
and slow down debt accumulation.

d) National government continues to solely bear shortfalls in revenue in any given
FY, while county governments receive their full allocation despite budget cuts
affecting national government cntitics.

6. The County governments’ cquitable sharc represent a growth by Kshs.15 billion
from the base of Kshs.370 billion in the 'Y 2022/23 and Kshs.425 million for
transfer of library scrvices.

7. The Bill has provided for allocations to the Equalization IFund amounting to
Kshs.7,867,000,000 in the I'Y 2023/24 which translates to 0.5 per cent of last
audited revenue.

Allocation of revenue raised nationally between the National and County
governments for the FY 2023/24 as proposed by National Treasury-

8. Items of the Division of Revenue are- _

a) TTotal sharable revenue- Kshs.2,571,159,000,000.

b) National Government  sharc- Kshs.2,177,867,000,000 (of  which
Kshs.11,016,000,000 shall be transferred to County Government as additional
allocations pursuant to Article 202(2))

¢) Equalization I'und- Kshs.7,867,000,000 pursuant to Article 204

d) County cquitable share-Kshs.385,425,000,000



Causes of differences between the Bill submitted by the National Treasury and the
Bill before the Houses

9.

The National Trcasury applied Kshs. 1,573 billion as the most recently audited and
approved revenue for IY 2019/2020 while the National Assembly applied
Kshs.1,673 billion occasioning a difference of Kshs.100 billion.

10. Whereas the National Assembly correctly used Kshs.1,673 billion contained in the

audit report, the audit report made some double counting and misplacement of
revenues as ordinary revenuc.

11.Majorly these differences arc tow namely-

a) Double counting of Khs.95.7 billion- OAG added back the revenue collected
by Government Investments and Public Enterprises Department of the
National Treasury which had already been factored in the consolidated
financial statcments of the national government.

b) AMISOM grant of Khs.4.6 billion -Whereas grants arc not part of sharable
revenue, the Office of the Auditor-General added Kshs.4.6 billion received as
AMISOM as part of ordinary revenue.

12. There is nced for an engagement between various stakeholders including the

National Trcasury, office of the Auditor-General, the CRA and Parliamentary
Budget Office to solve the issue of classification of ordinary revenuc as per the
CRA Act which will inform future equitable sharing of revenue between the two
levels of Government.

13. National Treasury requests the Committee to use and apply Kshs.1,573 billion as

audited and approved revenues for the I'Y 2019/2020.

After deliberation the Committee made the following observations-

a)
b)
c)

d)

The latest audited revenuc approved by the National Assembly is for I'Y 2019/20
and amounts to Kshs.1,674 billion yct National Treasury uses Ksh.1.573 trillion.

The County cquitable share is proposed to Kshs.385.4 billion yet the Scnate’s
resolution in its report on the 2023 BPS proposed Kshs.407 billion.

The allocation of Kshs.385.4 billion has not taken into account the cost of inflation
and incrcased cost of commodities in the country.

Library services allocation of Kshs.425 million should be included in the
additional allocations and not county ecquitable share. This is because the
allocation is carmarked for payment of salaries or transfer of payroll.

The Road Maintenance Levy IFFund (RMLF) forms part of the county
governments’ equitable share. The RMLF should be submitted scparately as part
of the county additional allocations in the subsequent F'Y. Other beneficiaries such
as KENHA, KURA and KWS do not receive the funds as equitable share.

The sharable revenue defined in Article 203(2) for purposes of sharing revenue
cquitably is different from total revenue defined in Article 204(1) for purposes of
the Equalization IF'und. The allocation to Equalization IFund should be Kshs.8.65
billion and not Kshs.8.4 billion as stated in the Bill.



g) MIS contracts for some counties had expired. The assessment of performance has
been done and review was to be done before rencwal of contracts.

h) In order to increase county OSR collection to cure revenue short falls, National
Treasury in collaboration with other stakeholders such as CRA prepared the
following Bills which should be fast-tracked-

i. National Rating Bill which was submittcd to National Assembly
Committee on LLands for consideration and approval.
ii.  Own Source Revenue Bill submitted to the National Assembly.

1) In addition, the National Treasury in conjunction with CRA have drafied a Tariffs
and Pricing Policy.

J) The amount of delayed disbursement to counties for the months of January,
February and March stood at Kshs.92 billion. The CS committed to transfer some
funds to countics by 15" April, 2023.

The Committee resolved as follows -

a) To process the Division of Revenue Bill, 2023 with amendments. This will call
for mediation as contemplated in Articles, 112 and 113 of the Constitution.

b) There is need for engagement between various stakcholders to consolidate and
harmonise the figurc of revenue used for equitable sharing of revenue between the
two levels of Government.

c) The National Treasury should comply and submit to the Committee, a plan on
how it intends to clear arrears from the IEqualization IFund allocated in the previous
fiscal years within scven (7) days.

MIN/SEN/SCF&B/152/2023 ADJOURNMENT AND DATE OF NEXT
MEETING

There being no other business, the meeting adjourned at 12:45 p.m. the next meeting was
scheduled to be held on Thursday, 6" April, 2023 at 9:00 a.m.

SIGNATURE.....7.\.
SEN. MAUREEN TABITHA MUTINDA, MP

(VICE-CHAIRPERSON)
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C.THE COMMISSION ON REVENUE ALLOCATION
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MIN/SEN/SCF&B/153/2023 PRELIMINARIES

The Chairperson called the meeting to order at 9: 30 a.m. This was followed by a word
of prayer.

MIN/SEN/SCF&B/154/2023 ADOPTION OF THE AGENDA
The agenda was adopted afier it was proposcd by Sen. (Dr.) Boni Khalwale, CBS, MP
and seconded by Sen. Richard Momoima Onyonka, MP, as listed below-

Prayer;

Introductions;

Adoption of the Agenda;

Confirmation of Minutes of the 20%, 22", and 25" sittings;

Matters arising from the Minutes of the previous sittings;

Mecting with ICPAK, IBP-Kenya, CRA, and CoG to deliberatc on Division of
Revenue Bill, 2023 (Committee Paper No.28)

Any Other Business; and

. Date of the Next Meeting and Adjournment.

& R
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MIN/SEN/SCF&B/155/2023 MEETING WITH STAKEHOLDERS TO
SUBMIT VIEWS ON THE DIVISION OF
REVENUE BILL, 2023

a) Meeting with IBP-Kenya and ICPAK

Upon invitation by the Chairperson, the representatives from IBP-Kenya and ICPAK
presented to the Committece a joint submission with the following proposals and
recommendations on the Bill-

a. The Growth I‘actor for Equitable Share
i.  Equitable share to counties continues to be pegged on the growth of total
revenuce as opposed the priorities of county governments.



11.

1il.

1v.

based on projected revenue growth of 17% in FY 2023/24, the proposed
cquitable share increased by 15.4 billion to 385.4 billion.

There needs to be a more predictable factor for growth of the equitable
sharing of national revenue.

The growth of the equitable share should be based on functions as opposed
to availability of resources and being pegged on the growth of revenue.

b. Decclining/Stagnated Percentage of County Liquitable Share to Total Sharable

Revenue

i

it

1ii.

1v.

despite the cumulative increase in funding to county governments over the
years, the counties’ sharc of total government spending has declined

the national government retains a higher sharc of fiscal resources even in
sectors where functions have been devolved.

The National Trecasury to consider Inflation rates as opposed to revenuc
growth rates to inform the Division of Revenue.

Consider more allocation to critical functions such as health and agriculture
in tandem with the Abuja Declaration of 15% and Maputo Declaration of
10% of the national budget respectively.

c. Revenue projections

1.

i1

1il.

iv.

trend indicates a steady growth in ordinary revenue with exception of I'Y
2020/21 |

additional fiscal mecasurcs should be undertaken to enhance revenuc
collection to actualize the economic growth as projected.

needs to have more realistic revenue projections based on performance of
the previous financial years.

Adherence to recommendations made by the Auditor General

d. Unbundling and costing of devolved functions

1.

ii.

1ii.

Update the cost of functions to reflect the current service delivery demands
and economic realities faced by counties today

costing and transfer of devolved functions as well as resources including
infrastructural and human resources, as set out in schedule four of the
Constitution

Restructurc and rationalize the state corporations that perform devolved
functions as well as national government administration in counties to
climinate the current duplication of functions and expenditures.

c. Public debt repayment is crowding out the amount available for division of

revenuc and hurting counties allocation.

i.

1.

iii.

Public debt repayments continue to take the lion's share of ordinary
revenue, expecting to account for 48.6% in 2023/24

The trend shows that average growth in public debt service is more than 4
times the growth in county allocation

Scnate should explore deficit limits since deficits influence debt levels and
have an implication on the share of ordinary revenue received by counties



L.

iv.  scek clarity on the reasons for the deviation in the borrowing strategy mix
recommended by the PDMO in the MTDS of 2023 and that included in the
current BPS 2023

Early Childhood Development Education-There’s need to provide conditional
allocation to ECDE for purposcs of the following:
i.  Supporting ECDE infrastructural allocation across thc 47 county
Governments
ii.  increasing capitation for ECDE teachers
iii.  Employment of skilled and qualified instructors in polytechnics

g. Allocation to Emergency IFund

i.  Concern remains around the decreasing amounts allocated to emergencics
under Art. 203 1 (k)

ii. How is the amount that is allocated to emergencics determined?

iii.  Scnate should seck clarity on the basis upon which of allocations arc made
to emergencics.

iv.  Senate should call for an increase the equitable sharc of revenue to counties
to enhance their ability to deal with emergencies independent of national
government.

Allocations to Independent Offices- There is need to ensurc allocations are
commensurate with the resource requirements of the constituent offices and bodics

Public Participation
1. There needs to be clcar guidelines on what constitutes effective public
participation in order to ensure that all efforts to cngage with the public arc
substantive and conscquential.
ii.  There is no legal framework on decentralized public participation.

b) Commission on Revenue Allocation

Upon invitation by the Chairperson, the Vice-Chairperson of the Commission made the
following submissions on the Division of Revenue Bill, 2023-

Sharable revenue between the national and county governments for the FY 2023/24

1.

i

1ii.

The allocation to national government has been increased by Kshs.362.6 billion
from Kshs.1,814.8 billion allocated in the FY 2022/23 while that to county
governments by Kshs.15.4 billion form Kshs.370 billion.

Though allocation to county governments of Kshs.385.4 billion meets
requirements of Article 203(2) of at least 15%, the allocations do not amount to
cquitable sharing between the two levels of government.

The government priorities in the medium term includes agriculture productivity,
Micro, Small and Medium Enterpriscs (MSMIES), housing and scttlement,
healthcare, digital superhighway and creative cconomy.



iv.

The above are cither county functions or concurrent functions. Thercfore, it is
important to adequately finance both levels of government if the above prioritics
are to be realiscd.

The Commission reiterates its recommendation submitted to Parliament in 2022
that county governments’ allocation be incrcased from Kshs.370 to Kshs.407
billion.

Transfer of Recurrent Expenditure under Library Function to Beneficiary Counties

1.

i1.

Library services arc devolved under the Fourth Schedule of Constitution. There
are 62 librarics in 33 counties. Three librarics namely Buru Buru, Milimani and
Nakuru have been retained by national government.

The allocation of Kshs.424.6 million is a transfer from the national government
cquitable share to county governments under Article 187 of the Constitution.

Allocation to Equalization Fund

1.

i

iii.

The most recently audited and approved accounts of all revenue for the FY
2019/20 amounts to Kshs.1,730.9 billion.

The Commission notes that the sharable revenue defined in Article 203(2) for
purpose of sharing revenue equitably is different from total revenue defined in
Article 204(1) for purpose of Equalization Fund.

Based on provision of Article 204(1), the allocation to Iiqualization Fund for FY
2023/24 is Kshs.8.7 billion and not Kshs.8.4 billion as stated in the Bill.

¢) Council of Governors

Upon invitation by the Chairperson, the Chairperson of the CoG Technical Commitice
on Finance and Economic Affairs presented as follows on the Division of Revenue Bill,

2023-

General Comments

ii.

1.

1v.

The Council notes with concern the proposed allocation of Ksh.385 billion as
cquitable sharc of revenue

The proposed allocation in the Division of Revenue Bill, 2023 has not taken into
account the cost of inflation in the Country that has been on the rise in the recent
years.

The Council notes that the National Assembly has cited financing constraints and
the fact that the National Treasury did not disburse Ksh.29.6 billion to Countics
in the I'Y 2021/22 as part of rationale for the proposed County Governments
cquitable sharc allocation.

Some of the items classified as national interest include some concurrent and some
devolved functions hence there is need for rationalization of the allocations under
thesc items. Thesc include Youth Empowerment, Irrigation and Fertilizer Subsidy
initiatives.



Specific Comments

The Schedule be amended to allocate Kshs.2.237 trillion to the National Government and
Kshs.425 billion to County Governments respectively. The justification is that-

1.

1.

iil.

The sharcable revenuc is projected to grow by Kshs.379 billion to Kshs.2.571
trillion in the FFinancial Year 2023/2024.

The proposed adjustment for revenue growth ofKsh.15 billion on County
Governments share of rcvenue in the Bill is not commensurate with the
projected revenue growth for FY 2023/24.

Allocation of Kshs.425 billion to counties represents a 15% increase from FY
2022/23’s allocation of Kshs.370 billion and is 25.42 percent of the last audited
and approved accounts of IY 2019/2020 amounting to Kshs.1,673,715
million.

I'rom the deliberations, the Committee noted that-

1.

1.

1i1.

iv.

vi.

vil.

Viil.

1X.

The county equitable share includes the Road Maintenance Levy FFund (RMLEF).
Stakeholders are in agrcement that RMILE should be submitted separately as
additional allocation to counties.

The proposed county equitable sharc by CRA of Kshs.407 represents 10% growth
from the basc value of Kshs.370 billion in the 'Y 2022/23.

The allocation of Kshs.424.6 million carmarked for transfer of Library Services
from national government equitable share to 33 beneficiary counties with libraries
should not form part of county cquitable share. The same should be a Schedule to
County Governments Additional Allocations Bill.

There has been delay in disbursement of funds by National Treasury to counties
for the months of January, I'ecbruary and March.

The National Treasury did not disburse Ksh.29.6 billion to Counties in the I'Y
2021/22.

The proposed allocation in the Division of Revenue Bill, 2023 has not taken into
account the cost of inflation in the Country that has been on the rise over the years.
Total revenue defined in Article 204(1) should be for purpose of allocating funds
to Equalization I'und. The allocation to Equalization IFund should be Kshs.8.7
billion and not Kshs.8.4 billion as stated in the Bill.

There is nced for counties to come up with innovative ways to increase their Own
Source Revenue to avoid over dependence on National Government for the
cquitable share.

There is need to establish National Treasury as an independent office to serve both
levels of government fairly.

The Committee resolved that the Bill be processed with the amendment to the Schedule
so that the County Government equitable share is Kshs.407 billion and allocation to
Iiqualization IFund is Kshs. 8.6 billion.



MIN/SEN/SCF&B/156/2023 ANY OTHER BUSINESS

a) The Committec was informed that the Liaison Commiticc had approved a
schedule on issuance the Quarterly Statcments by Committee Chairpersons
pursuant to standing order 56 (1)(b) of the Senate Standing Orders and that the
Committee was scheduled to issuc its report on Wednesday, 12" April, 2023. The
Committee resolved to consider and adopt the Quarterly Report on Wednesday,
12" April, 2023 prior to issuance in the House.

b) The Committec was apprised of the two legislative proposals referred to the
Committee by the Speaker for pre-publication scrutiny. Thesc are-

1. Public Procurement and Assct Disposal Amendment; and
ii.  Public Finance Management Amendment.

c¢) Pursuant to Article 218 of the Constitution, the County Allocation of Revenue
(CARB) is required to be introduced in the Iouse not later than two months
before the end of the Financial year. Thus, the Chairperson will introduce a
County Allocation of Revenue Bill, which shall divide among the counties the
revenuc allocated to the county level of Government on the basis determined in
accordance with the resolution in force under Article 217 of the Constitution.

d) The Committee, thus resolved that the County Allocation of Revenue Bill, 2023
be prepared for publication and First Reading in the Scnate. The Scnate will
thereafter process the Bill and refer it to the National Assembly for concurrence.

MIN/SEN/SCF&B/157/2023 ADJOURNMENT AND DATE OF NEXT
MEETING

The meeting adjourncd at 1:00 p.m. The next meeting was scheduled to be held on
Wednesday, 12 April, 2023 at 8:30 a.m.

SIGNATURE... A1\ o DATE. 188 0023
SEN. MAUREEN TABITHA MUTINDA, MP

(VICE-CHAIRPERSON)






MINUTES OF THE THIRTY FIRST MEETING OF THE SENATE STANDING
COMMITTEE ON FINANCE AND BUDGET HELD ON WEDNESDAY, 12™1!
APRIL, 2023 AT THE GROUND FLOOR BOARDROOM, COUNTY HALL,
PARLIAMENT BUILDINGS FROM 1.00 P.M.

PRESENT

1. Sen. Maurcen Tabitha Mutinda, MP - Vice-Chairperson

2. Sen. Joyce Chepkocech Korir, MP - Member

3. Sen. Mohamed Faki Mwinyihaji, MP - Member

4. Sen. (Dr.) Boni Khalwale, CBS, MP - Mecmber

5. Sen. Shakila Abdalla Mohamed, MP - Mecmber
ABSENT WITH APOLOGY

6. Scn. (Capt.) Ali Ibrahim Roba, I:GI1, MP- Chairperson

7. Sen. Eddy Gicheru Oketch, MP - Member

8. Scn. Tabitha Karanja Kcroche, MP - Member

9. Scn. Richard Momoima Onyonka, MP - Member
SECRETARIAT

1. Mr. Christopher Gitonga - Clerk Assistant

2. Ms. Beverlyne Chivadika - Clerk Assistant

3. Ms. Millicent Makina - Fiscal Analyst

4. Ms. Joan Mahinda - Rescarcher

5. Mr. Phelisters Mutunc - Media Relations Officer

6. Ms. Lucy Radoli - Legal Counscl

7. Mr. ugene Oticno - Intern

MIN/SEN/SCF&B/164/2023 PRELIMINARIES
"The Chairperson called the meeting to order at 1:26 p.m. This was followed by a word
of prayer.

MIN/SEN/SCF&B/165/2023 ADOPTION OF THE AGENDA

'The agenda was adopted afier it was proposed by Sen. (Dr.) Boni Khalwale, CBS, MP
and scconded by Sen. Mohamed FFaki Mwinyihaji, MP, as listed below-.

1. Prayer;






Adoption of the Agenda;
Confirmation of Minutes of the 25" and 30" sittings;
Matters arising {rom the previous minutes;
Consideration and adoption of-
a) Report on Equalization FFund Appropriation Bill, 2023 (Scnate Bills No.3 of
2023) (Committee Paper No.29)
b) Report on Division of Revenue Bill, 2023 (National Assembly Bills No.9 od
2023) (Committee Paper No.30)
¢) Committee’s Quarterly Report (Committee Paper No.31)
6. Any Other Business; and
7. Date of the Next Meeting and Adjournment.

Lh-bu‘)[\)

MIN/SEN/SCF&B/166/2023 CONFIRMATION OF MINUTES
The Committee confirmed the minutes of its previous mectings as listed below-

a) The Minutes of the Twenty-Fifth Sitting held on Wednesday, 29 March, 2023 at
10.00 a.m. were confirmed as a truc record of the proccedings of the committce
having been proposced by Sen. Maurcen Tabitha Mutinda, MP, and scconded by
Sen. Shakila Abdalla Mohamed, MP.

b) The Minutes of the Thirticth Sitting held on Wednesday, 12" April, 2023 at 8.30
a.m. were confirmed as a true record of the proceedings of the commitice having
been proposed by Sen. Shakila Abdalla Mohamed, MP, and scconded by Sen.
Maurcen Tabitha Mutinda, MP.

MIN/SEN/SCF&B/167/2023 CONSIDERATION AND ADOPTION OF THE
REPORT ON  EQUALIZATION  FUND
APPROPRIATION BILL, 2023 (SENATE BILLS
NO.3 OF 2023)
The Committce considered and unanimously adopted its report on the Iiqualization Fund
Appropriation Bill, 2023 (Scnate Bills No.3 of 2023) having becen proposed by Sen.
Mohamed I'aki Mwinyihaji, MP, and scconded by Sen. Joyce Chepkoech Korir, MP.
With the following recommendations-
That, the Bill be approved with amendments as follows-
a) Clausc 2 be amended to provide that the sum of moncy appropriated is Kshs.
10,330,317,433.
b) decletion of the schedule and substituting it with a new schedule whose total
appropriated fund is Kshs. 10,330,317,433.

MIN/SEN/SCF&B/168/2023 CONSIDERATION AND ADOPTION OF THE
REPORT ON DIVISION OF REVENUE BILL,
2023 (NATIONAL ASSEMBLY BILLS NO.9 OF

2023)







The Committee considered and unanimously adopted its report on the Division of
Revenue Bill, 2023 (National Assembly Bills No.9 od 2023) having been proposed by
Sen. Mohamed FFaki Mwinyihaji, MP, and scconded by Sen. (Dr.) Boni Khalwale, CBS,
MP. With the following recommendations-
a) That, the Bill be approved with amendment of deletion of the Schedule and
replacing with a new Schedule indicating as follows-

- Liqualization IFund — Ksh. 8,654,963,469 bcing 0.5% of all revenue (Ksh.
1.730 trillion) of the most recent audited accounts, approved by the National
Assembly (1Y 2019/20)

- County Equitable Sharc — Ksh. 407 billion (adjusting Ksh. 370 Billion at
growth factor of 8.4% to cater for increased cost of commoditics and
increased expenditure growth. Further, an additional of Ksh. 5.86 billion
which had been carmarked for Managed iquipment Scrvices (MES).

b) That, Library scrvices allocation of Kshs.425 million should be transferred to
countics through the county governments additional allocations mechanism and
not county cquitable share.

¢) That, the proceeds from Road Maintenance Levy Fund (RMLE) are carmarked
for a specific purposc, that is the maintenance and repair of roads. These funds
therefore cannot form part of the cquitable share as they cannot lawfully be
appropriated for any other purpose than as sct out in section 7(4)(b) ol the Roads
Maintenance Levy Fund Act, 1993. Thus, the county sharc from this IFund
should be disbursed under the County Governments Additional Allocations Bill
as a conditional allocation for the maintcnance and repair of roads transferred
to countices.

MIN/SEN/SCF&B/169/2023 CONSIDERATION AND ADOPTION OF THE
QUARTERLY STATEMENT ON_ THE
COMMITTEE ACTIVITIES

The Committee considered its Quarterly Statement on the Committee Activities and
unanimously adopted it having been proposed by Sen. Shakila Abdalla Mohamed, MP
scconded by Sen. Mohamed IFaki Mwinyihaji, MP.

MIN/SEN/SCF&B/170/2023 ADJOURNMENT AND DATE OF NEXT
MEETING

There being no other business the meeting was adjourned at 2:15 pa.m. The next meeting
was scheduled to be held on Thursday, 131 April, 2023 at 9:00 a.m.

SIGNATURE......cooionsanis s smmnssnsss DIATE o sun s s wias wmmn save s srse mssn pwvoie s v
SEN. MAUREEN TABITHA MUTINDA, MP

(VICE-CHAIRPERSON)






REPUBLIC OF KENYA
THE NATIONAL TREASURY & ECONOMIC PLANNING

The Proposed Division of Revenue Bill, 2023

Brief by the Cabinet Secretary, National Treasury and Economic Planning
During a Meeting with the Senate Standing Committee on Finance and Budget

Date of the meeting: April 5" 2023



INTRODUCTION

1.

(U8

This brief is informed by the invite to the Cabinet Secretary/ National Treasury and
Economic Planning by the Standing Committee on Finance and Budget of the Senate
to deliberate on the proposed Division of Revenue Bill, 2023(National 4ssembly Bill
No. 9 of 2023).

The object and purpose of this Bill. is to provide for the equitable division of revenue
raised nationally between the national and county levels of government for the financial
year 2023/24 in accordance with Article 203 (2) of the Constitution.

The Division of Revenue Bill, 2023 has been prepared in fulfilment of the requirements
of Article 218(2) of the Constitution and Section 191 of the Public Finance
Management Act, 2012.

Article 218 (2) of the Constitution requires that the Bill be submitted to Parliament
every year together with a memorandum explaining:
a) The proposed revenue allocation set out in the Bill;

b) The extent to which the Bill has taken into account the provisions of Article 203
(1) of the Constitution; and

c) Any significant deviations from the recommendations of the Commission on

Revenue Allocation (CRA).

Section 191 of the Public Finance Management Act, 2012 requires that the Bill be

accompanied by a memorandum which explains:
a) The extent, if any, of deviation from the recommendations of the
Intergovernmental Budget and Economic Council; and

b) Any assumptions and formulae used in arriving at the respective allocations
proposed in the Bill.

THE PROPOSED DIVISION OF REVENUE BILL, 2023

6.

o
0

o
v

The National Treasury submitted to Parliament the Division of Revenue Bill, 2023 on
14™ February, 2023 pursuant to Section 191 of the Public Finance Management Act,
2012 as read with Section 25 of the Act.

The Bill proposes to allocate an Equitable Share for FY 2023/24 of Ksh.385.425 billion
is equivalent to 24.5 per cent of the last audited accounts (Ksh. 1,573,418 million for
FY 2019/20) and as approved by Parliament. The proposed allocation meets the



requirement of Article 203(2) of the Constitution that equitable share allocation to
counties should not be less than fifteen (15) per cent of the last audited revenue raised

nationally, as approved by the National Assembly.

County Governments’ Equitable Share

8.

10.

The bill proposes to allocate County Governments Ksh. 385.425 billion for the financial
year 2023/24 as equitable share of revenue raised nationally. The equitable share
allocation has been proposed to increase from a base of Kshs. 370 billion allocated in
the financial year 2022/23. to an allocation of Ksh. 385 billion in FY 2023/24. The
equitable share allocation in the financial year 2023/24 has also been proposed to
include Ksh. 425 million as attendant resources for the pay roll relating to the library

- services transferred from the Kenya National Library Services. Library services is a

devolved function as provided for under Second part of the Fourth Schedule of the
Constitution.

The rationale for the proposed county governments’ equitable revenue share
allocation is:

a) The proposed equitable share of Ksh 385.425 billion in the FY 2023/24 is
equivalent to 24.5 percent of the last audited accounts (Ksh. 1,573,418 Million for
FY 2019/20) and as approved by Parliament. The proposed allocation therefore
meets the requirement of Article 203(2) of the Constitution;

b) High level of debt financing as well as elevated debt risk;

c) Financing constraints due to limited access to finance in the domestic and
international financial markets. As a result, the National Treasury did not disburse
Kshs 29.6 billion to county governments in the FY 2021/22 due to financial
constraints;

d) The Government is also implementing a fiscal consolidation plan so as to lower the
fiscal deficit and slow down debt accumulation. To reflect this fiscal tightening, the
National Government recurrent ceiling growth has been restricted, declining from
a growth of 10.3 percent in FY 2017/18 to 1.2 percent in FY 2023/24.

e) The fact that the National Government continues to solely bear shortfalls in revenue
in any given financial year, while County Governments receive their full allocation
despite the budget cuts affecting the National Government entities.

The above proposed Equitable Share for FY 2023/24 of Ksh.385.425 billion is
equivalent to 24.5 per cent of the last audited accounts (Ksh. 1,573,418 Million for FY
2019/20) and as approved by Parliament. The proposed allocation meets the
requirement of Article 203(2) of the Constitution that equitable share allocation to



11.

counties should not be less than fifteen (15) per cent of the last audited revenue raised

nationally, as approved by the National Assembly.

The County Governments’ equitable share of revenue raised nationally for the financial
year 2023/24 is arrived at by growing the County Governments’ equitable share for
2022/23 of Ksh. 370 by a growth of Ksh. 15 billion and additional Ksh 0.425 billion as
attendant resources for transferred library services (see Table 1). This growth has taken

into consideration performance of revenue in the past which has not been on target.

12. Table 1: Equitable Revenue Share Allocation to County Governments, FY 2023/24

BUDGET ITEM AMOUNT (KSH. MILLION)
County Equitable Revenue Share for FY2022/23 370,000
Add:
Adjustment for Revenue Growth 15.000
Transter of Library Services 425
Equitable Revenue Share allocation for FY 2023/24 385,425

Source: National Treasury

13.

The Bill has also provided for allocations to the Equalization Fund amounting to Ksh.
7.867.000,000 in FY 2023/24 which translates to 0.5 per cent of the last audited revenue
accounts of governments, as approved by the National Assembly. This Fund is used to
finance development programmes that aim at reducing regional disparities among
beneficiary counties Consequently upon determining the Equitable share of Revenue
for FY 2023/24,

After determining the equitable share of revenue to county governments in FY 2023/24,
the Division of Revenue Schedule is as per Table 2 below.

Table 2: Allocation of Revenue Raised Nationally Between the National and County
Governments for the Financial Year 2023/24.

Amount in Ksh. | Percentage (%) of 2019/20

Type/level of allocation audited and approved Revenue
i.e. Ksh.1,573,418 Million

A. Total Sharable Revenue 2,571,159,000,000

B. National Government 2,177,867,000,000

C. Equalization Fund 7,867,000,000 0.50%

D. County equitable share 385,425,000,000 24.5%

Source of data: National Treasury

13,

3|Fa

From table 2 above, its clear that the items of the Division of Revenue are:
(i) Item A: Total Sharable Revenue of Ksh. 2,571,159,000,000;
(i)  Item B: National Government share of revenue raised nationally amounting to
Ksh. 2,177,867,000,000 (of which Ksh. 11,016,000,000 shall be transferred to

(o]



County Governments as additional conditional allocations pursuant to Article
202(2) of the Constitution);

(iiiy  Item C: Allocation to Equalization Fund (pursuant to Article 204) amounting
to Ksh. 7,867,000,000; and,

(iv)  Item D: County equitable share amounting to Ksh. 385,425,000,000.

NATIONAL ASSEMBLY PUBLISHED DIVISION OF REVENUE BILL, 2023 (BILL
NO. 9 OF 2023)

16.  The published Division of Revenue Bill,2023 (Bill No. 9 of 2023) has the items as
contains in Table 3 below

17. Table 3: Allocation of Revenue Raised Nationally Between the National and County
Governments for the Financial Year 2023/24.

Amount in Ksh. | Percentage (%) of 2019/20

Type/level of allocation audited and approved Revenue
i.e. Ksh.1,673,715 Million
A. Total Sharable Revenue 2,571,159,000,000
B. National Government 2,177,365,426,000
C. Equalization Fund 8,368,574,000 0.50%
D. County equitable share 385,425,000,000 23.03%
18. From table 3 above, its clear that the items of the Division of Revenue are:

(v)  Item A: Total Sharable Revenue of Ksh. 2,571,159,000,000;
- (vi)  Item B: National Government share of revenue raised nationally amounting to
Ksh. 2,177,365,426,000 (of which Ksh. 11,016,000,000 shall be transferred to
County Governments as additional conditional allocations pursuant to Article
202(2) of the Constitution);
(vii)  Item C: Allocation to Equalization Fund (pursuant to Article 204) amounting
to Ksh. 8,368,574,000; and,
(viii)  Item D: County equitable share amounting to Ksh. 385,425,000,000.

DIFFERNCES BETWEEN THE BILL SUBMITTED BY THE NATIONAL
TREASURY AND THE PUBLISHED DIVISION OF REVENUE BILL, 2023 (BILL NO.
9 OF 2023)

19. Whereas there are no differences on the Total Sharable Revenue of Ksh.
2,571,159,000,000 and proposed County equitable share amounting to Ksh.
385,425,000,000, there are differences on:-

(a) the allocation to the Equalization Fund: - The National Treasury had proposed to
allocate Ksh. 7,867,000,000 to the Equalization Fund while the National Assembly

4|Page



approved allocation of Ksh. 8,368.574,000 as per the published Bill thus increasing
it by Ksh. 501,574,000;

(b) National Government share of Revenue; - The National Treasury had proposed

to allocate Ksh. 2,177.867,000,000 as National Government share of Revenue raised
nationally while the National Assembly approved an allocation of Ksh.
2,177,365,426,000, thus reducing it by Ksh. 501,574,000; and

(c) Application of audited and approved Revenue:- The National Treasury applied

Ksh. 1,573 billion as the most recently audited and approved revenue relating to FY
2019/20 while the National Assembly applied Ksh. 1,673 billion as the most recently
audited and approved revenue relating to FY 2019/20, occasioning a difference of

Ksh. 100 billion.

CAUSES OF DIFFERENCES IN APPLICATION AUDITED AND APPROVED
REVENUE

20.

21.

Commission on Revenue Allocation (CRA)Act 2012 defines revenue as “all taxes
imposed by the National Government under Article 209 of the Constitution and any
other revenue (including investment income) that may be authorized by an Act of
Parliament, but excludes revenues referred to under Articles 209(4) and 206(1)(a)(b)
of the Constitution;

Article 206 (1) (a) and (b) provides for establishment of Consolidated Fund into which
shall be paid all money raised or received by or on behalf of the national government,

except money that—

(a) is reasonably excluded from the Fund by an Act of Parliament and payable into

another public fund established for a specific purpose; or

(b) may, under an Act of Parliament, be retained by the State organ that received it for

the purpose of defraying the expenses of the State organ. (The A-I-A)

The two categories of revenue are excluded from the definition of revenue under CRA
Act 2012.

22.

23,

Further Article 209(4) provides that the national and county governments may impose
charges for the services they provide. This category of revenue is excluded from the
definition of Revenue under CRA Act 2012.

The main cause of the differences in application of audited and approved Revenue for
FY 2019/20, is the Audited Report of National Government Revenue for FY 2019/20.



24.

25.

26.

27.

28.

Whereas the National Assembly correctly used Ksh. 1,673 billion as contained in the
audit report, the audit report made some double counting and misplacement of
revenues as ordinary revenue contrary to the definition of Revenue contained in

section 2 of the Commission on Revenue Act, 2011.

Majorly these differences are two namely: -

(a) Double counting of revenue of Ksh. 95.7 billion:- Revenue collected by
Government Investments and Public Enterprises Department of the National
Treasury ( which is a designated Receiver of Revenue for the National Treasury)
amounting to KSh 95.7 billion collected as investment income had already been
factored in the consolidated financial statements of National Government as already
recorded in the books of the National Treasury (which is the receiver of the GIPE
revenue).However, OAG added it back while conducting the audit of the FY 2019/20
revenues of Government occasioning a double counting of the revenue; and

(b) AMISOM Grant of Ksh. 4.6 billion: - whereas grants are not treated as part of
sharable revenue, the Office of the Auditor General added Ksh. 4.6 billion received
as AMISOM grant (received by Ministry of Defense being a designated receiver of
revenue) as part of ordinary Revenue.

In our assessment, these are the two main causes of the difference of ordinary revenue
for FY 2019/20 in the audited report by the Auditor General and the National Treasury
published books.

CONCLUSION

There is need for an engagement between various stakeholders including National
Treasury, Office of the Auditor General, and Commission on Revenue Allocation and
Parliamentary Budget Office to solve this issue of classification of ordinary revenue as
per CRA Act which will inform future equitable sharing of revenue between the two
levels of Government.

We request this Committee to consider and apply Ksh. 1,573 billion as the audited and
approved revenues for FY 2019/20 based on our explanation and thereafter reinstate
the equitable share of the National Government and allocation to the Equalization Fund
as contained in the Division of Revenue Bill, 2023 proposed and submitted to
Parliament by the National Treasury on 14t February, 2023.

Njuguna Ndung’u
Cabinet Secretary/National Treasury and Economic Planning

Dated: April 52023
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COUNCIL OF GOVERNORS

Westlands Delta House 2" Floor, Waiyaki Way.
P.O. BOX 40401-00100, : Tel: (020) 2403314, 2403313
Nairobi. E-mail: info@cog.go.ke

Our Ref: COG/8/5A/ Vol.g (86)

4% April 2023

Jeremiah M. Nyegenye, CBS
Clerk of the Senate
Parliament of Kenya
NAIROBI

Dear '\I\\/ AQ L&\AGL” %J'

SUBMISSION OF MEMORANDUM ON THE DIVISION OF REVENUE BILL (NATIONAL

ASSEMBLY BILLS NO.9 OF 2023)

We refer to the above subject and your letter Ref. SEN/DSEC/F&B/CORR/2023/51 (d) dated
28t March 2023.

Based on the principle of consultation and cooperation as envisaged in the Constitution,
the Council has reviewed the Division of Revenue Bill, 2023 and would like to forward our
written memorandum attached herewith for your consideration.

We appreciate your continued support.

Yours KS\’\&.\.Q/V'»\:I’

Mary Mwiti
Chief Executive Officer
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Kenya has had a total of ten Division of Revenue Bills since 2013 and throughout this period, the National Executive and Parliament have
engaged the public in the budget process in line with the provisions of Articles 10, 118 (1) and 201 (a) of the Constitution on public participation.
ICPAK and IBP Kenya have participated in the review of the Bills and submitted proposals to guide the vertical sharing of revenue.

MEMORANDUM ON THE DIVISION OF REVENUE BILL 2023

ISSUE OF CONCERN RECOM

ENDATION

The Growth Factor for Equitable Share

Equitable share to counties continues to be pegged on the growth of total revenue as opposed the priorities of county
governments. Accordingly, based on projected revenue growth of 17% in FY 2023/24, the proposed equitable share increased
by 15.4 billion to 385.4 billion. One of the hindrances with the revenue growth factor approach is that the equitable share then
becomes pegged on the availability of resources as opposed to the costing and developmental needs of counties. Indeed, the
National Treasury indicates in the BPS of 2023 that ‘sharing of resources will be pegged on the financing constraints and not on
the budget’, essentially contravening Article 219 of COK demanding that the equitable share be transferred without undue
delay and without deduction. As a result, the ability of counties to fulfill their functions as outlined in the Fourth Schedule of
the Constitution is affected.

In addition, one of justifications for the 2023/24 allocation to counties relates to national government solely bearing shortfalls
in revenue while county governments continue to receive their full allocation. However, this does not take into account the fact
that national governments have many avenues to raise revenue as compared to county governments, and that while the
equitable share constitutes around 10 to 14 percent of National Government uses of funds, they continue to be the dominant
source of funds for counties, ranging from around 70 to 78 percent of total sources between 2014/15 and 2019/20.

Basis for Proposed Revenue Growth

 Sharable
- Revenue

Basis for Proposed Revenue

Proposed Growth Growth

There needs to be a
more predictable factor
for growth of the
equitable  sharing of
national revenue.

The growth of the
equitable share should
be based on functions
as opposed to
availability of
resources and being
pegged on the growth
of revenue.
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Declining/Stagnated Percentage of County Equitable Share to Total Sharable Revenue

Studies have shown that despite the cumulative increase in funding to county governments over the years, the counties’ share
of total government spending has declined. At the same time, the national government retains a higher share of fiscal
resources even in sectors where functions have been devolved.

An analysis of previous Division of Revenue Acts is shown below:

The National Treasury to
consider Inflation rates
as opposed to revenue
growth rates to inform
the Division of Revenue.
Consider more allocation

Revenue Share DORB DORA DORA DORA DORA 2019 DORA to critical functions such
2023 2022 2021 2020 2018 as health and agriculture
Total Sharable 2,571.2 2,141.0 | 1,775.0 1,856.0 1,877.0 1,688.0 in tandem with the
National Government 2,177.4 1,764.0 | 1,398.0 1,533.0 | 1,554.0 1,369.0 Abuja  Declaration of
County Equitable Share | 385.4 370.0 370.0 316.0 316.0 314.0 15% and  Maputo
% of  County | 23.03 17.3 20.8 17.0 16.8 18.6 Declaration of 10% of
Government to Total the national budget
Sharable revenue respectively.
% of  National | 76.97 82.4 78.8 82.6 82.8 81.1
Government to Total
Sharable Revenue
Source: Division of Revenue Acts 2017-2022 and DORB 2023
When compared to national GDP, the equitable share to counties has been declining every year from 4.0 to 2.8 percent .
between 2014/15 and 2019/20.? The implication is that while the national government has been meeting the legal requirement
of providing an equitable share of at least 15 percent of the most recently audited measure of its revenue, County
Governments have been experiencing a continuing decline in the resources available to them as a share of GDP.
Revenue projections - The government

FY 2019/20 2020/21 2021/22 2022/23 2023/24

needs to have
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Source: Economic Survey 2022

It is worth noting that several factors contribute to the underperformance of revenue. The Auditor General has
documented unrealistic forecast and revenue leakages as some of the challenges.

Unbundling and costing of devolved functions.

Paragraph 268 of the 2023 BPS gives reference to the Articles 187 and 189 of the Constitution providing for the transfer of
functions and powers between levels of Government as well as cooperation between the National and County Governments. It
is worth noting that the unbundling and costing of functions in line with the Fourth Schedule of the Constitution is imperative
for the proper functioning of the two levels of government.

To operationalize the devolved functions, Parliament enacted the Intergovernmental Relations Act (IGRA), 2012 to
establish a framework for consultation and cooperation between the National and County Governments and amongst
County Governments. The IGRA also provides for the mechanisms for the resolution of intergovernmental disputes
pursuant to Articles 6 and 189 of the Constitution, and for connected purposes.

According to the Fourth Schedule of the 2010 Constitution, it is envisaged that the national government deals with
policy, regulatory and capacity building responsibilities whilst_the-county governments have implementation roles.
Whilst several functions have been unbundled and devolved, a study done by Inter-Governmental Relations and
Technical Committee (IGRTC) on Emerging Issues on Transfer of Functions to National and County Governments
indicated that the National is still performing some of the functions or certain aspects of them, despite the functions
having been transferred to the county governments. This challenge is most evident in the functions of housing,
libraries, museums, roads, water, and agriculture.

Under the DORB 2023, Library services have been finally unbundled and the Commission on Revenue Allocation has
proposed a budget of Kshs.425 million to cater for the services.

The costing of functions should also be updated to reflect the current service delivery demands and economic realities faced by
counties today. As the DOR Bill notes the baseline allocations to counties are informed by the costing of expenditure for
devolved functions at the onset of devolution...

Several challenges have been cited with each of the categories of functions with regards to unbundling and costing. They
include:

1. The incomplete and ineffective unbundling and consequent costing of the exclusive functions. It has been noted
that the functions were transferred without being properly unbundled and cost and as a result of that, some
functions were transferred without the resources necessary to ensure their implementation being allocated, thus

Update the cost of
functions to reflect the
current service delivery
demands and economic
realities  faced by
counties today. As the
DOR Bill notes, the
baseline allocations to
counties are informed
by the costing of

expenditure for
devolved functions at
the onset of
devolution.

There is need for a
succinct definition of
the point at which the
roles of these different
levels of government
intersect and resolution
of any outstanding
issues that may be of
concern in that regard.

Specifically,  whether
both levels of
government fully
understand the full
extent of their
responsibilities in
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to the devolved system

of government

and

ensure mechanisms for

adequate

accountability of
‘ financial resources and
health products and

technologies.
Public debt repayment is crowding out the amount available for division of revenue and hurting counties allocation: e Senate should
explore deficit
Public debt repayments continue to take the lion's share of ordinary revenue, expecting to account for 48.6% in 2023/24. This is limits, as deficit
especially concerning in the context of current talks to increase the debt ceiling (to 55% of GDP), which would ideally provide levels influence
government with more space to borrow. In addition, public debt servicing is projected to increase by 34% in the year 2023 from Mmcﬁ levels and
ave an

Ksh. 930.35 billion to Ksh. 1250.74 billion. This is shown in the summary below.

Table 3: Growth in public debt, ordinary revenue, and county allocation for the FY 2017/18 — 2023/24

{ Servi

e
™ = %v,w«\% ke

1202122
2023/24 o _
Average : 22% 5%
Source: Division of Revenue Bill 2023

The crowding out of the equitable share through increasing debt obligations at the national level raises concerns over the
prioritization of financing national level spending over spending at the county level. At the national level, unrealistic revenue
projections coupled with accelerating expenditure levels continue to stretch the budget deficit, increasing the reliance on debt

JOINT SUBMISSION ON DIVISION OF REVENUE BILL, 2023

implication on the
share of ordinary
revenue received
by counties. The
recommendation

by the MTDS of
2023 to set deficit
levels of 4% of
GDP should be
adopted.

Senate should
also seek clarity
on the reasons for
the deviation in
the borrowing
strategy mix
recommended by
the PDMO in the
MTDS of 2023
and that included
in the current
BPS 2023. This is
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Enrolment
Boys1 1,681,530 1.730.237
Giris1 1,612,283 1,660,308

A e GRE 3,380,545 S e
Boys 2 Pre-Primary 1 and 2 1436924 1422247
Glrls 2 Pre-Primary 1 and 2 . 1,344,868 1,385,973 1,423,018
TOTAL 2738587 2832807 2845265
Trained Teachers

Maie 17,746 18.703

Female 89,192 54000
Sub Total 106,938 112,703
Trained Teachers 3

Male @ 14,634 15,584 11,225
Female = - 77,725 79,657 57,374
Sub Totaf 92,359 95,241 68,599
Untrained Teachers

Mate 2,445 2,294 -
Female 8,893 8,158 -
Sub Total 11,338 10,452

e o o

Enrolment in pre-primaries 1 and 2 went up by 12.4% to 2,845.3 thousand in 2021 school year from 2,832.9 thousand in 2020
school year. Total enrolment in primary schools increased by 1.1% to 10,285 thousand in 2021 school year.

1,393,719

The total number of schools grew by 1.4% from 88,506 in 2020 to 89,747 in 2021.Number of registered pre-primary schools
increased from 46,652in 2020 to 46,671 in 2021.In the same period, the number of primary schools increased by 3.6 per cent to
32,594in 2021, mainly due to rise in the number of private primary schools at 11.9%.
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It is not clear however, whether the current or previous allocations are commensurate with the resource requirements of the
constituent offices and bodies. We also note a decreased allocation to parliament of 10 billion...

bodies.

Public Participation

Although Parliament has embraced public participation in the legislative process and made efforts towards facilitating public
participation, public engagement in the division of revenue process is not effective but tokenistic and inconsequential in the
ultimate decision-making process.

There needs to be clear guidelines on what constitutes effective public participation in order to ensure that all efforts to engage
with the public are substantive and consequential.

Beyond this, the lack of a framework of decentralized public participation, that is, participation not only at the national level
but at the county level, is further hindering inclusive public deliberations on nationwide service delivery issues.

We note that effective
public participation is not
expensive. Based on CRA
recommendations on PP, it
would cost roughly Kshs.5
billion to pilot public
participation forums in four
select counties.
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Institute of Economic Affairs-Kenya’s views on the Division of
Revenue Bill (National Assembly Bill No. 9 of 2023)

Date: 10t April, 2023

The Institute of Economic Affairs (IEA Kenya) is a think-tank that provides a platform for
informed discussions in order to influence public policy in Kenya. We seck to promote pluralism of
ideas through open, active and informed debate on public policy issues. We undertake research and
conduct public education on key economic and topical issues in public affairs in Kenya and the region,
and utilize the outcomes of the research for policy dialogue and to influence policy making,



The IEA-Kenya in response to the Senate’s call for the public to provide their input into the
draft Division of Revenue Bill 2023 /24. Our comments are as follows

The current approach used for the computation of the allocation of the shareable revenue is biased in
favour of the national government. This has led to disproportionate allocation of the equitable share

to the county governments over time.

Analysis of the five-year equitable share (as illustrated in "1'able 1 row (vii)) reveals a sustained decline
in the proportional allocation to counties thus suggesting bias in the approach of the computation.
From 2021/22 to 2023/24 the proportional allocation has decreased by 5.8 points (20.8% to 15.0%).
Over the same period, the allocation to national government (which Includes National Interest, Public
debt, emergencies and other obligations) have increased by 5.9% (78.8% to 84.7%). It is also observed that
proportional allocation towards servicing of the public debt reduced considerably over this period by 17.5%
(66.1% to 48.6%).

Table 1: T'rends in historical allocation of shareable revenue between national and county

governrnents
SECTION A IEA Proposal
2019/20 2020/21 2021/22  2022/23  2023/24 2023/24
(i) National Government' 1358.0  1251.0 139838 1764.5 2177.4 2112.8
(i) Equilisation fund 5.8 6.5 6.8 7.1 8.4 8.4
(iii) Equitable Share 3100 3165 370.0 370.0 385.4 450.0
(iv) Total Sharcable 25.2
Revenue 1673.7 15740 17756  2141.6 2571.2
(v) National Government 81.1%  79.5% 78.8% 82.4% 84.7% 82.2%
(vi) Equilisation fund 0.3% 0.4% 0.4% 0.3% 0.3% 0.3%
(vii) Equitable Share 18.5%  20.1% 20.8% 17.3% 15.0% 17.5%
SECTION B
vii) Public Debt 539 830 1174 930 1251 1251
(ix) Public Debt as a share
of 'T'otal Shareable
Revenue 322%  52.7% 66.1% 43.4% 48.6% 48.6%

Source: Division of Revenne Bill 2023

! Includes National Interest, Public debt, emergencies and other obligations



Recommendations

1.

The approach of the computation of the equitable share should be revised to ensure
that it does not result in the disproportionate allocation at the expense of the county
governments. ‘This can be achieved redefining what constitutes the national interest
obligations to ensure that it does not take a significant share in the allocation at the expensc
of the counties.

Maintain a proportionate allocation of the equitable share to the counties with the
national government. "T'hat is, the proportional allocation to the counties should not fall at a
faster rate in relation to the national. For instance, an average ratc in the proportionate
allocation should be maintained to ensure fairness in the allocation. ‘This is especially
reasonable to ensure that county governments arc not “punished” by bearing the burden
resulting from the commitments by the national governments which, by the very nature, the
county governments are not in control. This includes commitments such as public debt and
national interests

We recommend that at least Ksh 450 billion be allocated to the county governments.
As illustrated in the last column of T'able 1, using an average proportion allocation for the last
six years of 17.5%, we recommend that at least 450 billion of the shareable revenue be
allocated to the county governments in order to promote fairness in the distribution of
revenue.

Submitted by:
Institute of Economic Affairs — Kenya
1st Ngong Avenue, ACK Garden IHouse, 5th Floor.
P.O. Box 53989 — 00200 Nairobi
admin@jieakenya.or.ke
+254 (020) 272 1262 / (020) 271 7402
+254 (0) 724256510 / (0) 733272126

Contact persons: Noah Wamalwa via wnoah@jeakenva.or.ke

Maureen Barasa via barasam(@jieakenya.or.ke






Attachment/o1

Promoting an Equitable Society

MEMORANDA ON THE DIVISION OF REVENUE BILL (NATIONAL
ASSEMBLY BILLS NO. 7 OF 2021)

In accordance with the requirements of Article 205 of the Constitution, the
Commission on Revenue Allocation has considered the provisions of the Division

of Revenue Bill (National Assembly Bills No. 9 of 2023) and makes the following
observations:

1. Shareable revenue between the national and county governmnets
for financial year 2023/24
1. Article 202(1) stipulates that the nationally raised revenue shall be
shared equitably between the national and county governments. The
shareable revenue is defined in the Constitution and Section 2 of the
CRA Act, 2011 as:

“all taxes imposed by the national government under Article 209 of the
Constitution and any other revenue (including investment income) that
may be authorized by an Act of Parliament, but excludes revenues
referred to under Articles 206(1)(a)(b) and 209 (4) of the Constitution”.

ii.  The total shareable revenue for financial year 2023/24 as stated in the
National Assembly Bills No. 9 of 2023 is Ksh. 2,571,2 billion is from the
Budget Policy Statement (BPS) 2023 presented to Parliament in
February 2023. This is a revised projection from the Draft BPS
projection of December 2022 of Ksh. 2,556.0 billion which was used by
the Commission to make its recommendation in Decemmber 2022.

ii. Section 190 (1) of the PFMA (2012) requires that the Commission
submit the recommendation at least six months before the beginning of

1 Art. 206(1)(a)(b) refers to revenues excluded from the Consolidated Fund by an Act of Parliament and payable into another public
fund established for a specific purpose; or may, under an Act of Parliament, be retained by the State organ that received it for the
purpose of defraying the expenses of the State organ. Art 209(4) refers to revenues from charges for services provided by either level
of government.



-

1v.

Vii.

the financial year or at a later date agreed between the Cabinet Secretary
and the Commission on Revenue Allocation.

s

The National Assembly Bills No. 9 of 2023 allocates to the national
government Ksh. 2,177.4 billion and county governments Ksh. 385.4
billion. The allocation to national government has been increased from
Ksh. 1,814.8 billion allocated to national government in financial
2022/23 by Ksh. 362.6 billion and that to county government from
Ksh 370 billion by 15.4 billion

Though the allocation to county governments of Ksh.385.4 billion
meets the requirements of Article 203(2), of allocating at least 15
percent of the most recent audited accounts as approved by the
National Assembly, the Commission submits that the allocations does
not amount to equitable sharing of revenue between the national and
county governments. -

The government priorities in the medium term include Agriculture
Productivity; Micro, Small and Medium Enterprise (MSME) Economy;
Housing and Settlement; Healthcare; and Digital Superhighway and
Creative Economy. These are either county functions or concurrent
functions. It is therefore important to adequately finance both levels of
government if these priorities are to be realised.

The Commission reiterates its recommendation submitted to
Parliament in December 202 that given the projected improved
performance of revenue that the equitable share allocation to national
government be increased from Ksh. 1,814.8 billion to Ksh. 2,150.3
billion (revised to Ksh 2,155.1 based on the BPS adjusted revenue
projection) and county governments’ allocation be increased from
Ksh. 370 billion to Ksh. 407 billion.



2. Transfer of Recurrent Expenditure Under the Library Function to
Beneficiary Counties

1.

il.

1il.

Library services are devolved under the Fourth Schedule of the
Constitution. There are 62 libraries in Kenya spread in 33 Counties. Out of
the 62 libraries, three namely: Buru Buru, Milimani and Nakuru have been
retained by the national government for strategic importance.

The Commission recommends that Ksh. 424.6 million in recurrent
expenditure due to 59 libraries be transferred to 33 beneficiary counties in
the financial year 2023/24. This transfer will cease to exist once the Fourth
Basis for revenue sharing among county governments is approved by
Parliament. ¥

The allocation of Ksh. 424.6 million is a transfer from the national
government equitable share to county governments. This was part of the
Kenya National Library recurrent budget and is therefore not from the
projected revenue increment for financial year 2023/24. This allocation is
a transfer from national government to county governments under Article
187 of the constitution.

3. Allocation to the Equalisation Fund

1.

11.

1il.

1v.

Article 204(1) establishes the Equalisation Fund into which one half
per cent of all the revenue collected by the national government
each year calculated on the basis of the most recent audited accounts
of revenue received, as approved by the National Assembly.

The most recent audited and approved accounts of all revenue are
for the financial year 2019/20 amounting to Ksh. 1,730.9 billion.
3 -

The Commission notes that the shareable revenue defined in Article
203(2) for purposes of sharing revenue equitably between the
national and county governments is different from the total revenue
defined in Article 204(1) for purposes of the Equalisation Fund.

The Commission submits that based on the provision of Article 204
(1), the allocation to the Equalisation Fund for financial year
2023/24 is therefore Ksh. 8,7 billion and not Ksh 8.,41 billion as stated
in the National Assembly Bills No. 9 of 2023.

In conclusion the Commission urges Parliament to ensure that the sharing
of revenue between the national and county governments is equitable.
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