THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION — 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES
DEPARTMENTAL COMMITTEE ON AGRICULTURE AND LIVESTOCK

------------------------------------------------------------------------------------------------------------------

REPORT ON:

THE SUGAR BILL (NATIONAL ASSEMBLY BILL NO. 3¢ OF 2022)

I 1|

b

' : (0 R T VA A o - — t‘-r
i

i e ]
i . g nng -

I* Al G U Jul 2"}" Thumr[&?

i '.: :.;.1.-'.'L;L'-'.5_-!:'.-’ , H‘Dh HM:I;H’T ﬂfld"lﬂ'-'- My

G"'! erober, fartoolhue 4 L ﬁfuht# fbrr;hﬂ‘H'ﬁ')
E:! IJILL;J rhljm i J ‘I-;'.[E "‘E"h"t‘t‘l’"ﬁ R —— . |*

CLERKS CHAMBERS
DIRECTORATE OF DEPARTMENTAL COMMITTEES

PARLIAMENT BUILDINGS

IR

Bl




T




TABLE OF CONTENTS

LIST OF ABBREVIATIONS AND ACRONYMS........oeressnrsesssssssssessesssssssssssssssassssssssisssass
LEST LI ANIIE R TS o iuoicsisoninionsonsossimsedis i sl s i A S R o PSS s

L PR B i uanasiiniessisatasissh s oA o R RV s L e S b S e e
1.1 ESTABLISHMENT OF THE COMMITTEE..........ccoconmmmummmmmmnmsmemmisrmassasrsimseses

1.4 COMMITTEE SECRETARIAT ..ottt ssasssssssasssssassesssssssssssssssssansassssses 10

PART TWO...

2 BACKGROUND OF THE SUGAR INDUSTRY IN KENYA..
2.1 INTRODUCTION.

S i hNALYSIg atngini S—
2.3 RECOMMENDATIONS OF THE TﬁSKFDRCE DF THE SUGH..R INDUSTRY.

............... 11

2.4 ISSUES TO NOTE IN SAFEGUARDING THE SUGAR INDUSTRY IN KENYA........... 18

PART THREE...

3 OVERVIEW OF THE SUGAR BILL (Nﬂ.TIONﬁL ASSEMBLY BILL NO. 34 OF Euﬂ} .......... 15

3.1 INTRODUCTION.

8.2 REVIEW OF THE BILL ...

4 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION.

4.1 KWALE INTERNATIONAL SUGAR COMPANY LIMITED oo
4.2 KENYA ASSOCIATION OF MANUFACTURES oo,

4.3 COMMODITIES FUND...
4.4 KENYA SUGAR MANUF&CT URERS ASSDCI&TIDN

4.5 THE SUGAR CAMPAIGN FOR CHANGE......._......_.................._.......f.‘.f.'.f.'.ﬁZ'.‘.'.'.'.Z'.'.Z'.'.Z'.Z'.'.'.lﬁ'.""""""'

4.6 THE COUNCIL OF GOVERNORS. ... s issssmsssssassssas s assisminss

4.7 HON. EMMANUEL WANGWE, MP/SPONSOR OF THE BILL.........cccoevniunisinnnn
4.8 WEST KENYA SUGAR COMPANY LIMITED/SUKARI SUGAR COMPANY ...

4.9 THE KENYA NATIONAL ASSOCIATION OF SUGARCANE FARMER
ORGANISATION...

4.10 KENYA AGRICULTURAL hND LIVE'.STOCK RESE&RCH GRG&N iSATI{}N

4.11 MINISTRY OF AGRICULTURE AND LIVESTOCK DEVELOPMENT .............
4.12 KISUMU SUGARBELT CO-OPERATIVE UNION LIMITED.........cccmmmmmmmmmemmm:
4.13 KENYA NATIONAL FEDERATION OF SUGARCANE FARMERS...............

4.14 OUT-GROWERS SUKARI SUGAR COMPANY LIMITED...
4.15 SOUTH NYANZA SUGAR COMPANY LIMITED ...

38

4.16 KENYA NATIONAL FEDERATION OF SUGARCPLNE I'AHMERS SDNY SUGAR

PR L IV i i R o s h v s S B SN N oo

W . ‘ = L = e - - W

Report of the Departmental Committee on Agriculture and Livestock on the consideration of the Sugar Bill {National Assembiy Bilf
No. 3¢+ of 2022)

PAGE 2/90



R el s N S R SO RSt s oo e s g e 78
5.1 WESTERN REGION AND KISUMU COUNTY ..o 78
5.2 S0UTH NYANZA REGION AND NAROK COUNTY oo 83
5.8 KWALE INTERNATIONAL SUGAR COMPANY LIMITED ...ttt oo 86

PRICE BER i i s 88

6 COMMITTEE OBSERVATIONS .....cootiiiiienaiiamsiesisisseoessssosoesssssssseosssssessessesesresssseesesessaseosassse s oeesie 88
6.1 OBSERVATIONS ON THE BILL it i i i i 88
6.2 OBSERVATIONS FROM THE FIELD VISITS ..o, 88

I TN 00505 A S T T S S T R R s o 89
7 COMMITTEE RECOMMENDATION ........ccoooieimmminesssmsmmsisssssmsessssmssesesssssmsseseeesssessssssossssseseesssseeeees 89
REFERENCES ...t esss et es st et sse s s s esssees s sseee st st st s eessesssse s ses e eeses e een OO

P T T T —— = a—
g S BT R i ] = TSR

Report of the Departmental Committee on Agriculture and Livestock on the consideration of the Sugar Bill (National Assembly Bl PAGE 3/90
No. 3¢ of 2022)



LIST OF ABBREVIATIONS AND ACRONYMS

UDA
ODM

NOPEU

AFA
TCD
MT
KSh

COMESA

EAC
KEBS
LN
No.
ToRs
CET
KAM

KESMA

CoG

KNSAFO
SUCAM
KALRO

KNTC
P35

CSs
SDL
CF
KSB
SONY

KESMA

KNFSF
CSR
MD
KM
KNTC

KNASFO
KISCOL

CIF
FRP
AFC

SACCOs

MW
Ha

No. 3¢+ of 2022)

United Democratic Alliance

Orange Democratic Movement

National Ordinary People Empowerment Union
Agriculture and Food Authority

Tons of Cane per Day

Metric Tonnes

Kenya Shillings

Common Market for Eastern and Southern Africa
East African Community

Kenya Bureau of Standards

Legal Notice

Number

Terms of Reference

Common External Tariffs

Kenya Association of Manufacturers

Kenya Sugar Manufacturers Association

Council of Governors

Kenya National Sugarcane Farmers Organisations
Sugar Campaign for Change

Kenya Agricultural and Livestock Research Organisation
Kenya National Trading Corporation

Principal Secretary

Cabinet Secretary

Sugar Development Levy

Commodities Fund

Kenya Sugar Board

South Nyanza

Kenya Sugar Manufacturers Association

Kenya National Federation of Sugarcane Farmers
Corporate Social Responsibility

Managing Director

Kilometre

Kenya National Trading Corporation

Kenya National Association of Sugarcane Farmer Organisation
Kwale International Sugar Company Limited
Cost, Insurance and Freight

Fair and Remunerative Price

Agricultural Finance Corporation

Savings and Credit Cooperative Organisations
Megawatts

Hectare

- _— R

" Report of the Departmental Committes on Agriculture and Livestock on the consideration of the Sugar Bill (National Assembly Bill

PAGE 4/90



LIST OF ANNEXURES

1. Report adoption Schedule

2. Minutes

3. Copy of the newspaper advertisement on public participation
4. Letter inviting stakeholders for meetings with the Committee
5. Stakeholder submission

S RREITETEREI :. = o TE——

Report of the Departmental Committee on Agriculture and Livestock on the consideration of the Sugar Bill (National Axsenbiv Bill PAGE 5/00
No. 3+ of 2022)



CHAIRPERSON'S FOREWORD

This report contains proceedings of the Departmental Committee on Agriculture and Livestock on its
consideration of the Sugar Bill (National Assembly Bill No. 34 of 2022) which was published on 6
October 2022. The Bill went through the First Reading on 9" November 2022 and was thereafter
committed to the Departmental Committee on Agriculture and Livestock for consideration and
reporting to the House pursuant to the provision of Standing Order 127.

The Bill has sixty-two (62) clauses and seeks to reinstate the Sugar Act which was repealed through
the enactment of the Crops Act, 2013. The enactment of the Bill is expected to restore the roles of the
Kenya Sugar Board currently undertaken by the Sugar Directorate of the Agriculture and Food
Authority established under the Agriculture and Food Authority Act, 2013.

Following placement of advertisements in the print media on Tuesday, 14" February 2028 seeking
public and stakeholder views on the Bill pursuant to Article 118(1) (b) of the Constitution and
Standing Order 127(3), the Committee received memoranda from six (6) stakeholders.

The Committee also invited stakeholders vide letter REF: NA/DDC/A&L/2023/009 dated 9™ March
2023 for a stakeholders’ engagement retreat on the Bill which was held at Holiday Inn Hotel, Two
Rivers Mall in Nairobi on Friday, 24" March 2023 with twelve (12) stakeholders making oral
presentations before the Committee.

Majority of the stakeholders were in support of the Bill, noting that the sugar industry had nosedived
since the disbandment of the Kenya Sugar Board. They observed that the Sugar Directorate in the
Agriculture and Food Authority had not been felt by players in the sugar industry. Other stakeholders
averred that AFA had not been able to effectively discharge its mandate because it had not had a Board
of Management since its inception and should therefore be given time to do its role given that a Board
had been put in place.

The stakeholders were in support of the re-introduction of the Sugar Development Levy. They
observed that the levy would contribute to the improvement of the sugar sector if correctly used. They
however differed on the allocation of the SDL. Some proposed that most of the monies collected in the
levy should be used for sugar development while others observed that the public milling companies
need to be supported through the Levy. Others noted that the Levy was previously misused by public
sugar companies and that the companies should therefore not be beneficiaries.

Some stakeholders were in support of zoning of sugar companies while others opposed it. The
proponents observed that zoning will protect them from poaching of sugarcane which has occasioned
losses on their part given that they usually invest in their farmers through seed provision, ploughing,
and fertilizer, among others. The opponents noted that zoning should be done away with because it
encourages inefficiencies and subjects farmers to suffer when their cane is not harvested in time.

Some sugarcane farmers were in support of cane quality payment because it will ensure that only
farmers that produce good quality sugarcane survive in the industry hence encourage farmers to
improve the quality of sugarcane. Sugar manufacturers on their part were not in support of quality
payment because agronomic practices by farmers do not allow them to produce sugarcane with high
sucrose content and paying farmers on the sucrose content will be unfavourable to farmers.
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The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee further wishes to
thank the sponsor of the Bill, Hon. Emmanuel Wangwe, MP who attended all the meetings that the
Committee invited him during consideration of the Bill and all stakeholders who submitted their
comments on the Bill. Finally, T wish to express my appreciation to the Honorable Members of the
Committee and the Committee Secretariat who made useful contributions towards the consideration of
the Bill and production of this report.

On behalf of the Departmental Committee on Agriculture and Livestock and pursuant to provisions of
Standing Order 199 (6), it is my pleasant privilege and honour to present to this House the Report of
the Committee on its consideration of the Sugar Bill ( National Assembly Bill No. 34 of 2029).

It is my pleasure to report that the Committee has considered the Sugar Bill (N.4. Bill No. 34 of 2022)
and has the honor to report back to the National Assembly with the recommendation that the Bill be
approved with amendments as reported by the Committee.

Hon. (Dr.) John K. Mutunga, M.P.
Chairperson, Departmental Committee on Agriculture and Livestock
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PART ONE
1 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Agriculture and Livestock is one of the twenty Departmental
Committees of the National Assembly established under Standing Order 216 whose mandate

pursuant to the Standing Order 216 (5) is as follows:

i. To investigate, inquire into, and report on all matters relating fo the mandate, management,
activities, administration, operations and estimates of the assigned ministries and departments;

ii. To study the programme and policy objectives of Ministries and departm

of their implementation;

ents and the effectiveness

iii.  On a quarterly basis, monitor and report on the implementation of the national budget in respect

of its mandate;
iv. 7To study and review all the legislation referred to it;

v.  To study, assess and analyse the relative success of the Ministries

the results obtained as compared with their stated objectives;

and departments as measured by

vi. To investigate and inquire into all matters relating to the assigned Ministries and departments
as they may deem necessary, and as may be referred to them by the House;

vii. To vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, except those under Standing Order 204 (Commitlee on appotntments);

viii.  To examine treaties, agreements and conventions;

ir. To mahke reports and recommendations to the House as often

recommendation of proposed legislation;

as possible, including

z. To consider reports of Commissions and Independent Offices submitted to the House pursuant to

the provisions of Article 254 of the Constitution; and

zi. To examine any questions raised by Members on a matler within its mandate.

1.2 MANDATE OF THE COMMITTEE

. In accordance with the Second Schedule to the Standing Orders, the Committee is mandated to

consider, agriculture, livestock, food production and marketing.

3. In executing its mandate, the Committee oversees the Ministry of Agriculture and Livestock

Development.
e T = _ e |
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1.3 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Agriculture and Livestock was constituted by the House on 27
October 2022 and comprises of the following Members:

Chairperson
Hon. (Dr.) John Kanyuithia Mutunga, MP
Tigania West Constituency

UDA Party

Vice-Chairperson
Hon. Brighton Leonard Yegon, MP
Konoin Constituency

UDA Party

Hon. Sabina Wanjiru Chege, CBS, MP
Kitutu Chache North lestituenc}r

Jubilee Party

Hon. Ferdinand Kevin Wanyonyi, MP
Rwanza Constituency

Ford Kenya Pa rty

Hon. Geoffrey Makokha Odanga, MP
Matayos Constituency

ODM Party

Hon. Justice I{ipsang Kemei, MP
Sigowet/Soin Constituency

UDA Eartg

Hon. Jared Okello Odoyo, MP
Nyando Constituency

ODM Psrt;{

Hon. Lawrence Mpuru Aburi, MP
Tigania East Constituency

NOPEU Party

Hon. David Kiplagat, MP
Soi Constituency

UDA Party

Hon. Gabriel Gathuka Kagombe, MP
Gatundu South Constituency

UDA Party

Hon. Monicah Muthoni Marubu, MP
Lamu County
dependent Member

Hon. Pamela Njoki Njeru, MP
Embu County

UDA Pa rety

Hon. Patrick Kibagendi Osero, MP
Borabu Constituency

ODM Party

Hon. Peter Kalerwa Salasya, MP
Mumias East Constituency

ODM Party

Hon. Yussuf Mohamed Farah, MP
Wajir West Constituency
art
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1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following staff:

Ms. Laureen Omusa Wesonga
Clerk Assistant I/Head of Secretariat

Mr. Victor Kanda Kilimo Mr. Ahmednoor Sheikh Hassan
Clerk Assistant 111 Clerk Assistant 111

Ms. Brigitta Mati CPA. Robert Ng'etich

Legal Counsel I Fiscal Analyst I

Mr. David Ng'eno Ms. Sheila Chebotibin
Research Officer 11 Senior Serjeant-At-Arms

Ms. Noelle Chelagat Mr. Gerald Kadede

Media Relations Officer II Legal Counsel 11

Mr. Muhumed Shillow Mr. Richard Sang

Research Officer I1I Serjeant-At-Arms

Mr. Kelvin Sekani
Audio Officer 111
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PART TWO
2 BACKGROUND OF THE SUGAR INDUSTRY IN KENYA

2.1 INTRODUCTION

6. The development of the sugar industry in Kenya is linked to the history of Asian Agricultural
Settlement in the country. The first sugar factory was established in 1922 in Miwani Kisumu
District, followed by Ramisi in the Coastal Region in 1927. During post-independence, the
Government established five additional factories in the 1960s and 1970s: Muhoroni (1966),

Chemelil (1968), Mumias (1973), Nzoia (1978), and South Nyanza (1979),

=1

The Kenya sugar sub-sector plays a vital role in the agricultural sector and the Kenyan economy.

The industry contributes to food security, employment creation, regional development and

improved livelihoods for more than & million Kenyans.

8. Sugarcane is grown in 14 counties spread across Western, Nyanza, Rift Valley and Coastal
regions, mainly on small-scale farms. Kenya has the potential to produce enough sugar to satisfy
her domestic demand and provide surplus for export. There are 14 sugar factories with a total

installed milling capacity of 41,000 TCD.

2.2 SITUATIONAL ANALYSIS

9. According to the Sugar Taskforce Report of 2019, Kenya produced 48% of its domestic sugar
requirement, making her a net importer of sugar. The total sugar requirement in the country then
was estimated at 1,000,000 MT and made up of 850,000 Tonnes of table sugar and 150,000

Tonnes of industrial-use sugar.

10. The industry has the potential of producing over 1.09 million MT of sugar which would meet the
domestic demand and provide a sustained surplus for export to the wider COMESA region which
is generally a net importing region. Due to industry inefficiencies, this capacity is currentl y

underutilized.

11. The sugar sub-sector has faced a myriad of challenges that have severely affected cane production.
These include high cost of production; acute cane shortage; low productivity; inefficiencies across
the value chain; weak regulatory framework; high indebtedness; weak extension support; low
value addition initiatives; cyclic markets; uncontrolled and illegal sugar imports; poor governance;

ageing equipment; obsolete technology; and delayed payment to cane farmers.

12. These challenges have largely contributed towards making Kenya a high-cost sugar producer and
consequently a preferred destination for sugar imports, smuggling and dumping from low-cost

producers.

2.3 RECOMMENDATIONS OF THE TASKFORCE OF THE SUGAR INDUSTRY

The former President, H.E. Uhuru Kenyatta, directed that a Taskforce comprising of stakeholders in
the sugar industry be established. This was as a result of the challenges faced by the sugar industry in

Kenya. The Taskforce was___Es_tablis.hed_unr.!er_Gamt-t@--N@ti::e—Nu:—I—l—T-l-l—uf-ﬁ"*-Nnvemht‘r‘ﬂﬂ'rﬂ._’fhe

Taskforce embarked on their mandate and made the following recommendations in line with their

terms of reference:

TR N P e —
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15. Increasing sugarcane production and productivity by: Enhancing research into high yielding
disease resistant and early maturing varieties; Providing financial and extension support to
farmers to increase cane production and productivity; Reducing the cost of cane production by
facilitating block farming to enable farmer’s pool resources for bulk procurement of farm inputs,
services and machinery; Enhancing harvesting and transportation efficiencies; Transparency at the
weighbridge; Increasing farm level diversification initiatives; and Strengthening out-grower
institutions.

14. Enhancing milling efficiencies and competitiveness by: Reducing the cost of production at the
factory level; Synchronizing cane development to cane supply; investing in value addition;
Adoption and development of the ICT Infrastructure across the value chain; Establishing
governance structures to coordinate cane production, supply and processing; Developing
infrastructure; and mitigating against cane fires.

15. Pricing mechanism by: Reviewing the cane payment formula; and ensuring prompt payments to
farmers.

16. Enhancing sugar marketing and trade by: Increasing sugar production; Improving efficiency
along the value chain to reduce cost of production and ensure competitiveness; Proper
coordination of sugar importation; Mitigating against sugar smuggling and dumping; Packaging
and traceability; Marketing of value-added products; Value addition on ethanol; Encouraging
millers to take advantage of the existing opportunity and supportive framework for the production
and use of co-generated electricity; Developing and implementing a Policy and strategy that will
promote the production, distribution and use of briquettes; and Ensuring compliance with the
existing standards on jaggery production.

17. Compliance with the COMESA safeguard conditions by: Commencing privatization process of
public owned mills by June 2019; putting efforts in place to ensure that Kenya is self-sufficient in
sugar production by 2021 on a cost-effective basis; and Commencing payment based on quality of
sugarcane by 2021.

18. Provision of a funding mechanism to support various components in the value chain by:
Reinstating the Sugar Development Levy; and Enhancing research funding.

19. Revitalization of public owned mills by: Ensuring adherence and enforcement of all laws and
guidelines on good governance; Addressing the capital needs, technology adoption, modernization
and indebtedness of public owned mills; Promoting a competitive environment in the sugar
industry; Adhering to labour laws on staff benefits and compensations; and Addressing inadequate
skilled personnel through capacity building and apprenticeship, appointment of boards of directors
and management on specific skills set and competencies; and establishing a national sugar training
institute for capacity building.

20. Taxation structure by: Classifying sugar as a food item; Reviewing the taxation regime to create
a tax friendly investment environment including duty waivers on high end industry inputs such as
fertilizer, diesel, farm implements, and plant and factory equipment; and the national and county
governments should rationalize levies and taxes to improve farmer earnings and support
investment in the sector.

4
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21. Policy, Legal, Regulatory and Institutional Framework through: Finalization of policies,
gazettement of sugar regulations and development of policy; Reviewing various legislations e.g.
the Crops Act No.16 of 2013, the Agriculture and Food Authority Act No.13 of 2018, and the
Kenya Agriculture and Livestock Research Act No. 17 of 2013; Consumer protection on sugar
including imports through enforcement of necessary legislation by various institutions; Promoting
good corporate governance in public owned mills; Improving the quality of products and by-
products in the sugar industry; Improving basic conditions of employment for employees, trade
unions and trade disputes, promote sound labour relations and expeditious dispute settlement,
conducive to social justice and economic development; and Facilitating dispute resolution between
Renya, COMESA and EAC member states over sugar related trade issues.

2.4 ISSUES TO NOTE IN SAFEGUARDING THE SUGAR INDUSTRY IN KENYA
Sugar Branding

22. Super markets in Kenya have been found to rebrand sugar indicating no label of its origin. The
Consumers Federation of Kenya had raised concern about rebranding because of the following
reasons: It is inconsistent with the Consumer Protection Act, 2012; Such packaging hardly
indicates the actual origin of the repackaged products; Expiry dates are either missing on the
packaging and or are decided by the particular supermarket; It contravenes Article 46 of the
Constitution, the Public Health Act and related statutes; and the KEBS mark of quality on the
items would be for the supermarkets and not the manufacturers.

23. Rebranding of sugar is anchored in section 12 and 13 of the Sugar (Imports, Exports and By-
products) Regulations of 2019. The Regulations require a relook to cure the aspects of smuggled
sugar into the country.

Regulatory framework: The Sugar (Imports, Exports and By-products) Regulations, 2020 —
L.N. No. 125

24. Regulation 8 mandates the Authority to determine the quantity of sugar that may be required
from manufacturers for domestic consumption while accounting for any shortfall in the production
of sugar in the country.

25. Regulation 9(2)(e) obligates the person who imports sugar to submit to the Authority the
certificate of origin of the consignment.

26. Regulation 12 (1) provides that a person shall not pack sugar or a by-product of sugar into a
package of different quantity, material or brand from the original packaging without the approval
of the Authority and regulation 12(3) provides that a package of an imported consignment,
whether repackaged or in its original packaging, shall carry, in bold print, the name and contact
details of the manufacturer, country of origin, and the vendor and purchaser of the consignment.

27. Regulation 13 (1) provides that an approved importer of sugar or a by-product of sugar, who
wishes to rebrand a consignment, shall apply for a permit from the Authority before rebranding
the sugar. This may give room for smuggled sugar to gain entrance into the market,

Taxation on imported sugar to promote local sugar production

28. Kenya is 2 member of the EAC and COMESA and is bound by the treaties of these organizations
in as far as sugar trade is concerned.

Repart of the Departmental Committee on Agriculture and Livestock on the consideration of the Sugar Bill (National Assembly Bill PAGE 15/90
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29. Kenya has been on COMESA sugar safeguards since 2002 to enable it take measures to improve
competitiveness of its sugar industry. The latest two-year extension was scheduled to end in
February 2023.

30. Article 57 of the COMESA Treaty states that no member state shall impose, directly or indirectly,
on the products of other member states any internal taxation of any kind in excess of that imposed,
directly or indirectly, on like products.

31. Kenya should strictly apply the maximum CET of 35% on sugar imports coming from outside the
COMESA region.

2.5 WAY FORWARD
In order to safeguard the sugar industry, the following should be implemented:

32. There is need to amend the Sugar (Imports, Exports and By-Products) Regulations, 2019 by
banning sugar rebranding through this Bill which will subsequently require the Ministry to delete
clauses that allow importers to rebrand sugar and sugar products thereby losing the points of
origin. This provision may enable unscrupulous traders to smuggle in products and rebrand them
and this may contribute to the killing the local sugar industry.

33. Kenya is bound by the EAC and COMESA treaties on imposing higher taxes on sugar from the
member states, the Government needs to impose CET maximum tariff on sugar imported from
outside the COMESA region.

84. The Government should implement the recommendations of the Taskforce on Sugar 2019 as
highlighted above.
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PART THREE

3 OVERVIEW OF THE SUGAR BILL (NATIONAL ASSEMBLY BILL NO. 34 OF 2022)

3.1

35.

36.

38.

39.

3.2

INTRODUCTION

The Kenya Sugar Authority was established in 1973 under the Kenya Sugar Authority Order (Cap.
318) to promote and foster the effective and efficient development of sugar cane for the production
of white sugar. The legislation aimed at strengthening the sugar sector.

The Sugar Act No.10 of 2001 came into force to provide for the development, regulation and
promotion of the sugar industry and establishment the Kenya Sugar Board (KSB). Pursuant to
section 33 of the Sugar Act, 2001, a set of regulations including those relating to Election of Board
of Directors in 2002, imposition of the Levy Order in 2007, Imports, Exports and By-Products in
2008 and Arbitration Tribunal Rules in 2008 were gazetted. However, the most important General
Regulations required to operationalize the Act, specifically relating to production, manufacturing
and marketing were never gazetted leading to the dysfunctional environment in the sugar industry.

- In 2018, the Crops Act No. 16 of 2013 came into force to provide for the growth and development

of agricultural crops. Further, the Agriculture and Food Authority Act No. 13 of 2013 came into
force to provide for the consolidation of the laws on the regulation and promotion of agriculture in
the country. In effect, the Sugar Act of 2001 was repealed.

The sugar sub-sector has lacked regulations for the proper conduct of its business since 2001. The

Crops Act No. 16 of 2013 gives provision for the development of crop regulations under Section 40.

Efforts to develop the Draft Sugar (General) Regulations to operationalize the Act commenced in
2014 but the Regulations are yet to be gazetted to date.

Noting that the sugar sector is at an all-time low ensuing from the failure to have sector specific

laws or regulations, an attempt was made in the 12 Parliament to enact the Sugar Bill, 2019
which unfortunately did not materialize before the end of term of the 12" Parliament.

REVIEW OF THE BILL

The Bill has sixty-two (62) clauses and has the following provisions:

40,

4+1.

The principal object of the Bill is to reinstate the Sugar Act which was repealed through the
enactment of the Crops Act, 2013. The enactment of the Bill shall restore the roles of the Kenya
Sugar Board currently undertaken the Sugar Directorate of the Agriculture and Food Authority
established under the Agriculture and Food Authority Act, 2013.

Part I: Preliminary
Clauses 1 and 2 of the Bill provide for preliminary provisions that is, the short title, interpretation

of terms as used in the bill, objects of the Bill and the guiding principles to disaster risk
management.

— 42 The object of the Bill is to provide for the development, regulation and promotion of the sugar

Report ol the Departmentad Commitiee on Agriculture and Livestock on the consideration of the Sugar Bill (National Asseandly 8ilf
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connected purposes.

No. 54 of 2022)

e e

PAGE 15/00



Part II: Establishment Powers and Functions of the Sugar Board

43. Clauses 3 to 6 of the Bill provide for the establishment of the Kenya Sugar Board as a corporate
body with perpetual succession. The main functions of the Board are to, among others, regulate,
develop and promote the sugar industry; co-ordinate the activities of individuals and organizations
within the industry; and co-ordinate the activities of individuals and organizations within the
industry.

44.. The Board also takes part in policy formulation and implementation, research, export of local sugar,
advisory to local sugar growers, pricing, licensing sugar mills, compliance with set standards, local
and international market surveillance among others.

45. Clause 5 provides for the functions of county governments to offer cane nursery certificate,
extension services, ensure and enforce compliance with regulations and establish road networks for
sugar movements.

46. Clauses 6 to 17 provide for the composition of the Board, the terms of appointment of its members
and vacation of office. The powers of the board in performing its functions and the conduct of its
business. It Establishes committees of the board, the power of the board to delegate functions and
remuneration of board members.

47. The clauses also establish the office of the Chief Executive Officer as an er-officio member of the
Board, appointment of staff of the Board and their protection from personal liability in the
performance of their duties.

Part III: Licensing and Registration

48. Clauses 19 to 22 of the Bill require anybody who operates a sugar mill or jaggery to obtain a
license from the Board. The circumstance under which the Board may decline to issue a license, the
times for application or renewal of license, duration and expiry of the license as well as the specifics
and purpose of a license.

49, Provides for conditions for importation of sugar, registration of millers and establish offences
under the Bill.

Part I'V: Establishment of the Kenya Sugar Research Institute

50. Clauses 23 to 28 contain provisions establishing the Kenya Sugar Research Institute as a body
corporate with perpetual existence. The functions of the Institute, its management and the funds of
the Institute.

Part V: Appointment of Crop Inspectors

51. Clauses 31 and 32 empower the Board to appoint and regulate qualified persons as crop inspectors,
the functions and powers of the inspectors, and offences for obstructing the inspectors from
performing their functions.
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51,

5b.

Part VI: Financial Provisions

- Clauses 33 to 35 provide for funding of the Board outlining monies considered to comprise funds of

the Board, the Sugar Development Levy as a fund gazetted by the Cabinet Secretary to be levied on
domestic sugar and Sugar Development Fund administered by the Board.

- Clauses 36 to 39 provide for the financial year, preparation of annual estimates before the

commencement of a financial year, records and audit of accounts and preparation of annual report
on operations of the Board. The report is submitted to the Cabinet Secretary for tabling before the
National Assembly.

Part VII: Establishment of the Sugar Arbitration Tribunal

Clauses 40 to 43 establish the Sugar Arbitration Tribunal, its composition, qualification for
membership, terms of service, tenure and jurisdiction.

Clauses 44 to 43 provide for the powers of the Tribunal in performing their functions, conditions
for removal from office of a member of the Tribunal and filling of vacancies in the Tribunal. The
Clauses also provide for the appointment of a Secretary to the Tribunal by the Chief Justice and
remuneration of the Tribunal and its members of staff,

Part VIII: Miscellaneous Provisions

56. Clauses 48 to 56 provide for saving and transitional provisions.

57. Clause 48 provides for the Board to convene an annual general meeting or special meeting of
representatives of millers and growers to consider the annual report and accounts of the Board.

58. Clause 49 provides that all sugar produced locally or imported into the country shall meet the set
quality, health and safety control measures and sets penalty for contravention.

59. Clause 50 provides for physical inspection of premises by the Board to ensure quality and safety
and provides for penalty for contravention.

60. Clause 51 provides for safeguard measures to protect the industry from unfair trade practices on
regional agreements and importation of sugar.

61. Clause 52 provides for offences and penalties under the Bill.

62. Clause 53 provides for guidelines for sugar industry agreements negotiated between the millers
and the growers.

63. Clauses 54 and 55 provide for the shareholding rights of the growers in private companies and
representation in the Boards of Management.

64. Clause 56 provides for the powers of the cabinet secretary to amend the Third Schedule.
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Part IX: Provisions on Delegated Powers

65. Clause 57 provides for the powers of the Cabinet Secretary to make regulations in consultation
with the Board to give effect to provisions of the Bill.

Part X: Consequential Amendments

66. Clauses 58 and 59 provide for amendments to the First Schedule to the Agriculture and Food
Authority Act, 2013 to restore the roles of the Kenya Sugar Board currently undertaken by the
Sugar Directorate of the Agriculture and Food Authority as established by the Act.

Part XI: Savings and Transitional Provisions

67. Clauses 60 to 62 provide for the transfer of staff of the former Kenya Sugar Board before the
commencement of the Agriculture and Food Authority Act, 2018 and current staff of the Sugar
Directorate, assets and liabilities and all pending legal proceedings and claims to the Kenya Sugar
Board upon commencement of the Act.

Schedules to the Bill

68. The First Schedule provides for the delineation of sugar catchment areas.

69. The Second Schedule provides for the conduct of business and affairs of the Board.

70. The Third Schedule provides guidelines for agreements between parties in the sugar industry.

71. The Fourth Schedule has provisions for the meetings and procedure of the tribunal.

72. The Bill delegates legislative powers to the Cabinet Secretary responsible for matters related to
agriculture to make regulations for the better carrying into effect of its provisions. It does not limit
fundamental rights and freedoms.

78. The Bill affects the functions of county governments as it deals with the functions of agriculture
assigned to county governments under Paragraph 1 of Part 2 of the First Schedule to the

Constitution.

74. Enactment of the Bill shall occasion additional expenditure of public funds.
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PART FOUR
4 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

75. Following the call for memoranda from the public through the placement of adverts in the print
media on 14" February 2023 and vide a letter REF: NA/DDC/A&L/2028/009 dated 9" March
2023 inviting stakeholders for a meeting, the Committee received memoranda from the following
stakeholders:

1. Kwale International Sugar Company Limited
ii.  Kenya Association of Manufacturers
iii. Commodities Fund
iv.  Kenya Sugar Manufacturers Association
v.  The Sugar Campaign for Change
vi.  The Council of Governors
vil.  Hon. Emmanuel Wangwe, MP
viii. ~ West Kenya Sugar Company Limited/Sukari Sugar Company
ix.  Kenya National Association of Sugarcane Farmers Organizations
X.  Kenya Agricultural and Livestock Research Organisation
xi.  Ministry of Agriculture and Livestock Development
xil.  Kisumu Sugarbelt Co-operative Union Limited
xiii.  Kenya National Federation of Sugarcane Farmers
xiv.  Out-growers Sukari Sugar Company Limited
xv.  South Nyanza Sugar Company Limited
xvi.  Kenya National Federation of Sugarcane Farmers, Sony Sugar Branch

76. The stakeholders submitted as follows:
4.1 KWALE INTERNATIONAL SUGAR COMPANY LIMITED

In a meeting with the Committee held on Friday, 24 March 2023, Kwale International Sugar
Company proposed the following amendments to the Finance Bill 2022:

Clause 2

. Amend the clause by redefining the word “Jaggery Mill" to mean “rudimentary or bare minimum
technology equipment used to crush sugarcane to produce sugarcane juice which is processed through boiling
to produce jaggery”. Jaggery mill is insufficiently described in the Bill and the proposed amendment
will provide a proper definition so that every stakeholder can fit into the industry.

=1
=1

Committee’s Observation/Recommendation

The Committee observed that the term “jaggery mill' had not been defined in the Bill. Their
proposal was therefore adopted by the Committee. The Committee further proposed to delete the
word “rudimentary’

78. Amend definition of the term “growers” to “a person who grows sugarcane or any crop in Kenya capable
of producing for sale to a miller and is so registered by the board'. The purpose of the proposed
amendment is to replace produce with grows.
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Committee’s Observation/Recommendation
The Committee observed that defining the word “growers” was not necessary. Their proposal was
therefore not adopted by the Committee,

79. Include Kenya Sugar Manufactures Association (KESMA) in the Bill, so that it is the recognized
Association for lobbying for the interests of millers. This will give formal recognition and a
regulatory framework to the millers on how they can engage or lobby on sugar industry matters.

Committee’s Observation/Recommendation
The Committee observed that there is need to have an apex body for millers just as there is one for
growers. Definition for “sugar manufacturers apex body’ was introduced in the Bill,

80. Define ‘sugar importer’ to mean “a maller who has been licensed by the board to import sugar in to the
country”. This is because sugar importation will be done through the sugar millers based on a quota
system. The Bill is silent on who is a sugar importer yet, sugar importation meets almost 40-50%
of the country’s sugar demand making the sugar importer a critical player in the industry. If this is
solely left to private dealers as is the case now, we will have people who are not interested in the
sugar industry benefiting at the expense of more deserving stakeholders.

Committee’s Observation/Recommendation
The Committee observed that it is the role of KSB to determine who imports sugar into the
country. Their proposal was therefore not adopted by the Committee.

Clause 4
81. Amend clause 4 (2) (f) to read as follows “fo license import and export of sugar” this will give powers
to the Board to license sugar importers and exporters.

Committee’s Observation/Recommendation
The Bill had only mandated the KSB to facilitate the export of sugar. Their proposal was adopted
by the Committee as it will allow the Board to facilitate importation of sugar too.

82. Insert the following additional clause under Licensing of Inputs Distributor “a seller or stockiest of
agricultural inputs used m sugarcane cultivation”. This is to give the Board powers to control the
quality of inputs availed in the market which has an impact on the quality of the sugarcane
together with effective monitoring of input pricing to avoid high coast of inputs in the industry.

Committee’s Observations/Recommendation
There are bodies charged with the responsibility of licensing such distributors such as AGMAC.
The proposal was therefore not adopted by the Committee.

83. Give the Board powers to register growers by inserting the following sentence “The Board shall
have the power to register all sugarcane out-growers in the country”. This will enable the Board to have
clear database of all growers in the country and act as a source of reference in determining full area
under cane within different catchment areas and also resolving issues around cane poaching,.

Committee’s Observation/Recommendation

The Committee observed that this function can be done by the various farmer organisations. It was
also noted that the Bill provides for a sugar growers apex body which znter alia registers farmers.
Clause 4 (1) (b) tasks the Board with coordinating activities of the value chain actors.
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84. Insert the following as an additional function to the Board “to monitor the implementations of the
provisions of the agreement governing sale of privatized sugar factories and submit report to the cabinet
secretary”. This is because the Board is the regulator of the industry and it should have mandate to
give its views on the government's proposed privatization of public sugar mills.

Committee’s Observation/Recommendation
The Board can still discharge this function under paragraph 4(2) (u) of the Bill. This proposal was
therefore not adopted by the Committee.

Clause 6

85. Amend the composition of the Board as follows: “(a) The Chairperson should be appointed by the
President and shall be from the private sector having experience and knowledge of no less than 15 years in
the mdustry; (b) Principal Secretary of the Ministry responsible for trade or his/her representative; (c) Three
representatives of mallers proposed by KESMA; (d) Principal Secretary responsible for agriculture or his/her
representative; (e) Principal Secretary for National Treasury or his/her representative; (f) Chair of Council
of Governors (COG) Commuttee on Agriculture; and (g) Chief Executive Officer of the Board as an Ex-
officio member.

The Chairperson should be appointed by the President so as to project the importance of the
industry to the government's agenda on food security. The Trade Ministry will look into aspects of
competition and markets that will make the industry competitive,

Committee’s Observation/Recommendation
Their proposal was adopted with amendments.

86. Insert the following to cooperation with agencies: “(a) The Board shall cooperate with other
government munistries, departments and agencies in the implementation of this Act; and (b) For the purpose
of part (a), ministries, departments and agencies of government shall accord to the Board such assistance as
may be necessary to ensure proper discharge of the functions of the Board".

Committee's Observation/Recommendation
The Committee observed that their proposal is already catered for under paragraph 9(g) of the Bill
and therefore no need to repeat it.

Clause 8

87. Amend clause 8 by inserting the following new paragraph, “when their behaviour affects millers or out-
growers and he/she ceases to belong lo the calegory of persons he/she is representing in the Board'. This is
relevant when the proposing association withdraws membership or that person ceases to hold
office under the terms prescribed within the body.

Committee’s Observation/Recommendation
The Committee observed that the provisions in the Bill are standard considerations for vacation
from office. Their proposal was therefore not adopted.

Clause 20
88. Amend sub-clause 20 (1) to read as follows: “(a) The Board shall have the power to issue sugar mput
licenses and prescribe procedures and regulations for sugar imports: (b) The sugar import licenses issued by

the Board shall be subjected to the payment of a fee and upon such terms and conditions as the Board may
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impose; and (c) Before issuing the relevant license under sub-section (1), the Board shall take into account the
levels of sugar production and sugar import or export requirements at a particular time.

Committee’s Observation/Recommendation
The Committee observed that their proposal had already been provided for in the Bill and was
therefore not adopted.

89. Amend sub-clause 20 (2) to read as follows “a sugar importer who imports sugar into Kenya shall prior
to importation: (a) Provide evidence that the sugar that they intend to import is not available in the local
market; (b) Provide a sample of the sugar to be imported and pre-import verification certificate from the
country of origin; and (c) Obtain pre-import approval fiom the Board”.

Committee’s Observation/Recommendation
The Committee observed that details on the importation of sugar will be provided in regulations.
Their proposal was therefore not adopted.

Clause 25

90. Amend sub-clause 25 (b) to read as follows, “three representatives elected by growers and two
representatives by KESMA". The purpose is to have more representation in the management board of
the research institute to ensure effective varied stakeholders’ input and engagement.

Committee’s Observation/Recommendation

Growers and representatives of the sugar manufacture’s apex body are already part of the directors
of the Board, as such, they will still oversight the running of the Institute through the Board. Their
proposal was therefore not adopted.

4.2 KRENYA ASSOCIATION OF MANUFACTURES

In a meeting with the Committee held on Friday, 24" March 2023, Kenya Association of
Manufacturers proposed the following amendments to the Bill:

Clause 2

91. Amend the definition of “farm gate” to mean “cane receiving centers with weighbridges set up by millers
in their respective regions or catchment areas” this is important for the farmers since most are not close
to the factories and as such, the distance can be a challenge and a burden in terms of costs of
transportation. By reducing the costs of transportation it's a win for the farmer.

Committee’s Observation/Recommendation
The Committee observed that there is no need to define the word “farm gate”. Definition of the
word was therefore deleted.

92. Amend definition of the word ‘mill gate' to read as follows, ‘a site where sugarcane is received at the
respective factory werghbridge.’ This definition brings out the function of the mill gate that is similar
to that of the farm gate as they are both receiving and weighing centers for cane either at the
factory of the receiving centers.

Committee’s Observation/Recommendation
Their proposal was partly adopted by the Committee. The proposal was adopted with amendments,
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93. Amend the definition of ‘sugar catchment area’ by deleting the words “for purposes of election to the
Board under the first schedule” appearing immediately after the second “area”. This is to focus on the
substance of the sugar catchment area as a factor in clustering a region, that is, the soil conditions,
weather and other factors including availability of at least two to three sugar mills that provide the
farmer with alternatives on sugarcane market.

Committee’s Observation/Recommendation

The Committee observed that the main purpose of having the catchment area was for election of
representatives to the Board. As such, deleting the words “for purposes of election to the Board under
the First Schedule” will negate the notion of having representatives of the Board.

94. Define of “industrial sugar “as follows, “Industrial sugar” means a white crystalline carbohydrate used as a
sweelener and preservative sugar, which complies with the specifications set by the body for the time being
responsible for setting standards”. This is because industrial sugar is meant for use in the
manufacturing processes and products only. It is not manufactured in Kenya and therefore, should
be distinctive. The distinction between raw sugar and industrial sugar is based on the sucrose
content as given by the polarimeter readings and not based on suitability for consumption.

Committee’s Observation/Recommendation
“Industrial sugar” had not been defined in the Bill. Their proposal was adopted by the Committee.

Clause 6

95. Amend sub-clause 6 (1) (b) to read as follows, “(b) the representative nominated by farmers’ aper body
Jrom each sugar catchment area as per the first schedule’. This will allow for one representative from the
Western Region, one from the Central Region and one from the Southern Region who are the
major players in the sugar industry. It will also give the recognized farmers' apex body Kenya
National Federation of Sugarcane Farmers, the authority to nominate its representatives to the
Board. The farmers will have a structured way to front their representative without undue
influence. The farmers’ apex body is mandated to advocate for the farmers’ interests.

Committee’s Observation/Recommendation
The Committee observed that nomination may be biased and election was the fairest way of
choosing the representatives. Their proposal was therefore not adopted.

96. Amend sub-clause 6 (1) (c) to read as follows, “three representatives nominated by the millers’ aper body
who are knowledgeable in sugar technology and value addition”. 1t would be prudent to allow the
millers’ apex body to nominate at least three representatives as they are key stakeholders. This will
also allow for two more representatives from the sugar millers as they have a major role to play in
the industry.

Committee’s Observation/Recommendation

The Committee resolved to have two representatives from the sugar manufacturers’ apex body, one
from the public milling companies and one from the private milling companies and to achieve an
odd number. Their proposal was therefore not adopted.

Clause 20
97. Amend sub-clause 20 (1) by deleting paragraph (a) in its entirety. This is because this function

should not be left open to the sugar importers. It is the responsibility of the Board to determine the
sugar deficit in the country at any one time. The onus should not be on the importer.
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Committee’s Observation/Recommendation
This is a way of exercising control on the importation of sugar. Their proposal was therefore not
adopted by the Committee.

Clause 25

98. Amend sub-clause 25 (b) by deleting the words “elected by the growers” appearing immediately after
the words “persons” and substituting therefore, with the words “nominated by the farmers’ aper body
Jrom the designated sugar catchment regions”. This amendment will ensure that the appointees are
selected for the purpose of representing farmers for better uptake of new practices.

Committee’s Observations/Recommendations
The Committee observed that nomination may be biased and election was the fairest way of
choosing the representatives. Their proposal was therefore not adopted.

99. Amend sub-clause 25 (e) by deleting the words “Kemya Agriculture Livestock & Research
Orgamization” appearing immediately after the words “of the” and substituting the with the words
“Kenya Sugar Research Institute”. This proposal is guided by the notion that this is a new body being
set up which is not under the ambit of KALRO.

Committee’s Observation/Recommendation
KALRO is the body charged with agricultural research in the country. It is therefore important for
them to be represented in the Institute's board of directors.

100. Amend clause 25 by deleting paragraph (f) in its entirety and replacing it with “one person
nominated by the apex body of the sugar millers". The millers are not represented and they are a major
stakeholder. Further, the Bill removes the sugar directorate from AFA and places the Sugar Board
under the CS Agriculture. This negates the position of AFA on the Board.

Committee’s Observation/Recommendation
The Committee observed that millers were not represented in the Institute’s board of directors.
Their proposal was therefore adopted by the Committee.

Clause 29

101. Amend clause 29 by deleting paragraph (1) in its entirety. This is because the work of inspectors
is a replication of other agencies already set in place in the sugar industry, that's, KRA, KEBS,
Sugar Directorate. In addition, the sugar industry is already overregulated with more than 40
licenses. The Sugar Board ensures that the millers/users comply with the licenses before releasing
the annual licenses.

Committee’s Observation/Recommendation

The Committee observed that crop inspectors have the specific purpose of ensuring that the
agronomic requirements of sugar crops are met. This role cannot be performed by KRA or KEBS.
Their proposal was therefore not adopted by the Committee.

Clause 34

102. Amend sub-clause 34 (1) to read as follows, “the cabinet secretary shall, in consultation with the Board,
by order in the gazette, impose a levy on domestic sugar and a ten per centum of CIF value on imported
sugar excluding industrial sugar to be known as Sugar Development Levy”. This is because Kenya lacks
capacity to produce industrial sugar which necessitates the need to import it from countries

Report of the Departmental Conumittee on Agriculture and Livestock an the consideration of the Sugar Bill (National Assembly Bilf PAGE 24/90
No. 54 of f022)



outside the East Africa Community (EAC). The proposal to levy 10% Sugar Development Levy
(SDL) will increase the cost of doing business for manufactures in Kenya.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

108.Amend sub-clause 34 (7) (a) to read as follows: “Twenty per centum shall be applied by the Board for
income or price stabilization and cane development for growers.” This will ensure that the funds are
well provided for all programmes associated with cane development. This will increase sugarcane
yields and will generate more income for farmers by applying the right inputs and correct
agronomic practices.

Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 54(7).

10¢.Amend sub-clause 34 (7) (c) by: (i) deleting the words “Twenty per centum” and substituting
therefore the words “Fifieen per centum”; and (ii) by clarifying that the funds will be channelled to
the Sugar Research Institute specifically. The amounts involved are huge and reallocatin g five per
centum from this item to the development of the sugarcane growers will bring greater gains to the
industry and will not adversely affect the Board. The proposal to channel the funds to the Sugar
Research Institute will help underline that the funds are specific for sugar research.

Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).

Clause 50

105.Delete the clause in its entirety because the Board should not be allocated this duty as the work
will be a replication of other agencies. KEBS and NEMA already do most of the tasks
contemplated in this clause. They should therefore remain the sole national agencies that carry out
this task.

Committee’s Observation/Recommendation
One of the functions of the Board is to enforce standards. This can only be done through physical
inspection of the premises. Their proposal was therefore not adopted by the Committee.

Clause 51

106.Amend sub-clause 51(2) (b) to read as follows: “importers report to the Board on their imports, sales and
stock per consignment, before renewal of their sugar import licenses.” Requirement of reporting on a daily
basis is impractical and would result into increased cost of doing business. An importer of sugar is
required to get a pre-import approval it would therefore be reasonable to file returns per
consignment for the quantity approved after the sugar has been utilized. Such returns should be in
a prescribed form requiring information on the imports, sales and stock.
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Committee’s Observation/Recommendation
The Committee recommended that the importers will report as the Board will determine. Their
proposal was therefore not adopted.

Clause 54

107.Delete the clause in its entirety. This should not be admissible in the privately-owned mills where
the growers are not investment capital contributors. Further, this will discourage private
investment in the sugar mills.

Committee’s Observation/Recommendation

The Committee observed that sugar mills cannot be compelled to give 51% shareholding to
growers. This will discourage investment in the sugar industry. Their proposal was therefore
adopted by the Committee.

Clause 55
108.Delete the clause in its entirety. This clause will not be applicable and may lead to legal tussles
once implemented. [t will also discourage private investments.

Committee’s Observation/Recommendation
It is unfair to force private milling companies to have growers in their board of directors. The
Committee adopted KAM's proposal.

First Schedule
109.Amend by deleting the word “counties” and replacing with the word “regions” and delineate as
follows: () Central Region - Kericho, Kisumu & Nandy; (i7) Upper Western Region - Bungoma,
Kakamega, Trans-Nzoia and Uasin Gishu; (11) Lower Western Region - Busia, Mumias & Siaya; (iv)
Southern Region - Homabay, Kisti, Migori & Narok; and (v) Coastal Region - Kwale, Lamu & Tana
’ River”. This proposal will leave the rift region orphaned with no operational sugar mill. This is
tantamount to economic suicide and should not be allowed to be established in law.

Committee’s Observation/Recommendation

The Committee observed that the First schedule has provided for election of representatives to
the office of member to the Board. Further, the Committee observed that there is need to provide
zoning of catchment areas in order to curb irregularities experienced in the catchment areas such
as cane poaching, cane agreements not being adhered to. The Committee agreed with the proposal
to zoning.

Third Schedule

110.Amend Paragraph (2) of the Third Schedule by deleting the words “sugar lobby group” and
substituting therefore with the words “Sugarcane Growers Aper Body". This is because lobby
groups do not have the objectivity to steer the sugarcane growers' issues in a joint and clear
perspective as compared to an apex body.

111.Amend Paragraph (5) (a) by deleting the words “harvest” and “transport”. The two are the sole
responsibility of the grower. The miller can only take the sole responsibility of harvesting and
transporting his own nucleus sugarcane. Entrenching this in the Act will result is an untenable
situation on the ground.
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112.Amend Paragraph (5) (g) by deleting word “mobile” appearing immediately after the word “that’.
This is because weighbridges are not mobile.

113.Amend the Third Schedule by deleting paragraph (2) (d) in its entirety. The amendment will
ensure that farmers have a structured way to front their representative without undue influence.

114.Amend sub-paragraph (7) (+) by inserting the following new paragraph (d) “the peculiarities of each
region”. This proposal is premised on the fact that the central region has different soils and climate
from all the other regions rendering its yield much lower than the rest.

115.Amend sub-paragraph 7 (6) by deleting the words “thirty-siz months” appearing immediately after
the word “every” and substituting therefore with the words “ome-month”. The one month will
provide a realistic and sufficient time for the Committee to regularly review the prices as per the
market forces demand. This will in turn be a win-win situation for the farmers and the millers to
benefit from the running price for the month.

116.Delete the entire Part 4 because there are no longer any out-grower institutions on the ground.
The current regulations deal with relationships between the miller and the sugarcane grower
directly. There is no longer any out-grower institution on the ground. The current regulation deal
with relationships between the miller and the sugarcane growers directly. Furthermore, these are
issues that can be handled under Sugar Regulations and not in the Act.

Committee’s Observation/Recommendation
The Third Schedule to the Bill was deleted in its entirety. The Committee observed that the
provisions can be carried in regulations.

4.3 COMMODITIES FUND

In a meeting with the Committee held on Friday, 24 March 2023, Ms. Nancy Cheruiyot, Managing

Trustee and Chief Executive Officer, Commodities Fund proposed the following amendments to the
Bill:

Clause 34

117.Delete clause 34 in its entirety because the clause seeks to replicate the mandate of Commodities
Fund. This will be detrimental to Commodities Fund and cause confusion in the industry. The
purposed sugar Board should only concentrate on regulation of the sector and leave the matter of
financing-to-financing institutions in place. The sugar development levy should be collected but
administration of the lending part left to the Commodities Fund. The issue of infrastructure
development should not be left to the Board as this will lead to conflict with the county
governments and national government as well. It can also lead to abuse in allocation as the board
does not have the capacity to assess the same. The apportionment of the levy should not be left to
the board as well but instead the Cabinet Secretary should be the one to determine the
apportionment based on the budgetary needs of the benefitting institutions.

Committee’s Observation/Recommendation

The Committee observed that the fund should be maintained by the Commodities Fund. Within
the Commodities Fund, is a sugar development fund which does exactly what the fund is
proposing to do. The Committee proposed to entrench the Commodities Fund in law. The

proposal was adopted
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Clause 35

118.Delete clause 35 in its entirety because establishing a Sugar Development Fund is replication to
what the Commodities Fund is doing. Within the Commodities Fund, is a Sugar Development
Fund, which does exactly what this Fund is proposing to do. In the past, the defunct Kenya Sugar
Board failed to manage the Sugar Development Fund effectively and efficiently and this led to the
current bad loan book of over KSh. 20 billion.

Committee’s Observation/Recommendation

The Committee observed that the fund should be maintained by the commodities fund. Within the
Commodities fund, is a sugar development fund which does exactly what the fund is proposing to
do. The Committee proposed to entrench the Commodities Fund in law. The proposal was adopted.

4.4 KENYA SUGAR MANUFACTURERS ASSOCIATION

In a meeting with the Committee held on Friday, 24 March 2023, Ms. Joyce Opondo, Secretary,
KESMA proposed the following amendments to the Sugar Bill, 2022 on behalf of the Association:

119. The Association proposed formation of the Kenya National Federation of Sugarcane Farmers as
the apex body. This is because the body is recognized by the Kenya Sugar Board and encompasses
all other sugar lobby groups. It also makes it easier for the Government to deal with one entity.

Committee's Observation/Recommendation
The Committee observed that the sugarcane growers' apex body was already defined in the Bill
and their proposal will be a repetition. The Committee did not adopt their proposal.

Clause 6
120.Amend sub-clause 6(1) (a) to define “chairperson’ as a person appointed by the President through a
gazette notice. This is in accordance with the Mwongozo code.

Committee’s Observation/Recommendation
The Committee observed that this was the standard practice and adopted their proposal.

121.Amend sub-clause 6 (1) (b) by including three (3) farmer representatives. This is to promote equity
in the allocation of representation of each stakeholder.

Committee’s Observation/Recommendation
The number of farmer representatives is as per the number of catchment areas. This is to ensure
that each catchment area is represented in the Board. The Committee did not adopt their proposal.

122. Amend clause 6 (1) (c) by including three (3) sugar mill representatives namely: PS (Ministry of
Agriculture), PS (Ministry of Trade and Industry) and County Government. This is to adhere to

the Mwongozo Code and to provide equity in representation among the main players in the
industry.

Committee's Observation/Recommendation

The Committee recommended that millers be represented by two persons, one from the public
mills and the other from the private mills. Additionally, there is no need to have the PS Ministry
of Trade and Industry in the Board. Their proposals were therefore not adopted by the Committee.
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Clause 18

123.Amend sub-clause 18 (1) by giving the mandate of issuing licenses to county governments. This is
because Sugar Catchment Regions have been adopted and therefore, regional counties will be
Jointly mandated to issue the licenses.

Committee’s Observation/Recommendation

Licensing of the sugar and jaggery mills is a role of the national government and shall be
exercised through the Board. County governments will issue trade licenses to the milling
companies. Their proposal was therefore not adopted.

Clause 20
12¢.Amend the clause to include “sugar and sugarcane imports” The provision should also deal with
sugarcane imports.

Committee’s Observation/Recommendation
The Committee rejected the proposal.

Clause 25

125.Amend sub-clause (b) as follows: “three farmers’ representatives; one person nominated by the COG; and
one person who has knowledge and experience in matters relating to sugar technology and value addition
nominated by KESMA" Further, the representatives mentioned above be appointed by the Cabinet
Secretary by notice in the Gazette.

Committee’s Observation/Recommendation

The Committee noted that management of the Institute ought to be done by professionals. Hence
there was no need for farmers to be represented because the CEO of the Board will ably represent
them. The proposal was not adopted.

126.Amend sub-clause 25 (e) by deleting the words “Kemya Agricultural Livestock and Research
Organization” and replacing with the words “Kenya Sugar Research Institute.” This is because the
position should be left for the miller representative and representation of KALRO in the Sugar
Research Board is unnecessary.

Committee’s Observation/Recommendation

The Committee observed that KALRO is the body mandated to carry out agricultural research in
the country and it is important for the Organisation to be represented in the Institute’s Board of
Directors.

The Committee recommended representation of the millers in the Institute’s Board of Directors.

Clauses 29-32

127.The terms of reference of the crop inspectors should be corrected to reflect the industry as sugar
production is both agricultural and industrial. Their TORs should be directed towards sugarcane
production and not sugar milling,.

Committee’s Observation/Recommendation
The Board is mandated to enforce and monitor compliance with standards along the sugar value

chains-whichinclude the milling companies. This can only be done through inspection of the
premises. Their proposal was therefore not adopted by the Committee.
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Clause 34

128.Amend sub-clause 34 (1) to read as follows, "EAC-5%, COMESA- 15%, outside COMESA 25% and
Locally produced max 2%". This is because imports negatively impact the prices of domestically
produced sugar therefore levying them more will encourage the growth of local sugarcane
growers.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

Clause 54
129.Amend sub-clause 54 (1) (a) by inserting the words “shares held by the government in" immediately
after the words “shareholding of all”.

130.Amend sub-clause 54 (1) (b) by deleting the expression “51%" appearing at the beginning of the
paragraph.

Committee’s Observation/Recommendation

The Committee observed that sugar mills cannot be compelled to give 51% shareholding to
growers. This will discourage investment in the sugar industry. Their proposals were therefore
adopted by the Committee.

Clause 55
131.Delete clause 55 in its entirely because privately owned sugar mills should not be interfered with
by the government and that the government cannot impose directors on them.

Committee’s Observation/Recommendation
It is unfair to force private milling companies to have growers in their board of directors. The
Committee adopted their proposal.

First Schedule

132. Amend the sugar catchment areas as follows: “ Central Region: Kericho, Nandi, Kisumi; Upper Western
region: Bungoma, Kakamega, Trans Nzoia, Uasin Gishw; Lower Western Region: Busia, Mumias, Siaya;
Southern Region: Homabay, Kisiz, Migori and Narok; and Coastal Region: Kwale, Lamu, Tana River".
This was proposed by Sugar Stakeholders Task force and reflects the views of the public through
public participation that was done by the task force.

Committee’s Observation/Recommendation
The Committee observed that the First schedule is provided for election of representatives to the
office of member to the Board. The proposal was not adopted.

Third Schedule
133.Amend Paragraph 2 by deleting the words “Sugar Lobby Group” and replacing it with “Sugarcane
Growers Aper Body.”

134.Delete the Third Schedule because the provisions in the Schedule should be left for the Sugar
Regulations which will guide the Sugar Act once it is enacted.
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Part 2
135.Amend Part 2 by deleting sub-paragraph 5(a), because the provision is irrelevant as farmers have
the option of harvesting and transporting their own sugarcane to the sugar mill.

136.Amend Part 2 by deleting sub-paragraph 5 (g) because it provides for mobile weighbridges to be
availed to the growers while there are no mobile weighbridges.

Part 3
157.Amend by deleting Clause 7 (2) (d) because there is no need for lobby groups as there is already
representation from the key stakeholders in the sector.

138.Insert the following sub-paragraph immediately after sub-paragraph 4(c) “(d) Climate, soil topology
and other natural features of each region’. This because factories in the Central Region paying the
same price as in other zone stand to make losses as the region suffers the disadvantages of a
rendement of less than 9,

139.The duration for reviewing sugarcane prices by the sugarcane pricing Committee be amended to
three months. This is because three months’ period is reasonable for the determination of the
prices by the committee.

Parts 4 & 5
140.Delete parts 4 and 5 in their entirety. These provisions should be contained in the Sugar Crop
Regulations,

Part 6

141.Amend paragraph 13(1) by deleting the words “Kenya Sugar Authority’ and substituting with the
words “Kenya Sugar Board’ because the Kenya Sugar Authority has no place in the new Sugar Bill,
2022,

Committee’s Observation/Recommendation
The Third Schedule to the Bill was deleted in its entirety. The Committee observed that the
provisions can be carried in regulations.

4.5 THE SUGAR CAMPAIGN FOR CHANGE

In a meeting with the Committee held on Friday, 24" March 2023, Mr. Michael Aruru, proposed the
following amendments to the Bill on behalf of Sugar Campaign for Change:

142.Amend the definition of “Sugar Catchment Area” by deleting the word “election” and replacing it
with the word “nomination.”

Committee’s Observation/Recommendation
The Committee observed that the sugar catchment area is provided for election of representatives
to the office of member to the Board. The proposal was not adopted.

Clause 6
143.Amend the clause to include five representatives from each sugar catchment area. This because the

election of the farmers™ board of directors was compromised by political processes (politicians and
community elites).
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Committee’s Observation/Recommendation
The Committee observed that nomination may be biased and election was the fairest way of
choosing the representatives. Their proposal was therefore not adopted.

Clause 9

144.Amend the clause by inserting a new paragraph which provides that the Board should impose a
levy upon growers at the rate of ten shillings per ton of cane delivered. The funds collected will be
used to support the farmers’ apex body in undertaking the following roles: Represent growers in
sugarcane pricing committee; Represent farmers at the weighbridges; Organize farmers into block
farming system; Develop cane development plans in conjunction with the millers; Develop cane
harvesting and transport plan in conjunction with the millers; Organize for bulk farm inputs and
services; and Facilitate development and implementation of Sugar industry agreements between
the growers and millers. The deduction should be made by the millers and collected by the Board
on behalf of the growers” apex body.

Committee’s Observation/Recommendation
The Committee observed that the sugarcane apex body should come up with ways of raising funds
to cater for its expenses. Their proposal was therefore not adopted.

Clause 23

145.Insert a new paragraph that provides for freedom of farmers to register with other out-grower
Institutions to access economies of scale. The registration has several benefits such as: Providing a
framework to the government for the identification of a qualified apex body to collaborate with;
Creation of economies of scale leading to improved sustainability; Improving logistics such as
harvesting and transport; Promotion of good cane husbandry, soil testing, applying
recommendable inputs; Bulk buying hence lowering transaction costs; Providing access to best
technology available in order to improve yield and quality; and Providing value adding and agro-
processing facilities.

Committee’s Observation/Recommendation
The Committee observed that this can be proposed to farmers through the apex body and
therefore no need to include it in the Bill.

Clause 25

146.Insert a new paragraph that provides for the powers to appoint the growers under the First
Schedule to the growers’ apex body. This is because there is no register for farmers and lack of
independent electoral body to carry out elections.

Committee's Observation/Recommendation
The Committee observed that nomination may be biased and election was the fairest was of
choosing the representatives. Their proposal was therefore not adopted.

Clause 34

147.Amend sub-clause 34 (7) as follows: “(a) Forty eight percent to be applied by the board for income or
price stabilization for sugar grower; (b) Twenty four percent be remitted directly to the institute; (c) One
percent be set aside by the board for factory rehabilitation and maintenances; (d) Twenty four percent for the
operations of the Board and Board of Trustees; and (¢) Four percent be applied for infrastructure for the
sugar subsector on a pro rata basis”. The apportionment above is informed by the Sugar Industry
Stakeholders Taskforce Report of 2019.
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Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).

Clause 35

148.Insert new sub-clause 35 (3) to provide for the management of the Fund by a Board of Trustees
consisting of: “(a) PS, National Treasury or a representative nominated by him in writing; (b) PS
responsible for the Ministry in charge of maltters relating to sugar or his representative nomiated by him n
writing; (¢) The Chief Executive Office of the Board; (d) 2 Members representing sugar cane growers’ apex
body; (e) 1 member representing mallers’ apex body; (f) 2 members appointed by the Minister on the basts of
their professional and managerial capacity; and (g) The managing trustee as an ex officio member and
secretary to the Board of trustees”.

149.Insert the following new sub-clause 35 (5), “The Board of Trustees Chatrperson be elected by the
members from amongst themselves”.

150.Insert the following new sub-clause 35(6), “Every appointment under paragraph (d) shall be for a term
of three years renewable once and shall be by name and by notice in the Gazette'.

151.Insert the following new sub-clause 85(7), “A4 person nominated as a Managing Director shall be a
holder of degree from a University recognized in Kenya and with at least Frve (5) years' experience in
Financial management'.

152.Insert the following new sub-clause 35(8), “The Managing Trustee shall be appointed by the Minister
through a compelitive process and shall hold office for a period of three years (renewable)".

The above amendments will ensure proper management of the funds of the Board by having
qualified members in the Board of Trustees.

Committee’s Observation/Recommendation

The Committee observed that putting in place a Board of Trustees to manage the SDL will come
with additional costs yet there are institutions in place that can carry out the function. Their
proposal was therefore not adopted by the Committee.

Clause 37

158.Amend the sub-clause 27 (1) by deleting the word “Board” and replacing it with the words “Sugar
import and export committee”. The said committee shall have the following members: “(a) Chairman
of Kenya Sugar Board; (b) PS in the Ministry responsible for matters relating to sugar or his representative
nominated by him i writing; (c) The PS in the Ministry for Trade and Industry or his representative
nominated by him in writing; (d) Two (2) representatves nominated by Sugarcane growers in writing; and
(d) Representatives nominated by Millers' apex body in writing’.

Committee’s Observation/Recommendation

The Committee observed that this proposal is not necessary because the role can be executed by
the Board.
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Clause 54

15¢. Amend the clause by inserting paragraph (c) that read as follows: “51% grower shares warehoused in
an out-growers mutual fund.” This is because equity reserved for farmers will most likely be sold as
soon as shares climb when trading opens after the Initial Public Offer (1PO).

Committee’s Observation/Recommendation
The Committee observed that sugar mills cannot be compelled to give 51% shareholding to
growers. This will discourage investment in the sugar industry. Clause 54 was therefore deleted.

Clause 55

155.Amend sub-clause 55 (2) by deleting the words “the milling company shall consider in the first
instance” and replacing it with the following words “the milling company shall write to the apex body
Jor nomination of one of.” The amendment seeks to avoid the millers’ appointment of their
sympathizers.

Committee’s Observation/Recommendation
It is unfair to force private milling companies to have growers in their board of directors. Clause
55 was therefore deleted.

Third Schedule
156.Amend Part 3 by deleting the words “sugarcane fires” to read as follows and substituting with the
words “cane pricing”.

157.Amend Part 3 by deleting paragraph 6 because the millers may use the provision to frustrate and
exploit the farmers through delayed payment in order to deter them from torching their cane to
influence harvesting.

158.Amend Part 8 by deleting paragraph 7 (2) (d) and substituting it as follows: “three persons
nominated by the growers’ aper body from sugarcane catchment region.” This is because growers'
committee members should be nominated by the apex body in a bid to avoid millers providing
unfair preferential treatment to their friends at the committee.

159.Amend Part 3 by inserting the following new paragraph 7 (4) (d): “Fair and Remunerative Price
(FRP) which s a floor price which the farmers would receive even when sugar prices fall to a level which
leads to prices lower than FRF".

160.Amend Part 3 by inserting the following new paragraph 7 (4) (e): “Fired division of proceeds ratio
67% and 33% to millers”. This is because price fluctuations have led to inadequate cane production
leading to millers operating below capacity. Therefore, price stabilization will lead to increased
production.

161.Amend Part 3 by deleting the words “thirty-siz months” in paragraph 7 (6) and providing that cane
prices set by the committee be reviewed regularly as directed by prevailing market price. This is
because the provision is unfair to the farmers and it provides a justification to the millers to
control the sugarcane prices contrary to free market economy.
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Committee’s Observation/Recommendation
The Third Schedule to the Bill was deleted in its entirety. The Committee observed that the
provisions can be carried in regulations.

4.6 THE COUNCIL OF GOVERNORS

In a meeting with the Committee held on Friday, 24" March 2023, H.E. Governor Paul Otuoma
proposed the following amendments to the Bill on behalf of CoG:

Clause 2

162.Amend by deleting definitions of the word “license” and replacing it with the definition of the word
“Regional Zones.” This is because agriculture and trade development is a devolved function under
the Fourth Schedule to the Constitution.

Committee’s Observation/Recommendation
Licensing of the milling companies is a function of the regulator i.e. the Board. County
governments will issue business licenses to the milling companies.

Clause 4

163. Amend sub-clause 4(2) (c) to read as follows: “Establish linkages with other government agencies and
research tnstitutions to enhance quality assurance and research and facilitate the flow of research findings to
the interested parties”.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee.

164.Amend sub-clause 4(2) (i) to read as follows: “In collaboration with the county governments, facilitate an
equitable mechanism for the pricing of sugarcane and appropriation of proceeds from the disposal of the by-
products of sugar production between millers and growers as stipulated in the guidelines".

Committee’s Observation/Recommendation

The Committee observed that it is important for county governments to be involved in sugarcane
pricing and be involved in the disposal of by-products because it is a function of county
governments. Their proposal was adopted by the Committee.

165.Amend sub-clause 4(2) (p) to read as follows: “In consultation with the county governments, formulate a
national strategic plan for the sugar subsector at least once every five years".

Committee’s Observation/Recommendation
It is important for county governments to be involved in the formulation of the strategic plan

because they are key stakeholders. Their proposal was adopted by the Committee.

166. Amend sub-clause 4(2) (q) to read as follows: “In consultation with the county governments, formulate
guidelines on an efficient and economical transportation of sugar”.

Committee’s Observation/Recommendation

County governments are key stakeholders in the formulation of the transportation guidelines.
Their proposal was adopted by the Committee.
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167.Amend sub-clause 4(2) by inserting the following new paragraph, “Provide technical assistance and
capacily building of the county governments in regulation of the sugar industry’. The amendments
proposed in the clause align it to Part 1, Sections 1, 9, 29 and 82 of the Fourth Schedule to the
Constitution that outlines the mandate of the National Government as well as the county
governments in the agriculture sector.

Committee’s Observation/Recommendation
Regulation of the sugar industry is a function of KSB and therefore no need to train counties on
regulation of the industry. Their proposal was not adopted by the Committee.

Clause 5

168.Delete the clause in its entirety and substitute it as follows: “The County Governments through the
County Executive Committee Member shall: (a) Issue sugarcane nursery certificates; (b) License sugar mills
and warehouses in the country; (¢) Formulate and implement the county sugar sub-sector strategic plan; (d)
Offer and coordinate the provision of advisory and extension services to growers, out-grower institutions
and mallers in the country; (e) Inspect sugarcane nurseries, mills, jaggeries and warehouses located within
their respective counties; (f) Enforce county and national legislation on sugar industry code of practice and
other industry standards; (g) In collaboration with the Board and law enforcement agencies, enforce of
regulations within the county; (h) Enforce policies and guidelines on corporate governance in growers’
institutions and millers; (1) Monitor and report incidences of pests and disease outbreaks and takin
appropriate action in collaboration with the Board and other relevant Government agencies; (j) Establish an
¢fficient road network for the movement of sugarcane, delivery of other services and general development of
the sugar industry; and (k) Develop and regulate sugarcane growers’ institutions in accordance to this act
and any other relevant laws”. Sections 1 and 7, Part 2 of the Fourth Schedule to the Constitution
provide that agriculture and trade development and regulation of agriculture and trade excluding
international trade are functions fully devolved to County Governments. Therefore, Sugar mills
licensing cannot be done by the Board as this is trade development and therefore falls under the
mandate of county governments.

Committee's Observation/Recommendation
The Committee observed that most of the proposals by CoG on the clause are functions of KSB.
Their proposals were therefore not adopted by the Committee.

Clause 18

169.Amend sub-clause 18 (1) to read as follows: “4 person shall not operate a sugar mill, a jaggery mill or a
sugar warehouse unless he or she is a holder of a valid license issued by the relevant county government for
that purpose’. The function of licensing millers belongs to the County Government and it is their
mandate to license the millers within their jurisdiction. The Board in this case is only mandated to
issue export and import licenses which is under the purview of the National Government.

Committee’s Observation/Recommendation
It is the responsibility of KSB to license sugar and jaggery mills and not county governments.
Their proposal was therefore not adopted.

Clause 19

170.Amend Sub-clause 19 (1) to read as follows: “A person shall apply to the County the County Executive
Commattee member for a license to operate a sugar mill, warehouse or a jaggery mill in the prescribed form
and accompanied by the prescribed fee'.
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171.Amend sub-clause 19 (2) to read as follows: “The County Ezecutive Commitice member shall not issue a
license under this Act unless-"

172.Amend sub-clause 19 (2) by inserting the following new paragraph (c) “It is satisfied that the
applicant has paid the prescribed fee and obtained a certificate of registration and compliance from the
Board'.

Committee’s Observation/Recommendation
It is the responsibility of KSB to license sugar and jaggery mills and not county governments.
Their proposal was therefore not adopted.

Clause 25

175.Amend the clause by inserting the following new paragraph: “One person with knowledge and
expertence in the agricultural sector nominated by the Council of County Governors appointed by the Cabinet
Secretary”. This is because county governments are integral in the implementation of research
proposals in the sector and therefore should have representation in the Board.

Committee’s Observation/Recommendation

The Committee noted that management of the Institute ought to be done by professionals. Hence
there was no need for Counties to be represented because the CEO of the Board will ably represent
them. The proposal was not adopted.

Clause 29

174.Amend sub-clause 29(1) to read as follows: “The Board and the County Executive Committee Member
may appoint qualified persons to be crop inspectors for the purposes of this Actf'. This is for effective
implementation of the Act.

175. Amend sub-clause 29(2) to read as follows: "For the purpose of sub-section (1), the Board may in
consultation with the County Execulive Committee Members, by regulations prescribe the qualifications for
apporniment as a crop inspector”. This is for effective implementation of the Act, it is necessary to
provide appointment of crop inspectors at the county level.

Committee’s Observation/Recommendation
County governments have a representative in KSB who will take care of their interests in the
appointments.

Clause 34

176. Amend sub-clause 34 (7)(d) to read as follows: “Forty-five per centum shall be remitied directly to the
sugar growing counties on a pro rata basws to be applied for infrastructure development in the sugar sub-
sector”, This is because the Fourth Schedule to the Constitution provides that infrastructure
development is within the mandate of county governments and therefore the fund should be
apportioned to them.

Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).
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Clause 57

177. Amend sub-clause 57 (1) to read as follows: “The Cabinet Secretary, in consultation with the Board and
county governments may make regulations generally for the better carrying into effect of the provisions of this
Act’. The process of making Regulations should be made consultative hence the Board and the
County Governments need to be involved.

Committee’s Observation/Recommendation
Counties are key stakeholders in the sugar industry and should therefore be involved in the
process of making regulations. Their proposal was adopted by the Committee.

4.7 HON. EMMANUEL WANGWE, MP/SPONSOR OF THE BILL

178.In a meeting with the Committee held on Friday, 24 March 2023, Hon. Wangwe informed the
Committee that the Bill seeks to address the following challenges that sugarcane farmers face:
1. Non-payment of farmers by public millers;
ii. Increased cost of sugar production as a result of obsolete technology;
iii. Declining acreage of land;
iv. Lack of markets for sugar;
v. Failure to control import and export of sugar and unfavourable market competition due to
cheaper sugar imports;
vi. Poor management of sugar companies;
vil. Lack of research and cane development initiatives; and
viii. Poor maintenance of state-owned milling factories.

4.8 WEST KENYA SUGAR COMPANY LIMITED/SUKARI SUGAR COMPANY

In a meeting with the Committee held on Friday, 24® March 2023, Mr. Jaswant Singh, Chairperson,
West Kenya and Sukari Sugar companies proposed the following amendments to the Bill:

Clause 3

179.Introduce a new clause 3 to provide for the Objectives of the Bill as follows: “The objective of the act
is fo accelerate the growth and development of the sugar subsector, enhance productivity and incomes of
Sarmers, improve investment climate and efficiency of sugar sub-sector through promotion of the production,
processing, marketing and distribution of sugarcane in suitable areas of the country and in particular to —(a)
Circumvent unnecessary regulatory bureaucracy in the sugar subsector; (b) Reduce unnecessary levies, taxes or
other barriers to free movement of sugar products and provide for rationalized taxation system; (c) Reduce
unnecessary regulation or over-regulation of the sugar-subsector; (d) Reduce duplication and overlap of
Sunctions among institutions involved in the regulation of sugar sub-sector; (e) Promote competitiveness in
the sugar sub-sector: and (f) Atiract and promote private invesiment in the sugar subsector”. This is to
elaborate the object and terms of the Act and provide standards of operation for the sugar sub-
sector.

Committee’s Observation/Recommendation
The Committee observed that the explanation provided in the Long Title of the Bill is sufficient
and therefore did not adopt their proposal.

Clause 4
180.Introduce a new clause 4 to provide for the roles of the National and county governments as
follows: “(1) Each County Government shall within its area of jurisdiction be responsible, for agricultural
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matters concerning sugarcane in accordance with Part 2 of the fourth Schedule of the Constitution; (2) The
National government shall, for purposes of ensuring uniformity and national standards in the sugar sub-
sector, through its legislation and administrative action, implement and act 1n accordance with the national
policy gudelines issued by the Cabinet secretary on the advice of the Board under this Act or any other
wrillen Law. (3) Any Action to be done by the government shall be deemed to have been done if done by an
officer of the county government authovized by that Government in that behalf”. This is to ensure
devolution of Agriculture is recognized as per the Fourth Schedule to the Constitution.

Committee’s Observation/Recommendation
This is already provided in the Constitution and other acts hence no need to restate it in the Bill.
The proposal was therefore not adopted.

181.Amend sub-clause 4(1) to include the following: “(da) advise the national government and the county
governments on agricultural levies for purposes of planning, enhancing harmony and equily in the sugar
sub-sector; (db) carry out such other functions as may be assigned to it by this Act, the Crops Act, Agriculture
and Food Authority Act and any written law while respecting the roles of the two levels of government; and
(f) admanister and manage the Sugar Industry Contributory Development Fund established under this Act”.
This is to provide details on the expanded mandate of the Board.

Committee’s Observation/Recommendation
The proposal to insert the new paragraph (da) was adopted by the Committee while the one to
insert paragraph (db) was rejected because it is provided for under paragraph 4(2) (u) of the Bill.
Clause 5

182. Amend sub-clause 5(1) by deleting paragraph (c) and substituting therefor with the following: “c)
Four Representatives of the mullers elecled by the millers and appointed by the Cabinet Secretary; Provided
that any maller commanding at least 20 per cent of the domestic sugar production shall be represented on the
Board as of right”. The amendment is based on the proposal that the sugar millers’ representation
be increased based on the fact that they are the key players in the sub-sector and have invested a
lot of money in their mills and operations.

Committee’s Observations/Recommendation
The proposal is discriminatory to millers who do not command 20% of the domestic sugar
production and was therefore not adopted by the Committee.

Clauses 19, 20, 21 and 22

188.Delete the clauses and replace with: “ 79. Registration of Sugarcane dealers: (1) every dealer in
sugarcane shall register with the Board; (2) a person shall Not deal in sugarcane unless the person is
regustered i accordance with this Act. (8) The Cabinet Secretary shall, in consultation with the relevant
County Execulive commiltee member responsible for Agriculture, prescribe regulations providing for the
procedure for legislation of sugar dealers and the regulations shall also set out the appeal process in case of
refusal or demal of registration. (4) A person who contravenes subsection (2) commits an offence and on
conviction be liable to imprisonment for a term not exceed three years or to a fine not exceeding Five minutes
or to both”. This is done in a bid to give the process constitutional underpinning by giving certain
roles to the County Governments.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did notadopt their proposal.
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184.“20. Taxation of sugarcane: (1) pursuant to Article 209 of the Constitution, only the National
Government may impose, in relation to sugarcane — (a) income tax; (b) Value added Taz; (¢) custom duties
and other duties on import of agriculture and other aquatic products; and (d) excise duty; (2) County
governments may, pursuant to the Fourth Schedule of the Constitution, impose fees for — (a) development of
sugarcane within the county; (b) development and regulation of sugarcane markets within the County; (c)
Issuance of Trade Licenses to any persons trading in sugar within the County; and (d) Issuance of Licenses
Jor Cooperative Societies dealing with sugarcane within the County; (3) the fees imposed by a County
Government under subsection (2) shall not in any way prejudice national economic policies, economic
activities across the County boundaries or national mobility of goods, services, capital or labour; and (4) The
Cabinet Secretary shall, using the structures established under the Intergovernmental Relations Act, 2012
(No. 2 of 2012), put in place mechanisms to avoid double taxration of sugarcane and its products by the two
levels of Governments”.

Committee’'s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

185.“21. Manufacturing Licence: (1) A person shall not manufacture or process sugarcane product for sale
except under and in accordance with a license issued under this Act; (2) An application for a license under
this section shall be in writing and in the prescribed form and shall be accompanied by the prescribed fee; (3)
The Board may, after consultation with the County Executive — (a) Issue a manufacturing License, in
accordance with this Act; (b) Refuse to issue the License on any ground which may appear to the Board to be
sufficient and inform the applicant in writing of the reasons thereof; and (c) cancel, vary or suspend any
license if in the findings of the Board, the license is found to have contravened the regulations made under
this Act for the operations of manufacturing or processing entities; and (4) A manufacturing license issued
under this section shall, in addition to authorizing the holder to carry on the business set out in the
Subsection (1), also authorize the holder to carry out the business of packing and blending sugarcane”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

186.722. Illegal Manufacture, possession, etc: (1) A person who- (a) Manufactures sugarcane for sale in
contravention of this Act; (b) Buys, sells, offers for sale, transports or has possession of sugarcane to which the
person’s knowledge or belief — (1) has been grown, manufactured or processed otherwise than in accordance
with this Act; (i7) is from a non-registered grower or dealer of sugarcane, commits an offence and shall be
liable, on conviction, to a fine not exceeding ten million shillings, or to imprisonment to a term not exceeding
Jive years, or both; and (2) If a person is in possession or has control of sugarcane for which the person is
unable to account to the satisfaction of a person authorized under this Act, such scheduled crop shall be
deemed to have been grown, manufactured or dried otherwise than in accordance with this Act until the
contrary is proved.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

187.“28. Issue of Licenses: (1) The Board shall issue licenses to applicants subject to such lawful conditions as
the authority may determing; (2) every license shall specify the premises upon which the business specified in
the license may be carried on (8) Licences issued under this Act shall remain in force untal the thirtieth of
June next following the date of issue, unless earlier cancelled; () There shall be payable for the issue of
licenses under this Act such fees as the licensing authority, after consultation with the Cabinet Secretary or
County Executive as the case may be, prescribe; (5) The total fees charged under Subsection (4) shall depend
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on the turnover of the dealer and shall not overburden small scale dealers and the cumulative total of all
levies and fees payable shall in any event not exceed ten per cent of the gate value of the agricultural or
aquatic product; (6) The Licensing authorily shall, at least thirty days before granting a license under this
Act, give notice of the proposed grant in the gazelte and in such other manner as the authority may determine;
(7) The notice referved to in Subsection (6) shall — (a) Specify the name or other particulars of the person or
class of persons to whom the license is to be granted; (b) State the purpose for the proposed licence and
indicate the date such license is proposed to be issued to the successfil applicant; and (c) Invite objections to
the proposed grant of license and direct that such objections be lodged with the Authority within fourteen
days next following the date of the notice; (8) The licensing Authority may afler considering objections, if
any , made under this section, grant the license applied for, subject to such terms and conditions as may be
specified therein; (9) The issuance of a license to an applicant under this Act shall not be withheld without
reasonable cause (10) A licence issued under this Act shall not be transferrable”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

188.“24. Application for Renewal of a Licence: An application for the renewal of a licence under this Act
shall be made to the Board not later that the First day of the month of June in which the current licence is
due to expire bul, notwithstanding the foregoing, a late application may be made wpon the payment of a late
application fee as may be prescribed by the Board".

Committee's Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

189."25. Conditions of a Licence: (1) A licence issued under this Act shall be subject to such conditions as the
Board may determine and as are specified tn the license and to any conditions which may be prescribed; (2)
The Board may require that any class of licenses issued to a dealer will be subject to the condition that the
dealer engages in actual growing for any given crop; (3) The Board may at any time during the validity of a
license — (a) Vary the conditions of the license; or (b) Impose conditions or further conditions on the license”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

190.“26. Revocation or Alteration of a license: The Board may revoke, alter or suspend a licence issued
under this Act if in its opinion: (a) An offence under this Act, or in respect of the licensed activity under any
other written law has been committed by the license holder or any employee of the license holder; or (b) A
condilion of the license has been contravened or not complied with”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

191."27. Surrender of licence: (1) The holder of a license which is revoked shall immediately surrender it to
the Board; (2) A license holder may al any lime surrender the licence to the Board and the licence shall cease
to have effect forthwith”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee-did not adopt-their-proposal.——
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192.“28. Appeals: (1) An applicant for or a holder of a license who is aggrieved by a decision of the licensing
Authority on or in respect of - (a) the grant, refusal, renewal, variation or revocation; or (b) the conditions
imposed on the grant, renewal or variation, of a licence, may appeal to the Cabinet Secretary; and (2) An
appeal under this Section shall be lodged within thirty days from the date on which the appellant first
recerved notice of the decision and determined within 60 days of lodging”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

Clause 38

195.Amend by including the following new sub-clauses: “(1) For the purpose of ensuring effective
participation of farmers in the governance of the sugar sub-sector in Kenya, there shall be close consultations
with all registered farmer organizations in the development of policies or regulations and before the making
of any major decision that has effect on the sugar sub-sector; and (2) The Cabinet Secretary shall make rules
— (a) To ensure that any agreements including any agreement with regards to contributions by farmers to
their organizations, entered into between the farmers and the farmers' organizations to which such farmers
belong shall be respected by any third parties; and (b) To provide the procedures for internal democracy in
the sugar farmers’ organization”.

Committee’s Observation/Recommendation
These details can best be provided in regulations. The Committee did not adopt their proposal.

Clause 39

194.Amend by inserting the following paragraph “Subject to regulations made under this Act in relation to
registration of sugar growers, any farmer shall have the freedom to grow sugarcane on his or her land and
to enter into contact with any sugar dealer or sugar miller for sale of his or her produce”.

Committee’s Observation/Recommendation
The Committee observed that clause 39 is a standard provision for all state agencies to submit a
report to the Cabinet secretary on the operations of the Board. The proposal was rejected.

Clause 40

195.Amend by inserting the following paragraph “The National Government, the County Governments, the
Board and any other person or authority are hereby prohibited from enacting, making, formulating or
implementing any law, regulation, practice or policy to provide for, require or promote the establishment of
Geographical Zones for development and procurement of sugarcane from farmers”.

Committee’s Observation/Recommendation
Zoning will bring order in the sugar industry. It will eliminate cases of sugarcane poaching which
have resulted in losses to the affected millers. This proposal was not adopted by the Committee,

Clause 41

196.Amend by inserting the following paragraph “The grant of licence to a sugar miller confers upon it the
right to access sugarcane from farmers across the country on the principle of freedom of contract in addition
to the rights and privileges envisaged in Sections 18-25 of this Act or any other written law”.
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Committee’s Observation/Recommendation
Zoning will bring order in the sugar industry. It will eliminate cases of sugarcane poaching which
have resulted in losses to the affected millers. This proposal was not adopted by the Committee.

Clause 42

197.Amend by inserting the following new paragraph “Subject to relevant regulations made by the Board,
every contributing Sugar farmer, dealer and sugar miller have the right to benefit by application for funds in
the Sugar Development contributory Fund for purposes of Cane development and investment in any activity
tn the value chain tn the sugar industry”.

Committee’s Observation/Recommendation

The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7). Further the proposed amendment is misplaced. The proposal was
rejected

Clause 43

198.Amend by inserting the following paragraph “In the discharge of its functions under this Act or any
other wrilten Law, the Board shall ensure that there are no dominant undertakings in the sugar sub-sector
as defined in section 23 of the Competition Act”.

Clause 34

199.Amend by deleting sub-clause 34(1) and replacing it with the following new clause: “The Cabinet
Secrelary shall in consultation with the Board, by order in the Gazette, impose a levy on domestic Sugar not
exceeding two per centum of the value and a ten per centum of CIF value on imported sugar to be known as
the Sugar Development Levy.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

200.Amend by deleting sub-clause 34(2) and replacing it with the following: “The levy shall be charged at
such rate as may be described in the order provided that it shall not exceed two per centum of the value of
sugar”.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

201.Amend by deleting sub-clause 34(6) and replacing it with the following: “The sugar levy collected
under subsection (2) shall be apportioned as follows: (a) Seventy-five per centum shall be applied by the
Board towards cane development initiatives by cane growers and millers; (b) Ten per centum shall be applied
by the Board for income or price stabilization for sugar growers; (c) Five per centum shall be applied by the
Board in the furtherance or exercise of any function or power of the Board; and (d) Five per centum shall be
remitted directly lo the Sugar Research Foundation.
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Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).

Clause 35

202.Amend by deleting the words “which shall be administered by the Board” in sub-clause 35(1) and
substituting therefor with clause 35 A to provide as follows: “The find shall be managed by a Board
of Trustees to be appointed by the Cabinet Secretary on recommendation of the Board".

Committee’s Observation/Recommendation

The Committee observed that the fund should be maintained by the Commodities Fund. Within
the Commodities Fund, is a sugar development fund which does exactly what the fund is
proposing to do. The Committee proposed to entrench the Commodities Fund in law. The
proposal was rejected.

208.Introduce the following new clause 35 B: “(1) Subject to clause 18(6) above, the Fund shall be used to
provide sustainable affordable credit and advances to farmers for all or any of the following purposes — (a)
Farm improvement; (b) Farm inputs; (c) Farming operation; (d) Price stabilization; and (e) Any other
lawful purpose approved by the Cabinet Secretary; (2) The Cabinet Secretary shall in consultation with the
Board shall, from time to time, make rules for the better management of the fund in the best interest of the
Jarmers". The amendments are proposed to introduce an accountable for the usage of the funds
through the establishment of a Board of Trustees to manage the funds.

Committee’s Observation/Recommendation
The Committee observed that the proposal seeks to provide for what the sugar development levy
is providing for. The Committee has made amendments to clause 34(7) the proposal was rejected.

Clause 54

204.Delete the clause in its entirety because transfer of shares to the cane growers is not reasonable
simply because publicly owned sugar mills are owned by all citizens. Upon privatization, the
shareholding and directorship of the sugar company should be in accordance with the ownership
structure. The clause (Clause 54) purports to oust the Companies Act as the principal law in
matters of shareholding and directorship of companies.

Committee’s Observations/Recommendations
The Committee observed that sugar mills cannot be compelled to give 51% shareholding to
growers. This will discourage investment in the sugar industry. Clause 54 was therefore deleted.

Clause 55

205.Delete the clause in its entirety because the proposal violates the principles of Good Corporate
Governance as embodied in the Companies Act and that virtually all sugar milling companies are
incorporated under the same. The clause also provides that a legislative order be given by the
Parliament to owners of Sugar mill private companies to include a growers’ representative in
running its affairs. West Sugar Company terms the same as an infringement of privacy contrary to
Articles 81 and 40 of the Constitution.

Committee’s Observation/Recommendation
It is unfair to force private milling companies to have growers in their board of directors. Clause
55 was therefore deleted.
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Clause 7 (Third Schedule)

206.Amend sub-clause 7 (2) by inserting the following new paragraphs: “(g) One representatives of
private sugar millers; (h) One representative of Public sugar Millers; and (i) One person appointed by the
Cabinet Secretary who shall not have direct material interest in the sugar industry”. This is to broaden
membership of the Committee (Sugarcane Pricing Committee) and accommodate the stakeholders
by having their representative.

207.Amend sub-clause 7 (6) by deleing the word ‘Thirty-Six months’ and replacing it with the words
‘three months.” This is because the period (thirty-six months) for early review of the sugarcane
pricing is untenable.

Committee Observation/Recommendation
The Committee proposed to delete the Third Schedule because it provides for guidelines to sugar
industry agreements.

Clause 30

208.Delete the clause and substitute as follows: "An inspector or a person duly authorized in writing in that
behalf by the Board may, at all reasonable times and upon production of such authority to a cane grower so
requesting: (a) enter any land including a nucleus farm, for purposes of inspecting the sugar crop; (b) may
require any person found thereon to give such information as the person may reguire”. This is because
inspection of premises is a function of the Board according to sub-clause 50 (1) and that crop
inspectors have no legal basis to inspect factories and other premises of the miller.

Committee’s Observation/Recommendation

One of the functions of the Board is to enforce and monitor compliance with standards along the
sugar value chains. Factories and other premises of millers are part of the sugar values. This
proposal was therefore rejected by the Committee.

Clause 40

209.Amend the clause by deleting sub-clause 40 (3) and replacing it with: “The Chatrperson and members
of the Tribunal shall serve on a full-time basis.” This is because the Tribunal is required to determine
a dispute within three months from the date the dispute was lodged and it would be unreasonable
for it to sit on a part-time basis.

Committee's Observation/Recommendation
Timelines within which disputes are supposed to be determined have been provided in the Bill. The
Tribunal will adhere to the timelines regardless of their terms of service.

Clause 57

210.Amend paragraph 57 (2) (h) by deleting the word ‘minimum’ because there is no need for a
minimum period as this will automatically bring about a maximum period. It should be set at
seven to fourteen days.

Committee’s Observation/Recommendation
[t 1s important to provide for the minimum time within which farmers are paid. Their proposal
was therefore rejected by the Committee.

211.Amend the clause by deleting paragraph 57 (2) (i) because cane harvesting and transportation
cannot be regulated by the Board since the two are sole responsibilities of the growers
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Committee’s Observation/Recommendation
This are important aspects of the sugar industry and it is therefore important to provide
regulations on them. Their proposal was not adopted by the Committee.

4.9 THE KENYA NATIONAL ASSOCIATION OF SUGARCANE FARMER ORGANISATION

In a meeting with the Committee held on Friday, 24" March 2023, Hon. Saulo Busolo proposed the
following amendments to the Bill on behalf of the Association:

Clause 2

212.Amend by including definition of the word ‘agreemenis’ to mean “agreements specifying the standard
provisions as arrived in specific stakeholder forum in a public participation goverming the rights and
obligations of growers, millers, out-grower institutions, importers, transporters, research scientists, workers,
by-product dealers and traders’. These are stakeholders that must be included.

Committee's Observation/Recommendation
The Committee observed that it is important to recognise sugarcane stakeholders in the definition
of the word “agreements”. Their proposal was therefore adopted.

213.Amend definition of the word ‘by-product to refer to specific product.

Committee's Observation/Recommendation
The definition provided in the Bill is sufficient. Some of the items mentioned are not by-products
of sugarcane.

214.Amend definition of the word ‘farm-gat¢ by adding prices received by farmers at the mill-gate and
weighbridge. There farmers who are close to the factory while others are far away.

Committee’s Observation/Recommendation
The Committee observed that definition of “farm-gaté” was not necessary and it was therefore
deleted.

215.Amend definition of the word ‘institute by adding training component to read as follows; "Kenya
Sugar Research and Traiming Instituté. The research and training institute will be used by
stakeholders in the sugar industry.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee because it is important to have a sugar industry
training industry in the country.

216.Amend the definition of the word ‘member to mean a member elected to the Board. This is to
provide for the direct gazettement of an elected member.

Committee’s Observation/Recommendation
Farmers should be given an opportunity to choose their representatives in the Board. This can
best be done through elections.

217. Amend by deleting the definition of the word ‘mull-gaté because it is ambiguous.
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Committee’s Observation/Recommendation
The Committee amended the definition so that it can be relevant to the Bill.

218.Amend definition of the word ‘out-grower' to mean any person or institution that grows sugarcane
or any other crop that produces sugar. This is to prevent tying farmers or introducing zoning in a
free market.

Committee's Observation/Recommendation
There needs to be order in the sugar industry and this can be enforced through zoning.

219.Amend by deleting definition of the word ‘sugar catchment area’ because it is zoning which is
outdated.

Committee's Observation/Recommendation
There needs to be order in the sugar industry and this can be enforced through zoning.

220.Amend by deleting definition of “Sugarcane growers’ apex body and replacing with ‘sugarcane farmers
orgamizations because sugarcane farmers are organized around specific mill zones and have no
apex body.

Committee’s Observation/Recommendation
For better representation of growers, the apex body needs to be national. The regional bodies can
be provided for in regulations.

221.Amend definition of the word 'stakeholder’ to include transporters, workers, cane cutters, molasses
dealers, and traders in order to be inclusive.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee.

Clause 4

222.Amend paragraph 4 (1) (a) to read as follows: "regulate the sugar industry” this is because other key
stakeholders are playing the role of promoting the industry.

Committee’s Observation/Recommendation
The Board is in-charge of all matters pertaining to the sugar industry including developing and
promotion of the industry.

223. Amend the clause by deleting paragraph 4 (1) (c) because it's a function of county governments.

Committee's Observation/Recommendation
This proposal was not adopted by the Committee.

224.Amend paragraph 4 (2) (d) to read as follows: “the Board shall Monitor and regulate the domestic
market with a view to identifying and advising the government and interested parities on any distortions in
the sugar market'. "The Board should not only monitor but regulate as well,

Committee’s Observation/Recommendation
The Committee adopted their proposal.
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225.Amend the clause by deleting paragraph 4 (2) (e) because it is a function of the Sugar Arbitration
Tribunal.

Committee’s Observation/Recommendation
The Committee observed that the provision is a function of the Tribunal and deleted the
paragraph as proposed by the Organisation.

226.Amend paragraph + (2) (f) to read as follows: “facilitate import and export of the local sugar’. This will
take care of the export as well.

Committee’s Observation/Recommendation
The proposal was only catering for export and not import of sugar. The Committee adopted their
proposal.

227.Amend the clause by deleting paragraph 4 (2) (f) because growers and millers have their own
boards which can advise.

Committee’s Observation/Recommendation
The committee rejected the proposal. The Board should facilitate the import and export of sugar.

228.Amend paragraph 4 (2) (i) to read as follows: “Implement an equitable mechanism for the pricing of the
sugarcane and appropriation of the proceeds from the disposal of the by-products of sugar production
between millers and growers as stipulated in the guidelines”. The Board is to implement not to facilitate
because there is the pricing committee which will undertake the role.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee.

229. Amend paragraph 4 (2) (m) to read as follows: "“License sugar mills and other stakeholders’. This takes
care of the other industry stakeholders.

Committee’s Observation/Recommendation
[t 1s not clear who the other stakeholders are. Their proposal was therefore rejected by the
Committee.

230.Amend paragraph 4 (2) (p) to read as follows: “Formulate and implement a strategic plan for the sugar
sub-sector anchored on national vision”. To anchor the strategy to the national development agendas.

Committee’s Observation/Recommendation
[t is important to have timelines for the formulation and implementation of the strategic plan. All
strategic plans are aligned to the national vision.

Clause 5
231.Amend the clause by deleting paragraph 5 (a) and transferring the function to Kenya Sugar
Institute of Research and Training because it is a county function.

Committee’s Observation/Recommendation
The Committee observed that this is a function of county governments and rejected their proposal.
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232.Amend by deleting paragraph 5 (e) in its entirety because it is a KERA/KURA/KENHA affair,

Committee’s Observation/Recommendation
Sugar growers pay cess to county governments and it is therefore their responsibility to maintain
the roads. The Committee did not adopt the proposal.

Clause 6

233.Amend paragraph 6 (1) (a) by deleting the word appointment and replacing with the word
gazetted. and adding, the CS shall gazette the chairperson. A non-executive chairperson elected by
the Board from among the representatives of the growers on the Board shall be gazetted by the
Cabinet Secretary. He is already appointed by farmers. All is remaining is gazettement.

Committee Observation/Recommendation
The Committee rejected the proposal and observed that any amendment to this clause should be in
line with Mwongozo Code.

234.Amend by deleting paragraph 6 (1) (b) and replacing it with five representatives nominated by
registered farmer organizations. This is because catchment areas are deleted.

Committee’s Observation/Recommendation
Catchment areas have not been deleted. Farmer representatives will be elected from each of the
catchment areas.

235.Amend sub-clause 6 (2) to read as follows: “Elected members under sub-section 1(b)(c) and (e) shall be
gazetied directly’ because they have been nominated by the farmers.

Committee’s Observation/Recommendation
The farmer representatives will be elected by farmers in each of the catchment areas to ensure
fairness in the selection. Their proposal was therefore rejected.

256.Amend sub-clause 6 (3) by deleting the degree requirement because farming is not academic.

Committee’s Observation/Recommendation
Running the Board is technical and requires qualified persons to properly execute the mandate.
Their proposal was therefore rejected.
Clause 7

237.Amend sub-clause 7 (1) by deleting one further term and leaving it open. There are those who
work for the interest of the organization.

Committee’s Observation/Recommendation
There has to be limits on the number of terms that one serves in the Board. Their proposal was

therefore not adopted by the Committee,

238.Amend sub-clause 7 (2) by providing that members will be elected and gazetted at the same time
because they are nominated by the farmers.

Committee’s Observation/Recommendation

The staggering will ensure that there is institutional memory in the Board. Their proposal was
therefore rejected by the Committee.
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Clause 14

239.Amend by deleting paragraphs 14 (2) (a), (b), (c) and (d) and replacing with, qualifications set by
the Board at the time of appointment. You cannot have a one-set formula, the industry is
technology bound and dynamic in nature, therefore skills change rapidly. These are not a matter
of academic degrees.

Committee’s Observation/Recommendation
Qualifications of the CEO should be provided in the Bill. Their proposal was not adopted by the
Committee.

Clause 18

240.Amend sub-clause 18 (1) by deleting the recommendation by county governments and replacing as
follows: “A person shall not operate a sugar mill or a jaggery mill unless he or she is a holder of a current
license issued by the Board upon payment of relevant county levies”. The trend is to simplify licensing
according to the government agenda as well as best practice.

Committee’s Observation/Recommendation
The license is issued by the Board and not county governments. The payment of levies to county
governments does not apply.

Clause 19
241.Amend by deleting sub-clause 19 (1) because the preseribed form has not been subjected to public

participation.

Committee’s Observation/Recommendation
The Committee observed that in drafting regulations, public participation is a major step before
the regulations are gazetted.

242 Amend by deleting paragraphs 19(2) (a) and (b) and replacing with: “The Board shall not issue a
license under this Act wpon a criterion set from time to timé”. This is a regulatory Board therefore will
determine at the right time what is appropriate.

Committee’s Observation/Recommendation
The Committee rejected the proposal. It observed that the proposed amendment would give rise to
various ambiguities.

243. Amend by deleting sub-clause 19 (5) and replacing with: “ There shall be payable the issues of a license,
such fees as the Board may determine from time to timé’. The necessary regulatory mechanism at the
moment will determine.

Committee’s Observation/Recommendation
Proposal rejected. The committee observed that the Cabinet Secretary ought to prescribe and not
left to the Board to determine

244. Amend sub-clause 19 (7) by deleting the words ‘reasonable caus¢ and amending to read as follows:
“the issuance of a license to an applicant under this section shall not be withheld without citation of relevant
mfiinged law’. The word reasonable cause is subjective and has no basis in law.
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Committee’s Observation/Recommendation
The Committee rejected the proposal. The Committee proposed for regulations in order to provide
for such causes.

Clause 21
245.Delete the clause in its entirety because it is detrimental to the diversification at the process level
which is licensed.

Committee’s Observation/Recommendation
The Committee rejected the proposal. The Committee observed that industrial sugar is imported
sugar and there is need to license such business.

Clause 22
246.Delete the clause in its entirety because it is repetitive.

Committee's Observation/Recommendation
The Committee rejected the proposal. The Committee observed that it is important to provide for
registration of millers.

Clause 23

247.Amend sub-clause 22 (1) to read as follows: “There is hereby established a body to be known as the Kenya
Sugar Research and Training Institute’. The industry has not had a training facility for the
stakeholders.

Committee’s Observation/Recommendation
The Committee observed that it is important to have a training institute for the sugar industry.
Their proposal was therefore adopted by the Committee.

248.Amend by deleting sub-clause 23 (2) in its entirety because it is a department of the Kenya Sugar
Board, it's not independent, and there is no need to duplicate.

Committee's Observation/Recommendation
The Committee rejected the proposal and found it fit to have an Institute independent from the
Board that will conduct research on sugarcane.

Clause 24

249.Amend by combining paragraphs 24(2) (a) and (b) to read as follows: “Formulate policy and make
policy recommendations in respect of sugar research and development (RED) to the Board in line with
national policy on sugar”. Both sub-clauses are the same.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee.

250.Amend paragraph 24(2) (c) by deleting the word ‘Government and replacing with the word ‘Board".
Reports to the Board.

Committee’s Observation/Recommendation

Their proposal was adopted because the Board will oversight the Institute.
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251.Amend paragraph 24(2) (g) by deleting the word ‘agriculture to read as follows: “Support and
promote tramning and capacity building in relation to sugar research’. Research is not limited to
agriculture but to sugar.

Committee’s Observation/Recommendation
The Institute has been put in place to specifically carry out research on the sugar industry. Their
proposal was therefore adopted.

Clause 25
252 Delete entire clause. The Institute should be a department of the Board for better management of
research in the sugar subsector.

Committee’s Observation/Recommendation
The Committee rejected the proposal and found it fit to have an Institute independent from the
Board that will conduct research on sugarcane.

Clause 26
253.Delete the entire clause because it is unnecessary.

Committee’s Observation/Recommendation
The Committee observed that this Institute is a state corporation. There are standard provisions
for all state corporations that enable smooth operations. The proposal was dropped.

Clause 27
254.Amend paragraph 27 (c¢) by replacing the word ‘ministry with the word ‘Board. Because it's a
department of the Board.

Committee’s Observation/Recommendation

This proposal was rejected by the Committee. The Committee observed that the Institute may
receive other monies from the Ministry for purposes of research. The Ministry is distinct from the
Board.

Clause 28

255.Amend sub-clause 28 (1) by deleting the words “Director General’ and substituting with the words
“Director of Research’ because the Institute is a component of the Board thus the title is
inappropriate and secondly, it the Board that shall appoint the Director of research.
Committee’s Observation/Recommendation
The Committee rejected the proposal because the committee had proposed its own amendments.

256.Amend paragraphs 28 (2) (a) and (b) to read as follows: “(2) A person shall be qualified for
appointment under this section if the person: (a) Holds a degree in sugar technology from a wuniversily
recognized in Kenya; and (b) Has some managerial experiencé’. An appropriate expert should manage
the research institute.

Committee’s Observation/Recommendation

The Committee observed that a person with qualifications in agricultural research, soil and seed
research or soil science can effectively run the Institute. To be a Director General of the Institute,
one needs to have at least five years' experience in a senior managerial position. Their proposals
were therefore rejected by the Committee.
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Clause 33
257.Amend the clause by inserting new paragraph (d) which reads “Sugar development levy'.

Committee's Observation/Recommendation
The Sugar Development Levy will be one of the sources of income to the KSB. Their proposal was
therefore adopted by the Committee,

258.Amend the clause by inserting the following new paragraph (e) “Contributory miller farmer scheme’
because it is part of the funding source to promote saving culture and also have available fund for
emergency.

Committee’s Observation/Recommendation
The Committee observed that there is no such scheme known as Contributory miller farmer scheme
and therefore cannot be implemented.

Clause 34

259.Amend the clause to read as follows: “The Cabinet Secretary shall in consultation with the Board by
order m the gazette tmpose a levy on domestic sugar of no more than five percent and twenty per centum of
CIF value on tmported sugar to be known as sugar development levy”. Kenya produces 1 tonne of sugar
at $800 against cheaper producers from within COMESA.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

260.Amend sub-clause 34 (7) to read as follows: “(7) the sugar development levy collected under subsection (2)
shall be apportioned as follows: (a) fifly percent shall be applied to cane development; (b) fourteen percent be
applied by the Board for income or price stabilization for sugar growers; (c) ten percent shall be remitted
directly to the Institute; (d) len percent shall be applied by the Board in the factory rehabilitation and
maintenances; (e) ten percent shall be applied by the Board tn the firtherance or exercise of any function or
powers of the Board; and (f) stz percent to farmer organizations”. The aim is to strengthen the farmers
who are the most vulnerable in the sub-sector.

Committee's Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).
Clause 35

261.Amend sub-clause 35 (1) to read as follows: “There is established a Fund to be known as Sugar
Development Fund which shall be administered by an independent Board of Trustees comprising of industry
stakeholders appoinled by the Cabinel Secretary’. The Board of Trustees will be independent and
experts in management of the Fund this will uphold good corporate governance.

Committee’s Observation/Recommendation

The Committee observed that the fund should be maintained by the commodities fund. Within the
Commodities fund, is a sugar development fund which does exactly what the fund is proposing to

do. The Committee proposed to entrench the Commodities Fund in law. The proposal was

rejected.
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Clause 60

262.Amend sub-clause 60 (1) to read as follows: “Upon the commencement of this Act, a person who was a
Jormer staff of Sugar Board of Kenya before the commencement of the Agriculture and Food Authority Act
2013 and current staff of the Sugar directorate not being under any notice of dismissal or resignation may
upon commencement of this Act be seconded 1o the Board on performance contract basis". This will give
room for appraisal of the staff.

Committee’s Observation/Recommendation
The Committee observed that the clause is a standard provision. Further the Board cannot vet
legal proceedings and claims pending. The Board is presumed to take up such legal obligations.

Clause 61

263.Amend sub-clause 61 (2) to read as follows: “The pension of the seconded staff under the provident fund
of the Agriculture and Food Authority — Sugar Directorate may on the commencement of the Act vest on the
Board'.

Committee’s Observation/Recommendation
The Committee observed that the clause is a standard provision. Further the Board cannot vet
legal proceedings and claims pending. The Board is presumed to take up such legal obligations.

Clause 62
264.Amend sub-clause 62 (2) to read as follows: “All legal proceedings and claims pending in respect to
actions and activities to this which this Act apply shall be vetted by the Board'.

Committee’s Observation/Recommendation
The Committee observed that the clause is a standard provision. Further the Board cannot vet

legal proceedings and claims pending. The Board is presumed to take up such legal obligations

First Schedule
265.Delete the entire schedule because the electoral areas will be determined by the Cabinet Secretary.

Committee’s Observation/Recommendation
The Committee observed that the First Schedule is for purposes for election.

4.10 KENYA AGRICULTURAL AND LIVESTOCK RESEARCH ORGANISATION

In their memorandum, Ref: KALRO/LGL/GEN/01/06/VOL.XXV/(114) dated 23" March 2023,
KALRO proposed the following amendments to the Bill:

Clause 23

266.Amend sub-clause 23(1) to establish a body similar to the Kenya Sugar Research Foundation
(KESREF). This is because other institutions are reverting to their former e.g. Tea Research
Foundation and Kenya Sugar Board.

Committee’s Observation/Recommendation
The sugar industry needs to have a standalone sugar research institute for effective research in the
sector. Their proposal was therefore rejected by the Committee.

T T x = e = b e
Report of the Departmental Committee on Agriculture and Livestock on the consideration of the Sugar Sl (Nacional Assembly Silf PAGE 54/90
No. 34 of 9022)



Clause 24
267.Amend sub-clause 24(1) (a) to read as follows: “ Promote, co-ordinate and regulate research in sugarcane,
sugar and co-products”. The Foundation will have the mandate on sugarcane, sugar and co-products.

Committee’s Observation/Recommendation
Their proposal was adopted by the Committee.

Clause 25

268.Amend sub-clause 25 (b) to read as follows: “Five persons with background in agricultural research
(minimum of masters degree), elected by growers from each of the sugar catchment areas under the First
Schedule”. Research is technical and requires a vibrant Board to interrogate policy matters of
proposals made by research scientists.

Committee’s Observation/Recommendation

The Committee noted that management of the Institute ought to be done by professionals. Hence
there was no need for farmers to be represented because the CEO of the Board will ably represent
them. The proposal was not adopted.

Clause 28

269.Amend sub-clause 28(1) to read as follows: “There shall be a Director General (DG) and Deputy
Darector General (DDG) of the Institute”. Borrowing from KALRO, the DG is in charge of policy and
fund mobilisation while the DDG is in charge of research.

Committee’s Observation/Recommendation
It is not necessary to provide for the position of the deputy director general in the Act. This
proposal was therefore rejected by the Committee.

270.Amend sub-clause 28 (2) (a) to read as follows: “Holds a PhD from a university recognised in Kenya in
agricultural research, soil science and seed research or related field'. Research is an apex in academia and
should be led by a senior researcher at PhD level.

Committee’s Observation/Recommendation
The Committee observed that the director general of the Institute should have the highest
qualifications in their area of training. This proposal was adopted by the Committee.

4.11 MINISTRY OF AGRICULTURE AND LIVESTOCK DEVELOPMENT

In a letter, Reff MOA/OFTA/13/1/21 dated 24" March 2028, the Principal Secretary, State
Department for Crop Development informed the Committee that the Ministry was in the process of
strengthening AFA to better perform its mandate and proposed that the Bill should not be progressed
with. In a memorandum submitted earlier to the Committee, the Ministry proposed the following
amendments to the Bill:

Clause 2
271.Delete the definition of “farm gaté’ because it does not convey the correct industry meaning and it
has only been used once in the Bill.

Committee’s Observation/Recommendation
Definition of the word “farm gate’ was deleted because it was not necessary.
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272.Delete the definition of “mull gat¢’ and replace with the following new definition, “mll gate means a
site designed as such by the Authority where sugarcane weighing and sugarcane testing facilities have been
set up”. This is because the definition provided in the Bill is for a sugarcane nursery and not a mill
gate.

Committee’s Observation/Recommendation
This definition was adopted by the Committee.

273.Delete the definition of “sugar” and replace as follows, “sugar means crystalline or liquid sucrose
derrved from sugarcane or sugar beet in any of its recognised commercial forms, intended for human
consumption or other uses and includes jaggery, raw, brown, plantation (mill) white and industrial sugar”,
This is to include in the definition crops from which sugar may be derived and the types of sugar
which may be produced.

Committee’s Observation/Recommendation
The definition of “sugar” provided by the Ministry was more comprehensive and therefore adopted
by the Committee.

274.Define “sugar beet' as, “sugar beet means any plant or part of a plant of the genus Beta or any of its hybrid'.
This is to expand the scope of sugar crops to include sugar-beet.

Committee’s Observation/Recommendation
Sugar beet is also a crop that is used in the production of sugar. The Committee observed that it
was important for the definition to be provided in the Bill and therefore adopted their proposal.

275.Amend definition of the word “licensé’ by deleting the words “fo a miller”. This is because licenses
are not only issued to millers but also to importers and exporters of sugar.

Committee’s Observation/Recommendation
The proposal was adopted.

Clause 4

276.Amend sub-clause 4(1) (b) by deleting the words “individuals and organisations” and substituting
with the word “acfors”. This is to clean the document to properly refer to players within the
industry.

Committee’'s Observation/Recommendation
The proposal was adopted as it caters for all the stakeholders in the sugar industry.

277.Amend the clause by deleting sub-clause 4(2)(e) and substituting it with the following paragraph,
“Establish mechanisms to facilitate expeditious dispute resolution’. This is because arbitration is a formal
process that takes a long period to conclude. The amendment will allow for flexibility and
expediency in dispute resolution.

Committee's Observation/Recommendation
The Committee observed that the Tribunal is a preserve of the Judiciary and as such there are
rules for conduct. The proposal was rejected.
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278.Amend the clause by deleting sub-clause 4(2)(f) and substituting it with the following paragraph,
“Facilitate the sale, import and export of sugar and sugar products’. This is to broaden the scope.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

279.Amend the clause by deleting paragraph 4 (2) (j) and replacing it with the following paragraph,
"Collaborate with national and international trade bodies on sugar related matters’ in order to broaden
the scope.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

280.Amend by deleting paragraph 4 (2) (n) and substituting with the following paragraph, “Register
and license sugar mulls, exporters, importers and dealers”. This is to broaden the scope.

Committee's Observation/Recommendation
This proposal was adopted by the Committee.

281.Amend paragraph 4 (2) (n) by inserting the word ‘establish’ immediately before the word ‘enforce’.
This is to cover key aspects of compliance.

Committee’s Observation/Recommendation
The Kenya Bureau of Standards is mandated to establish standards and cannot therefore be a role
of KSB. This proposal was rejected by the Committee.

282.Amend by deleting paragraph 4 (2) (o) and replacing with the following paragraph, “Promote and
aduvise on strategies for value addition and product diversification in the sugar industry’. To broaden the
scope.

Committee’s Observation/Recommendation
The proposal was adopted.

283. Amend the clause by deleting paragraph 4 (2) (p) because it is an administrative function.

Committee’s Observation/Recommendation

It does not harm to have this in the Bill. This proposal was therefore rejected by the Committee.
284.Amend paragraph 4 (2) (q) by inserting the word “sugarcane’ immediately before the word “sugar”

and the words “sugar co-products’ immediately after the word “sugar”. To cover key aspects of

transportation in the industry.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

285.Amend by deleting paragraph 4 (2) (r) and substituting with the following paragraph, “Facilitate
marketing and distribution of sugar and sugar co-products through gathering and dissemination of market
mformation and monitoring of the local and global supply-demand situation”. To broaden the scope.
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Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

286.Amend by deleting paragraph 2 (u) and substituting with the following paragraph, “Perform such
Sunction as may be conferred on it by this Act or any other written law. Assignment of the roles to the
Board should be done within the provision of the law.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

Clause 5
287.Amend paragraph 5 (b) by deleting the words, “and milling” because milling is outside the purview
of the county government.

Committee's Observation/Recommendation
The proposal was adopted.

Clause 6

288.Amend the clause by deleting paragraph 6 (1) (a) and substituting with the following paragraph, “a
non-executive chairperson appointed by the President by notice in the gazette’. Mwongozo Code on
governance on state corporations provides that the President appoints the chairperson.

Committee’s Observation/Recommendation
The proposal was adopted.

Clause 8
289.Amend the clause by deleting the word ‘of appearing after the word 'Board. Correcting a
grammatical error.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

Clause 9
290.Amend paragraph 9 (a) by inserting the words ‘by notice in the Gazelte before the word ‘impose in
order to clarify the instrument by which the levy will be imposed.

Committee’s Observation/Recommendation
This proposal was rejected by the Committee.

291.Amend paragraph 9 (a) by deleting the words ‘growers and millers' and substituting with the words
‘value chain players' so as to widen the scope.

Committee’s Observation/Recommendation
The Committee noted that the proposed amendment would widen the scope.

Clauses 18 to 22
292 Rearrange the sections for registration provisions to come before licensing. Registration
provisions should precede because it is a prerequisite for licensing and it is used for data capture.
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Committee's Observation/Recommendation
The Committee adopted this proposal.

Clause 19
293.Amend by deleting sub-clause 19 (2) because the provision is not necessary as the conditions for
issuance of a license will be provided for in the regulations.

Committee’s Observation/Recommendation
This proposal was rejected by the Committee.

294.5Sub-clause 19 (4) should be made a stand-alone clause so that it covers all licenses issued under
this Act. The sub-clause was only addressing milling license hence need to address all other
licenses.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

295. Amend the clause by deleting sub-clause 19 (6) because application procedures are best provided
for in regulations.

Committee's Observation/Recommendation
This proposal was adopted by the Committee.

296.Amend by deleting sub-clause 19 (8) because it is a misplaced provision. It should be moved to
sub-clause 20 (1).

Committee's Observation/Recommendation
The proposal was adopted.

297.Introduce the following new paragraphs under sub-clause 19 (8). “(a) A licensed maller shall not
procure cane outside their delineated catchment area; and (b) Regulations for transfer of sugarcane within
catchments and mills shall be developed under this Act”. This is to secure availability and sustainable
supply of raw materials for processing by all millers.

Committee’s Observation/Recommendation
The proposal was adopted with amendments.

Clause 20

298.Amend the clause by deleting sub-clause 20 (1) and substituting as follows: “(1) A person shall not
tmport or export sugarcane, sugar or sugar by-products without a valid license issued by the Board in
accordance with regulations made under this Act; (2) A holder of a valid import or export license shall not
tmport or export sugarcane, sugar or sugar by-products unless they have obtained a pre-import or pre-export
approval from the Board in accordance with regulations made under this Act’. Application procedures
and requirements are best provided in the regulations.

Committee’s Observation/Recommendation

_ The proposal was adopted with amendments

299.Amend the clause by deleting sub-clause 20 (3) because it is already covered in sub-clause 20 (1).
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Committee’s Observation/Recommendation
The Committee rejected the proposal because there are instances when the country imports
sugarcane.

Clause 21
300.Amend the clause by deleting sub-clause 21 (1) (2) because it is covered under clauses 18 and 19.

Committee’s Observation/Recommendation
Clauses 18 and 19 do not provide for industrial sugar. Their proposal was therefore rejected by the
Committee.

Clause 22

301.Amend sub-clause 22 (1) by inserting the words “in accordance with the regulations made under this
Act’ immediately after the word “Board’. Details and procedures for registration will be provided
in regulations.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

302.Amend the clause by deleting sub-clause 22 (4) because details and procedures for registration will
be provided in the regulations.

Committee’s Observation/Recommendation
The Committee observed that regulations will provide for other details, therefore there is need to
have the substantive provision in the Bill. The proposal was rejected.

Clauses 23 to 28
303.Amend by deleting the clauses because the Sugar Research Institute is one of the institutes under
KALRO.

Committee's Observation/Recommendation
The Committee observed that it is important to have a standalone research institute to carry out
research in the sugar industry. This proposal was rejected by the Committee.

Clause 29

304.Amend sub-clause 29 (1) (2) to provide for gazettement by the Board of both Board and county
inspectors. The Board will prescribe the qualifications for inspectors in regulations. This is to
recognise the shared regulatory roles by both the Board and county governments.

Committee’s Observation/Recommendation
The Committee observed that clause 5 provides for the functions of county government. The
Board is best fit to undertake crop inspection. The proposal was rejected.

Clause 41
305.Amend paragraph 41 (1) (b) by deleting sub-paragraph (iii) because it is covered under paragraph
41 (1) (a) because growers and farmers are the same.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.
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Clause 48
506.Delete clause 48 because conduct of the affairs of the Board are covered under the Second Schedule.

Committee’s Observation/Recommendation

The Second Schedules provides for the conduct of meetings of the Board while clause 48 provides
for the conduct of meetings of the Board with other stakeholders. Their proposal was rejected by
the Committee.

Clause 49
307.Amend the clause by deleting sub-clause 49 (2) because the penalties have been provided for under
the standards, public health and environment laws.

Committee’'s Observation/Recommendation
This proposal was carried by the Committee.

Clause 50
308.Delete clause 50 because it is a function of NEMA under EMCA.

Committee’s Observation/Recommendation
One of the functions of the Board is to enforce standards. This proposal was rejected by the
Committee.

Paragraph 51

309.Amend paragraph 51 (2) (a) by deleting the words “gquarterly basis’. Move the clause on safeguard
measures to part IIl immediately under clause 20 on sugar imports. Importing sugar on a
quarterly basis is difficult to implement. This is a substantive and import related issue and
therefore should not be under miscellaneous issues.

Committee's Observation/Recommendation
This proposal was adopted by the Committee.

310.Delete paragraph 51 (2) (b) because daily reporting is not practical. However, filing of returns
monthly should be considered.

Committee’s Observation/Recommendation
This proposal was rejected by the Committee.

311.Amend the clause by deleting sub-clause 51 (4) because the actions proposed under sub-clause 51
(1), (2) and (3) do not give rise to any offense.
Committee’s Observation/Recommendation
The provisions under sub-clauses (1), (2) and (3) are to be provided by the Board and therefore do
not give rise to any offense. Their proposal was adopted by the Committee,

Clause 53
312.Delete the clause because the guidelines are already covered under paragraph 57 (g) to be
prescribed in the regulations.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.
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Clause 55

313.Amend sub-clause 55 (3) by deleting the words “fwo years" and replacing thereof with the words
“three years renewable once’. Two-year period is a short time for one to set leadership and establish
structures.

Committee’s Observation/Recommendation
The Committee observed that having directorship in private companies is not tenable. The
committee proposed the deletion of this clause. The proposal was dropped.

Clause 56
314.Amend the clause by deleting the word “fhird’ and replacing with the word “firsf. The Third
Schedule has been proposed for deletion.

Committee’s Observation/Recommendation
The Committee recommended deletion of the Third Schedule to the Bill.

Clause 57

315.Amend sub-clause 57 (2) by inserting the following new paragraphs, “(j) To provide for registration
procedures for actors under the Act; and (k) To provide for procedures for issuance of pre-import and pre-
export approvals”. To add to the list of regulations to be made by the Cabinet Secretary.

Committee’s Observation/Recommendation
The proposal to insert paragraph (j) was adopted by the Committee while the one to insert
paragraph (k) was rejected.

316.Amend sub-clause 57 (3) by deleting paragraphs (a) and (b) because they are explanatory
statements.

Committee’s Observation/Recommendation
The Committee observed that the provisions in paragraphs (a) and (b) are in the Constitution
hence no need to restate them. Their proposal was adopted by the Committee.

Second Schedule
317.Amend the Schedule by deleting paragraph 1 because it is already covered in clause 8.

Committee’s Observation/Recommendation
This proposal was adopted by the Committee.

Third Schedule
318.Delete the Schedule because guidelines for agreements between parties in the sugar industry will
be provided for in regulations as stipulated in paragraph 57 (g).

Committee’s Observation/Recommendation
The provisions in the Third Schedule should be provided in the regulations. The Committee
adopted their proposal to delete the Schedule.

Fourth Schedule
319.Amend the Schedule by deleting paragraph 2 (d) because it is already covered in paragraph 2 (2)

(c).
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Committee's Observation/Recommendation

Their proposal was rejected because paragraph (c) deals with offences involving fraud and
dishonesty while paragraph (d) focuses on criminal offences with a sentencing of more than six
months. Their proposal was therefore rejected by the Committee.

4.12 KISUMU SUGARBELT CO-OPERATIVE UNION LIMITED

During the field visits to Kibos Sugar and Allied Industries, Miwani Sugar Company, Muhoroni Sugar
Company and Chemelil Sugar Company Limited on 15" April 2023, the Committee received the
following submission from the Kisumu Sugarbelt Co-operative Union Limited. That:

Clause 2

320.Create a body named "National Sugarcane Farmers Association” as apex body for all sugarcane
farmers. The creation will bring order in farmer representation instead of persistent wrangling in
between several bodies with no clear fixed abodes masquerading as farmers’ representatives while
farmer interest suffer.

Committees’ Observation/Recommendation
The Bill has provided definition for the word “sugar aper body' which is an umbrella body for
sugarcane farmers.

$21.Define the word “rendement’ as “the sugar produced expressed as a percentage by weight of the sugarcane
crushed’. This will increase efficiency in sugar production and recoveries. Ratio of cane to sugar
produced for a well-run industry should be 9:1 or lower. The ratio 9:1 for cane to sugar recovered
implies rendement of 11.1.

Committees’ Observation/Recommendation
Their proposal was rejected as it should be provided in regulations.

Clause 6

322.Amend sub-clause 6 (1) (a) to read as follows, "4 non-executive Chairperson elected by the Board from
among the representatives of growers on the Board and gazetted by the President’. Role of the farmer is
accorded paramount significance in the industry as only supplier of major raw material and
appointed by the highest office in the country.

Committees’ Observation/Recommendation
The proposal was adopted by the Committee.

323.Amend sub-clause 6 (1) (b) by giving the farmers’ apex body an additional slot in the Board.
Farmers and grower representatives should constitute the majority in the Board as the key
stakeholders.

Committees’ Observation/Recommendation
This proposal was rejected because it is against the Mwongozo Guidelines on good governance.

324.Amend sub-clause 6 (1) (c) by deleting the word “oné’ and substituting with the word “fwo’.
———Farmers_andgrower representatives should constitute the majority in-the Board as the key
stakeholders.
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Committees’ Observation/Recommendation
The Committee observed the need to include more millers. The proposal was adopted with
amendments.

325.Amend Clause 6 (1) (h) by adding a representative of Kenya National Trading Corporation to be

nominated in writing by the CS, Ministry of Trade and Industry; PS State Department for Crops
Development; and representatives of county governments. KNTC will be in charge of importation
of sugar in the country in-case of shortfall in production. KNTC as was practiced in the past
should receive and distribute all sugar produced locally and do importation in cases of deficit in
order to eliminate cartels who have been some of the major causes of failure in sugar industry.

Committees’ Observation/Recommendation
The Government is represented in the Board by the PS National Treasury.

Clause 25

326.Amend sub-clause 25 (b) to retain representation of each catchment area (5 in total) and one

person nominated by Council of Governors. Each catchment area should elect one representative
of suitable and relevant knowledge with experience. The representative will have adequate
information about what the institute can do for the area.

Committees’ Observation/Recommendation

The Committee noted that management of the Institute ought to be done by professionals. Hence
there was no need for farmers to be represented because the CEO of the Board will ably represent
them. The proposal was not adopted.

Clause 25 (e)

327.Amend sub-clause 25 (e) by deleting the words, ‘Kemya Agricultural Livestock and research

Organization’ and replacing with the words, ‘Kenya Sugar Research Institute (KESRI)'. KALRO does
not need to be represented in the sugar research board. This position should be left for the second
miller representative.

Committees’ Observation/Recommendation
KALRO is the institution charged with agricultural research in Kenya. It is therefore important
that it is represented in the Institute's board of directors.

Sugar Development Levy

328. Amend it to read as follows: “Imports from EAC- 5%. COMESA — 15% Outside COMESA- 30 %

Repart of the Departmental Comumittee on Agriculture and Livestock on the consideracion of the Sugar Sili (National Assembly Bili

locally produced sugar — 5%. Application of the Fund shall include a reasonable per centum for running of
the Official Sugar Apex Body. Sugar importation for local refining purposes to supply indusirial need be
levied at 2% and allowed only for factory with registered refinery plant’. Imported sugar frequently
includes damped sugar in the world market which must not be allowed to disadvantage local
farmers in cane pricing. Funding Farmers’ Apex Body will eliminate influence of cartels on
Farmers' Representatives so that they can concentrate on their official roles and deliver for the
farmers.

Committee’s Observation/Recommendation
The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. The proposal was adopted with

amendments.
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First Schedule

529.0n the delineation of sugar catchment areas amend as follows: “Regions: Central Region (Kericho,
Nandi, Kisumu), Upper Western Region (Bungoma, Kakamega, Trans Nzoia, Uasin Gishu) Lower
Western Region (Busia, Mumias, Siaya) Southern Region (Homa Bay, Kisit, Migori and Narok) Coastal
Region (Kwale, Lamu, Tana River)'. The Act should reflect wishes of the stakeholders.

Committee’s Observation/Recommendation
The Committee observed that the First schedule is provided for election of representatives to the
office of member to the Board. The proposal was not adopted.

Third Schedule

830.Amend paragraph 2 by deleting definition of the word “sugar lobby group” and replacing with the
definition of “Sugarcane Growers Apex Body". Existence of many lobby groups which have always
been wrangling in courts brings a lot of confusion in the industry while the plight of farmers they
masquerade as representing has gotten worse.

Part 2 (5) (a)

$31.Maintain the same for a period to allow the growers develop their own transport units. This to be
reviewed from time to time with a definite scheme for getting growers properly equipped or
allowing cane transport organization to develop. This is because most growers are dilapidated and
do not have transport equipment.

Part 2 (5) (d)
332.Pay sugarcane farmers within one week of cane delivery to the mill. It has been proven that well
run mills are paying every week and there should be no reason for backtracking.

Part 3

333.Amend Paragraph 7(2) (d) by deleting the words ‘lobby group’ and replacing with the words
‘Growers” Apex Body. Lobby groups cause chaos in the industry and apex body can take good care
of growers’ interests.

384.Amend paragraph 7(6) by deleting the words 'thirty-siz’ appearing immediately after the words
‘review afler every and substituting therefore the word ‘tire¢. Three months’ period provides a
practical duration for which the committee can determine market prices at every given point.

335.Amend Paragraph 13 (1) by deleting the words 'Kenya Sugar Authority appearing immediately
after the words ‘comprising of the in sub-paragraph (1) and substituting, therefore with the word
‘Kenya Sugar Board'. The Sugar Bill is restoring the Kenya Sugar Board. The Kenya Sugar
Authority has no place in the new Sugar Bill 2022.

336.Sub-heading of the Sugar Bill should be deleted and replaced with ‘Appointment of Sugar Crop and
Sugar Milling Inspectors”. The decline and failure of sugar industry, apart from other factors
mentioned elsewhere, can also be greatly attributed to non-existence of authoritative inspection
both in the crop and factory performance.

Committee’s Observation/Recommendation
The Committee recommended deletion-of the Third Schedule to-the Bill.
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4.13 KENYA NATIONAL FEDERATION OF SUGARCANE FARMERS

In their memorandum, the Kenya National Federation of Sugarcane Farmers proposed the following
amendments to the Bill:

Clause 2
337.Amend definition of the word ‘by-product to include molasses, ethanol, electricity and bagasse. To
specify primary by product from which farmers should benefit.

Committee’s Observation/Recommendation
The definition provided in the Bill is sufficient. Some of the items mentioned in the definition are
not by-products of sugarcane. This proposal was therefore rejected.

388.Delete the word “farm gate” and replace it with the word “farm gate price” to mean prices received
by farmers for their sugarcane from where cost of transport should be determined. Clarification
because “farm gate” could mean many other things.

Committee’s Observation/Recommendation
Definition of the word “farm gate” was deleted by the Committee.

339.Amend definition of “grower" by deleting the words “or any other crop”. There is no other crop
known in Kenya at this moment for the manufacture of sugar with the same name.

Committee’s Observation/Recommendation
Sugar beet, a crop that is used for the manufacture of sugar is being introduced in Kenya. The
definition in the Bill is therefore sufficient. Their proposal was rejected by the Committee.

340.Amend definition of “sugar catchment area” to read as follows: “a large regional geographical area made
up of a cluster of two or more sugar malls suitable for development, procurement, free marketing of sugarcane
and forming the electorate for farmers’ representation to the sugar Board”. Catchment area is primary for
sugarcane development and procurement. As opposed to a zone of one sugar mill this set up gives
more latitude for farmers to market their cane to mills of choice within reasonable transport
distance. It frees farmers from enslavement to a mill that does not provide satisfactory services.

Committee’s Observation/Recommendation
The Committee observed that the First schedule is provided only for election of representatives to
the office of member to the Board. The proposal was rejected.

341.Delete definition of the word “mill gat¢’ because the meaning in the Bill is not relevant. Sugarcane
varieties are developed on plots at the Research Institute, not at the gate of the mill.

Committee’s Observation/Recommendation
The Committee observed that the proposal in Bill ought to be amended in order to reflect what
happens on the ground. The proposal was adopted with amendments.

342.Amend definition of the word "out-grower” by adding the word “institution” or “corporaté” entity
after the words “means in person’”. Institutions and corporate bodies are also legal persons.

Committee's Observation/Recommendation
The Committee observed that the definition of outgrower was sufficient as is in the Bill. The
proposal was rejected.
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343.Re-word definition of “Sugarcane growers’ apexr body” to “Kenya National Federation of Sugarcane
Farmers registered under the societies Act for the purpose of national united advocacy of sugarcane farmers
interests and gazetted by the Cabinet Secretary for the time being responsible for agriculture’. Provision in
the Bill is misleading. Kenya National Federation of Sugarcane Farmers was established through
Government initiative and support. It has dominant representation in all sugarcane growing areas
in Kenya. It is misleading to say that this apex body can have a cane supply contract.

Committee’s Observation/Recommendation
The Bill has provided definition for the word “sugar aper body’ which is an umbrella body for
sugarcane farmers.

344.Amend definition of “sugar mullers aper body’ by introducing sugar millers’ apex body bringing
together Kenya Sugar Manufacturers Association registered under the Societies Act and gazetted
as such by the Cabinet Secretary for the time being responsible for Agriculture.

Committee’s Observation/Recommendation
Definition for millers’ apex body was not provided in the Bill. The Committee adopted their

proposal.

345.Amend definition of “out grower institution” to mean “an institution formed by growers under the
Societies Act or any other relevant law for the purposes of national advocacy of their interests as an Apex
Body'" or "An tnstitution formed by growers and registered under the companies Act the cooperative societies
Act or any other relevant law for the purposes of providing services to the growers at mill level’. Not
provided for in the Bill.

Committee’s Observation/Recommendation

The committee observed the need to amend clause to in order to provide for out grower
institutions but also take into consideration other definitions such as growers and out growers.
The proposal was adopted with amendments.

Clause 6

346.Amend paragraph 6 (b) to read as follows: “Eight Representatives elected by growers from the catchment
area as follows one from Rift Region Two from upper western Region Two from lower western region Ttwo
Jrom southern region One from coastal region”. Consider the number of farmers within a particular
region or catchment area Rift Region (Kericho, Nandi, Uasin Gishu) - 21,208 farmers Upper
western (Bungoma, Trans Nzoia) 72,544 farmers Lower western (Busia, Kakamega, Siaya, Vihiga)
95,006 Southern region (Kisii, H/Bay, Kisumu, Migori, Narok) 76,363 Coastal Region (Kwale) 245.

Committee’s Observation/Recommendation
The Committee observed that the proposal was not in line with the Mwongozo code. The
proposed eight representatives will make the total number of board members to be thirteen.
Mwongozo provides for at least seven to nine members.

347.Amend paragraph 6 (c) to read as follows: “Three representatives nominated by the sugar millers Apex
Body, KESMA". Allow for representation based on one for Government owned sugar mills and two
for private sugar millers.

Committee’'s Observation/Recommendation

The Committee amended the Bill to provide for two persons from the millers’ apex body, one
representing public milling companies and the other representing private milling companies.
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Clause 9

348.Amend the clause by re-wording and re-numbering paragraph 9 (a) (i) to read as follows:
“Imposttion of a levy or levies upon growers not exceeding two per centum of the price per ton of sugarcane
Jor the purpose of enabling the sugarcane growers Apex Body and mill based out growers’ institutions to
effectively fulfil their obligation tn accordance with their constitutions’. Out growers' institutions are
wealk and not effective because they do not have regular and reliable funding.

Committee’s Observation/Recommendation

The Committee observed that clause 9 provides generally for the powers of the Board which is
among others the imposition of levies. Clause 34 specifically provides for one such kind of levy
that is the sugar development levy. The proposal was rejected.

$49.Amend paragraph 9 (a) by introducing the Sugar Development Levy. Imposition of a levy on
domestic sugar and on imported sugar payable by consumers. This power is not provided for in
the sugar Bill Propose that this important item be specifically provided for under this clause and
clearly stated as who should pay the levy to remove the current position whereby the incidence of
the tax burden is on the farmers.

Committee Observation/Recommendation

The Committee observed that clause 9 provides generally for the powers of the Board which is
among others the imposition of levies. Clause 34 specifically provides for one such kind of levy
that is the sugar development levy. The proposal was rejected.

Clause 34

350.Amend sub-clause 34 (1) to read as follows: “The Cabinet Secretary shall in consultation with the Board
by order in the Gazette, impose a levy on domestic sugar and at a per centum of CIF value on imporied
sugar compliant with regional and international trade agreement to which Kenya is a party in respect of
prevailing import duties, taxes and other tariffs to be known at the Sugar Development Levy’. To remove
the proposed ten per centum from this section and let the Cabinet Secretary decide the rate in the
order to be sure that there is flexibility in case of changes in the protocols.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. The proposal was adopted with
amendments.

351.Amend sub-clause 34 (2) to read as follows: “The levy shall be payable by sugar consumers at such rate
added to the price of domestic sugar production as may be specified i the order”. This levy is a
consumption tax payable by consumers. The reason for this proposed change is to protect the
farmers from misinterpretation of the order leading to exploitation and backward passing of the
tax burden to the farmer.

Committee’s Observation/Recommendation
The Committee observed that clause 34 (2) was sufficient and not ambiguous.

852.Amend paragraph 34 (7) (a) by increasing to forty per centum because sugarcane development is
the back bone foundation of sugar business.
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Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).

358.Amend paragraph 34 (7) (d) by reducing to twenty per centum. Infrastructure has other
contributions such as county cess, CDF county infrastructure programmes, fuel levy, e.t.c.

Committee’s Observation/Recommendation
The Committee observed the necessity of apportioning funds from the levy and proposed its own
amendment to clause 34(7).

Clause 48

354.Amend sub-clause 48 (1) by adding, Attendance Millers - 20 delegates Growers — 20 delegates
Farmers Apex Body Out-growers’ institutions - 20 delegates. This will be specific on the attendees.
This activity did not take place throughout the life of the past Kenya Sugar Board and now it is
corrected.

Committee’s Observation/Recommendation
This proposal can be contained in regulations. It was therefore rejected by the Committee.

355.Amend sub-clause 48 (2) by adding that one of the meetings shall be consideration of Annual
Estimates. To enable participation in equitable allocation of funds for functional of the Board
throughout the sugar industry.

Committee’s Observation/Recommendation
This proposal can be contained in regulations. It was therefore rejected by the Committee.

356.Amend paragraph 52 (2) (f) to read as follows: " Tthe enforcement of levies upon growers for the purpose
of enabling the Sugarcane Growers' Apex Body and mill based out growers' institutions to effectively fulfil
their obligations in accordance with their constitution as per clause 9(af'. Sugarcane farmers’ institutions
must have funds to run their organizations. The constitutions of these organizations have
provided for funding through such levies.

Committee’s Observation/Recommendation

The Committee observed that sugarcane farmers apex bodies are a necessity in disseminating
information especially if that information involves cane development. The apex body is best suited
as a tool in mobilising farmers and also a channel for farmers to air their grievances. Further this
is a proposal to amend clause 52 which provides for offences and therefore the proposed
amendment is misplaced. The proposal was rejected.

Clause 57

357.Amend sub-clause 57 (4) by deleting the words “twelve months" and replace with the words “fuwo
months”. It is now 31 years since the sugar industry was liberalized. Throughout this period
sugarcane farmers have borne the brunt of economic injustice with nowhere to go for redress on
account of absence of regulations.

Committee’s Observation/Recommendation

Two months are not sufficient because of the procedure involved in the approval of regulations.
The Committee amended it to six months after enactment of the Bill.
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Third Schedule, Part 11

858.Amend paragraph 4 to read as follows: “Functions of sugarcane growers’ Apex Body: (a) Promoting and
representing the inlerests of growers; (b) Negotiating or arranging on behalf of such grower members the
terms of production and supply of sugarcane to the factories; and (c) Negotiating cane prices with millers
through sugarcane growers’ Apex Body and Kenya National Federation of Sugarcane Farmers'. To
separate activities of advocacy from service provision.

359.Amend paragraph 4 (d) to read as follows “Effectively participating in lobbying for favorable
government policies in the industry’.

860.Amend paragraph 4 (b) to read as follows: "Functions of mill based out grower's institutions ie.
“provision of services”.

361.Amend paragraph 4 (c) to read as follows: “Providing financial credit or otherwise arranging finance
Jor such grower members in connection with the production of their sugarcane, including land clearance and
preparation, planting, cultivation and tending harvesting, transport and supply of goods and services
relating there to". To provide services that include business activities in support of sugarcane
development and supply which cannot be mixed with advocacy at the same time.

862.Amend paragraph 4 (d) to read as follows: “Providing or procuring services advice and assistance to
such grower members as may be required lo carry out or procure the carrying out of such operations for such
members”.

363.Amend paragraph 4 (e) to read as follows: “Providing or procuring accounting services and books of
records for members in respect of their individual operations”.

364.Delete “sugar lobby grou”. Not necessary, it will cause confusion. Farmers, millers being the main
players are well represented by their institutions. They can hire other experts and consultants as

need be.

Third Schedule, Part 3
365.Amend by deleting paragraph 7 (2) (d) in its entirety because it is not necessary. Millers and
Farmers are well represented under 7 (2) (b) and (7) (2) (c). Experts or consultants can be hired to

advice as necessary.

366.Amend paragraph 7 (8) to read as follows: “Review sugarcane prices based on (1) Reasonable costs of
sugarcane production; (2) The cane price arrived at must cover the costs of its production; (3) Consumption
taxes imposed on sugar shall be added to the costs of sugarcane production and sugar production for on
onward transmission to the consumers; (4) The farmer/mailler sharing ratio shall be 2/3 to the farmer, 1/3
to the miller; (5) Milling efficiency should be pegged at 82% nationally to protect farmers from inefficient
malls (i.e. KR); (6) The sugarcane price in the formula shall be Ex-Factory price based on total costs of
sugarcane and sugar production NOT Net ex-factory; and (7) Extraneous matter shall be limited to not
more than 0.5% compelling delivery of clean cane to the mills". This is practiced internationally.

367.Amend paragraph 7 (¢) (a) to read as follows: “pricing mechanisms for all related costs, charges paid,
accrued and imputed incurved by the farmer including interest charges admimstration and inflation”. Not
all costs are paid in cash. Some accrue and are paid later. Time and use of the farmers’ vehicle and
other equipment must be costed. Inflation is not paid in cash but it affects the value of the cash
paid to the farmer.
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368.Amend paragraph 7 (4) (b) to read as follows: “an Index take into consideration delayed harvesting,
delayed payments, and harvesting of immature cané’. These are necessary calculations to compensate
the farmer e.g. if cane matures at 24 months but it is harvested at 36 months, the farmer will have
lost 12 months of a ratoon crop. Assuming that he expects a yield of 75 tons in 24 months the
tonnage growth is 75-24=3.125 tons per month. Hence at a price of KSh. 4,000 per ton the farmer
will have lost 12 months x3.125x4,000=KSh. 150,000. Similarly, a farm whose cane is harvested at
12 months instead of 24 months loses KSh. 150,000,

369.Amend paragraph 7 (6) to read as follows: “The sugarcane pricing committee shall meet quarterly to
review the operations under its mandate. Or as necessary in addition to quarterly meetings’. The total
mandate of the sugarcane pricing committee is heavy. It cannot be left to be reviewed after 36
months.

Third schedule

370.Re-Arrange Part 6 to Read “Relationship between the miller and the grower”. This important
relationship has been omitted from the Bill. With the exception of some farmers in Muhoroni and
Chemelil whose total sugarcane supplies through growers Institution for year 2021 amounted to
667155 tons equivalent to 8.72% of total national cane supplies of 7,647,224 tons from growers
91.27% the cane was supplied by growers who had direct relationship with millers in Kenya.

Committee's Observation/Recommendation
The Committee proposed deletion of the Third Schedule to the Bill.

4.14 OUT-GROWERS SUKARI SUGAR COMPANY LIMITED

In their memorandum, the out-growers proposed the following amendments to the Bill:

Clause 2

371.Amend definition of the word ‘agreements' to read as follows, “agreements specifying the standard
provisions negotialed by all parties governing the rights and obligations of growers, millers, out-grower
institutions, lransporters, and workers’. This is because the contract should be negotiated and
developed by all parties.

Committee’s Observation/Recommendation
The Committee observed that it would be prudent to add other industry players. The proposal
was adopted with amendments.

372.Amend definition of ‘out-grower to mean, “any person or institution who grows sugarcane for the
production of sugar and by-productions and who has m force of supply contracts in respect of sugarcane
grown on such farm and registered by the Board'. The issue of the catchment area is confusing, it
missed the out-grower institution.

Committee’s Observation/Recommendation
The Committee observed that the definition provided in the Bill is sufficient and therefore rejected
the proposal.

373 Delete definition for the word “sugar catchment ared’. The definition is not necessary.as it zones
farmers. The CS will gazette electoral areas as was done in the past.
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Committee’s Observation/Recommendation
Zoning cannot be wished away in the sugar industry because it will bring order in the sector.
Their proposal was therefore rejected by the Committee.

374.Amend definition of the word “stakeholder” to include transporters, workers, cane cutters, loaders,
molasses dealers and traders.

Committee’s Observation/Recommendation
The Committee observed that the use of the word “includes” means that all persons who have an
interest in the sugar industry are taken into account as stakeholders. The proposal was rejected.

Clause 5
$75.Amend the clause by deleting sub-clauses (a), (b), (c) and (d) because county governments have no
capacity to undertake these roles.

Committee’s Observation/Recommendation
The Committee observed that Agriculture is a devolved function and counties have been facilitated
to undertake these roles. The proposal was rejected.

876.Amend sub-clause 5(e) to read as follows, “establish an efficient road network for the movement of
sugarcane through the use of cess fund collected and retained by the miller; managed by a committee
comprising five grower representatives and millers'. Cess should be managed by both miller and out-
grower.

Committee’s Observation/Recommendation
Collection of cess is a function of county governments. This proposal was rejected by the
Committee.

Clause 6

877.Amend sub-clause 6(1) (b) to read as follows, “five representatives nominated by growers’ organisation
Jfrom electoral areas gazetted by the Cabinet Secretary’. The last KSB election was characterised by
violence, corruption, mismanagement, lack of transparency and rigging.

Committee’s Observation/Recommendation
Election is the fairest way of selecting the representatives of farmers. This proposal was rejected
by the Committee.

378.Amend sub-clause 6(2) (a) by deleting the word “appointment’ and replacing with the word
“gazelled’ and add the words, “the CS shall gazette the chairperson”. This is because he is already
appointed by farmers and only awaiting gazettement.

Committee’s Observation/Recommendation
The Committee noted the Mwongozo code and agreed that the chairperson should be appointed
by the President and gazetted as such.

379.Amend sub-clause 6(3) by deleting the degree requirement because farming is about practical
skills and not degrees. It will deny members the opportunity.
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Committee’s Observation/Recommendation
The KSB is a professional body that requires a person with the relevant academic qualifications as
the chairperson.

Clause 20
380.Amend by deleting sub-clause 20(1) because importers will take advantage.

Committee’s Observation/Recommendation
This proposal was rejected by the Committee.

Part IV
381.Delete clause 29, 30, 31 and 32 because it they are oppressive.

Committee's Observation/Recommendation
The Committee observed that the aspect of entry and inspection of land and buildings and also
appointment of crop inspectors is vital to the development of sugar industry in Kenya. The

proposal was dropped.

Clause 34

582 Amend sub-clause 34(2) to read as follows, "the Cabinet Secretary shall in consultation with the Board
by order in the gazette impose a levy on domestic sugar of no more than two percent and seventy per centum
of CIF value on imported sugar to be known as the sugar development levy’. To discourage surplus sugar
imports by cartels.

Committee’s Observation/Recommendation

The Committee observed that in accordance to WTO agreements the levy on imported sugar and
that of locally manufactured sugar ought to be the same. It was also noted that in 2015 the levy
was 4 percentum. The proposal was not adopted.

383.Insert the following new paragraph under sub-clause 34(2), “the levy imposed under sub-clause (2)
shall be collected by mallers and disbursed to the Commodities Fund with the Board undertaking the role of
supervision”. For accountability of the money.

Committee's Observation/Recommendation

The Committee observed that there are proper channels of collecting the levy as is being done
currently by the commodities fund. Further this is an administrative role which can be performed
by the commodities fund in conjunction with the millers and other value chain actors in the sugar

industry. The proposal was dropped.

Clause 35

384¢.Amend sub-clause 35(1) to read as follows, “There is established a Fund to be known as Sugar
Development Fund which shall be administered by an independent Board of Trustees comprising of one
grower and two others with extensive knowledge in law, agricullure, banking or economics”. This is for
good corporate governance and accountability of the Fund.

Committee's Observation/Recommendation
— The Committee—observed-that the-fund-should-be- maintained-by-the-Commodities Fund-which
currently maintains it. Within the Commodities fund, is a sugar development fund which does
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exactly what the fund is proposing to do. The Committee proposed to entrench the Commodities
Fund in law. The proposal was rejected.

385.Amend paragraph 385(1) (b) to read as follows, “the Trustees be appointed by the Cabinet Secretary for
Agriculture for a term of 3 years renewable once’.

Committee’s Observation/Recommendation

The Committee observed that the fund should be maintained by the commodities fund. Within the
Commodities fund, is a sugar development fund which does exactly what the fund is proposing to
do. The Committee proposed to entrench the Commodities Fund in law. The proposal was
rejected.

Clause 40

$86.Amend sub-clause 40(4) to read as follows, “The members of the Tribunal appointed under sub-section
(2) shall hold office on appointment basis, and paid salaries and not allowances”. Working on a part-time
basis will prolong the dispute resolution.

Committee’s Observation/Recommendation
The Committee observed that it is a standard practice for all members serving in a tribunal to serve
on a part time basis.

Clause 55
387.Amend sub-clause 55(8) to read, “a person appointed as director under sub-section (1), shall serve for a
term not less than three and a half'years”. For institutional memory after election of KSB directors.

Committee’s Observation/Recommendation
Clause 55 was deleted by the Committee.

First Schedule
388.Delete the entire Schedule because the electoral areas are to be determined by the Cabinet
Secretary and the area under coverage is not realistic.

Committee's Observation/Recommendation
The Committee observed that the First schedule is provided for election of representatives to the
office of member to the Board. The proposal was not adopted.

Third Schedule, Part 3
589.Amend paragraph 6(2) (a) to include that burnt sugarcane shall only be rejected when it is under
12 months and when it is stale because only underage cane cannot be milled.

390.Amend by deleting paragraph 6(2) (b) because it can be abused by millers who do not have the
interest of farmers.

891.Amend paragraph 7(1) (c) to read as follows, “three persons nominated by the sugarcane growers’
organisations”. T'o provide for nomination by the organisation.

392 Amend by deleting paragraph 7(3) (d) because farmers are not educated on the cane-based
payment system.
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Committee’s Observation/Recommendation
The Third Schedule to the Bill was deleted by the Committee.

4.15 SOUTH NYANZA SUGAR COMPANY LIMITED
In their memorandum, SONY Sugar proposed the following amendments to the Bill:

Clause 54

393.Amend the clause by harmonising it to the Privatisation Act in order to encourage investors to
invest in the sugar companies.

Committee's Observation/Recommendation
The Committee deleted the clause 54

First Schedule
394.Amend the Schedule by grouping Kisumu, Kericho, Nandi and Uasin Gishu under the Rift Region
and Kisii and Nyamira added to the Southern Region.

Committee’s Observation/Recommendation

The Committee observed that the First schedule is provided for election of representatives to the
office of member to the Board. Further, The Committee observed that there is need to provide
zoning of catchment areas in order to curb irregularities experienced in the catchment areas such
as cane poaching, cane agreements not being adhered to. The Committee agreed with the proposal
to zoning,.

Third Schedule

395.Amend Part 1 (2) and Part 2 (4) by providing definition for out-grower institutions because the
definition in the Bill does not provide the qualifications for an institution to be an out-grower
institution.

396.Amend paragraph 5(a) to read as follows, “weigh the harvested sugarcane on designated and registered
weighbridges”. Millers are required to weigh the harvested sugarcane at the farmgate which is not
practical.

Committee’'s Observation/Recommendation
The Third Schedule to the Bill was deleted by the Committee.

4.16 KENYA NATIONAL FEDERATION OF SUGARCANE FARMERS - SONY SUGAR
BRANCH

Clause 2

397.Amend definition of “Sugarcane Growers Apexr Body' to read as follows, “A national registered
organisation whose membership shall be mill level registered farmers’ institutions and groups championing
the rights under a cane supply contract and in catchment areas under the First Schedule gazette as such by
the Cabinel Secretary for the time being responsible for agriculture”,

Committee’s Observation/Recommendation

Their proposal was adopted by the Committee.
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398.Amend definition of “Dispute Resolution Commatted” to read as follows, “A committee established within
each Sugar Mill level comprising of two representatives from the miller, 2 farmers’ representatives and 1
representative from the county government to resolve all minor disputes arising between the parties within
such milling zones".
Committee’s Observation/Recommendation
The Tribunal established in the Bill will resolve all disputes in the sugar sector.

399.Amend definition of “Agreements” to read as follows, “the agreements and/or tripartite cane contact
agreement specifying the standard provisions governing the rights and obligations of growers, millers and
out-grower institutions in the sugar industry’.

Committee’s Observation/Recommendation
The Committee observed that the word tripartite is limiting and therefore rejected the proposal.

400.Amend definition of “Cess Committee’ to read as follows, “a committee established within sec....... with
Jull representation of sugarcane farmers who are the main contributors for the monitoring of the utilisation
of such finds”.

Committee’s Observation/Recommendation
Cess is collected by county governments. The county governments will therefore form the cess
committee if they establish that there is need for the committees.

Clause 6
401.Amend paragraph 6(1) (b) to read as follows, “the five representatives elected by the registered growers’
institutions from each sugar caichment area as per the First Scheduleé’.

Committee’s Observation/Recommendation

The Committee observed that there is no need to insert the word “registered” because the
sugarcane farmers organisations will ultimately register the farmers. The proposed amendment is
superfluous. The proposal was dropped.

Clause 25
402.Amend paragraph 25(b) to read as follows, “five representatives elected by the registered growers’
imstitutions from each sugar catchment area as per the First Schedule'.

Committee’s Observation/Recommendation

The Committee noted that management of the Institute ought to be done by professionals. Hence
there was no need for farmers to be represented because the CEO of the Board will ably represent
them. The proposal was not adopted.

Clause 34
403.Amend sub-clause 34(7) to include sugarcane farmers apex institutions because the apex body
represents all sugarcane growers in the country.

Committee’s Observation/Recommendation

The Committee observed that sugarcane farmers apex bodies are a necessity in disseminating
information especially if that information involves cane development. The apex bhody is best suited
as a tool in mobilising farmers and also a channel for farmers to air their grievances. The proposal
was adopted with amendments.
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Clause 40

404.Amend the clause to provide a local dispute resolution mechanism to help deal with other minor
matters that can be solved locally within mill level. The committee should comprise of 2 miller
representatives, 2 growers' representatives and 1 county government representative who shall be
the chairperson.

Committee’s Observation/Recommendation
The Tribunal is established in the Bill to resolve all disputes in the sugar industry. The proposal
to establish local dispute resolution committees was rejected by the Committee.

Clause 55
405.Amend sub-clause 55(1) to include state owned sugar companies. Growers’ representatives should
be given full responsibility to nominate growers' representatives to such boards.

Committee's Observation/Recommendation
The Committee proposed deletion of clause 55.

406.The cane pricing committee should be established with proper farmers’ representation and in
consideration of the five sugar catchment regions and nomination of the said farmers'
representatives be done with respective growers’ institutions registered with the regulator and
with membership across the respective regions.

Committee’s Observation/Recommendation
Cane pricing is a function of the Board and therefore no need to put in place a cane pricing
Committee. Their proposal was rejected by the Committee.

First Schedule

407.Proposed that zoning be done according to regions as follows: Rift Region (Kericho, Nandi and
Uasin Gishu); Coastal Region (Kwale, Lamu and Tana River); Southern Region (Homabay,
Kisumu, Migori and Narok); Upper Western Region (Bungoma and Transnzoia); and Lower
Western Region (Busia, Kakamega, Siaya and Vihiga).

Committee’s Observation/Recommendation

The Committee observed that there is need to provide zoning of catchment areas in order to curb
irregularities experienced in the catchment areas such as cane poaching, cane agreements not
being adhered to. The Committee agreed with the proposal but with amendments.

408.Include the Kenya National Federation of Sugarcane Farmers as the national sugarcane growers’
apex body.

Committee’s Observation/Recommendation
The sugarcane growers’ apex body is already provided in the Bill.
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PART FIVE
5 FIELD VISITS

409.During the stakeholder engagement retreat held on Friday, 24" March 2023 at Holiday Inn Hotel,
Two Rivers Mall, the Committee resolved to conduct field visits to sugar companies in order to
appreciate the conditions under which they operate, the challenges that they experience in their
day-to-day operations, the status of the factories particularly the public mills and to interact with
farmers who supply sugarcane to the factories. The Committee conducted field visits as follows:

5.1 WESTERN REGION AND KISUMU COUNTY

410. The Committee undertook field visits between Thursday, 18™" and Saturday, 15% April 2023 to the
following sugar companies:
.. West Kenya Sugar Company;
ii.  Butali Sugar Mill;
ii.  Nzoia Sugar Company Limited;
iv.  Mumias Sugar Company Limited;
v.  Busia Sugar Industry Limited;
vi.  Kibos Sugar Company Limited;
vii.  Miwani Sugar Company Limited;
viii.  Chemelil Sugar Company Limited; and
ix.  Muhoroni Sugar Company Limited.

411.During the field visits, the Committee conducted a tour of the companies and established that the
privately owned sugar mills were well maintained while the government owned sugar mills were
run down and struggling financially.

412.The Committee received the following submissions from sugar company management and out-
growers during the field visits:

5.1.1 WEST KENYA SUGAR COMPANY

413.The Company's management and farmers submitted that the SDL should be charged on all sugar
imports and exports. These Levy should benefit the farmer through construction of feeder roads
and support the community through CSR activities. Farmers recommended that 75% of the levy
should be used for purposes of cane development. The Company’s management submitted that the
Levy should be distributed as follows: 15% price stability; 20% to the KSB; 20% to research; and
45% in infrastructure.

414.The farmers were opposed to zoning proposing that farmers and millers should be left free to
develop their relationships and agreements irrespective of their location within the sugarcane
catchment areas.

415.Both parties submitted that sugar packaging by supermarkets and sugar millers who rely solely on
imports should be banned. Additionally, imports and exports should be regulated.

416.They supported the re-establishment of KSB to regulate operations and relationships of the sugar
farmer, sugar miller and the consumer. The Board should have representatives from millers and
out-growers. KSB will also address a myriad of challenges facing state owned factories e.g. poor
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management, corruption, government interferences, disputes between factories and sugarcane
farmers, inadequate funding for cane development etc.

5.1.2 BUTALI SUGAR MILL

417.The Butali sugar management requested the Committee to fast-track consideration of the Sugar
Bill, 2022 so as to reinstate the Kenya Sugar Board. They supported the amendments proposed to
the Bill by KESMA.

418.They requested the Committee to push the Ministry to develop crop (sugar) regulations to
regulate all players in the industry.

419, The management was in support of the introduction of zoning on priority basis.

420.They stated that government owned factories should endeavour to pay farmers on time and
embrace good governance

421.Sugar companies were jointly looking for ways to mitigate against harvesting of immature cane.
Additionally, they proposed that the Sugar Pricing Committee needs to be reconstituted to
address price fluctuations in the industry. Further, CF needs to be empowered to be able to collect
the levies and approve funds requests by millers on time.

422. They proposed that VAT needs to be reduced from 16% to 8% in order to improve the business
environment.

423.KESMA and KNFSF need to be legally recognised as apex bodies to reactivate out-growers’
companies by each mill to represent their farmers. Further, the Sugar Taskforce Report of 2019
should be implemented and regional research centres created in each of the five sugar catchment
regions.

5.1.8 NZOIA SUGAR COMPANY LIMITED

424. The famers proposed that the SDL should be imposed on all imports and exports at 5%, local
millers at 3% and consumers at 2%. The levy should not be a perpetual fund but have a timeline to
morph into a fully-fledged sugarcane farmers’ bank. 75% of the levy should be used for purposes of
Cane development.

425.The farmers proposed that county governments should work with millers and farmers in the
planning and utilization of cess in improving infrastructure in the sugar catchment areas.

426.The farmers opposed zoning and encouraged the Committee to allow the use of farmer-miller
agreements irrespective of their location within the sugarcane growing area. They observed that
contractual farming is better suited in the current environment.

+27. They proposed that a policy banning repackaging of sugar by supermarkets and sugar companies
who rely solely on imported sugar mainly for repackaging and selling in their respective brand
names be put in place.

428.They also proposed that institutions participating in CSR activities should be given tax rebates.
They observed that the future of the sugar industry lies in the energy sector. There should be laws

Hepore of the Departmental Committee on Agricalture and Livestock an the cansideration of the Sugar Bill (National Assembly Bl PAGE 78/80
No. 22 of 2092)



that encourage power production to the national grid by implementing policies aimed at replacing
the fossil fuel generators with environmentally friendly options from the sugar industry.

429.In conclusion, they submitted that farmers should be free to join an organization of their own
choice.

5.1.4 MUMIAS SUGAR COMPANY LIMITED

430.The MD, Mumias Sugar Company informed the committee that the Company was under
rehabilitation on resumption of operations after almost seven (7) years of closure. He stated that
the company had managed to revive three weighbridges and replaced several fuel pumps that were
defective.

431.The new management had managed to put almost 1,852 acres of land under cane cultivation. The
Company had boosted cane supply by the enrolling 11,456 farmers into the Company’s cane

supply register.

432, The Company had employed a total of 900 persons on full time basis and 1000 on contractual
terms.

433.In order to boost confidence of farmers in the Company, arrears owed to them arising from cane
supplied from July 2022 to April 2023 amounting to KSh. 1.7 billion were settled. The price of
sugarcane purchased from farmers had increased to KSh. 5,500 per ton.

434.The company had contributed to the revenue of the County Government of Kakamega by paying
cess totalling to KSh. 8.2 million. The Company had spent over total KSh. 1.6 billion as capital
injected in order to revive the factory.

485. The MD informed the Committee that the Company was faced with several challenges including:

L. Multiple suits filed against the company. A total of 10 cases were filed allegedly by the
Company's competitors and seven (7) were dismissed with the cost of suits awarded in two
(2) of them.

ii.  Unfair competition where other sugar millers purportedly engaged in practices such as
destruction of cane within the zone of Mumias Sugar Company and persuading farmers
contracted by the Company to harvest immature cane and sell to them.

iii. Terms of the lease agreement provided that the lessee conduct rehabilitation on the
Company within 8 to 9 months after execution of the Agreement. This was a tall order
because the Company required more time for full rehabilitation.

iv.  The Company had a production capacity of 8,500 tonnes per day. A capacity which the
Company was unable to meet due to several reasons such as reduction in availability of
cane caused by farmers abandoning sugarcane farming in the region.

v.  Negative media coverage that claimed that the company had imported sugar from Uganda.

436.Mumias Sugar Company supported zoning because other sugar companies had allegedly
trespassed into its zone and operated there while it was non-operational due to insolvency for
about seven years. Zoning will reduce instances of unfair competition or business practices and
increase agricultural produce through calculated investments.

437. The MD informed the Committee that the industry required long-term policies to promote its
growth and stability.
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5.1.5 BUSIA SUGAR INDUSTRY LIMITED

438.The Company’s management supported licensing as provided for in the Bill. They stated that it
was important to regulate sugarcane millers through licensing and that the mandate was well
domiciled within the proposed KSB.

489.The Company supported zoning with slight proposed amendments to have Mumias Sugar
Company area to feature in Kakamega. The Company further stated that delineation will reduce
cases of unfair business practices such as cane poaching by enforcing that no miller should
establish a cane buying centre or a weighbridge outside the allocated catchment area. They also
proposed that sugar mills be established not less than 40 Km radius from another in order to
tackle the issue of poaching of young cane by rival millers.

440.The Company fully supported the reinstatement of the Sugar Board as provided in the Bill and
claimed that AF A, Sugar Directorate reversed many gains made by the initial KSB.

441.They proposed that the prices of sugarcane should be determined by the market forces of demand
and supply and not set by the sugarcane pricing committee.

442.The management proposed that the Government should give millers sugar importation quotas
based on production capacity. They further proposed that the allocation be shared between the
millers and the KNTC.

4+43. The management requested the Committee to assist private sugar companies in acquiring idle
Government land for cane production in order to increase sugarcane production in the country.
This will ensure that sugar production in the country satisfies demand hence therefore reducing
the importation of cane or sugar into the country.

444. They also proposed a total ban on repackaging and rebranding of both locally manufactured and
imported sugar because it denies millers the intellectual property ownership rights and also
interferes with traceability in case of a faulty product.

445.They proposed that environmental protection should be enhanced by compelling sugar companies
to exhaust bagasse brigquettes for fuel as an alternative to firewood.

5.1.6 KIBOS SUGAR COMPANY LIMITED

446. The Company's management supported enactment of the Sugar Bill, 2022 into law with the
Justification that it will bring a lasting solution to the problems experienced in the sugar industry.
Farmer associations also supported the Bill and lauded efforts of the sponsor of the Bill, Hon.
Emmanuel Wangwe, MP. They However, brought to the attention of the Committee that
enactment of the Bill should be followed up by formulation of regulations to operationalize the
proposed Act. They pointed out that the Sugar Industry lacked Regulations for almost two
decades therefore hindering interpretation and operation of previous the Act.

447.The management was of the view that the Government's position of restricting importation of
sugar was detrimental to the sugar industry because locally produced sugar was not enough to

meet the demand due to shortage of sugarcane. They further observed stakeholders in the sugar
industry should be given permits to import sugar into the country and do reprocessing.
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448. They noted that the cost of producing sugar was relatively high due to the high taxes imposed on
every aspect of the industry namely, milling, cost of inputs and heavy taxation on the importation
of raw materials. They implored the Committee to look into the issue and work on policies that
will reduce taxation on the sugar industry.

+49. The management and the farmers supported the establishment of the KSB as provided for in the
Sugar Bill, 2022. Farmers expressed concerns regarding the Agriculture and Food Authority,
Sugar Directorate, stating that it had proven to be ineffective in carrying out its mandate.

450.Both the management and farmers supported privatization of the government owned sugar mills.
They however emphasized that privatization will be ineffective if importation of sugar is
uncontrolled.

451.The farmers proposed that farmers board or an apex body should be established of the to deal with
representation of farmers on all levels of decision-making including issues such as importation of
sugarcane. They gave a framework for the establishment of the board through regulations and
midwifed by the Ministry of Agriculture and Livestock Development.

452.The farmers were against the setting up of Cane Testing Units because the few that had been
initiated were not functional and therefore served as avenues for embezzlement of funds.

5.1.7 MIWANI SUGAR COMPANY LIMITED

453.The out requested the Committee to help revive the sugar industry in the region. The farmers
expressed difficulty in making profit from cane growing despite sugarcane farming being the
major economic activity in the area.

454.Farmers advocated for the reestablishment of the Kenya Sugar Board because it would streamline
the sugar sector for the benefit of the sugar farmers, millers and consumers. The Board should
have representatives elected by grass-root groups.

455.The farmers called upon the Committee to help revive the sugar industry. They were in support of
the privatisation of Miwani Sugar Company Limited but requested that public participation is
carried out before the privatisation process kicks off.

456.Farmers averred that they should be involved in the management of the Board so as to agitate for
their access to farm inputs like subsidized government fertilizers which is necessary for cane
development.

457.The Ministry should communicate the intention to import sugar at least three months prior to
through a gazette notice. Importation should be clearly communicated to the millers in terms of
costs, quantities, and period expected to allow local millers to plan well and forecast.

458.The famers advocated for reintroduction of the SDL and strengthening of its administration to
achieve the following: Provide an opportunity for sugar millers to access funding for annual
maintenance of their factories and agricultural machinery; allow farmers and millers with nucleus
farms to borrow money for cane development; and support construction and maintenance of feeder
roads and bridges for easier supply of raw materials to the mills. They proposed that 75% of the
levy should go towards sugarcane development.
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5.1.8 CHEMELIL SUGAR COMPANY LIMITED

+59.In a meeting with farmers at Chemelil Sugar Company, they proposed that grants for maintenance
of feeder roads need to be provided and the cess paid to the County Governments of Nandi and
Kisumu properly utilized. Further, recommendations made by the Sugar Taskforce should be
enhances especially those on zoning.

460. They requested for facilitation and access to farm inputs like subsidised government fertilizer for
cane development at the company nucleus estate.

461.The farmers were opposed to privatization of Chemelil Sugar Company citing Mumias Sugar
Company as a failed project despite its privatisation.

5.1.9 MUHORONI SUGAR COMPANY LIMITED

462.The farmers and workers were in support of the establishment of KSB as an apex body in the
industry. They also proposed that the cess committee should be formed to administer payment of
cess to county governments and ensure that a percentage of the cess collected is used to promote
and develop the Sugar Industry.

463.The farmers and the workers called for separation of the management of Muhoroni Sugar
Company Limited from that of Miwani Sugar company Limited. They stated that both Companies
had the same joint receiver managers and that it was necessary to have their own manager
separate from that of Miwani Sugar Company because the Company required special attention and
the challenges faced by the Company were different from those faced by Miwani Sugar Company.

164. The Company workers cited lack of payment of salaries for a period of up about 46 months. The
Company had been the source of livelihood for many residents of the area before its collapse and
therefore pointed out the importance of its revival. The workers, through their representatives,
called for the privatization of the company in a bid to initiate its revival.

5.2 SOUTH NYANZA REGION AND NAROK COUNTY

465. The Committee undertook field visits between Monday, 8" and Wednesday, 10" May 2023 to the
following sugar companies:
1. Transmara Sugar Company Limited;
ii.  Sukari Sugar Company Limited; and
iii. SONY Sugar Company Limited

466. The Committee held meetings with the management and sugarcane farmers in the above sugar
companies and established that:

5.2.1"TRANSMARA SUGAR COMPANY LIMITED

467.The Sugar Company is located in Kilgoris Sub-County in Narok County. The Company is owned
by Sucriere Des Mascareines Limited (SML), a Mauritian Company with a shareholding of 71% and
local investors with a shareholding of 29%.

468.The Company had contracted 17,000 sugarcane farmers in Narok County and was spending KSh.
9 billion on input to farmers. The Company operates for 11 months in a year and is usually closed
between April and May for maintenance.
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469. The Company’s management informed the Committee that some farmers bridge the contract with
the Company so as to evade paying for the inputs. To deal with this, the management proposed
that zoning and regulations protecting farmers and factories need to be introduced.

470.The management further observed that there is no mechanism by AFA to check on the growth of
sugar companies. The Authority needs to be given more power to regulate the sugar industry.

471.0n their part, farmers complained that despite having a 24-month contract with the Company,
some sugarcane had stayed in the farms for 50 months mainly because sugarcane production was
higher than the company's capacity. They stated that monopoly on their cane needs to be
abolished and were therefore not in support of zoning. To address this, they averred that farmers
should charge interest to the Company for sugarcane that stays in the farm beyond the contract
time.

472. The farmers raised concern about the harsh penalties imposed on them if their sugarcane gets
burnt ie. the sugarcane is paid on sucrose content, the farmer is paid KSh. 400 per tonne, the
farmer is paid after three to six months and farmer meets the cost of transporting the sugarcane
from their farm to the Company.

473.Additionally, farmers complained of delayed payments, inaccessibility of the Company's
management, delays in supply of cane seed, many hidden costs leading to reduced income to the
farmers, lack of consultation when coming up with the contract, the CSR activities undertaken by
the Company are not commensurate to the profits that they make and payment is only made for
sugar and not other by-products like molasses.

5.2.2 SUKARI SUGAR COMPANY LIMITED

474.Sukari Sugar Company Limited is owned by the Rai Group and is located in Ndhiwa Subcounty,
Homabay County.

475.In a meeting with the Committee, the management of Sukari submitted that they were in support
of the reintroduction of the Kenya Sugar Board and the Sugar Development Levy. They observed
that the Kenya Sugar Board should be a regulator and not manager of the SDL. The SDL can be
collected by KRA because it has enforcement mechanism and managed by the Commodities Fund.

476. They proposed that the SDL should be distributed mainly to the farmers and millers instead of
being used to cater for administrative expenses of KSB. The SDL should be used for construction
of bridges, cane development, purchase of machinery for road development and repair of roads to
ease accessibility to farms during cane harvesting.

477. The management also supported introduction of the Sugar Tribunal especially to resolve cases
between millers and farmers. They observed that there were many cases in court and it takes long
for them to be concluded in the court system.

478.Additionally, the management stated that county governments collect cess of 1% of farmers’
earnings that is meant to be used for the repair of roads. Sugar companies remit the money to
county governments but the roads are not repaired. They proposed that the Bill should prescribe
the use of the money.
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479.With regards to poaching, they stated that it should not be introduced in the Sugar Bill because it
is discriminative and Kenya is a free market. To deal with it, they proposed that contract farming
for farmers should be introduced and laws against cane poaching put in place.

480.In conclusion, the management informed the Committee that there was need to enhance research
in the sugar sector in order to improve sugarcane varieties. Research will help develop high
yielding sugarcane that matures in a short time.

481.0n their part, farmers lauded Sukari Sugar Company for quick payment. They received their
payment within four (4) to seven (7) days after supplying sugarcane to the Company. They also
expressed their gratitude to the Company for their role in cane development, offering of
scholarships and maintenance of roads.

482.They also supported the reintroduction of KSB because AFA had done nothing for the sugar
sector since its inception. They also supported reintroduction of the SDL and the usage must be
clearly stipulated in law in order to ensure accountability. The Levy should be managed by a
trustee and not KSB.

488.They complained about bad roads that had made it difficult to transport sugarcane from their
farms to the Company, lead to high cost of sugarcane transportation and cane spillage reducing
the sugar tonnage.

484.The farmers also observed that extension services need to be reintroduced. They proposed that
these services should be domiciled in the National Government because it appeared that county
governments were not able to handle them.

485.Additionally, the farmers called for introduction of insurance against burning of sugarcane, crop
development should be done by CF, free sugarcane market system (opposed zoning), devolving of
the sugar tribunal to county level for accessibility by farmers, clear stipulation of penalties for
sugarcane poaching in the contracts, putting in place of regulations on cane poaching and stopping
of illegal sugar importation.

5.2.3 SOUTH NYANZA SUGAR COMPANY LIMITED

4+86.5ONY Sugar Company Limited is a government owned sugar company in Uriri Sub-County,
Migori County.

487.In a meeting with the Committee, the Company’s management observed that there was need to
protect public milling companies by writing off historical debts and bailing them out of their debts.
In November 2021, the Company requested for KSh. 500 million from the Government and was
given KSh. 317 million, KSh. 138 million was used for maintenance of the factory while KSh. 138
billion was used to pay farmers.

488.0n how the Company accrued the historical pending bills, the management stated that the
Company lost KSh. 4 billion of their investment to cane poaching by private sugar companies. The
debts were accrued between 2017 and 2020.

489. The management noted that the sugar subsector needs to be mainstreamed. They were not keen
on where the SDL is domiciled as long as there is a levy for the sugar industry.
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490.0n their part, the out-growers submitted that there should be one sugar industry agreement for
all sugar companies prepared by all stakeholders so that interests of all stakeholders are taken care
of.

491.They supported reintroduction of the KSB and zoning of sugar catchment areas for order in the
industry. They expressed concern in the classification of sugar as a commodity instead of food
which has resulted in high taxes.

492.The farmers were opposed to the privatisation of public sugar companies mainly because private
sugar mills do not employ locals and if they do, the pay is low; private mills do not maintain roads;
and private millers import sugar.

498.The farmers raised concern about obsolete machines in the Company which resulted in high cost
of production. They observed that there was need to have a level playing ground for private and
public sugar milling companies.

494.The workers’ union informed the Committee that employees of the Company were not paid
salaries in 2019 and 2020 though the Company was paying the salary arrears. They observed that
only 700 workers in the Company were employed on permanent and pensionable terms. Over 900
workers had been working on contractual terms for the last 30 years. They noted that there was
need to regulate board meetings because a lot of money was being used to pay board members
instead of going into other important areas like paying salary arrears.

5.3 KWALE INTERNATIONAL SUGAR COMPANY LIMITED

495.The Committee undertook a field visit to Kwale International Sugar Company on Friday, 16
June 2023. The Company is located in Msambweni Sub-County, Kwale County. It is owned by
Pabari Investments Limited, a Kenyan Company with a shareholding of 80% and Omnicane
Limited, a Mauritian Company with a shareholding of 20%.

496.The management informed the Committee that KISCOL has the following components: A 3300
TCD factory; nucleus land; irrigation network comprising of dams, boreholes and bulk water
supply system; 18 MW co-generation plant; and out-grower farms.

497.KISCOL is set up where Ramisi Sugar Factory was located. The Company was allocated 15,000
acres (6082 Ha) from the 42,000 acres (17,000 Ha) belonging to Ramisi Sugar Factory and 27,000
acres were set aside for relocation and settlement of squatters. The lease for the 15,000 acres was
issued to KISCOL by the National Treasury on behalf of the Government in 2007.

498.The project was projected to attain full commercial operations in March 2015 but this is yet to
happen due to the following: Occupation of part of the Company’s land (almost 2500 Ha) by
squatters which has resulted in court cases: excision of 1,000 Ha from the lease area to extend Base
Titanium's Special Mining Lease; and political incitement by local leaders.

499.Sugarcane farmers informed the Committee that the prolonged drought in 2022 led to the drying
of sugarcane, consequently, they were not able to service the loans that they had taken from AFC.
Resultantly, AFC had auctioned some of their property to recover the loans. They raised concern
about the huge sums of money required by AFC before loans are approved.
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500.They observed that the cess collected from them by the County Government of Kwale was not
used for the intended purpose of repairing roads, bridges and for extension services. They also
observed that AFA had not been felt in Kwale County since its inception.

501.In order to improve the livelihood of sugarcane farmers, the farmers proposed that importation of
sugar should be done by SACCOs so that farmers are able to sustain themselves during the dry
season, an out-grower office should be set up to provide extension services, permits should be
provided to KISCOL to plant the improved sugarcane varieties which will increase their yield, and
seed cane should be provided to farmers.

502.The farmers supported reintroduction of KSB and requested for the provision of insurance for
sugarcane to cover them when their sugarcane gets burnt or when production is affected by
unfavourable climatic conditions.
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PART SIX
6 COMMITTEE OBSERVATIONS

Having considered the Bill, the Committee observed that enacting the Sugar Bill (National Assembly
Bill No. 34 0f 2022) into law will bring several potential benefits to the sugar industry, including:

6.1 OBSERVATIONS ON THE BILL

503.Regulating the sugar industry: The sugar law will help to regulate the sugar industry in Kenya
as it will ensure that producers and manufacturers comply with established standards and
guidelines, This will help in improving the quality of sugar products and ensure that consumers
are protected from harmful or substandard products.

504.Encouraging investment: A clear legal framework for the sugar industry will make it easier for
investors to understand the regulatory environment and make informed decisions about investing
in the sector. This can lead to increased investment in sugar production and processing facilities,
which will create jobs and drive economic growth.

505.Protecting domestic producers: The Sugar Bill, 2022 has provisions that protect domestic sugar
producers from unfair competition from foreign imports. This will help to support local sugar
production and ensure that Kenya's sugar industry remains viable and sustainable.

506.Promoting food security: The sugar industry is an important part of Kenya's agricultural sector,
and promoting the growth and development of the industry can help to promote food security in
the country. This is especially important given Kenya's dependence on imported sugar and other
food products.

507.Generating revenue: A well-regulated sugar industry will generate significant revenue for the
Kenyan government through taxes and other fees. This revenue will be used to support important
social programs and infrastructure projects.

6.2 OBSERVATIONS FROM THE FIELD VISITS

508.Eleven (11) CTUs had been installed in both public and private sugar companies. All the CTUs
were not operational despite the heavy investment used by AFA to put them in place. AFA had the
responsibility of operating the CTUs in the pilot stage in both private and public mills.

509.The public sugar companies were run down. The technology used in most of them was outdated
resulting in reduced efficiency and effectiveness and high maintenance costs. Additionally, the
companies were heavily indebted especially to farmers who supplied cane to them and their
employees.

510.The sugarcane varieties in all places visited by the Committee were low yielding. This was
attributed to low funding on account of sugar research.

511.AFA’s impact had not been felt by farmers and management of sugar companies visited by the
Committee.
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PART SEVEN
7 COMMITTEE RECOMMENDATION

The Committee having reviewed the Sugar Bill (National Assembly Bill No. 3¢ of 2022) recommends
that the House approves the Bill with amendments.

SIGNED

HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON
DEPARTMENTAL COMMITTEE ON AGRICULTURE AND LIVESTOCK
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STARKEHOLDERS

AGRICULTURE AND FOOD AUTHORITY (SUGAR DIRECTORATE)
1. Ms. Patricia Njeru - Director, Market Research & Product Development
2. Mr. Samuel Kemboi

AGENDA
1. Prayers
2. Preliminaries/Introductions

i. Adoption of the Agenda

1. Remarks by the Chairperson
5. Confirmation of Minutes/Matters Arising
Meeting with the Agriculture and Food Authority (Sugar Directorate) to be briefed
on the Sugar Development Levy, Sugar Development Fund and Catchment Areas
Clause by clause consideration of the Sugar Bill (N.A. Bill No. 34 of 2022)
Adoption of the Report on the Consideration of the Sugar Bill, 2022
Adjournment/Date of the Next Sitting

-

U~ I

MIN. NO. NA/A&L/2028/1387: PRELIMINARIES

The meeting was called to order at two minutes to three o'clock with a word of prayer by the
Chairperson. The Chairperson then invited the meeting to deliberate on the day's agenda.

MIN. NO. NA/A&L/2023/138: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the following sittings were confirmed as a true reflection of the proceedings:

1. 30" Sitting held on 6™ June 2023 having been proposed by Hon. Pamela Njeru, MP and
seconded by Hon. Brighton Yegon, MP;

2. 31" 5Sitting held on 21" June 2023 having been proposed by Hon. David Kiplagat, MP and
seconded by Hon. Pamela Njeru, MP;

8. 32" Sitting held on 23" June 2023 having been proposed by Hon. Peter Salasya, MP and
seconded by Hon. Pamela Njeru, MP;

4. 88" Sitting held on 23" June 2023 having been proposed by Hon. Pamela Njeru, MP and
seconded by Hon. Peter Salasya, MP.

5. 34" Sitting held on 24" June 2023 having been proposed by Hon. Justice Kemei, MP and
seconded by Hon. Peter Salasya MP.

6. 85" Sitting held on 24™ June 2023 having been proposed by Hon. Pamela Njoki, MP and
seconded by Hon. Justice Kemei, MP.

MIN. NO. NA/A&L/2028/139: MATTERS ARISING

No matters arose from the confirmed minutes.
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MIN. NO. NA/A&L/2023/140: MEETING WITH THE AGRICULTURE AND
FOOD AUTHORITY (SUGAR
DIRECTORATE) TO BE BRIEFED ON THE
SUGAR DEVELOPMENT LEVY, SUGAR
DEVELOPMENT FUND AND CATCHMENT
AREAS

Officers from the Agriculture and Food Authority (AFA) were ushered into the meeting. The
Chairperson called for introduction of those present in the meeting before inviting Ms. Patricia
Njeru to present AFA’s submission. Ms. Njeru submitted that:

Sugar Development Levy (SDL)
1. The rate of SDL was revised from 40% to 7% and finally to 4% of the CIF for imported
sugar and the ex-factory price for locally manufactured sugar.

2. In 2015, KSh. 1.86 billion was collected through the levy before revocation of the Sugar
Act in 2016. The SDL was distributed as follows:
i.  Factory Development/Rehabilitation — 17%
ii.  Research and Development — 23.5%
iii.  Cane Development and Maintenance — 16%
iv.  Infrastructure Development and Management — 8.5%
v.  Administration of the Board — 35%

3. The Levy should be distributed as follows in the Bill:
i.  Cane Development and Maintenance — 30%
ii.  Factory Development and Rehabilitation — 15%
iii.  Research and Extension Services — 20%
iv.  Infrastructure Development and Management — 15%
v.  Administration of the Board - 20%

Sugar Development Fund
The Fund was previously managed by the Kenya Sugar Board. The Board however
mismanaged the Fund.

Catchment Areas

1. Zoning should be introduced with provision that each area should have at least two milling
companies. Zoning will encourage cane development by milling companies.

2. Penalties should be introduced to prevent exploitation of small millers by big millers and
to millers who misinform the Government on the sugar that they manufacture each day.
Millers who prevent inspectors from accessing their companies should also be penalized.

3. Cane growing contracts between millers and farmers should be strengthened on the part of
the miller if they delay to harvest cane and on the part of the farmer if they sell the
sugarcane to a different miller.

4. A miller’s license should be renewed based on proof of availability of sugarcane.
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DELIBERATIONS

1. The meeting was informed that AFA has not been able to roll out cane testing units
because of the sugarcane varieties in the country. 95% of the sugarcane varieties in Kenya
are low on sucrose but heavy in weight and therefore using CTUs to pay farmers will be
disadvantageous to them.

2. On the number of requests to set up new milling companies submitted to AFA for
consideration, Ms. Njeru stated that AFA had received 17 requests and will be conducting
public participation on three milling companies who have met the requirements.

8. The local sugar consumption in Kenya (table sugar) is 900,000 MT per annum.

4. Regarding management of the Fund by the Commodities Fund, Ms. Njeru stated that CF
was doing a good job managing the funds under their purview however, the terms and
conditions for access to the loans are very tough on farmers hance very few are able to get
the loans. She proposed that regulations on the Fund should be farmer friendly.

MIN. NO. NA/A&L/2023/141: CLAUSE BY CLAUSE CONSIDERATION OF
THE SUGAR BILL (N.A. BILL NO. 34 OF 2022)

The Committee resolved as follows on the clauses whose consideration was deferred:

Clause 34
1. Amend the clause by setting the Sugar Development Levy at 4% for both local and
imported sugar.
2. Amend the clause to provide that the Levy shall be distributed as follows:
1. Factory Development/Rehabilitation -15%;
ii. Research and Training - 25%;
iii. Cane Development and maintenance - 15%;
iv.  Infrastructure Development and Management - 25%;
v. Administration of the Board - 15%; and
vi. Out-grower Institutions - 5%

Clause 35

1. Amend to provide for the management of the Fund by the Commodities Fund and to ring
fence the Fund to only cater for sugar related activities.

2. The Kenya Sugar Board should be involved in the management of the Fund.

First Schedule
Amend the Schedule to provide for zoning of the sugarcane growing areas into regions with
two or three millers.

MIN. NO. NA/A&L/2025/142: ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE SUGAR BILL
(N.A. BILL NO. 34 OF 2022)

The report on the Consideration of the Sugar Bill (N.A. Bill No. 8+ of 2022) was adopted
having been proposed by Hon. Justice Kemei, MP and seconded by Hon. Brighton Yegon, MP.
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MIN. NO. NA/A&L/2023/143: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at three minutes past five o'clock.
The next meeting will be held on notice.

Ear=(rep)

HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK

SIGNEDY: ..o errsstesibssvissisensnnes oosidvosse oo sosiss DATE: .......

5|Page






THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION - 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 35™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE & LIVESTOCK HELD ON SATURDAY, 24™ JUNE 2023 IN

PRESENT

L. Hon. (Dr.) John Kanyuithia Mutunga, MP - Chairperson
2. Hon. Ferdinand Kevin Wanyonyi, MP

5. Hon. Justice Kipsang Kemei, MP

+. Hon. Jared Okello Odoyo, MP

5. Hon. Pamela Njoki Njeru, MP

6. Hon. Peter Kalerwa Salasya, MP

ABSENT WITH APOLOGY

1. Hon. Brighton Leonard Yegon, MP - Vice-Chairperson
2. Hon. Sabina Wanjiru Chege, CBS, MP

3. Hon. Geoffrey Makokha Odanga, MP

+. Hon. Lawrence Mpuru Aburi, MP

5. Hon. David Kiplagat, MP

6. Hon. Gabriel Gathuka Kagombe, MP

7. Hon. Monicah Muthoni Marubu, MP

8. Hon. Patrick Kibagendi Osero, MP

9, Hon. Yussuf Mohamed Farah, MP

SECRETARIAT

1. Ms. Laureen O, Wesonga - Clerk Assistant |

2, Mr. Ahmednoor Hassan - Clerk Assistant 111

3. Mr. Victor Kanda Kilimo - Clerk Assistant 111

4+ Ms. Brigitta Mati - Legal Counsel |

5. Mr. Gerald Kadede - Legal Counsel I1

6. Ms. Sheila Chebotibin - Senior Serjeant-at-Arms
7. Mr. Kelvin Sakani - Audio Officer 11
AGENDA

1. Prayers

2. Preliminaries/Introductions
1. Adoption of the Agenda
i. Remarks by the Chairperson
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3. Confirmation of Minutes/Matters Arising
4. Clause by clause consideration of the Sugar Bill (N.A. Bill No. 34 of 2022)
5. Adjournment/Date of the Next Sitting

MIN. NO. NA/A&L/20238/132: PRELIMINARIES

The meeting was called to order at fifteen minutes to three o'clock with a word of prayer by the
Chairperson. The Chairperson then invited Ms. Brigitta Mati, Legal Counsel, to take the
Committee through the Bill.

MIN. NO. NA/A&L/2023/133: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN, NO. NA/A&L/2028/184: CLAUSE BY CLAUSE CONSIDERATION OF
THE SUGAR BILL (N.A. BILL NO. 34 OF 2022)

The Committee deliberated and resolved as follows on the Bill:

Clause 51
L 51(1): Agreed to
2. 51(2) (a): Delete the words “on a quarterly basis".
8. 51(2) (b): Amend to read as follows “importers report to the Board on their imports, sales and
stock as may be determined by the Board'.
L. 51(8): Agreed to
5. 51(+): Delete

Clause 52: Amend the clause by deleting sub-clauses (+) and (5) and making them standalone
clauses.

Clause 53: Delete
Clause 54: Delete
Clause 55: Delete
Clause 56: Delete

Clause 57
1. 57(1): Amend by inserting the words “ Council of Governors” immediately before the word
"Board'. F

2. 57(2): Agreed to
3. 37(3) Delete
+ 57(1) Amend by deleting the words "wethin twelve months” and substituting with the words

SiT months

Clause 58: Agreed to
Clause 59: Agreed to
Clause 60: Agreed to
Clause 61: Agreed to
Clause 62: Agreed to



First Schedule: Consideration deferred

Second Schedule: Amend by deleting Paragraph 1
Third Schedule: Delete

Fourth Schedule: Agreed to

MIN. NO. NA/A&L/2023/135: ADJOURNMENT/DATE OF THE NEXT
MEETING

The Committee resolved to hold a meeting with officers from the Ministry of Agriculture,

Ministry of Trade and Industry, Agriculture and Food Authority and Sugar Research Institute

to be apprised on the sugar catchment areas and the Sugar Development Levy so as to finalise

on the clauses that had been pended.

The meeting will take place on Wednesday, 28" June 2023 at 10.00 a.m.

MIN. NO. NA/A&L/2023/136: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at twenty-eight minutes past five
o'clock. The next meeting will be held on Wednesday, 28" June 2023,

SIGNED: «o. hiiinnod o Lo o ciiivssniens DATE: 3/?’/3“’13
HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION - 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 34™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE & LIVESTOCK HELD ON SATURDAY, 24" JUNE 2023 IN
PAVILLION CONFERENCE ROOM, HILTON GARDEN INN HOTEL AT 9.30 A.M.

PRESENT

1. Hon. (Dr.) John Kanyuithia Mutunga, MP - Chairperson
2. Hon. Ferdinand Kevin Wanyonyi, MP

4. Hon. Justice Kipsang Kemei, MP

+. Hon. Jared Okello Odoyo, MP

5. Hon. Pamela Njoki Njeru, MP

6. Hon. Peter Kalerwa Salasya, MP

ABSENT WITH APOLOGY

1. Hon. Brighton Leonard Yegon, MP - Vice-Chairperson
2. Hon. Sabina Wanjiru Chege, CBS, MP

3. Hon. Geoffrey Makokha Odanga, MP

4. Hon. Lawrence Mpuru Aburi, MP

5. Hon, David Kiplagat, MP

6. Hon. Gabriel Gathuka Kagombe, MP

7. Hon. Monicah Muthoni Marubu, MP

8. Hon. Patrick Kibagendi Osero, MP

9. Hon. Yussul Mohamed Farah, MP

SECRETARIAT

1. Ms. Laureen 0. Wesonga - Clerk Assistant |

2. Mr. Ahmednoor Hassan - Clerk Assistant 111

4. Mr. Victor Kanda Kilimo - Clerk Assistant I11

+. Ms. Brigitta Mati - Legal Counsel I

5. Mr. Gerald Kadede - Legal Counsel II

6. Ms. Sheila Chebotibin - Senior Serjeant-at-Arms
7. Mr, Kelvin Sakani - Audio Officer [11
AGENDA

1. Prayers
2. Preliminaries/Introductions
1. Adoption of the Agenda
1. Remarks by the Chairperson
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3. Confirmation of Minutes/ Matters Arising
‘. Clause by clause consideration of the Sugar Bill (N.A. Bill No. 34 of 2022)
5. Adjournment/Date of the Next Sitting

MIN. NO. NA/A&L/2023/128: PRELIMINARIES

The meeting was called to order at twelve minutes to ten o'clock with a word of prayer by the
Chairperson. The Chairperson then invited Ms. Brigitta Mati, Legal Counsel, to take the
Committee through the Bill.

MIN. NO. NA/A&L/2025/129; CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN, NO. NA/A&L/2023/130: CLAUSE BY CLAUSE CONSIDERATION OF
THE SUGAR BILL (N.A. BILL NO. 3+ OF 2022)

The Committee deliberated and resolved as follows on the Bill:

Clause 23
1. 23(1): Amend to read as follows; " There is established a body to be knoren as the Kenva Sugar
Tratming and Research Institute
2. 23(2): Agreed to

Clause 24
1o 24(1) (a) Amend to read as follows: “promote, co-ordinate and regulate research in sugar, sugar
crops, sugar byv-products, sugar technologies and management practices”.
2. 24(1) (b} Amend to read as follows; "erpedite equitable access to research information resources,
technologres and mnovations and promote the application of research findings in the development
of sugar tndustry”.

3. 24(2) (a; Amend to read as follows; “formulate policy and make policy recommendations in
respect of sugar research, develupment and traming to the Board in line woith the national policy
on sugar”.

b 24{2) (b): Delete

5. 24{2) (¢} Amend by deleting the word “government’ and substituting with the word
"Board"

6. 242)(d] to (): Agreed to

7o 242) (g Amend by deleting the word “agricultural’ and substituting with the words
“snegar and sugar crops”.

8. 2H2) (hi: Agreed to

0, 212} (1) Amend by inserting the word "industm” immediately after the word “swear”
¥ £ # A i

10, 24(2) (1}: Agreed to

11 24(2) (k): Amend by inserting the word "ndustry” immediately after the word “sugar”

12. 24(2) (1):: Amend by inserting the words “and promoie” immediately after the word “breed”,

18, 24(2) (m): Amend by deleting the word “sugarcans’ and substituting with the word "sugar
crops” and deleting the word “fertilizers” and substituting with the word "mputs”.

e 262) (n): Amend by deleting the word “sugarcene” and substituting with the words “sugar

crops”



15. 24(2) (0): Amend by deleting the word “sugarcane’ and substituting with the words “sugar
crops”.

16. 24(2) (p): Amend by deleting the word “sugarcane” and substituting with the words “sugar
crops’.

17. 24(2) (q): Agreed to

18. 24(2) (r): Amend to read as tollows; “fest, design and evaluate farm machinery, trausport and
Jactory equipment for efficient sugar production’.

19. 242) (s): Amend by inserting the word “industry” immediately after the word “sugar” and
inserting the words “training and’ immediately after the word “relevant'.

20. 24{2) (t) and (u): Agreed to

21. 242) (v): Delete

22. 24(2) (w): Amend by deleting the word “cané’ and substituting with the words “sugar
industry technologies, innovations,”.

23. 242) (x): Agreed to

2+ 24(2) (y) Insert the following new paragraph “charge levies and fees for rendered services and
products”.

Clause 25
Amend as follows:
{a) Agreed to
(b) Four persons nominated from the following bodies: one miller, one farmer, one person
from the university system and 1 person from the input supply system.
{c) Agreed to
(d) Agreed to
(e) The Principal Secretary for the time being responsible for Agriculture or a representative
appointed in writing.
(f) The Director General of KALRO
(g) Managing Director of the Institute who shall be an ex oflicio member

Clause 26: Agreed to

Clause 27

1. 27(a) Agreed to

2. 27(b): Amend to read as follows; “such monies as may accrue to or vest in the Board in the course
of the exercise of ils porcers or the performance of its functions under this acl’.

3. 27(c): Amend to read as follows; “monies from any other source as approved by the Board of
Durectors and Minisiry responsible”.

+. Insert new paragraph (d) to read as follows; “levies and fees accrued from rendered services
and products”,

Clause 28
1. 28(1) Amend by deleting the word “Director General’ and substituting with the word

“Managing Director”.

25(2) (a): Amend deleting the word “degree” and substituting with the word “PhD".

3. 28(2) (b): Amend to read as follows; “has at least five years' experience in a sentor managerial
capactly’.

+. Amend by inserting the following new paragraph “has at least ten years' experience from a
relevant field".

b

SiPae



Clause 29: Agreed to
Clause 30: Agreed to
Clause 31: Agreed to
Clause 32: Agreed to

Clause 33
I. 33(a)to(c) Agreed to
2. Insert the following new paragraph (d) “Sugar Development Levy”

Clause 34: Consideration deferred
Clause 35: Consideration deterred
Clause 36: Agreed to
Clause 37: Agreed to
Clause 38: Agreed to
Clause 39: Agreed to
Clause 40: Agreed to

Clause 41
L. #1(1) {a): Amend by deleting the word “sugarcane” and substituting with the words “sugar
crops”.

2. k1(1) (b Amend by deleting the word “sugarcane” and substituting with the words
“sugar crops”,

3. Amend +1(1) (b) by deleting sub-paragraph (iii).

+ Insert the following new paragraphs:
(e) “disputes betzveen millers”.
(1) “disputes betrceen any other interested parties”.

Clause 42
1. 42(1) lnsert the word “erpeditionsly’ immediately after the words “Tribunal shall' and
deleting the word "erpeditionsly” appearing immediately after the words “before if".
2. 4+2(2) to (+): Agreed to

Clause 43: Agreed to
Clause 44: Agreed to
Clause 45: Agreed to
Clause 46: Agreed to
Clause 47: Agreed to
Clause +8: Agreed to

Clause 49

1L 49(1) (a) and (b} Agreed to
FI(1) (c): amend by inserting the words “standards and” atter the word “enveronmental’.
42y Delete

w1

Clause 50: Agreed to



MIN. NO. NA/A&L/2025/131: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at eighteen minutes to two o'clock.
The next meeting will be held at 2.30 p.m.

SIGNED: ..o N

HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK

5| Page



e el




THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION - 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 33" SITTING OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE & LIVESTOCK HELD ON FRIDAY, 23% JUNE 2023 IN PAVILLION

CONFERENCE ROOM, HILTON GARDEN INN HOTEL AT 3.00 P.M.

PRESENT

Hon. (Dr.) John Kanyuithia Mutunga, MP
Hon. Ferdinand Kevin Wanyonyi, MP
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3. Confirmation of Minutes/Matters Arising
4. Clause by clause consideration of the Sugar Bill (N.A. Bill No. 34 of 2022)
3. Adjournment/Date of the Next Sitting

MIN. NO. NA/A&L/2023/124: PRELIMINARIES

The meeting was called to order at ten minutes past three o'clock with a word of prayer by the

Chairperson. The Chairperson then invited Ms. Brigitta Mati, Legal Counsel, to take the
Committee through the Bill.

MIN. NO. NA/A&L/2028/125: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN. NO. NA/A&L/2023/126: CLAUSE BY CLAUSE CONSIDERATION OF
THE SUGAR BILL (N.A. BILL NO. 3+ OF 2022)

The Committee deliberated and resolved as follows on the Bill:
Clause 3: Agreed to

Clause -+
K1) (a): Agreed to
2. K1) (b} Amend by deleting words “individuals and organizations” and substituting with
the word “actors”.
H1) (c): Agreed to
. H2) (a) and (b): Agreed to
- H2) (¢): Delete and substitute with the following paragraph; "establish linkages wwith other
government agenctes and research institutions to enhance quality assurance and research and
Jacilitate flow of research findings to the interested parties”.
#2) (d): Amend to read as follows; “monitor and regulate the domestic market with a view to
identifying any distortions and advising the government and interested parties on any corrective
actions”.
7. H2) (e): Delete
5. #(2) (fr Amend to read as follows; “facilitate the import and export of sugar’.
9. +{2)(g)and (h): Agreed to
10. 2] (i): Amend to rvead as follows: “in collaboration weith county governments, facilitate an
equitable mechantsm for the pricing of sugarcane and apprapreation of proceeds from the disposal
uf the by-products of sugar production beticeen millers and groveers as stipulated in the guidelines”.
11, #(2) () Amend to read as follows; “collaborate with national and international trade bodies on

sugar related matters”,
12 AE N S and L A v aeel e
Fid—dfi-th-and-tp-rrgreed-to

oo A

-
E*H

13. #(2) (m}): Amend by inserting the words "and jaggery” immediately after the word “sugar”.

1+ #(2) (n) and (o): Agreed to

15. {2) (p}: Amend to read as follows; “in consultation with county governments and other
stakeholders, formulate a national strategic plan for the sugar sub-sector at least once every five
vears'.



16. 42) (q): Amend to read as follows; “in consultation with the county governments, formulate
guidelines on efficient, safe and economical transportation of sugar and disposal of unutilized by-
products and wastes”.

17. #{2) (r): Amend by deleting the paragraph and substituting with the following paragraph;
“Gather and disseminate market information on regional and global supply chains dynamics for
the benefit of stakeholders’.

18. #(2) (u): Amend to read as follows; “perform such functions as may be conferred on it by this Acl
or any other writlen law’”.

19. Insert the following new paragraphs; “(da) advice the national government and county
governments on agricultural levies for purposes of planning, enhancing harmony and equily in the
sugar sub-sector”.

Clause 5
L. 5(a): Amend to read as follows; “issue cerlificates and inspect sugar crop nurseries in
collaboration with the Kenya Sugar Institule”,
2. 5(b): Amend to read as follows; “offer and coordinale extension services on sugar crops
production in the respective county’”.
3. 5(e): Amend by deleting the word "establish” and substituting with the word “maimtain’.

Clause 6
1. 6(1) (a): Amend to provide that the chairperson shall be appointed by the President
2. 6(1)(b): A decision on this paragraph will be made after coming up with the sugar
catchment areas.
5. 6(1) (c): Amend by deleting the word “oné” and substituting with the word “fuwo".

+ G(1) (d), (e), (f) and (g): Agreed to
Clause 7: Agreed to

Clause 8
1. Amend by deleting the word “of" appearing after the word “Board".
2. 8(a) to (g): Agreed to

Clause 9: Agreed to

Clause 10: Agreed to
Clause 11: Agreed to
Clause 12: Agreed to
Clause 13: Agreed to

Clause 14
1. K1) Amend to read as follows; " There shall be a Chief Executive Qfficer of the Board who
shall be appointed by the Board and swhose terms and conditions of service shall be determined by
the Board in consultation with the Public Service Commission in the tustrument of appointment
or otherwise in writing from time to time'.
2. 14{2): Agreed to
4. 1'H3): Agreed to

Clause 15: Agreed to

Clause 16: Agreed to
Clause 17: Agreed to

8| Pape



Clause 18

1. 18(1): Correct the grammatical errors
2. 18(2): Agreed to
Clause 19

L. Amend by rearranging the paragraphs on registration to come before the provisions on
licensing.

2. 19(1), (2) and (3): Agreed to

3. 19(+): Should be made a standalone clause so that it covers all licenses issued under this
Act.

+. 19(5): Agreed to

5. 19(6): Delete

G. 19(7): Agreed to

7. 19(8): Delete

Clause 20
Amend by deleting and substituting with the following new paragraphs:
(1) " person shall not impori or export sugar crops, sugar or sugar by=-products wwithout a valid license
issted by the Board in accordance with regulations made under this Aet.
(2) A holder of a valrd import or export license shall not tmport or export sugar crops, sugar or sugar
by-products unless they have obtained a pre-import or pre-export approval from the Buard in
accordance with regulations made wunder this Act".

Clause 21: Agreed to

Clause 22
1. 22(1) Amend by inserting the words “in accordance with the regulations made under this Act”
immediately after the word " Board".
2. 22(2) to (T Agreed w

MIN, NO. NA/A&L/2028/127: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at nineteen minutes to eight o'clock.
The next meeting will be held on Saturday, 2-#" June 2023 at 9,30 a.m.

SIGNED: ... el Wl s T DJ\TE:,..,.S,Jﬁff.?:'ﬁ?fjm..,..,..

HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK
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3. Confirmation of Minutes/Matters Arising

+. Cla.llsc by clause consideration of the Sugar Bill (N.A. Bill No. 34 of 2022)
5. Adjournment/Date of the Next Sitting

MIN. NO. NA/A&L/2023/120: PRELIMINARIES

The mectir?g was called to order at twenty-three minutes past ten o'clock with a word of prayer
by the C hairperson. The Chairperson then invited Ms. Brigitta Mati, Legal Counsel, to take the
Conunittee through the Bill.

MIN. NO. NA/A&L/2023/121: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN. NO. NA/A&L/2023/122: CLAUSE BY CLAUSE CONSIDERATION OF
THE SUGAR BILL (N.A. BILL NO. 34 OF 2022)

The Committee deliberated and resolved as tollows on the Bill:

Clause 2
1. Amend definition of the word "agreements” to read as follows; “agreements specifiing the

standard provisions roverning the rights and obligations of growers, oul-growers, millers,

transporters and other sugar industy plavers”,

Amend definition of the word “institute’ to read “the Kemya Sugar Research Institute

established to support and promole the tratning and capacity building in relation to agricultural

researclt”.

4 Amend definition of the word; "mill gaté’ to vead as follows; “a sile designed as such by the
Board where sugar crops are received, weighed or tested at the mull or collection centre’.

. Amend definition of “sugar” to read as follows; “crystalline or liquid sucrose derived from sugar

crops in any of its remgwi:m’ commerctal forms, intended for human consumplion or other uses

and includes jaggery, razs, brown, plantation (mill) white and industrial sugar”.

Amend definition of “sugarcane apex body’ to read as follows: “a national registered

organization whose membership shall be mill level registered and contracted farmers’ nstitutions

and groups champroning the rights snder a cane supply contract and in catchmenl areas under the

First Schedule gazetted as such by the Cabinet Secretary for the time being responstble for

Agricultire’.

6 Amend definition of “stakeholders” to read as follows; "a person with significant mterest in the
sugar mdustry and includes growers, out-groivers, millers, transporters and other sugar industyy
players”.

= Amend by including definition ol the word “industrial sugar’ to mean “white crystalline

—Wﬂﬂ'fﬂﬂmmcrmﬁnch—st=¢&+14#£1;¢_;;4§¢£,_=;:&££11 complivs with the speceficaltons sel

[0+
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by the body for the time being responsible for selling standards”,

. Amend by including definition of the word “sugar manufacturers apex body” to mean “a body
compased of sugar and jaggery millers registered under the Socielies Act to lobby for thetr interests”.

9. Amend by including definition of the word “sugar beel’ to mean “any plant or part of a plant
of the genus Beta or any of s hvbrid”.

10. Amend by providing definition for the word “sugar crops’ to mean “a crop growen for the
purpose of sugar production including sugarcane and sugar beel.



11. Amend by including definition of the word “jaggery mill' to mean “bare minimum technology
equipment used lo crush sugarcane to produce sugarcane juice which is processed through botling
lo produce jaggery'.

12, Amend by deleting definition of the word "farm gaté'.

13. Amendment of definition of the word “sugar caichment area” was deferred because the
Committee needed to seek for more information.

MIN. NO. NA/A&L/20238/123: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at three minutes past two o'clock. The
next meeting will be held at three o'clock.

.................................

SIGNED: .....cccovvvvvinnnnl

HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK
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9. Mr. Benson Musili - Kwale International Sugar Company Limited
10. Dr. Chrispine Omondi - MD, Nzoia Sugar Company Limited
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MIN. NO. NA/A&L/2023/81: PRELIMINARIES

The meeting was called to order at thirteen minutes past three o’clock with a word of prayer by
the Chairperson. The Chairperson then called for introduction of those present in the meeting
before inviting stakeholders to make their submissions on the Sugar Bill, 2022.

MIN. NO. NA/A&L/2023/82: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN. NO. NA/A&L/2023/83: STAKEHOLDER ENGAGEMENT ON THE

SUGAR BILL (NATIUNAL ASSEMBLY BILL
NO. 34 OF 2022

Stakeholders submitted on the Bill as follows:

1. Kenya National Association of Sugarcane Farmers Organisations (KNASFO)
The Chairman of the Association, Hon. Saulo Busolo stated that catchment areas enslave
farmers as they are tied to specific milling companies.

He called on the Committee to carry out an investigation on the funds that have been
allocated to the Cane Testing Units because they are yet to be implemented and the money
that was left in the Kenya Sugar Board account when it was disbanded.

Farmers support cane quality payment as it will ensure that only farmers that produce good
quality sugarcane survive in the industry. It will encourage farmers to improve the quality of
sugarcane.

Hon. Busolo requested the Committee to go through the following reports:
i.  SUCAM Report on the Sugar Sector
i.  Sugar Task Force Report of 2001-2003
. Report of the Independent Sugar Task Force

(Details of the proposed amendments are contained in Part Four of the Report on the Consideration of
the Sugar Bill, 2022).

2. Sugar Campaign for Change (SUCAM)
Mr. Michael Aruru submitted that the representatives should be nominated and not elected
because there is no legitimate farmer register that will guarantee credibility of the elections.
He proposed that a farmer apex body needs to be formed at the grassroots, middle and
national level.

He also proposed that sugarcane growers should contribute ten shillings per ton of the cane
delivered to milling companies so that all stakeholders contribute to the kitty. The Sugar
Development Levy should be managed by a board of trustees to prevent mismanagement.

(Detadls of the specific amendments to the Bill are contained in Part Four of the Report on the
Constderation of the Sugar Bill, 2022),



4. Hon. Emmanuel Wangwe, MP (Sponsor of the Bill)
Hon. Wangwe informed the Committee that the Bill seeks to address the following challenges
that sugarcane farmers face:
.. Non-payment of farmers by public millers.
il Increased cost of sugar production as a result of obsolete technology.
i, Declining acreage of land.
iv. Lack of markets for sugar.
v. Failure to control import and export of sugar and unfavourable market competition due
to cheaper sugar imports.

vi. Poor management of sugar companies.

vii. Lack of research and cane development initiatives.

viil. Poor maintenance of state-owned milling factories.

4. Hon. John Waluke Koyi, MP (Chairperson of the Sugar Caucus)
As the Chairperson of the Sugar Caucus in Parliament, Hon. Waluke undertook to mobilise
MPs so that the Bill is passed.

5. Commodities Fund

The CEO, Ms. Nancy Cheruiyor informed the Committee that AFA had not been able to do
its job because it did not have a Board since its inception and should therefore be given enough
time to perform its mandate now that it has a board. Kenya Sugar Board should be a regulator.

When the Kenya Sugar Board was disbanded, there was KSh. +.5 billion in its account. This
money was however not handed over to the Commodities Fund. An investigation should be
done to find out where the money went.

The Fund was in support of the reintroduction of the Sugar Development Levy for
reinvestment and creation of enough financing for the sugar sector. 90% of the money should
be allocated to sugar development while the balance should be used to support the Sugar
Board/Sugar Directorate, sugar research and factories.

Zoning should be done away with because it’s the farmers who suffer when sugarcane is not
harvested in time. Zoning encourages inefliciencies.

(Details of the spectfic amendments to the Bill are contained in Part Four of the Report on the
Consideration of the Sugar Bill, 2022),

6. Ministry of Agriculture and Livestock Development/Agriculture Food Authority
The Ministry informed the Committee that there have heen efforts to strengthen the
Agriculture Food Authority. The AFA Board had been gazetted and this will enable the
institution to discharge its mandate better. The Ministry was therefore not in support of the
1l




MIN. NO. NA/A&L/2023/84: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at eight minutes past six o'clock. The
next meeting will be held on Saturday, 25™ March 2024 at nine o'clock.
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HON. (DR.) JOHN KANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK
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7. Mr. Alibhei Hassan - HMS Advocates LLP (Busia Sugar)

8. Dr. Furchin Yusefu - Kwale International Sugar Company Limited
9. Mpr. Benson Musili - Kwale International Sugar Company Limited
10. Dr. Chrispine Omondi - MD, Nzoia Sugar Company Limited

8. Mr. Franeis . Ooko - Receiver Manager, Muhoroni/Miwani Sugar
9. Mr. Fredrick Coombes - Transmara Sugar Company Limited

10. Mr. Rajo Chatte - Kibos Sugar Company Limited

WEST KENYA SUGAR COMPANY LIMITED AND SUKARI SUGAR COMPANY
1. Mr Jaswant S, Rai - Chairman
2. Mr. Ribe Mungai

RKENYA NATIONAL ASSOCIATION OF SUGARCANE FARMERS ORGANIZATIONS

(KNASFO)
1. Hon. Saulo W. Busolo - Chairman, KNASFO
2. Mr. Richard Ogudo - Kenya Sugar Growers Association

SUGAR CAMPAIGN FOR CHANGE (SUCAM)
Mr. Michael Aruru

COMMODITIES FUND
1. Ms. Nancy Cheruiyot - Chief Executive Officer
¢, Ms. Roseline Wambura



5. Ms. Jane Kimani
4. Mr. Nesline Gechuki
5. Ms. Vivian Wasike

AGENDA
1. Prayers
2. Preliminaries/Introductions
i Adoption of the Agenda
ili. Remarks by the Chairperson
Confirmation of Minutes/Matters Arising
Stakeholder engagement on the Sugar Bill (National Assembly Bill No. 34 of 202¢)
Any other Business
6. Adjournment/Date of the Next Sitting

=t
L e
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MIN. NO. NA/A&L/2023/77: PRELIMINARIES

The meeting was called to order at twenty-five minutes past ten o'clock with a word of prayer
by the Chairperson. The Chairperson then called for introduction of those present in the meeting
before inviting stakeholders to make their submissions on the Sugar Bill, 2022,

MIN. NO. NA/A&L/2023/78: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Agenda deferred

MIN. NO. NA/A&L/2023/79: STAKEHOLDER ENGAGEMENT ON THE

SUGAR BILL (NATIONAL ASSEMBLY BILL
NO. 34 OF 2022
Stakeholders submitted on the Bill as follows:

1. Kenya Association of Manufactures (KAM)
Mr. Anthony Mwangi, CEO, KAM informed the Committee that the Association was
working together with the Government in order to increase manufacturing in the country.
The agriculture sector is one of the sectors that will make this possible.

The Association proposed a number of amendments to the Sugar Bill, 2022 most of which
aim at ensuring that the local sugar manufacturers are not disadvantaged through higher
taxation in comparison to sugar importers,

(Details of the proposed amendments are contained in Part Four of the Report on the Consideration of
the Sugar Bill, 2022),

Deliberations

i. Multiplicity of licenses
There is an overlap of regulation in the sugar sector. A lot of time is spent by
manufacturers going to different agencies to present similar papers for different licenses.

ii. AFA or Sugar Board
They were not particular on whether to retain the status quo of put in place the Kenya
sugar Board. They however observed that if AFA becomes too big, it may not be able to
aptly discharge its mandate.

k] |I Pa Er
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iii. Levies on Industrial Sugar
Industrial sugar should not be levied because the sector needs to grow and also to
encourage competitiveness of Kenya's industrial sugar both in the local and international
market.

Council of Governors (COG)

The council of governors, through its representative, Governor Paul Otwoma proposed
amendments to the Bill that seek to entrench county governments in the Bill so as to align it
to the requirements of the Fourth Schedule to the Constitution.

{ Details of the proposed amendments are contained i Part Four of the Report on the Constderation of
the Sugar Bill, 2022),

Deliberations

i. AFA or Sugar Board
AFA is an omnibus of many sectors hence the proposal to have the Sugar Board which
will solely concentrate on the sugar sector.

ii. Zoning
The issue of zoning is well captured in the Sugar Task Force Report.

iii. To make sugarcane growing in the country profitable, both the national and county
governments need to come up with policies to address the issues of land fragmentation,
climate change and agronomic practices.

Kenya Sugar Manufacturers Association (KESMA)

The Secretary to the Association, Ms. Joyce Ogendo proposed a number of amendments to
the Bill on behalf of the Association. The amendments aim at ensuring that sugar companies
operate in a good business environment in order to ensure enough supply of sugar in the
country at good prices.

(Details of the proposed amendments are contatned in Part Four of the Report on the Consideration of
the Sugar Bill, 2022).

West Kenya Sugar Company Limited/Sukari Sugar Company
Mr. Jaswant Rai, Chairman, West Kenya Sugar Company Limited proposed that the Bill be

amended to provide that 75% of the sugar development levy be used to fund farmers through
provision of seed cane, fertilizers and weeding advance.

He informed the Committee that itis important to look at the audited accounts of the defimet
Kenya Sugar Board and the Sugar Research Institute before apportioning the Sugar
Development Levy in order to prevent misuse of the Fund. He added that it is important to
analyse the expenses that the Board will come with before putting it in place.

(Detatls of the proposed amendments are contained in Part Four of the Report on the Consideration of
the Sugar Bill, 2022).



Deliberations

I. Sugar Pricing
Sugar prices depend on supply and demand. The Pricing Committee monitors sugar
prices for a period of three minds and gets the average price which it sets as the price of
sugar.

ii. Time within which farmers should be paid after supplying sugarcane to milling
companies
Most private sugar companies pay farmers within five days of supply of sugarcane. They
therefore proposed that 135 days is the best time within which farmers should be paid.

iii. Cane Testing Units
Agronomic practices by farmers do not allow them to produce sugarcane with high
sucrose content. Paying farmers on the sucrose content will therefore be unfavourable to
farmers.

iv. Sugar Development Levy
[£75% of the levy is allocated to cane development, it will increase sugarcane farming in
the country. It will also improve the quality of sugarcane produced by farmers.

5% of the levy needs to be allocated to the Sugar Research Institute in order to enable the
[nstitute to optimally discharge its mandate.

A percentage of the levy should go towards infrastructure development because the cess
charged on sugarcane by county governments is too low and in most cases, it isn't
appropriated for the repair of roads.

v. Importation of sugar
The Sugar Directorate collects data on how much sugar is in the country on a daily basis
and this advices on whether to import or not.

MIN. NO. NA/A&L/2023/80: ADJOURNMENT/DATE OF THE NEXT
MEETING

There being no other business, the meeting was adjourned at twenty-five minutes past two

o'clock. The next meeting will be held at three o'clock.

K% [W[2023

- (DR.) JOHN RANYUITHIA MUTUNGA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON AGRICULTURE &
LIVESTOCK

SIGNED: ........
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| * SugarRirectorateof the Agriculture and Food Authority established

NEPLIALIO GF KENYA
THE NATIONAL AGSEMDLY
13" PARLIAMENT (SECOND SESBION - 2023)
DEPARTMENTAL COMMITTEE OM ADRICULTUNE
AND LIVESTOCK

In the Matter of Article 110 (1) () of the Constitutian
and

I te Matter of Conslderation by the Natlonal Assembly of the
Bugar Bill

(Natlonal Assembly Blll No. 34 of 2022)
RUBLG PARTICIPATION/8UBHIBS|ON OF MEMORANDA
Article 118(1) of the Constitution of Kenya and National Assembly
Standing Order 127(3) require Parllament to facllitate public

participation and Involvement in the legislative and other
buslnesses ol Parllament and its Committees.

The Sugar Bill (Natlonal Assembly Bill No. 34 of 2022) sponsored
by the Hon Emmanuel Wangwe, M.P. was published on 6" October
2022, read a First Time on 9" November 2022 and committed
to the Departmental Committee on Agriculture and Livestock for
review and reporting to the House.

The principal object of the Bl is to re-instate the Sugar Act which
was repealed through the enactment of the Crops Act, 2013 and
restore the ;uigs of Kenya Sugar Bogrd currently undertaken by the

under the Agriculture and Food Authority Act, 2013.

IN COMPLIANCE with Article 118(1)(b) of the Constitution
and Standing Order 127(3), the Departmental Committee on
Agriculture and Livestock hereby Invites stakeholders and the
public to submit memoranda on the Bill. Coples of the Bill are
available at the National Assembly Table Office, Main Parliament
Building or on www.parliament.go.ke/the-national-assembly/
The memeoranda should be addressed to the Clerk of the National
Assembly, P.0. Box 41842-00100, Nairobi; hand-delivered
to the Office of the Clerk, Main Parliament Buildings, Nairobi;

or emailed to gna@parliament.go.ke to be recelved on or before
Tuesday, 28" February 2023 at 5.00 p.m.

SAMUEL NJOROGE
CLERK OF THE NATIONAL ASSEMBLY

15" February 2023

L EofIhe Welfatenf Satietyand the|usE GovernmientoliheFéor e |
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OFFICE OF THE CLERK

P. 0. Box 41812-00100 Telephone: +251202848000 ext. 5300
Nairobi, Kenya Email: chaf@parliament oo lie
Main Parliament Buildings www.parliament go.ke/ the-national-assembly

When replying, please quote

Ref: NA/DDC/A&L/2023/008 9" March 2023
Ms. Pamela Ogada Kenya Sugar Research Foundation
General Manager P.O. Box +4-10100

Kwale International Sugar Company Limited KISUMU

Unifresh Exotics Building kesreflalkesreforg

Baba Dogo Road

NAIROBI Sugar Campaign for Change (SUCAM)
infol@kwalegroup.com infof@sucam.co.ke

Ms. Joyce Opondo Mr. Anthony Mwangi

Secretary Chief Executive Officer

Itenya Sugar Manutacturers Association Kenya Association of Manufacturers
Reinsurance Plaza, Oginga Odinga Street 15 Mwanzi Road, opposite Westgate Mall
KISUMU Westlands

kesmakenval@gmail.com NATROBI

info@kam.co ke

Ms. Nancy C. Cheruiyot, FCCA

Managing Trustee/CEO Ms. Mary Mwiti
Commodities Fund Chief Executive Officer
11% Floor, Utalii House Council of Governors
Utalii Street, off Uhuru Highway 2" Floor, Delta House
NAIROBI Waiyaki Way, Westlands
infof@comtund.co.ke NAIROBI

Dear

REF: STAKEHOLDER ENGAGEMENT ON THE SUGAR BILL (NATIONAL
ASSEMBLY BILL NO. 34 OF =2022) BY THE DEPARTMENTAL

COMMITTEE ON AGRICULTURE AND LIVESTOCK
S

The Departmental Committee on Agriculture and Livestock is established pursuant to
Standing Order 216 and is mandated nter alia “to study and review all legislalion referrved o if .

Pursuant to the cited mandate, the Committee is in the process of considering the Sugar Bill
(National Assembly Bill No. 34 of 2022) (copy forwearded herawith). The Bill seeks to reinstate
the Sugar Act which was repealed through the enactment of the Crops Act, 2013, The Bill
seeks to restore the roles of Kenya Sugar Board cwrrently undertaken by the Sugar
Directorate of the Agriculture and Food Authority.



In compliance with the provisions of Article 118 (1) (b) of the Constitution, the Conunittee
invites you for a meeting to discuss the said Bill. The meeting will be held on Friday, 24
March 2023 at a venue in Nairobi and its environs. You are requested to attend the
meeting with twenty (20) copies of your written submissions, the soft copy should be sent to
the email addresses provided in the letter.

The liaison officers for this activity are Ms. Laureen Omusa Wesonga who may be
contacted on Tel. No. 0710820442 or email: laureen.wesonga@parliament. My,
Ahmednoor Hassan, o Tel. No. 0748993663 or email:
ahmednoor. hassanf@parliament.go.ke or Mr. Victor Kilimo on Tel. No, 0724587091 or

email: k';I';mo.simun[ﬂggarliament.gu.ke.
Yours & Ib\.cﬂ.‘-ﬂgﬁ
X A A

PETER K. CHEMWENO
FOR: CLERK OF THE NATIONAL ASSEMBLY
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KWALE INTERNATIONAL SUGAR COMPANY LIMITED

KISCOL'S MEMORANDUM ON THE SUGAR BILL (NATIONAL ASSEMBLY BILL NO. 34 OF 2022)

SUBMITTED TO

THE CLERK OF THE NATIONAL ASSEMBLY P.O, BOX 41842 -00100 NAIROBI

DIRECTOR
EcEIVI=

_
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-

Directorate of Departmental Committees
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Introduction:

The sugar cane industry in Kenya has certainly gone through a number of phases of amﬂm_oﬁjm:ﬁ and
challenges. Following the Sugar Industry stakeholders taskforce report the Government should have
proceeded to come up with a National Sugar Policy principally focusing on the sustainable am{m_c__u_._.__m:_n of
the sector to become competitive through harmonized coordination with key stakeholders and the

Government. The following should be the key focus issues for the Government:

* Provide an enabling business environment and harmonized relationship between the millers} farmers
and Government.

» Regulatory mechanism put in place to monitor activities and over all running of the sector.

« Facilitating smooth trade in relation to the existing marketing forces.

« Infrastructure investment in key potential rural cane growing areas.

« Research and Development to improve services to the sector.

« Enhance human resource development.
« Provide supportive schemes through which financial assistance can be accessed.
* Sustainable land management practices in order to protect the environment and take dorrective

actions to mitigate climate




Comments on the Bill

HEADING OF UNDER THE BILL

PROPOSED CHANGES

JUSTIFICATION FOR PROPOSED CHANGES

PART 1- PRELIMINARY

Section 2. Miller means a person
licensed to operate a sugar mill or
a jaggery mill in Kenya for the
production of sugar including
refined sugar and other by-
products

We propose the inclusion of the definition
of the word “Jaggery Mill”

"Jaggery mill” means rudimentary or
bare minimum technology equipment
used to crush sugarcane to produce
sugarcane juice which is processed

through boiling to produce jaggery

Jaggery mill insufficiently described in the Bill,
we therefore propose they are accorded proper
definition for them to fit in the industry.

"Grower” means a person who
produces sugarcane or any crop in
Kenya for the manufacture of sugar

We propose the definition be amended to
Grower” means a person who grows
sugarcane or any crop in Kenya
capable of producing sugar for sale to
a miller and is so registered by the
Board

Replace produce with grows. Add the component
of registration by the Board

"KESMA" Kenya Sugar
Manufacturer's Association

We propose inclusion of KESMA under the
Bill to have it as the recognized
association for lobbying interests of the

millers

This will give formal recognition to a requlated
framework on how millers can engage/ lobby on

industry matters

Sugar Importer

We propose proper definition of who is a

Sugar Importer. Sugar Importer means

As a Miller we propose that the Sugar

Importation be done through the Sugar Millers




a miller who has been licensed by the
Board to import sugar into the

Country.

based on a quota system. The Billis s

is a Sugar Imparter yet sugar importation meets

almost 40- 50% of the country's sugar demand

making a Sugar Importer a critical p

industry. If this is solely left to private dealers as
is the case now, we will have people who are not

invested in the sugar eco-system benefiting at

the expense of more deserving stake

layer in the

lent on who

holders.

PART II ESTABLISHMENT, POWERS
AND FUNCTIONS OF THE KENYA
SUGAR BOARD

Section 4 (2) (f)- facilitate the

export of local sugar

We propose the Clause to read - To
license import and export of sugar

Section 20 of the Bill deals with the aspect of

importation of Sugar without actually
it as a function of the Board to lic
Importers in the first place. It g
mention of a pre-import approval.

ense Sugar

recognizing

|
nly makes |

Licensing of Inputs Distributor

We propose that an additional clause be
added for Licensing of Inputs distributor
by the Board. Inputs distributor means
a seller or stockist of agriculftural

inputs used in sugarcane cultivation

i

The essence of this is for the Board t

control the quality of inputs availed d, the Market

which has an impact on the quality
cane together with effective monitor

pricing to avoid high cost of inputs in the industry

0 be able to

f the sugar
ng of input

Register of Growers

We propose that amongst the functions of
the Board be to Maintain a Register of

Growers, We propose wording as follows,

This proposal will enable the Board
clear database of all the Growers in t
and act as a source of reference in ¢

to have a
he Country

letermining




P

The Board shall have the power to
register all sugarcane out growers in

the country

full area under cane under the different
catchment areas and also brings clarity in

resolving issues around cane poaching.

Privatization

We propose the following function be
added: to monitor the implementation
of the provisions of the Agreement
governing sale of privatized sugar
factories and submit report to the
Cabinet Secretary

Board being the regulator of the industry it
should have mandate to give its views on the
Government's proposed privatization of public
sugar mills

Section 6. Composition of the
Board

We propose review of the composition of
the Board to be as follows:

a) Chairperson should be
appointed by the President and
shall be from the private sector
having experience and
knowledge of no less that 15
years in the Industry

b) Replace the one representative
elected by the sugar millers
with the Principal Secretary of
the Ministry responsible for
trade or his or her

representative

The Reason we seek to change composition of
the Board by having the Chairperson appointed
by the President is to project the importance of
the industry te the Government's Agenda on food
security and also to add the component of the
Trade Ministry in order to look into aspects of
competition and markets which will be important
in driving the industry’s competitiveness. All
members other than the Chairperson to be
appointed by the Cabinet Secretary for matters
related to Agriculture.




d)

f)

g)

Three representatives of

millers proposed by KESMA

PS5 Agriculture or

representative

PS National Treasury or

Representative
Representation by COG

CEO of the Board as ex-officio

member

Cooperation with other Agencies

Insert the _mu__o.._.__m:u under this Part:

Co-operation with agencies:

1)

2)

The Board shall cooperate with
other government ministries,
departments and agencies in
the implementation of this Act

For the purposes of subsection
(1)),
and agencies of government
shall accord to the Board such

assistance as may be necessary

ministries, departments

This that for

implementation of its mandate the Ba

acknowledges

successful
ard shall be

obliged to liase with other sectors of government

to ensure proper implementation an

of its mandate - Avoid a Silo set up.

d execution




¢

to ensure proper discharge of
the functions of the Board

Section 8. Vacation of Office

We propose a member of the board should

vacate office where it affects millers or out

growers and he/she seizes to belong to

the category of persons he/she is

representing in the board

This is particularly relevant when the proposing
association withdraws membership or that
person ceases to hold office under the terms
prescribed within that body

PART III - LICENSING AND

REGULATION

Section 20

We clause to read as 20 (1):

a)

b)

c)

The Board shall have the power
to issue sugar import licenses
and prescribe procedures and
regulations for sugar imports
The sugar import licenses
issued by the Board shall be
subject to the payment of a fee
and upon such terms and
conditions as the Board may
impose

Before issuing the relevant
licenses under sub-section (1)
of this section, the Board shall

This provision gives the Board a clear and
defined mandate when it comes to Sugar

importation as opposed to the existing section 20




take into account the levels of
sugar production and sugar
import or export requirements

at the particular time

20 (2): A Sugar Importer who imports
sugar into Kenya shall prior to
importation:

a) Provide evidence that the sugar
that they intend to import is not
available in the local market

b) Provide a sample of the sugar to
be imported and pre-import
verification certificate from the
country origin; and

c) Obtain

pre-import approval

from the Board

Section 8. Vacation of Office

We propose a member of the board should
vacate office where it affects millers or out
growers and he/she seizes to belong to
the category of persons he/she is

representing in the board

This is particularly relevant when the
association withdraws membership o
person ceases to hold office under th
prescribed within that body

proposing
" that
e terms

PART IV ESTABLISHMENT OF THE
KENYA SUGAR RESEARCH INSTITUTE
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Utalii House- 11" Floor, Phone: (+254)728 602427/8;
Utalii Street , Off Uhuru Highway Fax: +254-20-2210816
P.O. Box 52714 - 00200 Email; info@comfund.co.ke
NAIROBI Website: www.comfund.co.ke
Our Ref: ComFund/F.28/Pariiament’Vol 1/01 Date: 28" February 2023

Mr. Samuel Njoroge

Clerk of the National Assembly PRY® ;
P.O. Box 41842-00100 I M{W
NATROBI e Q-(’Mﬁ/
E-mail: cna@parliament.go ke 't:’lg ‘f“ .u_j \./q

Dear Sir,
RE: PUBLIC PARTICIPATION/SUBMISSION OF MEMORANDA

We refer to the subject matter and ministerial directive to develop the
Commodities Fund'’s legislation.

Commodities Fund (ComFund) is a Government Agency establishe d under
Section 9(1) of the Crops Act No. 16 of 2013. It is the successor of the Coffee
Development Fund and Sugar Development Fund which ceased operation
following the enactment of the Crops Act 2013 and AFA Act respectively.

The Fund came into operation on 1st August 2014 with the aim of affording
accessible and affordable financing to the scheduled crops mentioned under
the 1st Schedule of the Crops Act 2013. The Fund beneficiaries include;
individual coffee, sugarcane farmers and coconut, Farmers’ co-operative
societies, estate growers, enterprenuers/ value addition players in coffee,
sugarcane and coconut sectors and Saccos,

The Fund on advice from the Cabinet Secretary of the Ministry of Agriculture
and Livestock Development set out to develop robust Commodities Fund
legislation in order to realise prudent and meaningful legislative backing of its
existence and operations in line with our mandate. This is aimed at solidifying
the otherwise weak and porous legal platform upon which the Fund’s mandate
is anchored:——————. B
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The purpose of this communication is to request consideration and support of
the draft regulations and eventual forwarding to the National Treasury for
scrutiny, deliberation and feedback. This shall be a precursor to stakeholder
engagement and public participation.

Yours faithfully,

TS

Nancy C. Cheruiyot, FCCA
Managing Trustee/CEO

Encl. -

e ©




L N

.g -\I':::ty

I I
| S FY B r
| Commodities Fund Aﬂ

COMMODITIES FUND REMARKS AND RECOMMENDATIONS ON THE PROPOSED SUGAR BILL
CURRENTLY BEFORE THE PARRLIAMENT.

BACKGROUND OF THE COMMODITIES FUND

Commodities Fund (ComFund) is a Trust Fund established under the Crops Act No. 16 of 2013
(amended May 2016), Article 9 (1). The Fund was the successor of Coffee Development Fund
and Sugar Development Fund (which was part of Kenya Sugar Board) that ceased to be
following the enactment of Crops Act 2013 after the review and consolidation of over 130
laws (which existed in the agricultural sector in Kenya, including the Coffee Act, 2001 that had
established Cofiee Development Fund, and Sugar Act, 2001 that had established Kenya Sugar
Board, which administered Sugar Development Fund) which culminated in the enactment of
the Agriculture and Food Authority Act, 2013 (amended May 2016), the Crops Act 2013
(amended May, 2016), and the Kenya Azricultural and Livestock Research Act, 2013.

The Fund was operationalized on 1 August 2014. This implies that the Commodities Fund
took over operations of the former Coffee and Sugar Development Funds as well as funding
of the scheduled crops mentioned under the 1% Schedule of the Crops Act and price
stabilization. The scheduled crops are categorized under:

= Coffee

= Tea

s Sugarcane

s Horticulture
Food crops
Muts and oils
Fibre (sisal and cotton)
Pyrethrum and other industrial crops.

L I

With the taking over the lending operations of the former Coffee and Sugar Development
Funds, ComFund took over the histarical outstanding debts as at 31% July 2014 of the
institutions to the tune of Kshs. 787.9 million and Kshs. 14.9 billion for Coffee and Sugar
respectively. These two crops were the only crops that had established funds in place prior to
the merger.

1.1 MANDATE OF THE COMMODITIES FUND
The mandate of the Fund is to provide sustainable and affordable credit and advances to the

agriculture sector for:

Page 1 ofb



Farm improvement;

Farm inputs;

Farming operations;

Price stabilization and;

Any other lawful purpose approved by the Agriculfture and Food Authority.

b o . L Tt T

The core functions of the fund include the following:

i) Development of loan products for scheduled agricultural commodities as per
Commodities Fund's credit palicy, Crops Act No. 13 of 2013, AFFA Act No. 13 of 2013 and
various crops regulations.

ii} Collection of repayments arising from disbursed credit facilities.

ili} Facilitation of capacity building related to agricuitural credit facilities.

iv) Financing agricultural sector infrastructure developmont,

v) Establish and maintain a price stabilization system

vi] Financing value addition initiatives within the Agriculture sector

Source of Funds of Commodities Fund
The source of funds as provided in the Crop Act (20013} to schieve its mandate are:

~ Monies paid as license fees,

Commission,

~ Export or import agency fees that may accrue to or vest in the Agriculture and Food
Authority,

~ Funds appropriated by Parliament and funds from an. other lawful source approved by
the Trustees.

v

The Problems posed by Proposed Sugar Bill

Noting from above, the proposed bill seeks to take over not only the mandate of the
Commodities Fund but also the source of financing. This should not be allowed because of
the following reasons:
i.  This will replicate the functions of Commaodities Fund causing confusion in the
industry. This can lead to further over indebtedness in the sector as each of the two
Funds compete for the same clients.
ii. The Bill also replicates the source of their Finances exactly as that of Commodities
Fund. This will create legal conflict between the 1w institutions
iii. In the past, the defunct Kenya Sugar Board failed in its duties of administering the
Sugar Development Fund. The over 20 billion bad loans in the sugar sector was
administered by the defunct Kenya Sugar foard The Fund administration should be

left to the Commadities Fund which has all the necessary capacity to administer the
Fund, while the Board should concentrate on regulation. Carrying out both mandates

will lead to conflict of interest leading to biasness and undue influence in loan and
grant Administration
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iv.  The proposed bill intends to finance infrastructure. This will pose a problem with
county governments who also have a budget for infrastructure of the same roads. This
in addition can also lead to abuse of the Funds as all the three parties claim to have
done the same road for example.

The two key clauses in the bill which should he expunged are shown in the table below;

Clause

Details

REMARKS

Sugar

Levy.

34. (1) The Cabinet Secrstary shall, in

Develupment]comultatinn with the Board, by order in the

Gazette, impose a levy on domestic sugar and a ten
per centum of CIF value on imported Sugar to be

known as the Sugar Development Levy.
|

| (2) The levy shall be payable at such rate as may be
| specified in the order.

{3) An order under this section may contain
| provisions as to the time at which any amount
| payable by way of the lavy shall bacome due.

(4) All moneys received in respect of the levy
shall be paid to the Board and if not paid on or
|beh::re the date prescribed by the order, the
| amount  due anc  any sum payable under
| subsection (5) shall be a civil debt recoverable
| summarily by the Board.

(5) If a person fails 10 pay any amount payable by
| him by way of the lewy on or bafore the date
prescribed

by the order, a sum equal to five per centum
of the amount shall be added to the amount due
| for each month or part thereof during which the

| amount due remains unpaid.

(6) The Board shall apply the money received
under this section for the furtherance of the objects
| of the Board.

(7) The Sugar
| under subsection
follows-

sovelopment  Levy  collected
2] shall be apportioned as

I. This clause seeks to
to replicate the Mandate
of Commodities Fund. This
will be detrimental to
Commodities Fund and
cause confusion in the
industry.

iIl. The

Sugar
Board should only
concentrate on regulations
of the sector and leave the
matter of financing to
Financing institutions in
place

proposed

. The sugar
development Levy should
be collected but
administration of the
lending part left to the
commodities Fund

IV.  The issue of
infrastructure
development should not
be left to the Board as this
will lead to conflict with
the county governments
and national governments
as well. It can also lead to
abuse in allocation as the
board do not have the
capacity to assess the
same,




{a) fifteen per centum shall be agclied by th
Board for income or price stabization forsuga
growers;

(b) twenty per centum shall be applied by the

Board in the furtherance orexercise of any function
or power of the Board;

[c) twenty per centum shall be remitted directly
to the Institute; and

be apphied  for
the SuUgar

(d) forty five per centum shali
infrastructure development i
subsector on a pro rata basis.

(8) The funds provided for under subsection
(7)(a) shall be used to provide for sustainable,
affordable credit and advances to farmers for all
or any of the following purpos:.

{a) farm improvement;

(b) farm inputs;

(c) farming operations; and

{d) price stabilization.

Sugar
Development
Fund.

35. {1) There s establishec  a Fund to be
known as the Sugar Development Fund which shall
be administered by the Board.

(2) The Fund shall consist of-
{a) the Sugar Development Lewy,

(b) any funds provided by bilateral
multilateral donors for the purposes of the Fund;
{c)any moneys provided by the Nalc
Assembly for the purposes of the Fund:

{d} any moneys provided by a countyassembly
for the purposes of the Fund; and

{e) moneys from any other scurce approved by

. the Board.

[ Eﬁaﬂi.is-ﬁ-mQ a3

or |
|
| proposes to do.

V. The apportionment | )
of the levy should not be |
left to the board as welll
but instead the Eahinet1
Secretary should be the |
one to determine the
apportionment based on
the budgetary needs of the
henefitting institutions.

Sugar |
Development  Fund s
replication to what the
Commeodities Fund s
doing. Within the
Commodities Fund, we
have a Sugar Development
Ffund which does exactly
what this Fund here

In the past, the defunct
Kenya Sugar Board failed
to manage the Sugar
Development Fund |
offectively and efficiently |
and this led to the current |
bad loan book of over |

_ 20bn Kenya shillings
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RECOMMENDATIONS ONE

1) SUGAR DEVELOPMENT LEVY
The Sugar Development Levy should be instead collected by the Commodities Fund whao will
then immediately apporticn to variou: benefitting institutions according to a given rate
determined by the Cabinet secretary. The benefiting institutions shall be

e The Sugar Board for its administration.

¢ The Sugar Research Institute

» The Commodities Fund; for lending and administering the Price Stabilization Fund of

the Sugar Industry

The commadities Fund shall account for the levies collected periodically to the parent
ministry and the National Treasury.

The amount to be levied will be determined by the Cabinet Secretary from time to time and
so is the rates of apportion ment,

2) SUGAR DEVELOPMENT FUND
The board should not establish another Fund to carry out exactly similar roles as
Commodities Fund. This «iil not cnly create confusion in the industry but will lead to over

indebtedness as the two ir«titutions compeate for the same borrowers.

The Commodities Fund is better placed to carry out this mandate as this is its primary
mandate and nota secondzry asin the case of the proposed Sugar Bill. The Commodities Fund

is managed by Board of Trustezes and not a Board of Directors as is the case of the proposed
Sugar Board. What this 1 3ns is 1hat, 2 board of trustee is responsible personally and
severally for the decisior e by the Fund, whereas a board of directors is not. This was

the case of the defunct k=1 4 Sugar Eoard which led to billions of shillings ending up as bad
loans while not helping the <=ctar.

In summary, the propose: tva Sugar Board should be a solely Sugar industry regulator. The
bill clearly is in conflict w 2 Crope Act which created the Commodities Fund and should
not be allowed to pass i urrent form
RECOMMENDATION TV - On THE COMMODITIES FUND DRAFT BILL, 2023
There are several Bills in 5+ ament that if assented would form their Funds and render the
Commodities Fund redun tus toduplicity in roles. Some of them include the Coffee Bill,
Sugar Bill, Miraa Bill, Pyr 1tans oiharindustrial crops Bill, Food crops and the recently
assented Tea Act. The pi lis 10 L ave 4 sectorial engagement to come up with one
policy that aids the estal ent of one Fund (Commodities Fund) in the agricultural sector
that deals with l=nding. iould mean:

1. Amending the dri't /s to consure the Funds established therein are deleted

2. Repealing the sect i L i Act that astablish a Fund,

3. Ensure all Bills a; Te: portion a percentage of the levies collected under

the instruments | Commadities Fund for the sole purpose of lending in the

various sectors,

Page 5of 6



4. Having a section in the Fund's Bill that gives (72 Colonet Secr ¢ the powear to
apportion a certain rate of levies from the schedulos crops o 1 Commaodities
Fund.

There was previously a suggestion that under sectior 24 of the PEW A1, the Commodities
Fund should be under Treasury. This however shou ' not Lo the case ince the Fund is not
an ordinary Fund but a Trust Fund and should rightiully be under the (vinistry of Agriculture

4
&

€ <€
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KENYA SUGAR MAN UFACTURERS
ASSOCIATION

REINSURANCE PLAZA | OGINGA ODINGA STREET | P. 0. BOX 7661 - 40100 KISUMU
. . I kesmakenya@gmail.com | Tel: 0110 430 826 | 0732 928 868

24™ February 2023

Re: KESMA/SEC/NA/SB/01/23

The Clerk of the National Assembly
Thirteenth Parliament/Second Session

@ Deparntmentai Commitiee on Agricuiture and Livestock ... g

Republic of Kenya ; DIREL | 'i-:,;';:ﬁ _ TfA'i’IDNﬂL ASSEMBLY | %
P O Box 41842-00100 s \EGEE tff_l__] RECEIVED

NAIROBI i )

| ¢ FED 2023 LTFEB 2013
Email - cnaaparhament go ke \

CLERK'S OFFICE
P10 _Boux 41842, NAIROBI
]

Directorate of Depa rmental Garmmi

Aeremm

RE: THE SUGAR BILL (NATIONAL ASSEMBLY BILL NO. 34 OF 2022) -
SUBMISSION OF MEMORANDA FROM THE KENYA SUGAR MAN UFACTURERS
ASSOCIATION (KESMA)

The Kenya Sugar Manufacturers’ Association (KESMA) is a duly registered Association with
the Registrar of Societies, bringing together Sugar Millers in Kenya. We have registered office
bearers and a fully functioning office based at the 7" Floor of the Reinsurance Plaza. Oginga
Odinga Street, in Kisumu City. We arc recognized by the Sugar Directorate/AFA as the Apex
Body for sugar manufacturers in Kenya,

3

Our main objective is to represent the interests of the sugar millers, The Association is
registered with AFA and the Sugar Directorate as the Apex Association of Sugar Millers in
Kenya. We enjoy a cordial and mutual relationship with the Sugar Directorate. that engenders
the smooth operations of the sugar sub-sector in Kenya.

The industry contributes huge amounts of taxes to both the National Treasury and the County
Treasuries and its success will be of great benefit to the country on all fronts. Bringing sanity
10 the sugar industry through the enacument of this Sugar Biil wiil atrract both iocai direct
mvestment and Foreign Direct Investment thereby boosting the manufacturing sector;

enhancing agricultural growth; increasing tax revenue, food security and employment among
. other benefits,

The Sugar Industrv Task Force established under pazette notice No 11711 of 9% Navemher



for the development of the sub-sector in Kenya. Its mandate was intensively and extensively

carried out, taking into consideration views of members of the public, experts, desktop studies
of successiui sugar industry modeis from various countries in COMESA and internationaiiy:
and ensuring well attended and documented public participation meetings in all sugar growing
areas to collect public views.

The data and views collected, were collated. discussed. challenges pin-pointed and
recommendations presented 1o the industry stakeholders for ratification. The final
recommendations were presented to His Excellency. the President. in a Sugar Industry
Stakeholders Taskforce Report in February 2020.

iviany of the recommendations of the Sugar Task Force Report are incorporaied in the current
National Assembly Bill No. 34 of 2022, However, there arc areas that our suggestions,
informed by the recommendations of the Sugar Industry Taskforce Report, will enhance and
enrich the document further. Our proposals, attached herewith, are presented to vou in a clear
manner with justifications for each proposal that will make it casy to understand their
practicability on the ground.

We are convinced that this Bill, when passed into Law, will bring sanity, law and order io the
sugar sub-sector in Kenya and will greatly improve on the industry which impacts on the socio-
econvmic fives of approximaiely 8 miilion Kenyans in the Wesiern part and the coasiai regions
of Kenya. The sub-sector’s backward and forward linkages are felt across the length and
breadth of the Nation of Kenva,

We are grateful to the sponsor of the Sugar Bill Hon Emmanuel Wangwe, MP, the National
Assembly and the Ministry ol Agriculture and Livestock for the interest shown to revive the
sugar industry by pushing through the new Sugar Bill 2022, We hereby, request, humbly and
respectfully that our proposals be considered and that we be given an opportunity. to appear
before the Agriculire Committes to expound further on them.

=

Joyee A. Opondo (Ms)
HON. SECRETARY/KESMA

c.c.ofatth,
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Proposals on the Sugar (Amendment) Bill, 2022

Contents:
E The proposals are submitted in 3 Parts:
Part 1: Provides the introduction and core objectives behind the amendments
Part 2: Expected results by adopting the proposed amendments
™ Part 3: Critiques the current proposed amendments as per The Sugar Bill,

2022 and makes recommendations to that effect

Released March 21% 2022
(Presented to Departmental Committee on Agriculture and Livestock on Friday
24, March 2022
Holiday Inn Two Rivers Mall



(121 fagmers), 18/2/2023 at Miwani (105 farmers), and 20/2/2023 at Awendo sugar-belt cooperative

INTRODUCTION AND EXPECTED RESULTS

Kenvya attained self-sufficiency in 1980, 1981 and 1984, by producing 401,239 MT against a demand
299,514 MT in 1980, 368,970 MT against a demand of 324,054 MT in 198, and 372,114 MT against a
demand of 348,678 MT. During this period, Kenya export amounted to 68,054 in 1981 The policy
objective on self-sufficiency with surplus for export was achieved. The reasons for the good
performance include:

1. Contract farming system

Strong out-grower institutions working with an apex body

Availability of extension services

Efficient marketing system through Kenya National Trading Corporation (KNTC)
Efficient farm and factory operations

=3
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SUGAR BILL 2022

Sugar Bill 2022 was drafied to address public policy issues bedeviling the sugar industry for the
achicvement of the industry policy objectives. The main public policy issues in sugar industry arc
competitiveness, productivity, production, efficiency and competition. To great extent, the bill has
addressed these issues with but has gaps that the proposed amendments attempt to address.

These gaps include
I. Glossing over farmers’ representation,
Lack of growers registration,
Inadequate sugar development levy allocation to cane development,
Lack of framework for effective controlling sugar imports and promoting exports,
Incomplete cane pricing system.

-2
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EXPECTED RESULTS:

1. Improved efficiency through planned cane development, harvesting and transporting

coordinated by Apex Body

Improved net income to the sugarcane farmer as a result of reduced cost of farm input and

services and remunerative cane price

3. Adequate cane production synchronized with milling capacity and improved productivity due
availability of affordable, adequate and accessible funds for canc development.

[E8

FARMERS PARTICIPATION:

Sugar Campaign for Change (SUCAM) responded to the after undertaking four (4) consultative
meetings with farmers on 14/2/2023 at Bukembe Market Centre (75 farmers), 16/2/2023 at Namable

hall - SONY (98 farmers).

! Statistics from the then Kenya Sugar Authority 2000

()



COMMENTS ON THE CURRENT PROPOSALS

PART I: PRELIMINARY

Page 1082 SUB-SECTION 2: Interpretation - ‘cane catchment areas’

Amend to read as follows:

“sugar catchment area™ means a specific geographical area as shall be determined by the Cabinet
Secretary from time to time for purposes of nomination to the Board

JUSTIFICATION#1: the complexity of the industry

The clectoral areas were being gazetted by the Minister for Agriculture. This tradition is
appropriate compared to fixing boundaries in 2 sub-sector that is expanding.

PART II—ESTABLISHEMENT, POWERS AND FUNCTIONS OF KENYA
SUGAR BOARD

Page 1086 SUB-HEADING OF THE SUGAR BILL Sec6(1)(b) Composition of the Board,

Amend to read as follows:

Sec6(1)(b) five representatives from each electoral area as determined by the Cabinet Secretary
nominated by growers apex body

JUSTIFICATION#1 provided in other laws:

Agriculture and Food Authority (AFA) Board members are nominated. The Sugar (Amendment)
Bill 2005 proposed appointment to the Kenya Sugar Board by grower Association.

JUSTIFICATION#2 failure of past Kenya Sugar Board elections:
Lack of farmer register and independent electoral body to conduct fair election of the past Kenya
Sugar Board directors; due to lack of accountability framework as directors were not answerable
to farmers and did not care about their interests because they did not vote them.

JUSTIFICATION#2 geographical coverage of electoral areas;

With reduced number of directors, it is impractical for an aspirant campaign in the areas



PART III—LICENSING AND REGISTRATION

Page 1092: SUB-HEADING OF THE SUGAR BILL: Section 22: Registration of millers

Add additional sub-heading for registration of cane farmers after clanse 22 to read as follows:

SUB-HEADING:- Registration of farmers,

Secc 22(1); Every sugarcane grower, for purposes of accessing cconomies of scale, shall have the
freedom to —

(a) register with an out-grower institution and any other organization representing the interests
of sugar farmers;

iy all out-grower institutions and any other organization representing the interests of sugar
farmers shall register with sugarcane growers apex body of their choice that has capacity of
representing their interests;

iy all the grower apex body organizations will be registered by the Board using the guidelines
duly designed by the Board for the purpose of identifying qualified body to participate in the
nomination of its members to the sugar industry organs:

i) the farmer register will be available at the out-grower institution, apex hody Board offices.

JUSTIFICATION#] it is provided in other laws:

Registration of farmers is provided in the Crops Act 2013,

JUSTIFICATION#2 basis of identifying cane grower apex body:

This will provide a framework upon which the government would identify suitable and qualified
apex body to work and collaborate with on a time to time basis.

JUSTIFICATION#3 improvement of efficiencies at the farm

It will ensure improved sustainability through creation of economies of scale. Improved logistics
in terms of harvesting and transportation facilities. Assist in ensuring undertaking good cane
husbandry —soil testing, applying recommendable input. Lowering of transaction costs as a result
of bulk buying. Tmproved access to best available technology to improve production efficiencies
and quality of products. Ensure that there are value adding and agro-processing facilities.




PART IV—ESTABLISHMENT OF KENYA RESEARCH INSTITUTE

Page 1095 SUB-HEADING OF THE SUGAR BILL Sec25 Management of the Institute

Amend to read;

Sec25(b) five representatives from each electoral area as determined by the Cabinet Secretary
nominated by growers apex body

See justification on the composition of the Kenya Sugar Board that replaces direct election with
nomination by the farmer apex body

PART V—APPOINTMENT OF CROP INSPECTORS
Page 1096: Delete the entire Part V of the Sugar Bill
JUSTIFICATION:

This is an outdated procedure and it can also be abused for rent-seeking

PART VI—FINANCIAL PROVISIONS

Page 1097: SUB-HEADING OF THE SUGAR BILL: Section 34 (1) Sugar Development Levy
To include levying of growers, amend to read as follows;
The Cabinet Secretary shall, in consultation with the Board, by order in the gazette, impose a levy on
domestic sugar, a ten percent of CIF value on imported sugar, cane delivered by growers of no less
than shillings ten per ton, to be known as Sugar Development Levy
JUSTIFICATION#| contribution by all stakeholders:
All industry stakeholders should contribute to the funding kitty of the industry for sustainability
as the best practice

JUSTIFICATION#2 unsustainability of a consumer levy

Depending on consumer levy as the only funding source for a sub-sector supporting livelihoods
like sugar value chain is not sustainable

Lh
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Page 1098: SUB-HEADING OF THE SUGAR BILL: Section 34 (7) Sugar Development Levy

To redistribute the funds Amend to read as follows;

Sec34. (7) The sugar development levy collected under subsection (2) on both domestic and imported
sugar shall be apportioned as follows:—

a) forty eight percent shall be applied by the Board of Trustees for cane development, value
addition and price stabilization for sugar growers;

b) nine percent shall be applied by the Board of Trustees in the furtherance or exercise of
any function or powers of the Board and board of Trustees;

¢) twenty four percent shall be remitted directly to the Institute:

d) fourteen percent shall be applied by the Board in the factory rehabilitation and
maintenances;

JUSTIFICATION

The distribution is based on the Sugar Industry Stakeholders Taskforce Report 2019, Budgeted
Implementation Matrix:

e Cane production, farm diversification initiztives and Pricing mechanism: 8,992B (48%)

» Research and Development 3,685B (20%)

o Price stabilization 3,250B (17%)

o Administration, compliance and regulations: 1,672B (9%)

o Suogar processing, rehabilitation, ICT Infrastructure, CTU: LOO7B (5%)

Add sub-section 34(9) to read as follows:

The sugar development levy collected under subsection (2) on cane delivered by cane growers

shall be allocated and disbursed to the gazzetted cane grower apex body for the furtherance of its
objectives

JUSTIFICATION #1 Cost Reduction strategy:

Besides being a traditional membership support or best practice world over, it will result into cost
reduction during farm operations. For example, it takes a farmer to spend a minimum of
Kshs3,000 to deliver to the factory a tractor of 4-7 tons. This is illegal levy to get permit, extra
payment to cane cutters, loaders and tractor driver. Giving Ksh70.00 (Kshi10 X Ttons) to apex
body instead of Kshs3,000 is a good business deal to growers.

JUSTIFICATION #2 for etficient production of cane:

The resources will enable apex body to undertake the following roles for the benefit of growers;

(a) Represent growers in sugarcane pricing committee



(b) Represent farmers at the weighbridge

(c) Organize farmers into block farming system,

(d) develop cane development plan in conjunction with the millers,

(¢) develop canc harvesting and transport plan in conjunction with the millers,

(f) organize for bulk procurement of farm inputs and services

(g) Facilitate development and implementation of Sugar Industry Agreements between the
growers and millers;

(h) For research, advocacy, negotiation and farmers education

Page 1099: SUB-HEADING OF THE SUGAR BILL Sec35 Sugar Development Fund.
For prudent management of the fund, add additional clause 35(3)(4)(5)(6)(7) to read as follows;

35(3) The Fund established in sub-section(1) shall be managed by a Board of Trustees which
shall consist of—

(a) the Permanent secretary to the Treasury or a representative nominated by him in writing;
(b) the Principal Secretary in the Ministry responsible for matters relating to sugar or his
representative nominated by him in writing;

(c) the Chief Executive Officer of the Board;

(d) 2 members representing sugarcane growers apex body

(¢) 1 member representing millers apex body

(f) 2 members appointed by the Minister on the basis of their professional and managerial
capacity;

(2) the managing trustee, who shall be an ex officio member and the Secretary to the Board of
trustees.

(4) The members of the Board of Trustees shall elect a chairman from amongst themselves.

(3) Every appointment under paragraph (3) shall be by name and by notice in the Gazette and
shall be for a term of three years which shall be renewable once.

(6) No person shall be appointed as a Managing Trustee unless such a person holds a degrec
from a university recognized in Kenya and has at least five years* experience in financial

management.

(7) The Managing Trustee shall be appointed by the Board through a competitive process and
shall hold office for a period of three years which shall be renewable

JUSTIFICATION #1 Cost Reduction strategy:

By placing the administration of the Sugar Development Fund in the hands ofa Board of Trustees
with a specified mandate and fiduciary responsibilitics, the purposes for which the Sugar
Development Fund may be applied and promote good corporate governance.

JUSTIFICATION #2 the craped Sugar Development Fund for poorly managed:



Analysis of performance of the scraped Fund paints bad picture;
|. The Fund was mismanaged and the industry has nothing to show. The state of government mills is

worse than before the establishment of the funds. Disbursement of trillions of shillings for factory
rehabilitation and maintenance cannot be accounted for

2. Loans given without guarantee and due supervision to government mills were not refunded resalting
into huge debts compounding into trillion of Kenyan shillings
Loan given to these mills were diverted to salary and paying other suppliers,

4. Reports on Out-grower companies; MOCO, BOCO, NOCO, MUSOCO, 80C, COC and WECO
implicate former directors of KSB in mismanagement of loans advanced to these firms has not been
acted upon;

SDF loans given to cane growers by AFC were recovered, whether the cane was harvested or not

6. All SDF loans given on credit to cane farmers were recovered but not submitted by millers or out-
grawer companies to the Board.

L
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PART V—MISCELLANEOUS PROVISIONS

Page 1106: SUB-HEADING OF THE SUGAR BILL Sec 51 Safeguard measures

To introduce a committee for sugar import and export, amend add sec51(1) to read as follows;
27. (1) Subject to such regional and international trade agreements to which Kenya is a party, all sugar

imports into the country shall be subject to the prevailing import duties, taxes and other tariffs and such

imports shall be controlled by the Sugar Import and Export Committee comprising of;

(a) chairman of Kenva Sugar Board;

(b) the Secretary in the Ministry responsible for matters relating to sugar or his representative
nominated by him in writing;

(c) the Principal Sceretary in the Ministry for trade and industry or his representative nominated
by him in writing;

(d) two representatives nominated by Sugarcane Growers Apex Body in writing;

(€) one representative nominated by Millers Apex Body in writing

JUSTIFICATION#1: involvement of stakecholders

_ The issue of uncoordinated sugar imports impacts negatively on key indusiry stakeholders, with

growers and millers of sugar bearing the brunt. This makes their involvement in the management
of sugar imports and export very critical.



JUSTIFICATION#2: conflict of interest

In good governance practice, the Board cannot be in charge of issuing the import license,
supervising import, and reporting to itself.

Page 1108: SUB-HEADING OF THE SUGAR BILLB See 53(d) the sugar industry agreements
Amend by including the role of the sugarcane growers apex body to read;

Sec 53 (d): the functions to be cxecuted by the Board and the sugarcane growers apex body in the
execution of the agreement;

JUSTIFICATION: guaranteeing and witnessing of the agreement

Farmers are vulnerable and need the support of the apex body during implementation of the
contract

Page 1108: SUB-HEADING OF THE SUGAR BILL Sec 54 Right of growers in a privatized
company

To safeguard the shares of the farmers in a privatized sugar company, add additional sub-section to
read as follows;

Sec 54(c) 51% grower shares shall be warchoused in an Out-growers Mutual Fund

JUSTIFICATION

Equity reserved for farmers will most likely be sold as soon as shares climb when trading opens
after the Initial Public Offering, [PO



PART VI—PROVISIONS ON DELEGATED POWERS

Page 1109: SUB-HEADING OF THE SUGAR BILL Sec 57(2)(d) Regulations

Amend to read as follows:
Sec57(2)(d): the management of weighbridges
JUSTIFICATION:

We as farmers welcome the establishment of more weighbridges to promote weighing at the
farm gate. But their management should include the participation of farmer representative

THIRD SCHEDULE

GUIDELINES FOR AGREEMENTS BETWEEN PARTIES IN THE SUGAR
INDUSTRY

PART 2—ROLES OF INSTITUTIONS IN THE SUGAR INDUSTRY

Page 1115: SUB-HEADING OF THE SUGAR BILL Sec 4(d) The role of out-grower institutions
Emendments#1: replace the sub-heading of the Sugar Bill:

Amend by replacing to read;

The role of sugarcane growers apex body

This is a paradigm shift — the provision for ideal farmer organization

Page 1115: SUB-HEADING OF THE SUGAR BILL Sec 4 The role of out-grower institutions

— Amenddand-add-other funetionstoread-asfollews

The functions and role of out-grower institutions inclhide—

() effectively participating in lobbying for faverable Government policies in the industry;



(i) to jointly with millers, transport, and harvesting contractors to develop a cane establishment,
transport and harvesting program;

(J) represent farmers at the weighbridge;
() represent the farmers at the industry organs and committees

JUSTIFICATION:

ensuring that farmer representation at the weghbridge, during planning and in industry organs

Page 1116: SUB-HEADING OF THE SUGAR BILL Sec 5(b) the role of the miller

Amend to read;

3(b) maintain and develop adequate milling capacity for sugar-cane planted on the basis of agreed
planting plans with the sugarcane growers apex body;

Page 1116: SUB-HEADING OF THE SUGAR BILL Sec 5 the role of the miller
Add additional sub-heading after (5)(h) to read:

5(i) develop jointly with sugarcane growers apex body, cane establishment, harvesting, and
transport program

JUSTIFICATION

To promote timely planting, eliminate delayed harvesting, and efficient transport system

Page 1117 PART3: SUGARCANE FIRES AND PRICING

Amendment #1: Amend to include insurance in the heading to read as follows;

PART3: INSURANCE, SUGARCANE FIRES AND PRICING

Delete entire sub-section (6):- Cane fires and replace with the following;

11



Sub-section 6: Sugarcane insurance and fires

Sec(6)(1) The Cabinet Secretary shall, in consultation with the Board, the county governments
and sugarcane grower apex body make regulations on cane insurance and cane fires to cover,
protect and compensate farmers from losses from negative effects of elimate change and
marketing;

JUSTIFICATION#: opportunity for exploitation of farmers

Millers will use provision to frustrate and exploit us (farmers) despite the fact that best cane is
burnt cane if it is harvested and milled in 2 days afier harvesting as trash level lowest and can
cutters work is eased at the field.

JUSTIFICATION#2: provision of insurance services

Insurance to cane farmers for cover and compensation losses due negative effects of climate
change is missing in the industry

Page 1117: SUB-HEADING OF THE SUGAR BILL Sec7 Sugar Cane Pricing Committee.
Amend by adding (7)(4)(d)(e)

(d) Fair and Remunerative Price (FRP) which is a floor price which the farmers would
receive even when sugar prices fall to a level which leads to prices lower than FRP;

(e) Fixed Division of Proceeds ratio 67% to growers and 33% to millers

JUSTIFICATION#1: Best practice in regards to Fair and Remunerative Price;

Itis practiced in sugar regimes in cushioning farmers - in South Africa who have set a recoverable
value RV and India where they set a floor price which the farmer would receive even when sugar
prices fall very low

JUSTIFICATION#2: Best practice in regards to Fixed Division of Proceeds;
In South Afiica, the fixed division proceeds if rated at ratio 64% to growers and 36% to millers, in

India, 1t 1s 75% to growers and 23% to millers

JUSTIFICATION#3: Review of Sharing Ration 67% to growers and 33% to millers;

Sugar Stakeholders Taskforce Report, the cost of cane comprises 67% of the overall cost of
production.

12
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JUSTIFICATION#4: The history of cane payment;
In the period of 1981-1990 - greater emphasis was given to cane growers as they received 55% of the
sugar revenue and the miller got 45%. [n 1991 -200, the government policy shifted emphasis from

grower to miller on average the growers received 48% of the sugar revenue and the miller 52%. From
2001 to date, the growers and miller have had equal share of the revenue at 50%. Price fluctuations

has resulted i nadequate cane production forcing millers to operate below capactty.

Page 1118: SUB-HEADING OF THE SUGAR BILL Sec7(6) cane price review cycle.

Diclete the entire sub-clause

JUSTIFICATION:

This is a malicious insert aimed at controlling the sugarcane prices contrary to free market
cconomy.
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COUNCIL OF GOVERNORS b2
Westlands Delta House 2™ Floor, Waiyaki Way.
PO. BOX 40401-00100, Tel: (020) 2403314, 2403313
Nairobi. E-mail; info@coa.go b

Our Ref: COG/6/48 Vol. 54
27*" February, 2023

Mr. Samuel Njoroge

Clerk of the National Assembly
Parliament Buildings

NAIROBI

Dear Mr. Njoroge

LETTER FORWARDING LEGISLATIVE MEMORANDUM ON THE SUGAR BILL (NATIONAL
ASSEMBLY BILL NO. 34 OF 2022)

Reference is made to your request in the local dailies calling for submission of
memoranda on the referenced Bill on or before 28 February, 2023.

The Council of Governors takes note of the importance of having a legal framework for
the revitalization of the ailing sugar industry and welcomes the enactment of the Sugar
Bill into law.

In view of the above, we wish to forward for your consideration the legislative
memoranda attached herewith on the Sugar Bill (National Assembly Bill No. 34 of 2022)
for better implementation by the County Governments. Further, we request for a session
with the Departmental Committee on Agriculture and Livestock to deliberate and agree
on some of the critical provisions of the Bill.

Thank you for the continued support.
Yours sincerely,
e ~
sl l'v%;?
Mary Mwiti e

Chief Executive Officer NATIONAL ASSE -'-.‘I-BHL_ﬂ

RECEIVED

Copy: All Excellency Governors __
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COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE SUGAR BILL, 2019 (NATIONAL
ASSEMBLY BILLS NO. 34 OF 2022)

- TO

THE NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON
AGRICULTURE

FROM

THE COUNCIL OF GOVERNORS
AGRICULTURE, LIVESTOCK AND COOPERATIVES COMMITTEE



Introduction

THE COUNCIL OF GOVERNORS,

In recognition of the fact that sovereign power of the state is exercised at two levels of
government, that is, the National Covernment and the County Governments, whose distinctness
is recognized by Article 6 (2);

In further recognition of the need to ensure that all legislation are cognizant of the fact that
agriculture s a fully devolved function under the Part 2 of the Fourth Schedule to the Constitution;

Aware of the need for coordinated action and approach in the revitalization of the ailing Sugar
industry between the National, County Governments and other stakeholders for the benefit of
the sugar cane farmers; and

Also aware that a Taskforce was established under the Gazette Notice No. 11711 of 9*" November
2018 to examine the challenges ailing the industry and make appropriate recommendations for
the development of the sub-sector presented its report to His Excellency the President of the
Republic of Kenya for implementation and thus should guide the proposed legal framework.

Having reviewed the Sugar Bill, 2022 (National Assembly Bill No. 34 of 2022) in its entirety, the
Council of Governors opines that the Bill as it is does not respect the Fourth Schedule of the
Constitution in terms of the devolved nature of agriculture and thus recommends the following
amendments for better implementation of the proposed Act by the County Governments in the
revitalization of the ailing sugar sub-sector:

CLAUSE PROVISION OF THE BILL | PROPOSED AMENDMENT JUSTIFICATION
Clause 2. | “licence” means a|Amend by deleting definitions | Under the Fourth
Interpretation | licence issued by the | of the words “license” and | Schedule to the
Board to a miller; replace with the following new | Constitution
definition ~ and  introduce | agriculture and
definition of word “Regional | trade development
Zones"": and regulation has

been devolved to
“licence" means a licence County
issued by a County | Governments, it is

Government to a miller; therefore follows
that County
Governments

license the millers
operating in their
respective
jurisdiction.




Clause
Functions
the Board

42
of

4. (2) Without prejudice
to the generality of
subsection

(1), the Board shall —
(a) participate in the
formulation and
implementation of
overall policies, plans
and programs of work
for

the development of the
industry;

(b) act as an
intermediary between
the industry and

the Government;

¢) facilitate the flow of
research findings to
interested parties
through the provision of
effective extension
services;

(d)  monitor the
domestic market with a
view to identifying and
advising the
Government and
interested parties on
any distortions in the

sugar

market;

(e) facilitate the
arbitration of disputes
among interested
parties;

(f) facilitate the export
of local sugar;

(8) promote and
encourage the use of
environmentally
friendly technologies in
the industry;

(h) provide advisory
services to growers,

Amend amending clause 4(2) to
read as follows:

Functions of the Board
4. (2) Without prejudice to the

generality of subsection (1),
the Board shall —

(a) participate in  the
formulation and
implementation of overall

policies, plans and programs of
work for the development of
the industry;

(b) act as an intermediary
between the industry and the
Government;

c) establish linkages with other
government _ agencies and
research  institutions  to
enhance quality assurance and
research and facilitate the flow
of research findings _to
interested parties;

(d) monitor the domestic
market with a view to
identifying and advising the
Government and interested
parties on any distortions in
the sugar market;

(e) facilitate the arbitration of
disputes among interested
parties;

(f) facilitate the export of local
sugar;

(g) promote and encourage the
use of  environmentally

To align to the
provisions of the
Part 1 sections 1, 9,
29 and 32 of the
Fourth Schedule to
the Constitution,
which stipulates the
mandate of the
national
government as inter
alia, setting and
enforcement of
standards,
international trade
and capacity
building and
technical assistance
to counties.
Development and
regulation of the
sugar sub-sectoris a
function fully
devolved to County
Governments.

We further opine
that the Bill as it is,
does not respect
the functional and
institutional
integrity  of
county
governments and as
such should be
amended
accordingly.

the




out-grower institutions
and millers;

(i) facilitate an equitable
mechanism for the
pricing of sugar-cane
and appropriation of
proceeds from the
disposal of the by-
products  of  sugar
production between
millers and growers as
stipulated in the

guidelines
§)] represent the
industry in such

organizations as are
relevant for the
promotion of the
industry;

(k) oversee the
formulation of standard
provisions  governing
the mutual rights and
obligations of growers,
millers  and  other
interested parties;

() collect, collate and
analyze industry
statistics and maintain a
data base for the
industry;

(m)licence sugar mills;
(n) enforce and monitor
compliance with
standards along the
value chain;

(o) facilitate  value
addition _and__product-

diversification in the
sugar sub-sector;

(p) formulate and
implement a strategic
plan for the sugar sub-

friendly technologies in the
industry;

(h) in__collaboration with
county governments, facilitate
an equitable mechanism for
the pricing of sugar-cane and
appropriation of proceeds
from the disposal of the by-
products of sugar production
between millers and growers
as stipulated in the guidelines.

(i) represent the industry in |
such organizations as are
relevant for the promotion of
the industry;

(i) oversee the formulation of
standard provisions governing
the mutual rights and
obligations of growers, millers
and other interested parties;

(k) collect, collate and analyze
industry statistics and maintain
a data base for the industry;

() enforce and monitor
compliance with standards
along the value chain;
(m) facilitate value addition
and product diversification in
the sugar sub-sector;

(n) in consultation with county
governments, formulate a

natienal-strategic plan for the
sugar sub-sector at |east every
once every five years;

(0)in consultation with county
governments, formulate
guidelines on an_efficient and !




sector at least every
once every five years;
(q) formulate guidelines
on an efficient and
economical
transportation of sugar;
(r)conduct local and
international sugar
market intelligence and
advise stakeholders
accordindly;

(s) establish linkages
with other government
agencies and research
institutions to enhance
quality assurance and
research;

(t) promote the
efficiency and
development of the
industry through the
establishment of
appropriate
institutional  linkages;
and

(u) perfom such other
functions as may, from

economical transportation of

sugar;

(p)conduct local and
international sugar market
intelligence  and advise

stakeholders accordingly;

(q) promote the efficiency and
development of the industry
through the establishment of
appropriate institutional
linkages;

(r) provide technical assistance
and_capacity building of the
county  governments ___in

regulation of the _sj,lgai
industry; and
(s) perfom such other

functions as may, from time to
time, be assigned by the
interested parties.

time to time, be
assigned by the
interested parties.
5. functions of | 5. the County | Amend by deleting clause5and | To align to the

county
governments

Government shall—
(a) issue sugar cane
nursery certificates;
(b) offer and coordinate

replace with the following new
Clause 5:

Functions of the County

provisions of Part 2
sections 1 and 7 of
the Fourth Schedule
to the Constitution

extension services on | Government which stipulates
sugar production and that the agriculture
milling in the respective | 4(1). The County Governments | and trade
county; through the County Executive | development and
(¢) in collaboration with | Committee Member shall: regulation of
the Board and law agriculture and
enforcement agencies, trade excluding




enforce regulations
within the county;

(d) monitor and report
incidences of pests and
disease outbreaks and
take appropriate action
in collaboration with the
Board and other
relevant  government
agencies; and

(e) Establish an efficient

road network for
movement of
sugarcane, delivery of
other services and

general development of
the sugar industry.

(a) issue  sugar cane
nursery certificates;
(b)  licence sugar mills and

warehouses in the county;

(c) formulate and implement
the county sugar sub-sector
strategic plan;

(d). _offer and coordinate
the_provision of advisory and
extension services to growers,
out-grower _institutions and
millers in the county;

(e) Inspect sugarcane
nurseries, mills, jaggeries and
warehouses located within
their respective counties;

(f) enforce county
national legislation on sugar
industry code of practice and
other industry standards;

(g) in collaboration with
the Board and law
enforcement agencies, enforce
of regulations within the
county;

(h) enforce policies
guidelines  on
governance in
institutions and millers;

and
corporate

and r

growers’ |

international trade
are functions fully
devolved to County
Governments.

Therefore, it is our
considered opinion
that in accordance
the aforementioned
provisions of the
Constitution, the
Board cannot
licence sugar mills
as this is trade
development in the
county but can only
regulate  imports
and exports.

(i) monitor and report of
incidences of pests and disease
outbreaks and taking
appropriate action in
collaboration with the Board
and other relevant
government agencies; and




(i establish an efficient
road network for the
movement of sugar cane,
delivery of other services and
general development of the
sugar industry.

(k) develop and regulate
sugarcane growers institutions
in_accordance to this Act and
any other relevant law.

o/ PART I

LICENSING
AND
REGISTRATION

18.
Requirement
of a license to
operate a mill

18 (1) A person shall not
operate a sugar mill or a
7iggery mill unless he or
she is a holder of a
current licence issued
by the Board upon
recommendation by the
relevant County
Government for that
purpose

Amend clause 18 to read as
follows:

18 (1) A person_shall not
operate a sugar mill, a 7iggery
mill or warehouse sugar unless
he or she is a holder of a valid
licence issued by the relevant
County Government for that
purpose,

As explained
elsewhere in this
document, under

the Fourth Schedule
to the Constitution
agriculture and
trade development
and regulation has
been devolved to
County
Governments, it is
therefore  follows
that County
Governments
license the millers
operating in their
respective
jurisdiction. The
Board should only
issue export or
import licenses.

19: lIssue of
licence and
licence fees

19. (1) A person shall
apply to the Board for a
licence to operate a
sugar mill or a 7iggery
mill in the prescribed

Amend by deleting the clause
19(1) (2) and (5) and replace
with the following new Clause

19(1) and (2):

Under the Fourth

Schedule to the
Constitution
agriculture and

trade development

form. 19. (1) A person shall apply to | and regulation has
the ~ County  Executive | been devolved to

(2) The Board shall not | Committee  Member for a | County

issue a licence under licence to operate a sugar mill, | Governments, it is

this Act unless — warehouse or a ziggery mill in | therefore follows

(a)... the prescribed form_ _and | that County




() There shall be
payable for issue of a
license, such fees as the
Board, after
consultation with the
Cabinet Secretary, may
prescribe.

accompanied by the prescribed
fee.

(2) The County Executive
Committee Member shall not
issue a licence under this Act
unless —

(a) ...

© it is satisfied that the
applicant has paid the
prescribed fee and obtained a
certificate of registration and
compliance from the Board.

Governments
license the millers
operating in their

respective

jurisdiction. The
Board should only
issue export or
import licenses
which is under the
purview of the
National

Government under
the Fourth
Schedule.

We further
recommend  that
the Board issues
certificate . of
compliance to all
the sugar mills,
jiggery or

warehouses before
they are license by

the County

Governments.
25. 25. The Management of | Amend to  include a|The County
Management | the Institute shall vestin | representative of the County | governments are
of the Institute | a Governments as follows: integral in  the
Board which  shall implementations of
consist of (c) One _ person  with | the research
(a) A chairperson | knowledge and experience in | proposals in the
appointed by the |the  agricultural  sector | sector, it is

Cabinet  Secretary | nominated by the Council of | therefore

who shall have a | County Governors appointed | imperative they are
background in | by the Cabinet Secretary; represented in the

agricultural research

Board.

or related held;

(b) five persons elected
by growers from each of
the




sugar catchment areas

under the First
Schedule;
29. 29(1) The Board may | Amend to read as follows: To provide for
Appointment | appoint qualified appointment  of
of crop | persons to be crop|29(1) The Board and County | crop inspectors by
inspectors inspectors for purposes | Executive Committee Member | the County
of this Act. may appoint qualified persons | Governments  for
(2) For purposes of [to be crop inspectors for | purposes of
subsection (1), the | purposes of this Act. effective
Board may, by implementation of
regulations  prescribe | (2) For purposes of subsection | the Act.

the qualifications for
appointment as a crop
inspector.

(1), _the Board may in
consultation  with  County
Executive Committee
Members, by regulations
prescribe the qualifications for
appointment as a crop
inspector.

34. Sugar
Development
Levy

34(7) the  Sugar
Development Levy
collected under

subsection (2) shall be
apportioned as follows:
(2) Fifteen per centum

shall be applied by

the Board for
income or price
stabilization for

sugar growers;
(b) Twenty per centum
shall be applied by

Board in the
furtherance or
exercise of any

function or power of
the Board;
(c) Twenty per centum

shall be directly
remitted to the
institute; and

(d) Forty five per
Framtiim chall ha

Amend clause 34(7)(d) to read
as follows:

34(7) the Sugar Development
Levy collected under
subsection (2) shall be
apportioned as follows:

(a)...

(d) Forty five per centum shall
be remitted directly to the
sugar growing counties on_a
pro rata basis to be applied for
infrastructure development in
the sugar subsector,

To align to the
provision of the
Fourth Schedule to
the Constitution
which bestows
upon the County
Governments with
the responsibility of
regulation and
development  of
Agriculture, trade,
county transport
among others.
Infrastructure
development in the
sugar subsector is
therefore the
responsibility of the
respective  County
Governments hence
the Fund should be
appropriated to
them.




infrastructure
development in the
sugar subsector on a
pro rata basis.

o ——

57: Regulations | 57. (1) The Cabinet
Secretary may make
regulations  generally
for the better carrying
into effect of the
provisions of this Act.

Amend to read as follows:

57. (1) The Cabinet Secretary, in
consultation with the Board
and County Governments may
make regulations generally for

the better carrying into effect |

of the provisions of this Act.

The process of
making of the
regulations should
be consultative,
hence the Cabinet
Secretary needs to
consult the Board

| and County

Covernments.

Conclusion

The centrality of devolution in the agriculture sector is something that cannot be wished
away in the revitalization of the sugar industry and as such it should be emphasized in the
Sugar Bill, 2019. Regulation and development of agriculture and trade under the Fourth
schedule to the Constitution means that the licensing of sugar millers and warehouses
except those dealing with imports and exports should be done at the County level by the
respective County Government and the information shared with the Board for purposes

of National statistics.

We therefore urge the National Assembly to be guided by the Constitution and the Sugar
Task Force Report, 2019 in this important process of development of the sugar legislation
that will support the National Government, County Governments and all the stakeholders
in the sugar industry in this noble process of revitalization.
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The Sugar Bill, 2022

1. The Sugar Bill 2022 seeks to reinstate the Sugar Act which was repealed through the
enaciment of the Crops Act 2013.

2. The Sugar Bill 2022, seeks to restore the role of the Kenya Sugar Board (KSB) in
regulating, developing, and promoting the sugar industry as well as facilitating
equitable access to the benefits derived from the industry.

3. The Bill also proposed the setting up of the Kenya Sugar Research Institute and
the Sugar Arbitration Tribunal,

4. Upon enactment, Sugar Bill 2022 will restore the KSB’s mandate that was a decade ago
merged with other regulators overseeing different crops including the coffee and tea
boards, to form the Agriculture and Food Authority (AFA).

5. Since 2013, ineffective stewardship of the sugar industry by the Agriculture and Food
Authority (AFA) has contributed to the following challenges bedeviling the sugar
industry;

a) Non-payment of farmers by public sugar companies due to huge debt portfolio
b) Increased cost of sugar production (obsolete technology)

¢) Declining land acreage under sugar and small-scale farming that hampers the
farmers from enjoying economies of scale.

d) Lack of markets for sugar

e) Failure to control imports and exports of sugar and unfavorable market
competition for cheaper sugar produced within COMESA countries and imports
from other nations have led fo higher inefficiencies that undermined the
viability of the sector.

f) Foor management of sugar companies
8) Lackof research and cane development initiatives

h) Poor maintenance of state-owned milling factories, which still run on ageing
machines

6. The Bill proposes the following composition of the KSB:

a) Five representatives elected by growers
b) One representative clected by millers,
¢) The Principal Secretary (PS) for the Ministry of Agriculture
d) The Treasury PS.
¢) One person nominated by the Council of Governors
X f) Non-executive chairperson coming from among the representative of growers
on the board. 1






KINOTI & KIBE

Co. Advocates

COMMISSIONERS FOR OATHS & NOTARIES PUBLIC
_——

Cur Ref: KH}’SBH\IKSCU'ZEI 21 March, 2023

Your Ref: NA/DDC/A&L/2023/008

1ue Clerk to the National Assembly,

Ctfice of the Clerl,

Parliament Building, “Advance Copy by Email”
P.C Box 41842-00109,

Naivobi.

Dear Sir,

RE: STAKEHOLDER ENGAGEMENT ON THE SUGAR BILL (NATIONAL
ASSEMBLY BILL NO. 34 CF 2022) BY THE DEPARTMENTAL COMMITTEE
ON AGRICULTURE AND LIVESTOCK

Reier to the above matter and particuiarly your letter dated 9" March, 2023 addressed
to select stakeholders, a copy of which is enclosed herewith for your ecase of reference.

We write this letter on behalf of our client, West Kenyan Sugar Company Ltd and
Sukari Sugar Company Ltd who have instructed us to address vou as follows,

Our éliu_n ts are major stakeholders in Kenya's Sugar Industry with a direct stake on the
Sugar Biil, Zﬂiz_whj_ch is currently the subject matter of the Departmental Committee on
Agriculture and Livestock. Our clients are aware that this Bill 1s the successor of the
Sugar Bili, 2019 which was passed by the National Assembly on 11% November, 2021
and thereafter presented to the Senate in accordance with Standing Order 142 of the
National Assembly Standing Orders. Before the relevant committees of both Houses,
our clients presented their views but in the end the Sugar Bill, 2019 was not enacted
reportedly due to lapse of parliamentary term.

In your letter daied 9% March, 2022 our clients have observed that various staheholdors
have been invited for engagement with the esteemed departmental committee. Our
ciients have instructed us to notify yeu, as we hereby do, ihat thev wish to be invited
and to participate in the said stakeholders engagement scheduled for Friday, 74
March, 2023, In order to do so, our clients will comply with the directions contained in
your letter dated 9" March, 2023 as they await your formal invitation and allocation of
time slot to make their presentation.

- o Queensway House, Sth Fioor, Along Kaunda Sireet, Nairobi =
in _P0.BOX28E71-00202. NAIROBI, Tel: *254-020-2241022, Fax; +254-020-3343107 et



In view of the above, our clients would be pleased to be given an opportunity to make
their presentation before the Committee. We thank you in advance.

Yours faithfully,
KINOTI & KIBE CO.
ADVOCATES

KIBE MUNGAI

Cc: The Director
Stkari Sugar Company Ltd
Ndhion

Ce: The Managing Director
West Kenya Sugar Co. Ltd
Kakamega




SUBMISSIONS BY WEST KENYA SUGAR COMPANY LIMITED AND SUKARI SUGAR COMPANY ON THE
SUGAR BILL, 2022

[. INTRODUCTION

L. In his Memorandum of objects and Reasons for the Sugar Bill, 2022 Hon. Emmanuel Wangwe (MP) states, inter-alia, as follows:-

The principal object of the Bill is to reinstate the Sugar Act which was repealed through the enactment of the Crops Act, 20 13. The
enactment of the Bill shall restore the roles of the Kenya Sugar Board currently undertaken the Sugar Directorale of the Agriculture and Food
Authority established under the Agriculture and Food Au thority Act, 2013.

Since 2013, ineffective stewardship of the sugar industry by the A griculture and Food Authority has contributed to—

(a)  non-payment of farmers by public sugar companics;
(b)  tncreased costs of sugar production;

(c) declining land acreage under sugar;

(d)  lack of markets for sugar;

(¢)  failure to control imports and exports of sugar;

(f)  poor management of sugar companies; and

(8)  lack of research and cane development initiatives,

The reestablishment of the Kenya Sugar Board, the Sugar Development Levy and the Sugar Development Fund and the establishinent of the
Kenya Sugar Research Institute shall address these challenges.

2. Admittedly, Kenya's Sugar Industry has been facing many challenges poor performance and failures but it is simplistic cither to
blame the Agriculture and Food Authority (AFA) for ineffective leadership for them or to purport that the re-establishment of the
Kenya Sugar Board, the Sugar Development Levy and the Sugar Development Fund as the panacea or automatic solution to these

1



challenges. There are three broad reasons why the reason given for re-=cnactment of the Sugar Act, 2001 will 1
the myriad challenges facing Kenya's sugar industry.
o o

ot be the answer Lo

First, under the Crops Act, 2013 under which AFA was established as the regulator in the agriculture and fgod sectors, and the

Sugar Directorate established to help AFA in regulating the sub-sector, no stretch of the imagination can justif

attributed to AFA’s “inceffective leadership” |

- the challenges facing the sugar industry. In fact under the Cr
directly or indirectly responsible for or involved in the seven challenges/problems facing the sugar industryi

Memorandum of the Sugar Bill, 2022,

Secondly, the clamour for re-introduction of the Sugar Act, 2001 and its attendant governance institulions ignor
necessity that informed its repeal. For avoidance of doubt, the Crops Act, 2013 and the Agriculture and Food

were enacted as a result of the promulgation of the Constitution of Kenya on 27 August, 2010. Pursuant to A
Fourth Schedule, the National Government is allocated the function of Agricultural Policy whilst County Gowy

allocated the functions and powers in respect of agriculture, including:

() crop and animal husbandry;
() livestock sale yards;

() connly abattoi

(d) plant and animal discase control; and

(¢) fisheries.

v the blame (above)
ps Act, AFA Is nol
enumerated in the

b5 the constitutional
Authority Act, 2013
rticle 186(1) and the
srnments have been

Before the promulgation of the current Constitution in 2010 various organs and bodies within the agriculture sector used to act

independently but there was need to harmonize the operations of these organs and remove the bureaucracy. Article 186(1) and the

Fourth Schedule of the Constitution, 2010 separated functions to be performed by the National Government 3

nd what was to be




o

performed by the County Governments. According to the Fourth Schedule of the “onstitution, the National Government is
mandated to develop a national agriculture and veterinary policy, national standards and norms, regulations for international
trade as well as capacity building for County Governments. Every other function in the sector was to be transferred to the County
Government. The above mentioned formed the basis for formulation and enactment of the Agricultural and Food Authority Act
and the Crops Act 2013. Therefore one of the key reasons for repealing the Sugar Act 2001 was to ensure the regulation of the
sugar sub-sector was aligned with the constitutional provisions of having key aspects of the Agriculture sector devolved.
Therefore re-enactment of the Sugar Act 2001 contravenes Article 186(1) and Schedule 4 of the Constitution as it does not
adequately recognize the proper role to be played by the County Governments and it vests majority of powers and roles in the

sugar sector to the National Government yet Schedule 4 is very express in its provision.

Thirdly, in paragraph 69 of the Report titled The Crisis Facing the Sugar Industry in Kenya dated March, 2015 the Agriculture
Committee of the National Assembly lists the following as the Challenges facing the Sugar Industry in Kenya:-

(a) Poaching of sugarcane among sugar millers;

(b) High cost of production;

(c) Field and factory inefficiencies;

(d) Corruption and impunity;

(¢) Lack of capital to modernize and automate the mills;
(f)  Fast decreasing land sizes and loss of soil fertilities: and

(g) Failure by the regulator to properly manage and regulate the sector

6. In our considered view, the fundamental problem facing Kenya's sugar industry revolve around perennial shortage of sugar cane

which manifests itself through high cost of production, field and factory inefficiencies and frequent bankruptey of state-owned



sugar mills. Accordingly by addressing the issue of cane development, majority of these other secondary problems would be casily

addressed,

Sugar Development Levy (SDL) on domestic and imported sugar. However, under Section 15(6) the Board hag

7. Section 18 of the Sugar Act, 2001 empowered the Minister in consultation with the Board, by order in the Gagette, to impose the

I a broad discretion

to “apply the money received under this section for the furtherance of the objects of the Board”. Available re
bulk of the money collected as SDL was not used for purposes of cane development resulling into stagnatic

subsector.

Against this backdrop Clause 34(7) of the Sugar Bill, 2022 has apportioned the Sugar Levy as follows:-

(7) The Suear Devclopment Levy collected wider subsection (2) shall be apportioned as follows —

(a)  fifteen per centwn shall be applicd by the Board for inconte or price stabilization for sugar growers;

(h)  feventy per centum shall be applied by the Board in the furtherance or exercise of any function or poicer of the I
(c) twenty per centum shail be remitted directly to the Institute; and

() forty five per centum shall be applicd for infrastructure development in the sugar subsector on a pro rala basis.
7. The proposed apportionment of the levy under Clause 34(6) is problematic and unlawful in four major respects:-

a) It does not make any apportionment to cane development which is the main justification for this levy. At lea

SDL should be apportioned for cane development in our considered view.

b) The apportionment for income or price stabilization for sugar growers is too large. Further, if farmers are ad
to arow enough cane there will be no need for income or price stabilization for sugar growers.

‘ords show that the
1 0of growth in this

-

sL75 per cent of the

pquately supported




¢) The apportionment to the Board and the Sugar Research Foundation is unrcasonably high given the potential amount to be
collected under this levy.

d) The apportionment for infrastructure development in the sugar growing areas is not justificd given that the Kenva Roads Act
and the Fourth Schedule of the Constitution have already provided for elaborate legal and financial framework for roads

development under all classes.

9. Bearing the above in mind, our clients have proposed an alternative a pportionment in order that this important fund can meet its

Purpose,

10. The cumulative cffect of the foregoing is that the Sugar Bill, 2022 is not only founded on a simplistic diagnosis of the serious
problems facing the sugar sub-sector but, more importantly, the answers and prescriptions it gives for them are woefully
inadequate and potentially puts the sector into a path laden with legal landmines. Notwithstanding the above concerns we
nevertheless wish to try and propose amendments to the Sugar Bill, 2022 to make it conform with the current constitutional
dispensation and to make it more effective in dealing with the serious challenges facing the sugar subsector.

[I. PROPOSED AMENDMENTS TO SUGAR BILL, 2022

| SECTION | SUB-HEADING | PROVISION IN THE BILL PROPOSED AMENDMENT REASON FOR THE AMENDMENT
OF THE OF SUGAR BILL |
BILEEN TS SR R T T fe (TR Y I e R el
i 1. Introduce Clause 3 1o provide as follows 1) To elaborate in clear terms the
on the proposal objective of the Bill. objects and purposes of the Act.
PART 1 PRELIMINARY | N/A
_ 3. Objects and purposes of the Act 2] To make it clear the standards and
ideals to which the sugar sub-sector
The objective of this Act is to accelerate the is expected to uphold and realize.
growth and development of the sugar sub-
| sector, enhance productivity and incomes of | .

5



[ secTioN | _ 'SUB-HEADING | PROVISION IN THE BILL 'PROPOSED AMENDMENT | REASON FOR THE AMENDMENT
OF THE _ OF SUGAR BILL

BILL Ay S ——rt e o ,
farmers, improve investment climate and |
efficiency of sugar sub-sector lhrough
promotion of the production, processing,
marketing, and distribution of sugarcane in
suitable areas of the country and in particular

to—

{a) circumvent  unnecessary  regulatory
bureaucracy in the sugar subsector;

(b) reduce unnecessary levies, taxes or other
| barriers to free movement of sugar
products and provide for a rationalized
Laxation system;

| {c) reduce unnecessary regulation or over-
| regulation of the sugar sub-sector;

(d) reduce duplication and overlap of
functions among institutions involved in
the regulation of sugar sub-sector;

e} promote competitiveness in the sugar
subsector; and

._
{f) attract and promuole private investment m
in sugar sub-sector. _

|

| |

_ 2. __.__:.ﬂn,._nm Clause 4 lo provide as m_n_:usﬁ

o




| SECTION
OF THE
BILL

| SUB-HEADING |
OF SUGAR BILL

PROVISION IN THE BILL

PROPOSED AMENDMENT

on the role of County Governments.

4. Role of national and county governments

(1)

(2)

(3)

in development of sugarcane

Each county government shall within its
area of jurisdiction be responsible, for
agricultural matters concerning
sugarcane in accordance with Part 2 of
Fourth Schedule to the Constitution.

The national government shall, in
accordance with Part 1 of section 29 of
the Fourth Schedule to the Constitution,
be responsible for agricultural policy and
for assisting the county governments on

agricultural matters concerning
sugarcane,
Each counly government shall, for

purposes of ensuring uniformity and
national standards in the sugar sub-
sector, through its legislation and
administrative action, implement and act
in accordance with the national policy
guidelines issued by the Cabinet
Secretary on the advice of the Board
under this Act or any other written law.

Any action required under this Act to be

7

REASON FOR THE AMENDMENT

a) To ensure that the devolved system
of government and attendant
devolution  of  agriculture s
recognized.

b) To ensure the smooth regulation of
the sugar sub-sector taking to
account the Fourth Schedule of the
Constitution,




SECTION
OF THE
BILL

Clause 3

Clause &

.

SUB-HEADING |
OF SUGAR BILL

PROVISION IN THE BILL

 PROPOSED AMENDMENT

done by the n_u:_:m m.ccmw..:.g shall be
deemed to have been done if done by an
officer of the county government
authorised by that government in that
behalf.

Functions of
the Board

Composition of

4. (1) The Board shall—

(a) regulate, develop and
promote the sugar indusiry,

(b) co-ordinate the
activities of individuals and
organizations the

industry; and

within

[c) facilitate equitable
access to the benefits and
resources of the industry by

allinterested partics,

Board

6. (1) The
comprise—

non-executive

(a)

d

Amend Clause ..wE“_ to introduce paragraphs (d)
and () to provide as follows:-

{d)

(e]

{1

shall | Amend Clause m.ﬂu_l_uq a.m._m_._,:.m...u..ﬂm:m_m 5(1)
paragraph (c) and substituting therefor the
following paragraph:-

advise the national government and the

county governments on  agricultural
levies for purposes  of  planning,
enhancing harmony and equity in the
supar sub-sector,

carry out such other functions as may be
assigned 1o it by this Act, the Crops Act,
the Agriculture and Food Authority Act
and any written law while respecting the
roles of the two levels of governments.

Administer and manage the Sugar
Industry Contributory Development Fund
Established under this Act,

To capture more conci

mandate aof the Board.

Board is nol m
retrogressive.

will have ten

REASON FOR THE AMENDMENT

mm___.__lm:m mx_u.m._.._n._m._

composition of the

ily skewed-up but also
Basically the board

(10) members out of
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| theBoard ..||-._.U_E:¢mwuu.._ .m_Mn,_Mﬁ._|_uﬂ_ﬂ|._”.ﬂ.i Four qmﬁﬂmum:.m:.ﬂmm of millers m_mn_m.nl_u._..‘||:- which five will EnEE:Wm?Eaﬂ%
Board from among the millers and appointed by the Cabinet whilst two{2) will represent the
representatives of growers Secretary; National Government. The millers
on the Board and appointed will be represented by one

rovided that any miller commandi | .
Provided that any miller commanding at least representative the same as the

Council of County Governors whilsl
the Chiel Executive of the Board
shall be appointed by the Board
although there is no express
requirement of competitive
recruitment as required by the
Constitution,

by the Cabinet Secretary;
20 per cent of the domestic sugar production

(b) five representatives shall be represented on the Board as of right.
elected by growers from
each sugar catchment area
| as per the First Schedule:

(e} one representative
elected by sugar millers

who is knowledgeable in 2} From the standpoint of devolution, it

is clear that relevant County
Governments will have no significant
role or impact in the sugar seclor in
the event of the Sugar Bill being
enacted. Similarly  from  the
standpoint of sugar millers that have
invested billions in the industry
representation by one person is

sugar technology and value
addition;

(d) the Principal Secretary in
the Ministry for the time
being  responsible  for
mailers relating agriculture

or a representative

nominated by the Principal
certainly inadequate and there is na

clear logic for the Board heing

Secretary in writing;

{2) one person nominated growers-led given their transient and
. | by the Council of nn:_:.___.h . disorganized stake in the sugar
H Governors who is |

o)
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knowledgeable in extension

services and managempent

of farmer institutions;

(f) the Principal Secretary

for the time  being _
responsible  for  National |
Treasury or 2
representalive  nominated

by the Principal Secretary in
writing;

(g) the Chief Cxecutive of
the Board appointed under
section 14 who shall be an
ex-oficio member and the
secretary to the Board.

PROPOSED AMENDMENT

Clauses 18,19, 20, 21 and

“Amend Part il (Clauses 19, 20, 21 and 22) by
deleting il and replacing it with the following

10

3)

1)

REASON FOR THE AMENDMENT

Sector.  Moreover, given that the
majority of] sugar millers are
privately owrjed it is disingenuous to

provide for 3 legal framework that

does not take this reality into
account.

Furthermore,| good  corporate
principles angl practise require that
representation of sugar millers on

the Board of any Committee must
be based on their respective size ur
levels ol production otherwise the

value of suchl representation will be

negated.  Te be sure this is the
principle that underpins
representatio in a board of

direciors under the Companies Act
and it would help to acknowledge
the same. For starters il should be
noted that eden under the repealed
Sugar Act, 2001 the millers had three
representatives. This number should

be increased dather than reduced,

The Crops
harmanize

licensing  and

the
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REGISTRATION

| 22 that nqoc.mm..._w as follows:

-

18 licence to operate,

{1) A person shall not
operate a sugar millor a
jaggery mill unless he or she
is a holder of a current
licence issued by the Board
upon recommendation by
the relevant County
Government for that
Ppurpose,

(2} A person who
contravenes the provisions
of subsection (1) or acts in
contravention of the
conditions of a licence
granted under this Act
commits an offence and
shall be liable on conviction,
to a fine not exceeding
three times the domestic
value of the sugar in respect
of which the offence is

committed, or to a fine not

1

PART Hll 0

16. Registration of sugarcane dealers

(1)

(2)

(3)

(4)

n taxation, registration licensing:-

PROPOSED AMENDMENT

Every dealer in sugarcane shall

register with the Board.

A person shall not deal in sugarcane
unless the person is registered in
accordance with this Act.

The Cabinet Secretary shall, in
consultation with the relevant county
executive committes member _
responsible for agriculture, prescribe |
regulations  providing for  the
procedure for registration of sugar
dealers and the regulations shall also
set oul the appeal process in case of
refusal or denial of registration.

.p nmao: E_._n. no::m:_m:_mm _
subsection (2) commits an offence |
and shall on conviction be liable to |
imprisonment for term not exceeding _
three years or to a fine not exceeding
five million shillings or to both.

17. Taxation of Sugarcane _

11

2)

3)

1)

registration process across
agricultural sector and remove the
unnecessary bureaucracy.

the

The Sugar Bill proposes a process
that is different from the already
established process in the Crops Act,
a4 process that has Constitutional
underpinning as it gives certain roles
to the County Government.

The licensing process in the Bill has
not provided for public participation
whereas the Crops Act had provided
for the same by virtue of publishing
the application in a pgazette and
inviting objection to the grant of the
license.

Further the process proposed in the
bill does not provide for an appeal
lo
contravention of Article 47 and 165
of the Constitution.

process which amounts
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.mwﬁmmmm ten million
shillings, whichever is the
higher, or to imprisonment
for a term not exceeding
five years, or 1o both. Issue
of licence 19 and licence

fees ..

(1} A person shall apply to
the Board for a licence to
operate a sugar mill or a
jageery mill in the
prescribed form,

{2) The Board shall not issue
a licence under this Act
unless

(a) it is of the opinion thal
the applicant is a fit and
proper person to hold such
a licence; and

(b} it is satislied that the
applicant has sulficient
knowledge, experience and
capacity ta enabile him
conduct business or that he

PROPOSED AMENDMENT

._”: Pursuant to Article 209 of the

]

{3] The fees imposed by a county |

Constitutinn, only the national
government may impose, in relation
to sugarcane—

(a) income tax;

(b) value-added tax;

(c) customs duties and other dutics
an import of agricultural and
aguatic products; and

{d) excise duty.

A county povernment may, pursaant
to  the Fourth Schedule of the
Constitution, impose fees for—

[a) development of suparcane within
the county;

(b) development and regulation of
sugarcane markets within  the
coauniy;

[c) issuance of trade licences to any
person trading in sugarcane
within the county; and

[d) issuance  of  licenses  for

cooperative  societies  dealing
with  suparcane  within  the
county.

k2

REASON FOR TH

IE AMENDIMENT
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has, amongst his staff, The
person with such
knowledge and experience.

{3) Every licence shall
specify the premises upon
which the milling of sugar
may be carried on.

(4) Every licence shall,
unless earlier revoked,
expire on the 30th june
next following the dateof
issue,

(5) There shall be payable
for the issue of a licence,
such fees as the Board,
after consultation with the
Cabinet 5ecretary, may
prescribe.

(6) An application for the
renewal of a licence shall be
made to the Board not later
than the 1st June in the
year in which the current

 PROPOSED AMENDMENT

(4}

mn__._.m_.::_m.:. under .wcﬂmmnﬂmz. (2)
shall not in any way prejudice
national economic policies, economic
activities across county boundaries or
national mobility of goods, services,
capital or labour.,

The Cabinet Secretary shall, using the
struclures established under the
Intergovernmental  Relations  Act,
2012 (No. 2 of 2012), put in place
mechanism to avoid double taxation
of sugarcane and its products by the
twa levels of governments,

18. Manufacturing licence

(1)

(2)

3)

A person shall not manufacture or
process sugarcane product for sale
except under and in accordance with
a licence issued under this Act,

An application for a licence under this
section shall be in writing and in the
prescribed  form  and  shall  be
accompanied by the prescribed fee.

The Board may, alter consultatio

13

REASON FOR THE AMEN

DMENT
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{7) The issuance of a licence
to an applicant under this
section shall not be
withheld without
reasonable cause.,

(8] A person shall not
import or export sugar
without a valid licence
issued by the Board.

20. (1) A person who
imports sugar into Kenya
shall, sugar import , prior to
impaoriation—

[a) provide evidence that
the sugar they intend to

impaort is not available in
the local markel;

(b) provide a sample of the
sugar to be imported and
pre-import verilication
certificate from the country

(1)

PROPOSED AMENDMENT

with the county execulive—

{a) issue a manufacturing licence, in
accordance with this Act;

refuse to issue the licence on any
ground which may appear to the
Board to be sufficient and inform
the applicant in writing of the
reasons thereof;

(b}

cancel, wvary or suspend any
licence if in the findings of the
Board, the licensee is found 1o
have contravened the regulations
made under this Act for

(c)

operation of manufacturing or |

processing entities.

A manufacturing licence issued under
this section shall, in addition to
authorizing the holder to carry on the
business set out in subsection (1),
also authorize the holder to carry out
the business of packing and blending
sugarcane.

the |

REASON FOR THE AMENDMENT
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{c) obtain pre-import
approval from the Board.

(2) A person who
contravenes this section

| commits an offence and
shall, on conviction, be
liable to imprisonment for a
term not exceeding five
years or to a fi ne not
exceeding ten million
shillings or to both. [3) This
section shall apply to
importation of sugar cane.

21.(1) A licenced sugar
miller shall be licenced by |
the sugar Board to carry out
the business of processing
industrial sugar .

{2) The Board shall regulate
the processing of industrial
sugar. _

22.( 1) A person shall not

~ PROPOSED AMENDMENT

18. lllegal Hm:cmmn?a. possession, etc.

(1) A person who—

(a) manufactures sugarcane for sale
in contravention of this Act;

(b} buys, sells, offers for sale,
transports or has possession of
sugarcane which to the person’s
knowledge or belief—

(i) has been Brown,
manufactured or processed
otherwise than in accordance
with this Act;

(i) is from a non-registered
grower  or  dealer of
Sugarcane, COMmmits an
offence and shall be liable, on
conviction, to a fine not
exceeding ten million

shillings, or to imprisonment
for a term not exceeding five
years, or both.

(2) If a person is in possession or has
control of sugar cane for which the
person is unable to account ta the

15

" REASON FO

R THE AMENDMENT



SECTION
OF THE
BILL

SUB-HEADING
OF SUGAR BILL

PROVISION IN THE BILL

conduct the business of a
Registratian of miller unless
he or she is registered by
the Board and the premises
in which the business is
conducted is specified in
the register,

(2) The Board shall issue to
every miller registered
under this section, a
certificate of registration
specifying the premises al
which milling may be
carried on by the miller,

(3) No fee shall be charged
in respect of any
registration or certilication
of registration made cr

issued undar this seclion.

{4) In issuing certificates of
registration under
subsection {3), the Board
shall satisfy itself that the
premises upon which

PROPOSED AMENDENT

satisfaction of a person authorized
under this Act, such scheduled crop
shall be deemed to have been grown,
manufactured or dried otherwise
than in accordance with this Act until
the contrary is proved.

20. Issue of licences

(1)

(2)

(3)

(4)

The Board shall issue licenses to
applicants subject to such lawful
conditions as the authority may
determing,

Every licence shall specify the
premises upon which the business
specified in the licence may be
carried on.

Licenses issued under this Act shall
remain in force until the thirtieth of
June next following the date of issue,
unless earlier cancelled.

There shall be payable for the issue
of licenses under this Act such fees as
the  licensing  authority, after
consultation  with  the Cabinet

Secretary or county executive as the |

Case :.zi.cﬂ prescribe.

16

REASON FOR T|

HE AMENDMENT
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:....___::m may be carried out
meats the environmental {5) The total fees charged under
| standards set by the subsection (4] shall depend on the
National Environmental turnover of the dealer and shall not
; overburden small scale dealers and
Management Authority and : ;
) ) the cumulative total of all levies and
the miller has been issued

4 fees payable shall in any event not
with a certificate of safety exceed ten per cent of the pate value

by the relevant county of the agricultural or aguatic product.

government.

(5) A miller may offer
extension or other services
to growers,

(6] Every miller registered
under this section shall
conduct business in
accordance with this Act
and any regulations made
thereunder,

(7) A person who
contravenes the provisions
of this section commits an
offence and shall upon
conviction be liable to

imprisonment for a term

The licensing authority shall, at least
thirty days before granting a licence
under this Act, give notice of the
proposed grant in the Gazette and in
such other manner as the authority
may determine.

(7) The notice referred to in subsection

{6) shall—

{a) specify the name or other

particulars of the person ar class
of persons to whom the licence is
to be pranted;

(b} state the purpose for the

proposed licence and indicate the
date such licence is proposed to
be issued to the successful

__apphicant; and
17
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to afi ne not exceeding ten
million shillings or to both.

(8)

(9]

{10} A licence issued under this Act shall

21. Application for renewal of a licence

An application for the renewal of a licence
under this Act shail be made to the Board not

PROPOSED AMENDIMENT

{c) invite objections to the proposed

grant of licence and direct that
such objections be lodged with
the Authority within fourteen
days next following the date of
the notice,

The licensing authority may  after
considering the objections, it any,
made under this section, grant the
licence applied for, sublject to such
terms and conditions as may bhe
specified therein,

The issuance of a licence to an

applicant under this Act shall not be
withheld without reasonable cause.

not be transferable.

later than the first day of the month of June |
in which the current licence is due to expire |
but, notwithstanding the foregoing, a late |
application may be made upon payment of a

13

REASON FOR THE AMENDMENT
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PROPOSED AMENDMENT

late mﬁ.n_mnmﬁcz fee as _wm<| be prescribed by
the Board.

22. Conditions of a licence

(1)

(3)

A licence issued under this Act shall
be subject to such conditions as the
Board may determine and as are
specified in the licence and to any
conditions which may be prescribed.

The Board may require that any class
of licenses issued 1o a dealer will be
subject to the condition that the
dealer engages in actual prowing of
any given crop.

The Board may at any time during the
validity of a licence—

(a) vary the conditions of the licence;
ar

(b} impose conditions or
caonditions on the licence,

further

23. Revocation or alteration of a licence

The Board may revoke, alter or suspend a
licence issued under this Act if in its opinion—

19

 REASON FOR THE AMENDMENT
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{a}

(b

PROPOSED AMENDMENT |

an offence under this Act, or in
respect of the licensed activity under
any other written law, has been
committed by the licence holder or
any employee of the licence holder;
ar

a condition of the licence has been
contravened or not complied with,

24, Surrender of licence

(1) The holder of a licence which is

rovoked shall immediately surrender
it to the Board.

(2) A licence holder may at any time
surrender the licence to the Board
and the licence shall cease to have
cffect forthwith,

25, Appeals
(1] An applicant for or holder of a licence

who is aggrieved by a decision of the
licensing authority on or in respect
of—

{a) the pgrant, refusal, rencwal,
variation or revocation; or

20

REASON FOR Tt

4E AMENDMENT




PROPOSED AMENDMENT

{b) the conditions imposed on the
grant, renewal or variation, of a
may appeal to the

(2) An appeal under this section shall be
lodged within thirty days from the
date on which the appellant first
received notice of the decision and
determined within 60 days of

SECTION | SUB-HEADING | PROVISION IN THE BILL
OF THE OF SUGAR BILL
BILL 31 o HRe e Sy e S SN
licence,
Cahinet Secretary.
lodging.
PROPOSED | Rights and After Part V of the Bill Obligations of Farmers and Sugar Millers to
PART VIl Obligations of

Farmers and
Supar Millers

provide as follows:-

38. (1) For purposes of ensuring effective
participation of farmers in the
governance of the sugar sub-sector in

Kenya, there shall be close
_ consultation  with  all  registered
farmers'  orpanisations in  the
development of policies or

regulations and before the making of
any major decision that has effect an
the sugar sub-sector.,

a1

1)

2]

3)

REASON FOR THE AMENDMENT

To ensure belter protection of the
interests and rights of the main
stakeholders.

To ensure that freedom to contract
is protected and internal democracy
promoted.

To eliminate or reduce incidences of
arbitrary regulation and abuse of
discretion by relevant law enforcers,
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39.

40.

{a) to ensure that any agreements,
including any agreement with
regard to contributions by
farmers to their organizations,
entered intoc  between the
farmers and the farmers'
organizations to  which such

farmers  belong  shall  be
respected by any third parties;
and

{b) to provide the procedures for
internal democracy in the sugar
tarmers organizations

Subject to Repulations made under this
Act in relation to registration of Sugar
growers, any farmer shall have the
freedam Lo grow sugarcane on his or her
land and to enter into contract with any
sugar dealer or sugar miller for sale of
his or her produce,

The Nauonal Government, the County

Governments, the Board and any other !

person  or authority are hereby
prohibited from  enacting, making,
formulating or implementing any law,

i

REASON FOR THE AMENDMENT
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—

41.

42,

43.

PROPOSED AMENDMENT

REASON FOR THE AMENDMENT

for, require or promote the
establishment of geographical zones for
development  and  procurement  of
sugarcane from farmers.

The grant of a licence to a sugar miller
confers upon it the right to access
sugarcane from farmers across the
country on the principle of freedom of
contract in addition to the rights and
privileges envisaged in Sections 18 — 25
of this Act ar any other written law.

Subject to relevant Regulations made by
the Board, every contributing sugar
farmer, dealer and sugar miller have the
right to benefit by application for funds
in the Sugar Development Contributory
Fund for purposes of cane development
and investment in any activity in the
value-chain in the sugar industry.

In the discharge of its functions under this
Act or any other written law, the Board
shall ensure that there are no dominant
undertakings in the supar sub-sector as
defined in section 23 of the Competition
Act.

23
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m:wm.q
Development
Levy

The
shall,

Cabinet
in

34, (1)
Secrelary
consultation Sugar with the
Board, by order in the
Gazelte, impose a levy on
domestic sugar and a ten

per centum of CIF value on

imported sugar to he
known as the Sugar
Development Lovy.

(2) The levy shall be

payable at such rate as may
be specified in the order.
{3) An order under this
section may contain
provisions as to the time at
which any amount payable
by way of the lewy shall

become due,

(4) All moneys received in
respect of the levy shall be
paid to the Board and il not

paid on or befare the date

PROPOSED AMENDMENT

Amend n_mcmm.wﬁ.._.”_ on Sugar anm_an_:ma _.m__.:._,l
by deleting it and replacing it with the following
new clause:-

34. (1) The Cabinet Secretary shall, in
consultation Sugar with the Board, by order in
the Gazette, impose a levy on domestic sugar
not exceeding two per centum of the value
and a ten per centum of CIF value on imported
sugar Lo be known as the Sugar Development
Lewy.

Clause 34 should be further amended as follows:-

a) To delete sub-Clause 2 and replace it with
the following new clause:

2} The levy shall be charged at such rate

as may be described in the order
_ provided that it shall not exceed two
per centum of the value of sugar.

h) To delete sub-Clause G and replace it with
the following new clause:-

(6) The sugar levy collected

tollows —

under |
subsection (2) shall be apportioned as |

REASON FOR T}

2)

4]

5)

Tao limit the i

1E AMENDMENT

aximum levy thalt may

be imposed o two per centum in

order
exorhitant or

lewy,

To ensure tha

to  prevent

imposition of

arbitrary amount of

t the levy is used for

the main regson of its imposition

namely cane

development which is

the _:_._a_._:,_m:Hm_ factor that will turn

araund the fo
industry.

Similar to the
critical to no
2022 does ng
and activities

the Fund which means that

money can be
the Board pled

Belore the
following the

tunes of Kenya's sugar

Sugar Act, 2001, it is
e that the Supar Bill,
t specily the purpose
or using the maonies of
the
used for anything that
585,

SOL was abolished
repeal of the Sugar

Act, 2001 it wis commaon knowledge
that all too often funds of SDL were

used 1o pay
owned rlls,

2 debts of gavernment
finance repairs of
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_..__.mmn.:._uma by §|mmamﬂ the
amount due and any sum
payable under subsection
{5} shall be a civil debt
recoverable summarily by
the Board.

(5) If a person fails to pay
any amount payable by him
her by way of the levy on or
before the date prescribed
by the order, a sum equal
to five per centum of the
amount shall be added to
the amount due for each
month or part  thereof
during which the amount
due remains unpaid.

(6) The Board shall apply
the money received under
this  section for the
furtherance of the objects
of the Board; Or

(7) The Sugar Development

Levy coliected under

(a)

(b)

()

(d)

Seventy Five per centum shall be
applied by the Board towards
cane development initiatives by
cane growers and millers.

Ten per centum shall be applied
by the Board for income or price
stabilization for sugar growers;

five per centum shall be applied
by the Board in the furtherance
or exercise of any function or
power of the Board;

five per centum shall be remitted
directly to the Sugar Research
Foundation;

REASON FOR THE AMENDMENT

broken mcc|ﬁ“,_=..m=_ mills and to uwﬂ
salary arrears of their workers
following  mismanagement  and
embezzlement of those mills. Mo
doubt only a small percentage of the
SDL was used to develop the
industry, improve productivity of
sugarcane and enhance cane
production. Thus the welfare and
interests of sugar farmers and
private millers were not served by
the 5DL and quite often worsenpd
on account of skewed allocation of
resources.
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REASON FOR THE AMENDMENT

o subsection (2) shall  be
apportioned as follows—
(a) fifteen per centum shall

be applied by the Board for
income or price stabilization

for sugar growers;

_ (b) twenty per centum shall

be applied by the Board in |
the furtherance or exercise
of any function or power of
the Board, *

() twenty per centum shall |
be remitted directly to the |
Institute; and (

{d) forty five per centum
shall be applied for
| infrastructure development . |
i in the sugar subsector on a
. prorata basis.

(8) The funds provided for
* under subsection  [7){a}

shall be used to provide for

| sustainable, affordablie
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PROPOSED AMENDMENT

credit and advances to
farmers for all or any of the
following purposes—

(a) farm improvement;
(b) farm inputs;
(c) farming operations; and

(d) price stakilization,

35. (1) There is established
a Fund to be known as the
Fund
which shall be administered
by the Board.

Sugar Development

{2) The Fund shall consist
of—

{a) the Sugar Development

levy,

(b) any funds provided by

bilateral or multilateral

donors for the purposes of

REASON FOR THE AMENDMENT

ﬁ_m._._.m.m...u_.w|mrac.£ be mmzrmzamn as _...u.ﬁu__wmm.u

a) Deleting the words “which shall be

administered by the Board” in Clause 1.

b) By introducing a new sub-Clause 35A to
provide as follows:

The Fund shall be managed by a Board
of Trustees to be appointed by the

of the Board.
Clause 35 of the further Bill is amended by

introducing a new Clause 35B to provide as
follows:-

the Fund:

Cabinet Secretary on recommendation

It is necessary for the Bill to be
amended as set out here in order to
introduce an accountable framework
on usage of these funds and to
establish a Board of Trustees to
manage the Fund,




[ secTion
OF THE
BILL

CLAUSE 54

SUB-HEADING
OF SUGAR BILL

m_mh._l_.m of
Growers in a
Privatized
Company

PROVISION IN THE BILL

{c} any moneys provided by
the Mational Assembly for
the purposes of the Fung;

(d) any moneys provided
by a county assembly far
the purposes of the Fund;
and

{e} moneys from any other

source approved by the

Board .

54, chﬂ..._mw_m:&:m, m;._.ﬂ
ather provision in this Act
or any other writlen law to
the contrary, growers shall
be entitled Lo at least—

(a) 51% shareholding of all
privatized sugar factories;

R

PROPOSED AMENDMENT

Fund shall

REASON FOR THE AMENDMENT

'35B. Application of the Fund

be wused

{1y Subject to Clause 18(6) above, the
to provide

suslainable affordable credit and
advances to farmers for all or any of
the following purposes—

()
()
()
()
(el

farm improvement;
farm inputs;

farming operations;
price stabilization; and

any other lawful
approved by  the
Secretary.

purpose
Cabinet

(2) The Cabinet Secretary in consultation

with the Board shall, from time to

time,

make rules for the betler

management of the Fund in the best
interest of farmers,

| Amend Clause 54 by .n.u.m_.mwa.m.,.; antirely

Clause 54 should be deleted for three major

reasons-

a)
owned by all
cannot be trar

Publicly owned sugar

mills  are
citizens and so shares
sferred to a section of

the pecple merely because they are

Cane growers.
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COF THE
BILL

SUB-HEADING
OF SUGAR BILL

T

PROVISION IN THE BILL

Clause mm.

+nmﬁ_.mum:_m..m?m.
of a growerina
private milling
company

Rights of mwuﬂma in a
privatized company. and

[b) 51% representation on
the Boards of Directors of a
privatized company.

55. (1) Notwithstanding the
provisions of any ather Act,
each private sugar milling

company shall have a
representative  of  the
growers in its board of
directors.

(2] In appointing a director
representing the prowers
under subsection (1), the
milling  company  shall
consider in  the first
instance, the leaders of the
out-grower institutions

within  the  sugar-cane
calchment area in which
the sugar mill is located,

PROPOSED AMENDMENT

Delete Clause 55 in entirety

29

b)

c)

a)

b}

~ REASON FOR THE AMENDMENT

The shareholding and directorship of
the privatized sugar factory should
be in accordance with the ownership
structure after the privatization
process.

The Companies Act cannot be
lawfully ousted by Clause 54 as the
principal  law in  matters of
shareholding and directorship of
companies,

This Clause should be deleted for three
major reasons:-

Private  milling  factories  are
companies  governed by  their
Articles  and Memorandum of
Associations that  provide for
appointment  and  removal of
directors.

This Clause violates the good
Corporate  governance  principles

embodied in the Companies Act
under which virtually all sugar
milling companies are incorporated.

The Clause violates Articles 31
[Privacy) and Article 40 (Protection



| SECTION

OF THE

BILL

SUB-HEADING
OF SUGAR BILL

PROVISION IN THE BILL

(3) A person appointed as a
director under subseclion
(1), shall serve for a term
not exceeding two years.

PROPOSED AMENDMENT

of right 1g

34

REASON FOR T

HE AMENDMENT

Constitution

legislative or

owners of
companies t

representativ

and without

the shareholde

v property) of the
since it amounts to a
der by Parliament to
sugar milling  private
h include a growers'
e in running its affairs
he express consent of




ADDITIONAL PROPOSED AMENDMENTS TO SUGAR BILL, 2022 BY WEST KENYA SUGAR COMPANY
LIMITED AND SUKARI SUGAR COMPANY

SECTION | SUB-HEADING | PROVISION IN THE BILL PROPOSED AMENDMENT REASON FOR THE AMENDMENT
OF THE OF SUGAR BILL
BILL 4 e
Clause 30 Entry and 30. An inspector or a person | Delete Clause 30 and replace with the following | 1) Under Clause 50 (1) inspection of the
Inspection premises is a function of the Board.

duly authorized in writing in
that behalf by the Board
may, at all reasonable times
and upon production of
such authority to any per

s0N S0 requesling—

(a) enter any land or
buildings occupied by the
holder of a licence issued
under this Act, or a person

registered under this Act;

(b) make such inspection
and enquiries as the person
may deem necessary for
ascertaining whether the

provisions of this Act or the

new Clause:-

30) An inspector or a person duly authorized in
writing in that behalf by the Board may, at all
reasonable times and upon production of such

authority to a cane grower so requesting —

a) enter any land, including a nucleus farm, for

purposes of inspecting the sugar crop.

b) may require any person found thereon to give

such information as the person may require.

2) Crop inspectors have no legal or
material basis to inspect factories and
other premises of the miller.




SECTION
OF THE
E_.._.

| SUB-HEADING

| OF SUGAR BILL

terms and conditions of the

PROVISION IN THE BILL

respective licence are being

complied with; and

(c) may require any person
found thereon to give such
information as the person

may require.

Clause

40(3)

Estahlishment
of the Sugar
Arbitration
Tribunal

40(3) The Chairperson and
members of the Tribunal
shall serve on a part-time
basis.

_ Clause

57(1) and

Regulations

57(1) The  Cabinet
Secretary shall in
consultation with the Board
make regulations generally |

-

REASON FOR Ti

HE AMENDMENT

Delete Clause 40(3) and replace it with the
following new Clause:-

(1) The Chairperson and members of the
Tribunal shall serve on a full-time basis.

" a) Delete Clause 2(d).

a)  Delete the word minimum in Clause 2(h).

1)

2)

in various co
that fall unde
Tribunal.

Given that Cl
Tribunal to ¢
within a per

There Mnmﬂuﬂ__, many cases tn_”.ﬂ__.u.m

ris concerning disputes
r the jurisdiction of this

wise 44(1) requires the
etermine any dispute
iod of three months

from the H_.M:m the
I

lodged, it w
expect a
members tg

requirement

dispute was
| not be practical to

ribunal of part-time
comply with this
of expeditious

determination of disputes.

..i___._
|

1) The estahlishment should hﬂu:.-::w

basis of their
close to their
growers.

provision of services
contracted farmers or




REASON FOR THE AMENDMENT

SECTION SUB-HEADING PROVISION IN THE BILL PROPOSED AMENDMENT
OF THE OF SUGAR BILL
BILL : > = ¥ =
(2} b for the better carrying into h) Delete Clause 2(i).

effect of the provisions of
this Act.

(2) Without prejudice to the
generality of subsection (1),
may make regulations
prescribing—

(a) the regulation and
control of the production.
manufacturing, marketing,
importation or exportation
of  sugar and its by-
products;

(b) the forms of licences to
be issued under this Act,
and the form and manner
of application for the
licences; and

(c) the fees which may be
charged for any activity
relating and incidental to
the development, products,
marketing and distribution
of sugar and its by
products,

2)

3)

Minimum  period  within  which
farmers should be paid. No need for
Minimum period. It should be seven
or fourteen days. Giving minimum
days will demand to give maximum
days also.

Cane harvesting and transportation.
This cannot be regulated by the
Board. The two are the sole responsi
bility of the grower. The miller can
only take the sole responsibility of
harvesting and transporting his own
nucleus sugarcane. However, the
miller may offer to harvest and
transport such cane form their
contracted  sugarcane contracted
farms and no other for use either as
seed cane or mill sugarcane. This is an
arrangement between the miller and
the grower which the Board has no
control over. Entrenching this in the
Act will result in an untenable
situation on the ground.



| SECTION |
OF THE
BILL

* SUB-HEADING |
OF SUGAR BILL

PROPOSED AMENDMENT

(d} the establishment of
weigh bridges;

{e) standards on grading,
sampling and inspection,

tests and analysis,
specifications, units  of
measurement, code of
practice and packaging,

preservation, conservation
and transportation of sugar
and sugar by-products to
ensure safety and proper
trading;

(f) production and import of
sugar to ensure adequate
sugar availability in  the

country;

(g) guidelines on general
industry Agreements
between growers and
millers and between parties
in the sugar industry;

(h) minimum period within
which farmers are 10 be
paid for sugar crop

delivered and penalties for

o BT A Rt

-

REASON FOR TH

E AMENDMENT




SECTION
OF THE
B

SUB-HEADING
OF SUGAR BILL

PROVISION IN THE BILL

nm.r_.__.:.ma payments; and

(i)} cane harvesting and
transportation

Third
Schedule

PART 3

Clause 7(2)
and 7(B)

m:mﬂmm ne
Pricing
Committee

(2] The Committee shall
comprise of —

(a}the Chief Executive
Officer of the Board;

(bjtwo persons nominated

by the Kenya Sugar
Manufacturers
Association;

{c) three persons

nominated by the supar
cane growers from the
sugar catchment region;

(d)one representative from
the sugar lobby groups;

(ejthe Principal Secretary
responsible for matters
related to agriculture or
a representative
appointed in  writing;

and

PROPQSED AMENDMENT

~ REASON FOR THE AMENDMENT

.-H:h.ﬂi Clause 7(2) by m..._w_m:m two new

paragraphs to provide as follows:-

g) One representative of private sugar
millers.

h}  One representative of public sugar
millers,

i) One person appointed by the Cabinet
Secretary who shall not have direct
material interest in the sugar industry.

2) Amend Clause 7(6) by deleting the words
“thirty six months” and replacing it with
the words “three months”.

a)  There is need to broaden the
membership of this commitlee to make
it more representative of stakeholders
and enhance its objectivity.

b) thirty six months for early review of
the sugarcane pricing is untenable.



OF THE
BILL

L

SECTION

T

SUB-HEADING |
OF SUGAR BILL

PROVISION IN THE BILL

(f) one representative from
county government
nominated by the
Council of Governors.

(6) The supar-cane prices
sel by the commitlee under
sub paragraph (3} shall be
reviewed after every thirty
six months provided that
the Committee may, with
the prior approval of the
Board, undertake an early
review of the supar-cane

| pricing.

PROPOSED AMENDMENT
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KENYA AGRICULTURAL & LIVESTOCK RESEARCH ORGANIZATION E ; 1\0{

or X
When replying please quote:

Our Ref: KALRO/LGL/GEN/01/06/VOL.XXV/(114) ________ Date: 23 March, 2023
| IRECTOR

The National Assembly, ,—Eér"ﬁ WA

Office of the Clerk, _—

Main Parliament Buildings, D 2 4 MAR 2023

P.O Box 41842-00100,

NAIROBI, n_ Al e

(Attn: Peter K. Chemweno) Dirsctorate of Departmental Committees

RE: STAKEHOLDER ENGAGEMENT ON THE SUGAR BILL (NATIONAL ASSEMBLY
BILL NO. 34 OF 2022) BY THE DEPARTMENTAL COMMITTEE ON

AGRICULTURE AND LIVESTOCK _

We refer to the above subject matter and to your letter dated 9t March 2023 which was
unfortunately delivered to us on the 23 of March 2023.

The Kenya Agricultural and Livestock Research (KALR) Act, No.17 of 2013 established the
Kenya Agricultural and Livestock Research Organization (KALRQ) as a consequence, Kenya
Agricultural Research Institute (KARI), Kenya Sugar Research Foundation (KESREF), Tea
Research Foundation of Kenya (TRFK) and the Coffee Research Foundation (CRF) were
merged.

Owing to the short notice of this communication and the unfortunate event of the Director
General, KALRO being currently indisposed, we regret to inform you that he shall not be
able to appear before the Committee in person but have hereby forwarded our proposal for
amendment of the Sugar Bill (National Assembly Bill no 24 of 2022) for your consideration.

We request for the Committee’s indulgence on this issue and remain ready and willing to
address or clarify any concerns from our proposal.

[ NATIONAL ASSEMBLY )

%}éﬁi RECEIVED
\Patricia Ngutu 24 WAR 2000

For: DIRECTOR GENERAL CLERK'S OFFICE

Encl | P O Box 41842, NAIROBI
Cl.

KALRO HEADQUARTERS,

EC. Box STE 00200, Nairobi, KENYA. Tel: 35502004 183301-20) 254070 4183790 Fax: 254-0204 183344

%




SUBMISSIONS ON THE PART OF THE SUGAR RESEARCH INSTITUTE TO THE
SUGAR BILL FRIDAY 24 MARCH 2023

CLAUSE

PROVISION

PROPOSED

AMENDMENTS

JUSTIFICATION

Clause 23. (1)
Establishment

established a body to
be known as the Kenya
Sugar Research
Institute

Amend to establish a
body to Kenya Sugar
Research Foundation
(KESREF)

Just like the other
institutions are
reverting to their former
such as Tea Research
Foundation and Kenya
sugar Board

Clause 24. (1)

promote, co-ordinate
and regulate research
in sugar and sugar
diseases;

promote, co-ordinate
and regulate research in
sugarcane, sugar and
co-products;

The Foundation will

have the mandate on
sugarcane, sugar and
co-products

| Clause 24. ( b)

five persons elected by
growers from each of
the sugar catchment
areas under the First
Schedule;

five persons with
background in
agricultural research
(Minimum of Masters
degree), elected by
growers from each of
the sugar catchment
areas under the First

Schedule;

Research is technical
and requires a vibrant
Board to interrogate
policy matters of
proposals made by
Research Scientists.

Clause 28. (1)

There shall be a

Director General of the
Institute

There shall be a Director
General(DG) and
Deputy Director
General(DDG) of the
Institute

Borrowing from
KALRQ, the DG is in
charge of policy and
fund mobilization while
the DDG is in charge of
research

|
|
|
|

Clause 28. (1),
2 (a)

holds a degree from a
university recognized
in Kenya in
Agricultural research,
soil and seed research,
z0il science or related
field;

holds a PhD degree
from a university
recognized in Kenya in
agricultural research,
soil science and seed

| research, or related
| field;

Research is an apex in
academia and should be
led by a senior
researcher at PhD level.




Ministry of Agriculture &
| Livestock Development

REPUDBLIC OF REMYA

Memorandum by the Ministry of Agriculture and Livestock
Development During the National Assembly’s Departmental
Committee on Agriculture and Livestock Stakeholder Engagement
on the Sugar Bill (National Assembly Bill, No. 34 of 2022)

1. Overview of The Sugar Industry

1.1 Importance of the Sector to the National economy

The Sugar industry is an important contributor to the agricultural and national GDP and supports
the livelihoods of more than 8 million Kenyans. It is a dominant employer and source of
livelihoods for households in 15 counties in Kenya traversing Nyanza, Rift Valley, Western, and
the Coast regions. The KNBS Economic Survey, 2022 indicates that, of the KSh 465.7 billion
realized in value of marketed agricultural production, the crops sub-sector contributed 70% of

which 4.5% was from sugarcane.
1.2 Current Status

1) Over 300,000 farmers supply sugarcane to the millers; 94% of the cane supply is by
out-growers and 6 % is from Nucleus Estates owned by the various milling companies.

2) The area under cane is 237,000 hectares with a yield of 70.27 tonnes per hectare-

3) There are 16 registered sugar companies, 14 of which are in operation, with a total
production of 796,000 MT in 2022. The projected production for 2023 is 980,000 MT. Of

the 16 sugar mills, 5 are state-owned.



4) Kenya remains a net sugar importer despite having the potential to produce and meet her

domestic consumption and surplus for export. Total sugar imports in 2022 were 321,000
MT, valued at Ksh 24 Billion.

1.3 Challenges in the Sugar Industry

The sugar industry is faced with a myriad of challenges that include:

1)
2)
3)
4)
3)
6)
7)
8)

Low sugarcane productivity and quality

Inefficiency in processing of sugar and co-products

Inadequate generation, dissemination and adoption of technologies
High level of indebtedness especially among public owned-mills
Inadequate and poorly maintained infrastructure and support services
Weak marketing structures for sugar and co-products

Inadequate financing

Weak institutional, legal and regulatory framework

2.0 Policy and Legal Reforms

2.1 Legal Reforms in Crop Development, Promotion, Regulation and Research

The Ministry for Agriculture initiated structural reforms in 2010 which sought to reduce

multiplicity of regulatory and research functions; maximize benefits of economies of scale by

merging parastatals with similar or related functions; and strengthen the capacity of parastatals

responsible regulation and research to effectively undertake their core mandates. These reforms

culminated in the enactment of the Agriculture and Food Authority Act, No. 13 of 2013; The
Crops Act, No. 16 0of 2013 and the Kenya Agriculture and Livestock Research Act, 2013 (KALR
Act, No. 17 of 2013).

After the merger of former Boards responsible for Sugar, Tea, Coffee, Pyrethrum, Horticultural

—crops, and Nuts and Oil Crops, to form the Agriculture and Food Authority (AFA), the envisaged

efficiency gains were not realized due to challenges that included, lack of a Board of Directors,



inefficiencies in operations, financing challenges following the revocation of crop levies in 2016.
These reforms did not achieve the intended objectives leading to the general decline in the
performance of all the major crop sub-sectors and raising concern among stakeholders many of

whom have continued to agitate for the Ministry reintroduction of the former regulatory boards.

In an attempt to address these challenges, the Ministry for Agriculture initiated further reforms
which led to the enactment of the Tea Act in 2022. Other major crop sub-sectors, sugar included,
are at different levels of pushing their respective Bills towards enactment and eventual separation
from AFA.

2.2 Government Policy Direction

There have been various initiatives to institute reforms in the crops sub-sector with a view to
having a number of crop value chains managed under their independent institutional frameworks.
However, the Ministry is in the process of strengthening AFA to better regulate, promote and

develop crop value chains.

3.0 Summary of Proposals on the Sugar Bill (National Assembly Bill, No. 34 of 2022)
3.1 Key provisions on the Sugar Bill (National Assembly Bill, No. 34 of 2022)

We note that the Private Member’s Bill seeks to address the following salient issues:

I. Creation of a Kenya Sugar Board as a separate entity from AFA for the purpose of
regulating, developing, and promoting the sugar industry

2. Establishment of the Kenya Sugar Research Institute

-

Introduction of the Sugar Development Fund to finance the activities of the sugar
industry — price stabilization; infrastructure development; sugar research

Establishment of the Sugar Arbitration Tribunal

Sugar industry safeguard measures (management of sugar imports)

Appointment of Crop Inspectors

Rights of growers in a privatized company

® N oo w s

Ownership and representation of growers in private milling companies



9. Guidelines on agreements between parties in the sugar industry
10. Registration and licensing of players

I 1. Development of Regulations

3.2 Key Changes Proposed by MoALD for Inclusion in the Sugar Bill

(National Assembly Bill, No. 34 of 2022)

I. For purposes of creating order and promoting investment in the sugar industry, both in
sugarcane and processing, we propose the delineation of sugarcane catchment areas, into
regions composed of sugarcane growing counties. This will secure the availability and
sustainable supply of raw materials for processing by all millers.

2. For purposes of ensuring that sugar research is adequately funded we note and agree with
the proposal in the Bill to reintroduce the Sugar Development Fund. However, we
propose that sugar research be retained under the Sugar Research Institute, which is one
of the institutes under KALRO, established under the KALR Act No.17 of 2013.

3. In order to broaden the scope of crops from which sugar can be manufactured, we
propose the introduction of sugar beet as one of the sugar crops to be regulated by the
Board,

4. In line with the provisions of the 4th Schedule of the Constitution of Kenya 2010, and in
recognition that regulation is a shared role between National and County Governments,
we have proposed the broadening of the appointment and gazettement of inspectors to

include those from the Board and the county governments.

In addition to these key proposals, we have detailed in the attached matrix, the amendments that

we propose for consideration to ensure the effective implementation of the Bill once it is enacted.
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PAGE 1 OF 11

KISUMU SUGARBELT CO-OPERATIVE UNION LTD

P. 0. BOX 39 - 40116
CHEMELIL

f

PROPOSED AMMENDMENTS TO THE SUGAR BILL 2022 — CURRENTLY IN PARLIAMENT

sugarcane farmers and out-
growers organization under a
cane supply contract and in
catchment area under the First
Schedule gazette as such by
the Cabinet Secretary for the
time being responsible for
agriculture.

Farmers Association”
as apex body for all
sugarcane farmers.

SN | SECTION OF SUB- PROVISIONS IN THE PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING | BILL AMMENDMENTS
OF THE
SUGAR
BILL
1 |PARTI Interpretation | Sugarcane growers’ apex | Create a body named | A new clean body engineered and created with
PRELIMIARY body means a national | “National  Sugarcane | initial assistance by the parent ministry in charge of

agriculture to be formed. This should be in similar
way the old KESGA (Kenya Sugarcane Growers
Association) was started, nursed and developed
with the support of the old Kenya Sugar Authority.
It worked very well before it was killed by non-
patriotic officials supported by cartels.

The creation should bring order in farmer
representation instead of persistent wrangling in
between several bodies with no clear fixed abodes
masquerading as farmers’ representatives while
farmer interest suffer,
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SN | SECTION OF SUB- PROVISIONS IN PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING THE BILL AMMENDMENTS
OF THE
SUGAR
BILL
2 | PARTI Interpretation Include definition of the | This is a very important parameter which indicates
PRELIMIARY important term | efficiency in sugar production and recoveries.

rendement. Rendement is | Ratio of cane to sugar produced for a well-run industry
the sugar produced | should be 9:1 or lower. The ratio 9:1 for cane to sugar

expressed as a percentage
by weight of the
sugarcane crushed.

recovered implies rendement of 11.1. Some countries
such Colombia have reported values as low as 8:1
implies rendement of 12.5 which is very good.

The Kenya sugar industry must be regulated to achieve
high rendement for its survival and sustainability.

A minimum standard level needs to be set| for all
factories as it is a controllable entity that |can be
achieved. It depends only on choice of sugarcane variety
for high sucrose content, control of staleness of cane
after harvesting, efficiency at mill extraction and
efficiency of boiling house recovery all of which are
controllable.

In Kenyan situation the time lapse between nMEnm of

cane and actual milling together with low mill extraction
efficiency and low boiling house recovery are major
contributing factors to low rendement. ﬂ

It is common knowledge that different factories
operating the same region and with same cane variety
will produce different rendements depending on their
efficiencies of operation.
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SN SECTION OF SUB- PROVISIONSIN THE PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING BILL AMMENDMENTS
OF THE
SUGAR
BILL
3 PART II 6 (1) (a) A non-executive | A non-executive | Role of the Farmer is accorded paramount
Composition | Chairperson elected by | Chairperson elected by | significance in the industry as only supplier of
ESTABLISHMEN | of the Board | the Board from among | the Board from among | major raw material and appointed by the highest
T,POWERS AND the representatives of | the representatives of | office in the country.
FUNCTIONS OF growers on the Board | growers on the Board
THE KENY A and appointed by the | and gazetted by the
SUGAR BOARD Cabinet Secretary. President.
ESTABLISHMEN 6 (1) (b) Five representatives | To be retained as it is | Whereas the number of all sugarcane farmers is
T,POWERS AND | Composition | elected by growers from | proposed. The Farmers | about over 250,000 in the country (statistics
FUNCTIONS OF of the Board | each sugar catchment apex body to be give | quoted in 2019) the number of sugar factories in
THE KENYA area as per the first | one place in addition. | operation currently are only 12. Due to the
SUGAR BOARD schedule. intensive capital requirement to establish and run

the factories, the number of their representatives
needs to be raised to 2. Together with grower
representatives  they should constitute the
majority in the Board as the key stakeholders.
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by Ministry of Trade
and Industry.

KNTC to be in charge
of all importation of
sugar in case of
shortfall in production.

The composition
should also include
MOA PS, County

Gowvt,

SN | SECTION OF SUB- PROVISIONS IN THE PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING BILL AMMENDMENTS
OF THE
SUGAR
BILL

- ESTABLISHME | 6 (1) (c) One representative | Two  representatives | Whereas the number of all sugarcane is about over
NT, POWERS Composition | elected by sugar millers | elected by  sugar | 250,000 in the country (statistics quoted in 2019)
AND of the Board | who is knowledgeable in | millers who is | the number of sugar factories in operation
FUNCTIONS OF sugar technology and | knowledgeable in | currently are 12. Due to the m:.”m:m?,mﬂ capital
THE KENYA value addition sugar technology and | requirement to establishment and the
SUGAR BOARD value addition factories, the number of their representatives

needs to be raised to 2. Together with grower
representatives  they should constitute the
majority in the Board as the key wﬁmwnra:__m_.m.

5 | ESTABLISHME | Createnew | Addition Create provision for | Kenya National Trading Corporation as was
NT, POWERS heading Kenya National | practiced in the past should receive and distribute
AND Composition Trading Corporation | all sugar produced locally and do _.Eﬂn.i_w:uﬂ In
FUNCTIONS OF | of the Board (KNTC) cases of deficit. This will eliminate nm:‘_m_m who
THE KENYA 6 (1) (h) Representative to be | have been some of the major causes of failure in
SUGAR BOARD nominated in writing | sugar industry.
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Organization

SN | SECTION OF THE SUB- PROVISIONS PROPOSED | JUSTIFICATION FOR THE CHANGE
BILL HEADING OF | IN THE BILL AMMENDMENTS
THE SUGAR
BILL
6 | ESTABLISHMENT Board of the | Five persons | Retain representation | Each catchment area to elect one representative of
OF KENYA SUGAR | institute 25 (b) | elected by | of each catchment suitable and relevant knowledge with experience. The
RESEARCH growers  from | area (5 in total) and representative will have adequate information about
INSTITUTE each of the sugar | one person nominated | what the institute can do for the area.
catchment areas | by Council of
under the first | Governors.
schedule.

7 ESTABLISHMENT €) The Chief |e) Delete ‘Kenya | KALRHO does not need to be represented in the sugar
OF KENYA SUGAR Executive Agricultural Livestock | research board. This position should be left for the
RESEARCH Officer of the | and research | second Miller representative. It must be accepted that
INSTITUTE Kenya Organization” and | the KALRHO experiment failed and disastrously

Agricultural replace with ‘Kenya | miserably for sugar industry and must not be put any
Livestock and | Sugar Research | near to the KESRI.
research Institute (KESRI)'.
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Gazette, impose a levy
on domestic sugar and
a ten per centum of
CIF value on imported
sugar to be known as
the Sugar
Development Levy.

COMESA - 15%
Outside COMESA- 30 %
Locally produced sugar —
5%. Application of the
FUND shall include a
reasonable per centum for
running of the Official
Sugar Apex Body.

Sugar importation for
local refining purposes to
supply industrial need be
levied at 2% and allowed
only for factory with
registered refinery plant.

SN | SECTION OF SUB- PROVISIONS IN PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING THE BILL AMMENDMENTS
OF THE
SUGAR
BILL
8 PART VI Sugar The CS shall, in| Amend to read: Imported sugar frequently includes .“_wEﬁnmu_ sugar in
FINANCIAL | development | consultation with the | Levyonsugaras follows: | the world market which must not be allowed to
PROVISIONS | Levy Board, by order in the | Imports from EAC- 5%. | disadvantage local farmers in cane pricing.

Funding Farmers” Apex Body will eliminate _mu:za:nm
of cartels on Farmers®’ Representatives so 5&_“ they can
concentrate on their official roles and deliver for the
farmers. |

It is not acceptable that net importing countries such
as Egypt are allowed to export sugar to Kenya. There
is no guarantee that such countries are :E_._qﬁﬁcnim
sugar from damping market for their domestic use
while off-loading their expensive local _,.____.on_znﬂ to
Kenya. That way they protect their domestic
consumers and local farmers at the expense a"m Kenyan
citizens. This has been allowed for decades to ruin
local industry and needs to be stopped.




PAGE 7 OF 11

Coastal Region
Kwale, Lamu and
Tana River

River,

SN | SECTION OF SUB- PROVISIONS IN PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL. | HEADING OF THE BILL AMMENDMENTS
THE SUGAR
BILL

9 Rights of 54 (1) (a) 51% Remain the same Because of the ancestral land ownership issue where
growersina shareholding of all land was set aside in the first place to establish the
privatized privatized sugar entities purely for development of the indigenous
company factories; and communities, the communities must, at least, have an

upper hand in ownership.

10 Rights of 51% representation | Be retained as originally | Because of the ancestral land ownership issue where
growers in a on the Boards of proposed land was set aside in the first place to establish the
privatized Directors of a entities purely for development of the indigenous
company 54 privatized company communities, the communities must, at least, have an
(1) (b) upper hand in ownership.

11 | FIRST DELIENATI | Rift Region — Regions: Counties The issue catchment brought a lot of heated
SCHEDULE ON OF 54 (1) | Kericho, Nandiand | Central Region: discussion during the time of Sugar Task Force public
(5.2,6(1)and | (b) SUGAR Uasin Gishu. Kericho, Nandi, Kisumu | participation and it was well handled by the Task
25 (b) CATCHMEN | Upper Western Upper Western Region | Force. The final recommendation in the report was the

T AREAS Bingomaand Trans | Bungoma, Kakamega, best. The Act should reflect wishes of the
Nzoia Tranzoia, Uasin Gishu Stakeholders. Cartels who do not have genuine interest
Lower Western Lower Western Region: | to improve the lot of farmers put a spirited effort
Region Busia, Mumias, Siaya remove all controls for their own benefits.
Busia, Kakamega, Southern Region:
Siaya and Vihiga Homa Bay, Kisii, Migori
Souther Region and Narok
Homa Bay, Kisumu, | Coastal Region
Migori and Narok Kwale, Lamu, Tana
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SN | SECTIONOF | SUB-HEADING | PROVISIONSIN PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL OF THE SUGAR THE BILL AMMENDMENTS
BILL

12 | THIRD 2. Interpretation “Sugar lobby Existence of many lobby groups which have always
SCHEDULE group” means a | THAT  the third | been wrangling in courts brings a lot of confusion in the
GUIDELINES registered group | schedule of the Bill be | industry while the plight of farmers they Emmrﬁﬂﬁnﬁ as
FOR of people | amended ~ (a) in|representing has gotten worse and wortse. Their
AGREEMENTS comprising of | paragraph 2 by deleting | elections have not met criteria for genuine
BETWEEN farmers and | the definition of the | representation of real farmers in the fields.

PARTIES IN growers from the | word “sugar  lobby
THE SUGAR sugar catchment | group”  replace by
INDUSTRY areas Sugarcane Growers

championing the | Apex Body.

rights of sugar

stake holders.

11 | PART 2-ROLE | 5 (a) (Role of Harvest, weigh at | Maintain the same for a | Reason for retaining the same is the fact that as things
OF Millers) the farm gate, period to allow the | do stand now the majority of growers are &Em_nmﬁa
INSTITUTION transport and mill | growers develop their | and do not have transport equipment. The ﬂ%maau was
S IN THE the sugarcane own transport units. | different in the eighties and nineties when many farmers
INDUSTRY supplied fromthe | This to be reviewed | had their own tractors and trailers. This was wiped out

growers’ fields from time to time witha | by sclfish practice whereby some millers gave
and nucleus definite  scheme for | preferential off-loading of delivered cane I_ a millers
estates efficiently | getting growers | unit would do two to four rounds while farmers unite
and make properly equipped or | would que for one to two days to offload. Transport
payments to the allowing cane transport | costs currently charged ate exorbitant with 300%
sugarcanc organization to develop. | markup.

growers as

specified in the

agreement.
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SN SECTION OF SUB- PROVISIONS IN PROPOSED JUSTIFICATION FOR THE CHANGE
THE BILL HEADING OF THE BILL AMMENDMENTS
THE SUGAR
BILL
12 5(d)(Roleof | Pay the sugarcane | Pay sugarcane farmer | For nearly four decades Kenya has been made a net
Millers) farmer within 15 | within one week of cane | importer of sugar for domestic consumption. What is
days of accepting | delivery to the mill. produced goes into the market immediately except of
delivery or occasions cartels have been allowed to over-import
otherwise, pay sugar which distorts the market. Already it has been
interest on the proven that well run mills are paying every week and
sum due at market there should be no reason for backtracking.
rates, plus a
penalty of 3% per
month on late
payment
13 | PART 4- Out-grower
RELATIONSHIP | institution and
BETWEEN THE | miller
OUT-GROWER
INSTITUTION &
THE MILLER
14 | PART 4- Out-grower
RELATIONSHIP | institution and
BETWEEN THE grower
OUT-GROWER agreement
INSTITUTION &

T'HE MILLER
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SN | SECTION OF SUB- PROVISIONS IN THE BILL PROPOSED JUSTIFICATION FOR THE
THE BILL HEADING OF AMMENDMENTS CHANGE
THE SUGAR
BILL
15 PART 3 Sugarcane One representative from sugar | Delete word ‘lobby group’ and | Lobby groups cause c¢haos in
SUGARCANE Pricing lobby group replace with ‘Growers apex | industry and apex body Anwz take
PRICING Committee body’ good care of growers’ interests.
COMMITTTEE 7(2) (d) One representative from
growers apex body who has
knowledge and experience
relating to sugar technology
and value addition
16 PART 3 Sugarcane The sugarcane prices set by the | (11) Deleting the words “thirty | Three months® period provides a
SUGARCANE Pricing committee under sub paragraph | six’ appearing immediately practical duration for ..f“_._.:aw the
PRICING Committee (4) shall be reviewed everysix | after the words ‘review after committee can determine market
COMMITTTEE 7(6) months pro, with the prior every’ in subparagraph (6) and | prices at every given point
approval of the Board, substituting therefore the word
undertake an early review of ‘three’.
the sugarcane pricing.

17 | PART 6- 13 91) Industry | 13 (1) The sugar industry Delete the words ‘Kenya Sugar | The Sugar Bill is restoring the
SUGAR control agreement shall recognize the | Authority’ appearing | Kenya Sugar Board. The Kenya
INDUSTRY measures already undertaken to | immediately after the words | Sugar Authority has no place in the
CONTROL deal with constraints to ‘comprising of the” in | new Sugar Bill 2022.

MEASURES development which include the | subparagraph (1) and

setting of a committee
comprising of the Kenya Sugar
Authority, Kenya Ports
Authority and Kenya Bureau of
Standards to coordinate the
inspection and certification of
imported sugar,

substituting, therefore with the
word ‘Kenya Sugar Board’
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SN | SECTION | SUB-HEADING | PROVISIONSIN THE PROPOSED JUSTIFICATION FOR THE
OF THE OF THE BILL AMMENDMENTS CHANGE
BILL SUGAR BILL
18 PART V Appointmentof | Appointment of  Crop | Sub-heading of the Sugar Bill | The decline and failure of sugar

Crop inspectors

Inspectors 29 (1), (2)

Entry and inspection (30) (a,
b, ¢), Powers of Entry (31)
(a,b,c,d, e, f,gh)(2) (3)

Obstruction of inspectors

should be deleted and replaced
with ‘Appointment of Sugar
Crop and Sugar Milling
Inspectors™

Provision of bill retained.

industry, apart from other factors
mentioned elsewhere, can also be
greatly attributed to non-existence
of authoritative inspection both in
the crop and factory performance.

There is urgent need to change this
for the sugar industry. Cane yields
and rendement both of which can be
greatly improved have gone
tremendously low compared to
earlier days of Kenya Sugar
Authority.

The inspectors shall be able to

demand, for example, explanations
if low rendement and recoveries are
reported and insist on improvement.







Proposed Amendments
to Sugar Bill 2022

Sugar cane growers views and Recommendations

The proposal is summarized as follows: 1. Support for the establishment of Kenya Sugar Board, 2.
Providing accountability structure for Sugar Development Fund to ensure sustainable industry
financing, 3. A free sugarcane marketing system supported by Contract farming and not zoning

5/8/2023




INTRODUCTION:

This memorandum is developed by the sugarcane farmer groups supplying cane to
the SUKARI sugar factory. The groups nominated the following representatives to
collate and sign the memorandum: -

PNV A WN e

o

Grace Adhiambo Oguda - Pala / South Kabuoch Wam{gy .
Lamek Oduor Maende - Kanykela WE!r-:l 1 (t 5“7(1,3"

Kehpers Rodo of farmer — Uriri area "t S,

Charles Owuor Aroko - Kanydoto and Kan-f ::Intu 7

Domnic Apiyo —Kamenya ,{57?5?% 4. C(;L
Vitalis Opiyo Okinda —Kobitat Sugarcane Farmers group.
Raphael Owino Otiri - Ndhiwa zone  ~..

A
Jckton Omondi Adiang —Kologi Ward and Kosewe \A'e "ﬂf
. Peter Onyango Ogalo — Kobodo sugarcane growers association "_;g’;-;j"f_-'---._f-,----_-'_;_g.;'\

1[) Ruth Sophie Okongo - Pala/ south Kabuoch Ward.- . =
11. Major Zadock Owuor — Oyani Maasai — = ) i)

T——
J




Challenges we are facing as Ndhiwa sugarcane farmers:

1. Dilapidated state of access roads to enable transportation of cane from our farms;

2. High cost of farm inputs in terms of land preparation, seed cane, and fertilizer price;

3. Lack of affordable and readily accessible funding especially after the removal of the
Sugar Development Levy in 2016;

4. Diminishing yields due to lack of extension services;

5. Poor sugarcane variety seed cane. Seed-cane available and accessible that are of
late-maturing, not draught resistant, prone to diseases;

6. High cost of sugarcane transportation due to poor road infrastructure:

/7. Increased cane spillage between the farm and weighbridge due to poor road
infrastructure,

Our experience and relationship with the millers:

We started cane farming by delivering to SONY factory and some to jaggery producers.
During that time, we had the following problems:

1. Delayed payment
2. lack of payment
3. Poor cane price

Today, with Sukari Industries Ltd, we have the following to say:

1. Prompt payment, in 4 — 7 days’ time

2. Good relationship with the miller

3. When the prices of cane are revised the miller responds by paying farmers
4, They have supported cane development

[EN]



WHY WE LIKE THE SUGAR BILL 2022:

Reason#1: Reintroduction of Kenya Sugar Board (KSB)
We support the reintroduction of the Kenya Sugar Board due to the following reasons:

10 years down the line, AFA has not been visible;

AFA has not been conducting farmer meetings as a way of sensitization;

We don't know the AFA director(s) representing the sugar value chain;

During KSB, we were able to get credit facilities, particularly for cane development;
During KSB, grants for road infrastructure were given and we could see access
bridges constructed. This is not happening with AFA. The roads are not passable
and the farmers are suffering

U W

Reason#2: reintroduction of sugar development levy
With the reintroduction of the sugar development levy, we expect the followings:

1. Affordable, accessible, and timely financing for cane development to undertake
appropriate cane farming practices;

2. Get advance for fees and medical services

3. Funding for access roads

Reason#3: industry-specific research institute

The research will ensure the following:

1. Production of recommended seed-cane varieties

— 2. Planting of early maturing and disease-resistant varieties

Ll



Reason#4: Sugar Arbitration Tribunal

We have cases of various natures involving us with other stakeholders. Regular courts are
expensive, and complex, and take a long time for the case to be determined.

WHAT WE DON'T KNOW HOW TO ADDRESS:

1. Extension services:

Who is supposed to offer extension services to ensure the improvement of the yield? The
industry has a history of this challenge.

2. Insurance services

We are victims of losses caused by drought and diseases. There is no avenue of addressing
this.



AREAS OF OUR FOCUS IN THE BILL:

Focus Area #1: Free sugarcane market system:

in the body of the bill, we are able to identify references to the zoning of the farmers by
using the word 'sugar catchment areas’. We are not comfortable with this. This is because:

1. Reverse the benefits to cane farmers: multiple weighbridges established by mills all
over have reduced the cost of transport to farmers. Implementing zoning will result
in the demolition of the weighbridges and return expensive transport rates.

2. Not compliant with the free market system and it is irrelevant to a paradigm shift
from a controlled to a free market. Farmers currently deliver cane to the mills of
their choice

3. Contradict other Principal laws: It is a breach of Competition Act No. 12 of 2010
whose object is to enhance the welfare of the people of Kenya by promoting and
protecting effective competition in markets and preventing unfair and misleading
market conduct throughout Kenya

4. Rejected by the Ministry of Agriculture: zoning was introduced by Repealed Sugar
Act 2001 in relation to the establishment of mills. However, the Kenya Sugar Board
which was implementing the Act realized its derogatory nature, bypassed it and
licensed Butali factory which is less than 20KM away from West Kenya. Secondly,
they licensed SUKARI Industry which is situated about 35KM away from SONY

Focus Area #2: Management of Sugar Development Fund:

In recognition of the dire need for dependable and sustainable funding base for the sugar
industry, the Government established the Sugar Development Fund in 1992. Utilization
targeted specifically sugarcane development (21.3%), factory rehabilitation (24.3%),
improvement of roads infrastructure (9.1%), research (12.1%), KSB administration (15%)
and reserve deposit 18.2%). The Sugar Development Levy (SDL) de-gazettement in 2016
and the Fund transferred to the Commodities Fund

However, as farmers, we propose the management Sugar Development Fund by Trust Fund
with technical administration capacity while KSB remains the supervisor. The Fund Trustees
to include the farmers, millers, KSB, and experts




SUB-HEADING PROPOSED AMENDMENT REASON FOR THE

OF SUGAR BILL AMENDMENT

INTERPRETAT | Amend to include The contract should be

ION negotiated and develo
‘agreements’ means agreements specifying  the u&gpartiﬁnmm BP0y

standard provisions negotiated by all parties
governing the rights and obligations of growers,
millers, out-grower institutions, transporters, and
workers

It should also add wansporters
and workers

Amend to read;

out-grower” means any person or institution who
grows sugarcane for the production of sugar and by-
products and who has in force of supply contracts in
respect of sugarcane grown on such farm and
vegistered by the Board

The issue of the catchment
area is confusing, it missed the
out-grower institution . .......

‘sugar catchment arca’ delete

It is not necessary as it is
tending to zone farmers;

The Cabinet Secretary will
gazette electoral areas as is
was done in the past

‘stakeholder® Add transporters, workers, cane
cutters, loaders, molasses dealers, wraders.

Additional stakeholders

Sect 5: Functions

Delete sub-section (a,b,c andd )

The county governments have

of the County no capacity to undertake these
governments roles

Amend sub-sect (e) to read Cess should be managed by

? : both grower and miller

establish an efficient road network for the

movement of sugarcane through the use of cess

fund collected and retained by the miller;

managed by a committee comprising five grower

representatives and miller
Sec6.(1) Sech(1)(b)*(c) five representatives nominated by | The past KSB election was
Composition  of | yrowers organization  from electoral arcas | characterized by violence,
;I:::*sﬁﬁﬂﬂl'd- Page | sazzetted by the Cabinet Secretary corruption, mismanagement,

lack of transparency, and
rigging,.
It is not realistic to have a

director campaign in such a
wide area.




| SUB-HEADING
OF SUGAR BILL

PROPOSED AMENDMENT

]
]
]
1
|

REASON FOR THE
AMENDMENT

| Sec 6 (2)(a). Delete appointment and replace with
gazzetted. and add. the CS shall gazette the
chairperson

He is already appointed by
farmers. All is remaining is
gazzettement.

Sec 6 (3) Delete degree requirement

Farming is about practical
skills and not degrees, this is
denying the members
Opportunmity

Sec 7 (3) Delere

It is discriminative

Sec 20 Sugar | Delete entire section: 20( 1) Importers will take advantage :
impaort
| f
Part 1V | Delete the eatire Part 1V Sec (29,30,31 & 32) This is a colonial sysﬁm of
- Appointment  of watchmen’s role of oppression
_ Crop Inspectors |
Sec34 Sugar | Sec34 (2) Amend to read To discourage surplus sugar
Development import by cartels

r Levy

The Cabinet Secretary shall in consultation with
Board by order in the gazette impose a levy on
domestic sugar of no more than two percent and
seventy per centum of CIF value on imported sugar
to be known as the sugar development levy

To increase contribution to the
Fund

Add a new Sec 34(2) the Tevy imposed in clause (2)
shall be collected by millers and disbursed 10 the
Commoditics Fund with the Board undertaking the
role of supervision

To ensure disbursement and

Development
Fund

Sec 35 Sugar

"Amend to read:

Amend to read;

| 35 (1) There is established a Fund 1o be known as |
Sugar  Developmem  Fund shall  be
admimstered by an independent Board of Trustees
comprising of One grower and two others with
extensive hnowledge on law, agriculture, banking or

which

The purpose for which the
Sugar Development Fund may
be applied, promote good

| corporate  governance  and

accountability  levels by
placing the administration of
the Sugar Development Fund
in the hands of a Board of

| - . Trustees with a specified
T mandate  and  fiduciary
responsibilities




SUB-HEADING PROPOSED AMENDMENT REASON FOR THE
OF SUGAR BILL AMENDMENT

35(1)b) The Trustees be appointed by the Cabinel

Secretary for Agriculture for a term of 3 years

renewable once
40(1) 40(4) amend 10 read: Members are to work on a
Establishment Of | - . permanent basis and not a pari-
Sugar The members of the Tribunal appointed under sub- time basis as proposed hf' the
Arbitration section (2) shall hold office on a permanent basis, and bill. Working on & part-time
Tribunal paid salaries and not allowances heidi will prolong the

dispute resolution

Sec55 55(3) a person appointed as director under sub- | For institutional memory after
Representative of | section (1), shall serve for a term not less than three | the election of KSB directors
4 grower in a | and half years
private  milling ]
company  Page
1108
The First | Delete the entire schedule The electoral areas to be
Schedule determined by the Cabinet
Delineation  of Secretary
Sugar Catchment

Areas - Page 1111

The area under coverage is not
realistic

The schedule is tending
toward zoning the industry
into catchment areas.

R 6 Sugarcane
fires

Sec 6 (2) (a) Amend to include that rejected only
when the cane is under 12 months and when it is stale

Only underage cane cannot be
milled thus should not be
recommended for harvesting

Sec 6 (2) (b) delete

Can be abused by some millers
who not have interest of

farmers’ welfare

SecT Sugar Cane
Pricing
Committee. Page
1117

Sec? (1)The Committee shall comprise of’-

(c)three persons nominated by the sugar cane
growers’ organizations

Nomination by the

organization

Sec 7(3)(d) : Delete

We are not educated about the
cane-based payment system
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SONYSUGAR

Simply The Sweelest

SOUTH NYANZA SUGAR COMPANY LIMITED

SONYSUGAR FEEDBACK TO THE PARLIAMENT DEPARTMENT

COMMITTEE ON AGRICULTURE AND LIVESTOCK ON 9/05/2023 AS

PART OF THE TO THE STAKEHLDER PARTICIPATION

Reference |Issue Observation Recommendation
Clause 34, | Sugar Sugar Development | Levies collected
35 Development | Levy is to be under this Section
Levy reinstated and to be Administered
administered by for Sugar related
kenya Sugar Board. | issues and not
This levy is key in combined with
financing Cane levies from other
Development, crops under a
Infrastructure and | different entity.
Factory To be retained
Rehabilitation and
Sugar Research
through the Sugar
Development Fund
Clause 20 |Import The unregulated This to be retained
Regulations Importation of and enforced

sugar undercuts
the local mills since
they are forced to
sell their sugar
below the their
production costs. [t
also stalls the
generation of
income for the local
mills thus making
it impossible to
meet their financial
obligation.
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| Clause 54 | Restructuring | There is need to The provisions are |
of the Public | harmonize this with | not in harmony
| sugar mills the Privatization and may not
| Act encourage
investors
First Delineation of | Kisumu county is Kisumu borders
Schedule Sugar grouped with Homa | Kericho, Nandi and
' Catchment Bay, Migori and Uasin Gishu
Areas Narok. Counties and
This delineation of | should be grouped
catchment areas with them under
shall ensures cane |the Rift Region.
development by the | Under Southern '
millers in their region add Kisii
| respective zone and Nyamira
| thus avoiding the | counties
poaching of cane |
across counties
which is disrupting |
the milling I
programs of other
| millers and causing
unnecessary |
competition for raw i
material instead of
| market space for
finished products
Part VII Establishment | This should be This to be retained
of the Sugar | done immediately and acted upon
Arbitration to address the speedily to help
Tribunal disputes between decongest the .
j millers and thousands of |
| growers, Growers pending cases. |
and outgrower |
institutions and i
; miller to miller i
disputes | :
| expeditiously J |
' Third Outgrower | This expressly not | There is need to :
Schedule Institutions defined expressly-in | define-wk
(Part 1)(2) | formation and | the bill in terms of outgrowers
Third registration what qualifies an institution is as an
Schedule entity to be an entity (what
(Part 2)(4) | outgrowers/growers | qualifies), under
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institution, under
what act it is
registered and with
what objectives.

Under the third
schedule (2) there
is only mention of a
“sugar lobby group”
Under Under the
third schedule
(Part2) (4) only the
roles of Qutgrower
institutions is
enumerated.

It is not clear which
Outgrower
[nstitution is being
referred to as an
apex body for all
farmers.

what act (societies,
union, NGO) and
what type of
governance

structure should it
have; is it to be
registered with the
kenya sugar Board,
etc. This is to
prevent
masqueraders from
defrauding farmers
as has happened in
the past.

Need to clearly
define the structure
and composition of
the farmers Apex
body (if there is
going to be one)
with Accounting
and audited reports
filed yearly

Third
Schedule
(Part 2)

(S)(a)

The role of the
Miller

Miller is required to
weigh the harvested
sugarcane at the
farm gate which is
not practical.

Need to amend this
to;

“Weigh the
harvested
sugarcane on
designated and
registered
weighbridges”as
required in 5(f).
Expunge 5(g)

Stephen Ligawa
Mamaging Director (Ag)
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HON. CHAIRMAN SIR; KENYA NATIONAL FEDERATION OF
SUGARCANE FARMERS (KNFSF) is an umbrella Apex Body registered
under Society Act cap 108 Laws of Kenya. with branches within all
sugarcane milling zones. The same was done in line with AFFA ACT, 2013
and CROPS ACT, 2013 respectively. Federation is a non-political
organization and has clear objectives, goals and/or mission. The head office
of the Federation is in Kakamega town within Kakamega County.

The main objectives of the Federation is to unite all sugarcane farmers in
Kenya, Advocate for favorable policies and laws. represent all sugarcane
farmers in matters of Sugarcane pricing, transportation costs. negotiate on
their behalves, educate and train them to understand the policies and relevant
laws on matters of sugarcane farming as a business.

HON. CHAIRMAN: The following are some of the areas with regards to the
SUGAR BILL 2022:-

1. INTERPRETATION:

a) “Sugarcane Growers Apex Body” shall mean a National
Registered Organization whose membership shall be mill level
registered farmers’ institutions and groups championing the rights
under a cane supply contract and in catchment areas under the First
schedule gazette as such by the cabinet secretary for the time being
responsible for agriculture.

b) “Disputes Resolution Committee” means a committee established
within each Sugar Mill level comprising of Two Representatives
from the miller, 2 farmers™ representatives and 1 representative from
the county Government to resolve all minor disputes arising between
the parties within such milling zones.

¢) “Agreements” means the agreements and/or tripartite _cane
contract agreement specifying the standard provisions governing
the rights and obligations of growers. millers and Out-grower
institutions in the Sugar Industry.



Ln

d) “Cess Committee” means a committee established within

SEC...unrennn, with full representation of sugarcane farmers who are
the main contributors for the monitoring of the utilization of such
funds.

COMPOSITION OF THE SUGAR BOARD
Under clause 6 (1) (b), the five representatives elected by the registered

growers institutions’ from each sugar catchment area as per the First
Schedule.

SUGAR RESEARCH INSTITUTE MANAGEMENT BOARD

Under Section 25 (b) the five representatives elected by the registered
growers institutions’ from each sugar catchment area as per the First
Schedule.

NOTE: Hon. Chairman, for the farmers’ registered institutions to be

empowered and/or_strengthened; it should be their responsibility to
noniinate all farmers’ representatives to_any board dealing in _sugar

matter

PART VI-FINANCIAL PROVISIONS

HON. CHAIRMAN; Section 34(7) left out sugarcane farmers apex
institution, and we do hereby propose that the apportionments of such
funds should include farmers apex body for its management and/or
operation. This is because the apex body represents all sugarcane growers
in the Country pertaining to sugar industry matters at National level.

ESTABLISHMENT OF LOCAL DISPUTES RESOLUTIONS
COMMITTEE.

With respect to Part VII of the Bill, Section 40 The bill should provide a
local disputes resolution mechanism to help deal with other minor matter
that can be solved locally within mill level. We propose that the said
committee should comprise of the following:-

a. 2 miller representatives

b:—2-growers™ representatives
¢. I county government representative who shall be the chairperson
thereof.



6. APPOINTMENT OF BOARD OF DIRECTORS

Section 55 (1) should include the state owned sugar companies; let
growers’ representatives be given full responsibility to nominate growers
representatives to such boards. With this, millers will not just appoint
their friends to represent growers to such boards. The person appointed
should be answerable to the growers through their registered institutions.

7. DELAYED PAYMENT:

HON. CHAIRMAN SIR; delayed payment has caused much decline in
terms of Ratoon Crop’s maintenance and the same has seriously affected
sustainability of the factories due to lack of raw material.

We therefore propose a very tough penalty to any party delaying such
payment to the growers, and this will probably encourage millers to pay
farmers as stipulated in the agreements

8. CANE PRICE

Hon. Chairman; many people think that the private millers are paying
farmers promptly and fast and that they are doing much better than state
owned companies, but this is not true at all. To confirm this, may [ bring
to your attention that what is being deducted from such farmers
including unsupplied inputs and services leaves farmers with only kshs.
2, 600/= as net income per ton of cane.

9. CANE PRICING COMMITTEE:

The cane pricing committee to be established with proper farmers’
representation and inconsideration of the five Sugar Catchment Regions
and nomination of the said farmers’ representatives be done with
respective growers’ institutions registered with the Regulator and with
membership across the respective regions.

10. SUGAR INDUSTRY REGULATOR

Due to the complexity of the Sugar Industry and the many challenges
affecting our industry in terms of hi gh cost of productions, importation of
Sugar, Cane Poaching and sugar research amongst others, we propose that
the bill provide for the INDEPENDENT SUGAR INDUSTRY
REGULATORY BODY to effectively deal with the aforementioned
matters herein, and whereas we propose that KENYA SUGAR BOARD he
re-instated to that effects.




11. ZONING OF THE INDUSTRY.
HON. CHAIRMAN; the industry needs to have some orders which is
currently missing completely. Zoning of the industry will automatically
Create some orders in the industry, and Zoning of sugarcane growing
zones is seriously needed. This will discourage cane poaching and
further encourage millers to contract growers and support them in the
development of raw material for the sustainability of the industry.

We do hereby propose that zoning be done according to regions i.e.
L. Rift Region: Kericho, Nandi and Uasin Gishu.

2. Coastal Region: Kwale. Lamu and Tana River

3. Southern Region: Homa-Bay, Kisumu. Migori and Narok

4. Upper Western Region Bungoma, and Trans Nzoia

5. Lower Western Region: Busia. Kakamega, Siaya and Vihiga

12. GROWERS NATIONAL UMBRELLAH APEX BODY

The only growers™ national umbrella apex body recognized with the
growers in Sony Sugar Zone is KENYA NATIONAL FEDERATION
OF SUGARCANE FARMERS and this institution should be included
in the Act as the National Growers Apex Body thereof. This will
automatically eliminate National Briefcase Farmers Apex Bodies not
known to the growers and are only confusing the entire sugar industry
for their own selfish gain.

13.  CLASIFICATION OF CROPS
HON. CHAIRMAN; as sugarcane farmers, we feel that there’s serious
unfairness in the classification of crops. We are wonderin g how tea and
coffec can be classified as food and yet sugar is classified as a
comodity. With this sugar attract a lot of taxes than the crops that are
classified as food. Let Sugar be classified as food just like Coffee and
tea amongst others.

14. SUGAR CO-PRODUCTS
HON. CHAIRMAN SIR; Sugar industry by-products, Wastes and
residues in the FumLuLtmsh__clmmicals_and_cmumz_ge.neﬁmd—d&éﬂg—

production process are as herein forth:-
a) Bagasse 30% (fiber-cellulose) is a fibrous organic material left
after extraction of juice;
b) Molasses 4% -from cane juice crystallization and centrifugation;
¢) Press mud 3.5 % -a mud mixture from sugarcane juice filtration;



d) Boiler ash 0.4% -from burning bagasse for steam and electric
power generation;
¢) Green tops and leaves 20% -directly from farms (which are

usually burnt in the farms).

I ' ishimer :

many other. -

I. Creation of employment opportunities in the country particularly for
women and youths.
2. Press mud fertilizer plant provides farm nutrients and solution to soil
acidity and salinity.
. Production of co-friendly and biodegradable products and composites
using bagasse fibers, and wastes generated.
4. Provide extra income to family units in the small holder farms.

fad

Note: attached herewith is a list of final end products:-

CONCLUSION

The sugar industry in Kenya needs to work on the closing of its material
cycle loop to reach sustainability. The by-products. wastes and residues
generated from the mills and harvesting process are not efficiently utilized
but rather burnt or disposed. Re-using the agricultural residues to produce
useful products will achieve sustainability in sugar production. The
godown/warchouse will be the site for other operations of the complex and
industrial clusters.

Hon. Chairman Sir: Sugar Industry has been lacking political goodwill for a
long time and this has seriously affected the sugar industry in terms of
development. With your good leadership. we are optimistic that you’re going
to make sugar industry a wonderful and prosperous industry in Africa.

May our good lord grant you with excellent knowledge to come up with a
sugar bill that will give life to the sugar industry by creating proper orders in
the industry.

Thanks and may God bless you all.

Juhn Odondi Omolo Argwengs Utlenn Adnng

Rranch (Chatrman D eamals Camnendmnes
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