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CHAIRRERSON'S FOREWORD

Thig repgt €ontains proceedings of the Departmental Committees on Environment, Forestry and Mining
on g8 corfideration af the Natural Resources (Benefits Sharing) Bill, (Senate Bill No. 6 of 2022) which
wad publghed on 8% November 2022 and passed by Senate with amendments on 1" August 2023, The
Billjwent fhrbugh the First Reading on 17" August 2023 and was thereafter committed to the Departmental
Committg on Environment, Forestry and Mining for consideration and reporting 1o the House pursuant
to thie profision of the National Assembly Standing Order 143,

ThelBill §hich is sponsored by Sen. Danson Buya Mungatana, MGH, has forty-three (43) elauses and
seekl to ide a legistative framework for the establishment and enforcement of a system of benefit
shr .&‘gr Wural resource exploitation between natwral resource exploiters, the national government,
coutfy goferments and local communities.

Ty

The §ill cqngerns county governments in terms of Article 110 (1) (a) of the Constitution.

Foll@wingplécement of advertisements in the print media on Tuesday, 22™ August 2023 seeking public
and $akehplder views on the Bill pursuant to Article 118(1) (b) of the Constitution and Standing Order
127(8). thCammitiee received thirteen (13) memoranda from the following institutions and individuals:
| 1. Qouncil of Governors
|ii. efiva Privale Sector Alliance
i, Remva Wildlife Conservancy Association
1!».'. ofth Eastern Conservancy Association
v. Reava Oil and Gas Working Group
1. Natiire Kenya
1. Spmbura Women Trust
ii. Fpage-Net Kénya
x. MRRAAN
; méervation International
Ki. Cpnre for Minority Rights Development
i. Eledlricity Sector Association of Kenva
ildlife Works

The ll imiteg also invited the following MIDAs vide a letter REF: NA/DDC/EF &M/2023/045 dated

27" S§ptengper, 2023 for their comments and proposals on the Bill:
;| istry of Environment. Climate Change and Forestry
: | MNational| Treasury
i ‘ Jate Department for Mining

al@ Department for Energy
Skig Department for Petroleum

Spté Department for Wildlife
The Cdmmitgee also invited stakcholders for a stakeholders’ engagement retreat on the Bill vide letter
REF: NA/DIRCEEF&M/2023/044 dated 27" August 2023 which was held at Hilton Garden Inn Hotel,

Machaljas Ca
oral présenta

L

|
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lv on 6" and 7" September 2023 with the thirteen { 13) stakeholders and the MDAs making
is hefore the Committee.



In considering the Bill, the Committee applied itself to the provisions of Articles 109(5) and 114 of the
Constitution of Kenya which relate to the origination and definition of a ‘Money Bill’, by secking
determination as to whether the Bill was a money bill from the Parliamentary Budget Office.

The Committee having considered the Natural resources (Benefit Sharing) Bill, 2022, recommends that
the House REJECTS the Bill since it is a *Money Bill” pursuant to Article 114 of the Constitution and as
such it can only be introduced in the National Assembly pursuant to Article 109(5) of the Constitution,

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee further wishes to thank
the sponsor of the Bill, Sen. Danson Mungatana, MP. and all stakeholders who submitted their comments
on the Bill. Finally, I wish to express my appreciation to the Honorable Members of the Committee and
Secretariat who made useful contributions towards consideration of the Bill and production of this repon.

On behalf” of the Departmental Committee
provisions of Standing Order 199 (6), it is my
Report of the Commitiee on its consideration
Bill No. 6 of 2022).

Environment., Forestry and Mining and pursuant o
easant privilege and honour to present to this House the
the Natural Resources (Benefits Sharing) Bill, (Senate

Hon, Gikarg David, M.P.
Chairperson, Departmental Committed on Environment, Forestry and Mining
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PART ONE

ACE
" IABLISHMENT OF THE COMMITTEE

rtmental Committee on Environment, Forestry and Mining is one of the twenty Departmental
es of the National Assembly established under Standing Order 216 whose mandate
o the Standing Order 216 (5) 15 as follows:

To imvestigate, inguire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned minisiries
and depariments;

To study the programme and policy objectives of Ministries and departments and the
effectiveness of their implementation;

On a gquarierly basis, monitor and report on the implementation of the national budger in
respect of its mandate;

Ta study and review all the legisfation referred fo ii;

To study, assess and analvse the relative suecess of the Ministries and departments as
measured by the results obtained as compared with iheir stated obfectives,

To investigate and inguire into all matters relating fo the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;
To vet and report on all appoimtments where the Constitution ar any law requires the
National Assembly o approve, excepl those under Standing Order 204 (Commitiee on
appointments);

To examine treaties, agreements and conventions,
o make reports and recommendations to the House ay often as possible, including
recommendation of proposed legisiation;

To consider reports of Commissions and Independent (ffices submitied 1o the House
pursuant to the provisions of Article 254 of the Constitution; and
To examine any guestions raised by Members on g maiter within its mandare.

NDATE OF THE COMMITTEE

ance with the Second Schedule to the Standing Orders, the Committee is mandated to
wtters related to Climate change, environment management and conservation, forestry.
d natural, pollution, waste management.

b its mandate, the Committee oversees the Ministry of Environment, Climate Change and

FaldstryJadid the State Department for Mining.
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1.3 COMMITTEE MEMBERSHIP
4, The Departmental Committee on Environment, Forestry and Mining was constituted by the House on
27" October 2022 and comprises of the following Members:

Chairperson
Hon, David Gikaria, MP
Makuru Town East Constituency

UDA Party

Vice-Chairperson
Hon. Charles Kamuren, MP
Baringo South Constituency

UDA Party
Members

Hon. Mbalu Jessica Nduku Kike, CBS, MP Hon. Masito Fatuma Hamisi, MP
Kibwezi East Constituency Kwale County
WDP Party ODM Party
Hon. Mwanyvanje Gertrude Mbeyu, MP Hon, Nguro Onesmus Ngogovo, MP
Kilifi County Kajiado North Constituency
ODM Party UDA Party
Hon. Hiribae Said Buya, MP Hon, Titus Lotee, MP
Gialole Constituency Kachaliba Constituency
QDM Party KUP Party
Hon. Salim Feisal Bader, MP Hon. Mohamed Tubi Bidu, MP
Mzambweni Constituency Isiolo South Constituency
UDA Party Jubilee Party
Hon. Emathe Joseph Namuar, MP Hon, Yakub Adow Kuno, MP
Turkana Central Constituency Bura Constituency
UDA Party UPLA Party

Hon. Joseph Wainaina lraya, MP
MNominated

UDA Party

Hon. Kemer Beatrice Chepngeno, MP
Kericho County

LDA Party

Hon, Kururia Elijah Njore Njoroge, MP
Gatundu North Constituency
Independ m ber

e I e e S TR T T e e T s e o e e YT
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OMMITTEE SECRETARIAT

mittee is facilitated by the following staff;

Mr. Fredrick O3, (Otieno

Clerk Assistant IL/Head of Secretariat

anvonyi
ounsel

H ]
er 111

angui |
t-At-Arms

_. [ ARY
n ications Officer 111

mshila

Mr. Hamdi Hassan Mohamed
Clerk Assistant 111

Ms. Nancy Chamunga
Fiscal Analyst 111

Ms. Edith Chepngeno
Media Relations Officer 111

Ms. Lydia Shallon
Rescarch Officer 111

Mr. Muchiri Mwangi
Audio Recording Officer

fteee oo Envirmmment, Fovestry and Miming on the cousideration of te Navural Resonrees
s Mo & of §o88)



PART TWO

20 BACKGROUND OF NATURAL RESOURCE BENEFIT SHARING IN KENYA

.

i) ;

11h.

14.

15.

1.1 INTRODUCTION

Matural resources are finite and non-renewable aspects which require maximisation of their benefits
balanced with the need to attract and retain exploration capital necessary to sustain such benefits for
as long as possible. It is for this reason that the Constitution of Kenya mandates Parliament to enact
legislation on the exploitation of natural resources.

Benefit Sharing commitments as far as natural resources are concerned, are captured through mutually
negotiated agreements based on a consultation process on proposed natural resource extraction with
the potential of impacting the righis of the local host community, They generally include revenue
sharing, project support, social and environmental impact and development terms, etc., including
residual benefits from infrastructural and industrial developments arising out of natural resource
extraction and exploitation projects.

“Benefit-sharing™ onginates from a program of work under the Convention on Biodiversity (CBD)
aiming to distribute financial results from the development of genetic resources to local inhabitants
from whose lands such resources were taken.

The Bill is applicable in the following natural resources: sunlight, surface and underground water,
forests, biodiversity and genetic resources, wildlife resources, industrial fishing, wind, geothermal
resources, minerals, and petroleum.

Countries such as Ghana, Nigeria and Liberia have made efforts in developing mechanisms for benefit
sharing.

2.2 SITUATIONAL ANALYSIS

Kenya's natural resources include sunlight, surface and groundwater, forests, biodiversity and genetic
resources and rocks, minerals, fossil fuels and other sources of energy under Article 60 of the
Constitution of Kenya,

. The issue of benefit sharing has been a preat challenge as far as natural resource exploitation is

concerned as many factors hinder communities from achieving an equitable share of the benefits thar
accrue from natural resource exploitation, This has largely been attributed to improper and ineffective
management.

. The Kenyan government has made efforts to enhance transparency and accountability in the mining

sector, A good example is the decision on mapping of resources, whereby the Ministry of Mining shall
cooperate with the Regional Centre for Mapping of Resources for Development (RCMRD).

In Kenya there are various examples that enhance sustainable exploitation and promote eguitable
benefit sharing.

1.2.1 THE KASIAGU CORRIDOR REDDH PROJECT IN SOUTHERN KENYA

The Kasigau Corridor REDD+ {Reducing Deforestation and Forest Degradation) project is the first
carbon offset project in Eastern Africa under the voluntary carbon market and Wildlife Works Ltd has
been implementing it since 1998, The Kasigau corridor which covers 500,000 ha is a very important

Reporr off the Departaensal Commitres on Environmens, Foresiey aod Mislog aw the comsiaferation of the Natural Resources Al 11
(BT Sharfigr ) Bl (Seneee Bl No. & of sate)
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Idli tspot. It links Tsavo East and West national parks, which are Kenya's largest wildlife
tluged Wildlife Works through the negotiated Carbon Rights Agreements with the neighboring
gmminifies engage in Carbon trading under voluntary carbon markets. The revenues are shared
nglhhtee groups with 1/3 of the revenue going to Wildlife Works to cover administrative costs,
i bugs snent for donors, verification fees, payments for rangers, another 1/3 of the revenue to the
sHarchd@rs of the land in cash as dividends (paid 4 times in a year) and 1/3 for the communities
tigpugl] Budget allocation to community groups for the management of the income generating

ad@ivitide
|| .
16. Wldlifg Works uses an established revenue sharing mechanism defined as a system for distributing
badh m .::rg,' and non-monetary gains generated through the implementation of the projects.
bhetafy fevenue sharing is defined as sharing monetary flows generated from the project’s credit
B wih the community partners directly while non-monetary imvestments are the project activities
pald by the project within its operating costs that fund livelihood enhancement, community
defelopfhent, capacity building. economic opportunities, or ¢limate adaptation. The project targets

fe of project revenue to go directly to community partners and their development activities,
% or more of project revenue to stay the in-country.

g<" payment comes in the form of unprecedented funding for jobs and  infrastructure, and

17. Cogmu
i e for spcial programs, health care, education, and other forest and wildlife friendly

2.2 GREENBELT MOVEMENT
18. The pre delt Movement (GBM) works at the grassroots, national, and international levels to
profhote ironmental conservation; to build climate resilience and empower communities,

espd ¢ ally
|

19. It ha ii!hu

Advgeacy

Movemen

gmen and girls; to foster democratic space and sustainable livelihoods.

hin areas of activity tree Planting and Water Harvesting, Climate Change, Mainstream
ender Livelihood and Advocacy, The largest numbers of participants in the Green Belt
@BM) are women and they have made tree planting an income generating activity, where

GBM igivel a financial compensation (US 10 cents) to nursery groups for every tree scedling that is
plan —- anfl survives. That money 15 used to meet the needs of families: to pay for food, clothing,
schodl feegand domestic utensils. GBM also trains communities on other income generating activities
(1GA ! the§ can start with their tree planting compensation funds.

2.3 | EXEBTING LEGAL AND POLICY FRAMEWORK ON NATURAL RESOURCES

20. Article|69 3 the Constitution of Kenya states that the State shall ensure sustainable exploitation.
utiliz@ion, agement and conservation of the environment and natural resources, and ensure the
equitaple shiring of the accruing benefits and the utilization of the environment and natural resources
for th@ benefit BI the pepple of Kenya,

@ 174 states that the object of devolving government is to ensure equitable sharing of

l
21, Furthe J!‘m :
ital resources in the Country,

Nationd an

MINING ACT, 2016

g, 2016 provides a legal framework lor prospecting, mining, processing, refining,
port, and any dealings in minerals, Section 183 of the Act stipulates that the holder of
all pay [royvalties to the State in respect of the various mineral classes won by virtue

22. The Eng
treatmegy, tr
a minefpl rig

of the rfihera}right which shall be distributed as follows 70% to the National Government, 20% to the
Hugrerrt anf the £ E d Cvmarsie e oy Evrvievrnens, Forestey amd Wby o che considecasion of the Natwral Reseirces [*A
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County Government and 10% to the community where the mining operations occur. Section 186 of
the Act further states that all fees, charges, and royalties pavable by the mining rights holder shall be
paid into the designated account of the State department responsible for collecting royalties.

2.3.2 THE ENERGY ACT, 2019

23, The Energy Act, 2019 emphasizes the importance of energy sources such as wind, solar, and
geothermal. Section 85 of the Act provides that any royalty received by the National Government
from geothermal energy shall be paid into the Mational Treasury and apportioned between the
National Government, County Government and the local community as follows:- the County
government's share shall be equivalent to 20% of the rovalties, the Local community's share shall
be equivalent to 5% of the royalties and shall be payable through a trust fund managed by a board of
trustees established by the local community and the remaining 75% shall be treated as National
revenue.

24, Where the resource is being exploited in one or more counties the Cabinet Secretary shall, in
consultation with the Commission for Revenue Allocation, determine the rate of apportionment of the
county share between the counties.

1.3.3 THE PETROLEUM ACT, 2019

23. The Petroleum Act, 2019 provides for a legislative framework for the contracting, exploration,
development, and production of petroleum: cessation of upstream petroleum operations; 1o give effect
to relevani articles of the Constitution in so far as they apply to upsiream petroleum operations,
regulation of midstream and downstream petroleum operations. Section 58 of the Act states that the
national government's share of the profits derived from upstream petroleum operations shall be
apportioned between the national government, the county government, and the local commumity.
The county government's share shall be equivalent to 20% of the national government's share. The
local community's share shall be equivalent to 5% of the national government share and shall be
payvable to a trust fund managed by a board of trustees established by the county government in
consultation with the local community.

2.34 THE WILDLIFE CONSERVATION AND MANAGEMENT ACT, 2013

26, The Wildlife Conservation and Management Act, 2013 provides for the protection, conservation,
sustainable use, and management of wildlife in Kenya, Section 18 of the Act establishes the
Community Wildlife Conservation Committees whose function among others is to review and
recommend payment of compensation on claims resulting from loss or damage caused by wildlife.

27. Section 22 (3) any applicant who wishes to engage in bio-prospecting must enter into a benefit-sharing
agreement that provides for sharing by the community in any future benefits that may be derived from
the relevant bio-prospecting.

28. Section 23 of the Act establishes the Wildlife Conservation Trust Fund where payvments of
environmental services by beneficiaries in productive and service sectors are paid into. The purpose
of the fund among others is to facilitate community-based wildlife initiatives,

.35 THE FOREST CONSERVATION AND MANAGEMENT ACT, 2016
29. The Forest Conservation and Management Act, 2016 provides for the development and sustainable
management, including conservation and rational utilization of all forest resources for the socio-
economic development of the country and for connected purposes.

Rrirjr.u-.r i r il ﬂ::,mn.m:uum" Comisr i tee and EanioommieiT, l-'amu.'n_-r..mnl‘ ,‘I.H.lru'ﬂlg-' ardi Fila gunirsdafera faon of fe Nitural Hesountes B}
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30, Inpdditgng Section 7 of the Act establishes the Kenya Forest Service whose function, inter alia, is to
establisljand implement benefit sharing arrangements. Further, the Act under Section 27, establishes
Forget onservation and Management Trust Fund. The Fund shall nurture, promote, support
ingovatipns and best practices in forest conservation and development including support of community
fiofies try prégrammes. Section 53 of the Act stipulates that investors in forests shall share the benefits
offheir fivestments with local communities through various options such as infrastructure, education,
employgent. and social amenities. Lastly, the Act states under Section 32 that the management of
cammuggity forests shall be vested in the community.
.34 THE CLIMATE CHANGE ACT, 2016
31. S&ation B3E of the Act provides for sharing of social and environmental benefits shanng for carbon
cr I: it pfpjects. Section 23E (5) provides that the community development agreements shall include
pipvisichs on benefit sharing as follows:
: ind-based projects, the contribution shall be at least 40% of the aggregate earnings; and
! jon-land-based projects. the contribution shall be at least 25% of the aggregate earnings.
IEE THE NAGOYA PROTOCOL ON ACCESS TO GENETIC RESOURCES AND
|| BENEFIT SHARING
32, The Nagoya Protocol on Access to Genetic resources and Benefit Sharing main objective 1s the sharing
off bendfit§ arising | from the utilization of genetic resources in a fair and equitable way thereby
yiribi iz to the conservation and sustainable use of biodiversity.
i3 L Progol under Article 5 emphasizes that the benefits from the utilization of generic resources
inkludefthe monetary and non-monetary benefits, and they shall be shared based on the mutually
ateed s,
34, Nago¥a Protocol sets out core obligations for its contracting Parties to take measures in relation
tdl deceds W genetic resources, benefit-sharing and compliance. They include:
| i Creating legal certainty, clarity, and transparency.
l i Providing fair and non-arbitrary rules and procedures.
- iii§ © Establishing clear rules and procedures for prior informed consent and mutually agreed
lerms.
v Providing for issuance of a permit or equivalent when access is granted.
vl | Creating conditions to promote and encourage research contmbuting to biodiversity
conservation and sustainable use.
4 IMPARATIVE ANALYSIS
|| 141 GHANA
35. Anticlef? @V of the Constitution of Ghana, 1992 provides for a formula in benetit sharing in relation to

Sool apdSkin lands. 10% of all revenue accruing from these lands has to be paid to the Office of the

o

i6,
f [N 1
aring

Eator of Stool Lands (OASL) to cover administrative expenses. The remaining revenue has
Bursed between the following constitutional beneficiaries: stool (25%), traditional authority
district assembly (55%).

Qurrerflve there are four different forms of benefit sharing arrangements in Ghana's forest sector.

Hude, Constitutional Timber Revenue benefit sharing, Modified Taungya System benefit
Commercial Plantation benefit sharing and Community Resource Management Area

REN A benefit sharing,

i ]
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38.

4,

41.

42,

44,

46.

Beport of P Degrarisavatad Corpnities on Envfrommens, Fivesiey aod Aiadng on the consioleration of the Natwral Resources 1A

. Gihana best practice on the government’s distribution of a proportion of mining rents 1o mining affeeted

communities. In Ghana's mining sector the distribution by and large through royalties from gold
mining. Royalty agreements are set between 3% and 6% paid directly to the government on a quarterly
basis.

The mine revenue is paid to the Large Tax Unit of the Ghana Revenue Authority, which then dispenses
the money into the Consolidated Fund. Of this, 80% is retained by the Government and used for
general budget support. 10% is put into the Mineral Development Fund (MDF), which is ostensibly
used to help fund public mining sector institutions and ad-hoe Nagship projects in mining communities
as compensation for mining affected communities.

. The remaining 10M% of mining revenue is transferred on a quarterly basis to the Office of the

Administrator of Stool Lands, which dispenses the money directly to beneficiaries at the grassroots,
according to a formula outlined i Section 267{6) of the Minerals and Mining Act 2006.

The Act stipulates that the office retains 10% of the monies awarded to cover administrative expenses,
25% 1s provided to the traditional authority for the maintenance of the stool, 20% 1o the wraditional
authority himself, and 55% to the District Assembly located within the area of authority of the steol
lands.

242 NIGERIA

The Nigerian Constitution provides that the State shall protect and improve the environment and
safeguard the water, air and land, forest, and wildlife of Nigeria,

The Forest Commission of Cross River State i1s a benefit sharing arrangement in Nigeria, In this
instance, revenues from fees derived from forest products are shared with the forest dwelling

communities who are the custodians of the forests in the State.

3. The benefits are shared as follows: communities get 70% of revenues obtained from community

forests; the remaining 30% goes to the commission; while in plantation forests the sharing is 50% to
communities and 50% to the Commission. The [inancial benefits are used to finance various
community projects and payouts to vulnerable groups in the community,

In addition, Nigeria is listed as one of the leading oil producers in the world. It is estimated that ail
accounts for more than 90% of the country s exports, 25% of the Gross Domestic Product (GDP), ll:l:l
0% of government total revenues. In Nigeria, oil revenues are divided between the three tiers of
government: federal which gets 50% of the revenues, the state which gets 23% and local governmenis
which gets 20% of the revenues. The remaining 5% goes 1o special funds. '

243 AUSTRALIA

. Section 171 of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)

provides for regulations to be made for the control of access to biological resources in Commonwealth
argas of Australia, including the equitable sharing of benefits arising from the use of the biological
resources in Commonwealth areas,

Part 8A of the Environment Protection and Biodiversity Conservation Regulations 2000 (EPBC
Regulations) require an applicant for a permit to access biological resources for commercial purposes
or potential commercial purposes to enter into a benefit-sharing agreement with each access provider

{(Hewredis Shariag ) Bill (Senate Billy No. & of @ode)



fi ‘the cources. The Commonwealth is the access provider for biological resources in
Canmo§wealth areas, as defined in the EFBC Act,
|

47. THE De§df constitutes a benefit sharing agreement for the purposes of Part 8A of the EPBC
Re -_, latgpns. The Deed, in conjunction with an access permit issued under Part 8A of the EPBC
Repulaigpng, allows the access party to take biological resources of native species (from a specihied
ac@ass ed) for research and development on any genetic resources or biochemical compounds,
coffiprisghg or contained in the biological resources.

48. T Sedrefary of State is required to seck and take into account the advice of the Committee and
l' It pose likely to be affected by the regulation.

49, - e the gross Exploitation Revenue received by the Access Party in a calendar year falls within the
rell {rﬂm hfeshold range, the Access Party will pay to the Commonwealth the corresponding
pefbentafe Bl gross Exploitation Revenue (Threshold Payments).

50. Thigeshol }mems is paid annually by the Access Party within 28 days alier receipt of a correctly
tenflered fa mwn.L

I
2.4.4] LIBERIA

51. Libkria' sffarests are under pressure from forest activities such as mining, logging, and agriculture.
Cofjimur§ties surrounding these forests are incentivized to mitigate deforestation and forest
degradatgprithrough fair and equitable distribution of benefits.

52, Coimurgty benefit-sharing mechanisms (CBSM), refers to transformation of funds from forest
resqurced imo fair and equitably allocated benefits with additional and permanent outcomes for

mun "'::

53. Ty !5 benefits include productive and non-productive, monetary and non-monetary and
performaljce and input-based benefits. Through effective distribution of benefits the forests are used
to gheir Qull potential: to mitigate climate change, spur sustainable cconomic development and
em _iwc g the surrounding communities.

54. Thel Natipnal Forestry Reform Law (2006) establishes a transparent framework for the use,
maizergnt, and protection of forest resources that balances the commercial, community, and
condervatfon priorities of the Republic,

|

55. The 1" ires that communities (represented by Community Forest Development Committees)

affefted ;:,E,mg concessions granted by the government to receive two financial payments;
¢ is a fee per cubic meter of logged forest, which goes directly to communities and the
' gunt is specified in Social Agreements. The minimum cubic meter fees set by law is $1.50
|| §so)
| 8 second s a land rental fee that companies pay to the government, who should pass it on to
| multi-stakeholder National Benefit Sharing Trust Board. to which communities can apply
: fommunity projects.

56. Cha h:r 1 the National Forestry Reform Law (2006) provides that forest communities dependent
on f@restspunder Forest Management Contracts are entitled to 30% of the Land Rental Fees paid by
logging cd nies into the National Benefit Sharing Trust to improve livelihoods and infrastructure.
30%4 o intics and 40% to the Central Government. Through participatory community
consfltatigng Development Committees create project proposals which are forwarded to the National

Regrort aof t/nlll] reatal Committee on Eavicerment, Foresiry amd Minfag oo the considerasion of the Naguval Besaees PALGE |
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Trust Board for review. The Board then selects the community developments projects and dishurses
the funds to the Development Committees to implement the selected projects.

57. The National Forestry Reform Law (2006) establishes the National Benefit Sharing Trust and The
Community Forestry Development Committees. The Board is composed of 14 members to among
other functions, disburse funds to Community Forestry Development Committees for the approved
Communily projects,

38. Social Agreements are negotiated between logging companies and communities. They include
provisions such as maintenance and building of infrastructure including roads, provisions on workers’
rights, housing, and social service and are implemented directly by the companies.

Reprart o the Deparerestal Commmistes on Eavieormenr, Foresery s Mg on che comsddleranion of the Natural Ressarces ALl
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PART THREE

HOVERVIEW OF THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE
ILES NO. 6 OF 2022)

! TRODUCTION

|

anya tural resources include sunlight, surface and groundwater, forests, biodiversity and genetic

sourcks and rocks, minerals, fossil fuels and other sources of energy under Article 60 of the
Gonstigition of Kenya.

b isqieof benefit sharing has been a great challenge as far as natural resource exploitation is

cphcerged as many factors hinder communities from achieving an equitable share of the benefits that
Ii rue natural resource exploitation, This has largely been attributed to improper and ineffective
Anag@ment.

H ¢ Ngtural Resources (Benefit Sharing) Bill (Senare Bills No. 6 of 20022) is a Senate Bill sponsored
I" Sc@. Danson Buva Mungatana, MGH, seeking to provide a legislative framework for the

blghment and enforcement of a system of benefit sharing in natural resource exploitation between
aturaf résource exploiters, the national government, county governments and local communities.

. REVIEW OF THE BILL

he pignéipal object of the Bill is to provide a legal framework for the establishment and enforcement
gl a stém of benefit sharing in natural resource exploitation between natural resource exploiters.
e Naional Government, county governments and local communities

Lrl Ipfthe Bill provides for preliminary provisions that is the short title, interpretation of terms as

sed i the Bill, application of the Act and the guiding principles of benefit sharing.

i

e Aft i8 1o apply o the following natural resources-sunlight; water resources; foresis, biodiversity
gogetic resources; wildlife resources; industrial fishing; and wind.

ame §f the critical terms defined in the Bill include—
"aftgcted entity"! means an organization or person invelved in the exploitation of a natural resource
to vihigh this Act applies;
"Capinet Secretary™ means the Cabinet Secretary responsible for matters relating to finance;
“lodpl Bommunity™ means—
i a)people living in a ward within which a natural resource is situated; and

b people displaced to make way for the exploitation ol a natural resource
"roglilties” includes fees or payments by whatever name, paid by an affecied entity for the
‘explpitation or éxploration of a natural resource in Kenya;

¢ gullding principles of benefit sharing are transparency and inclusivity: revenue maximization and
Equakys efficiency and equity; accountability and participation of the people: rule of law and

e i Ty []m‘d_{rﬂl e FamvrinTend, ffﬂn—hr‘r_-rm.ll.'l-f.l'l.hl.lw ardd Pl o oes e ratiovs of the Nerorad Hesouress
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respect for human rights of the people; sustainable natural resources management and environmental
protection and restoration.

67. Part Il Clauses 5-23 of the Bill provides for the establishment of the Benefit Sharing Authority as a
corporate body with perpetual succession. The functions of the Authority include to—

a) co-ordinate the preparation of benefit sharing agreements between an affected county and
an affected entily;

b) review, and where appropriate, determine the rovalties payable by an affected entity
engaged in natural resource exploitation; '

¢) identify counties that are required to enter into a benefit sharing agreement under this Act
in consultation with the respective county governments;

d) oversee the administration of funds set aside for community projects to be implemented
under a benefit sharing agreement;

¢) facilitate and monitor the implementation of a benefit sharing agreement entered into
between a county government and an affected entity;

i) determine appeals arising out of conflicts regarding the preparation and implementation of
benelit sharing agreements;

g) oversee the establishment of benefit sharing committees and forums; and

h) ensure the proper and timely payment of funds to counties and local communities as
provided under this Act;

6%, Clause 5 provides for the management of the Authority which shall vest in a Board comprising of—

a) a chairperson appointed by the President with the approval of Parliament:

b) the Principal Secretary responsible for finance or a designated representative;

¢} the Principal Secretary responsible for mining or a designated representative;

d) the Principal Secretary responsible for petroleum or a designated representative;

¢) the Principal Secretary responsible for energy or a designated representative;

N two persons of opposite gender nominated by the Council of County Governors to represent
such communities as the Council shall determine;

¢} one person nominated by a registered association representing a majority of members of
county assemblies to represent local communities;

h) one person nominated by an umbrella body representing the interests of the private seetor
in Kenva; and

i} the Director-General appointed by the Board.

69. A person is qualified for appointment as the chairperson, member of the Board or Direetor —General
of the Authority if that person holds a degree from a university recognized in Kenva and has at least
seven years' experience (ten years for the Director General) in law, environmental management,
economics, public finance, mining, community development or any other related field.

70. Clauses 6-17 provides for the composition of the Board, the terms of appointment of its members
and vacation of office. The powers of the Board in performing its functions and the conduct of its
business. It establishes committees of the Board, the power of the Board to delegate functions and
remuneration of Board members,

71. The Bill also establishes the office of the Chief Executive Officer as an ex-officio member of the
Board, appointment of stall of the Board and their protection from personal hability in the
performance of their duties,
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Clauge 24 of the Bill provides that the Authority shall, in consultation with the Council of County
Govepnars and relevant national government entities and upon conducting public participation,
ii terigine and review the amount of royalties and fees payable by affected entities in respect of a
L

artic@lar sector where a written law does not prescribe the royalties or fees.

a) the total capital investment of the affected entity;
b} the pmi.failing international market value of the commaodily from which rovally is payable;
¢} the commercial viability of the natural resource being exploited; the impact of the
| | exploitption on the local community, the affected county and the environment; and
d) obligations of the affected entity under any existing benefit sharing agreement with the
affected county.

n making a determination the Authority shall take into account—
| k.
|

herd a wwritten law preseribes the royalty, fees. payments or benefit sharing in a particular natural
gsougee sector, the relevant written law shall apply with respect 1o that sector,

j 4

Clausg 25 of the Bill provides that the Kenya Revenue Authority shall collect royalties as determined
thd Authority from affected entities and any other payment of rovalties from natural resource
xplofation undertaken under any other written law. The Kenya Revenue Authority is required to

eclarg and pay monies collected to the Consolidated Fund and also account to the Authority the total
m dpllected from affected entities with respect to cach natural resource. The provisions of this

tiof§ afe to supersede the provisions of any law with respect 1o the collection of rovalties and fees
harzdl for the exploitation of natural resources in Kenya,

ausf 26 of the Bill provides for the revenue sharing ratio. The revenue collected under the Act
hall B shared between the National Government and respective county governments in the ratio of
xiy feréent to the National Government and forty percent to the county governments.

dditgnally, at least sixty per cent of the revenue assigned to the county governments shall be
lilize§ 9 implement local community projects and forty percent of that revenue shall be utilized for
begefit of the entire county.

‘hergnatural resources are shared by two or more counties, the Authority shall determine the ratio
ﬂsh ing the retained revenue amongst the affected counties in consultation with the affected

guntigs. In determining the ratio of sharing the retained revenue amongst counties sharing a resource,
i Adhority shall take into account the contribution of each affected county in relation to the
stourge the inconvenience caused to the county in the exploitation of the natural resource; and any
pisting Benefit sharing agreement with an affected entity.

dditifnally, the Authority is required, in consultation with the lead agencies with respect to each
aturall résource, to review the revenue sharing ratio after every five vears and present its
ecomfendations to Parliament for approval.

kausgs 27-31 of the Bill provide for benefit sharing agreements, Clause 27 provides that every
fectcl entity shall enter into a benefit sharing agreement with the relevant county government

fore fhe exploitation of a natural resource in the affected countv. The benefit sharing agreement

Koot of
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shall include non monetary benefits that may accrue to the county and the contribution of the affected
entity in realizing the same.

81. Additionally, Clause 28 of the Bill provides that each county that has a natural resource is required
to establish a County Benefit Sharing Committee consisting of —

a) the county executive committee member responsible for finance;

b} the county executive commitiee member responsible for matters relating to natural
TeSOUrces;

¢) two technical officers of the relevant county departments, appointed by the county
executive committee member in consultation with the county executive committee
member responsible for the respective natural resources; and

d) five persons. two of whom shall be of the opposite gender. elected by the local
communities where the natural resource is found and representing the areas with the main
natural resources within the county . They are to hold office for a single term of five years)

82. Clause 29 the functions of each County Benefit Sharing Committee include to

a) in consultation with the respective local community and upon conducting public
participation, negotiate the terms of a benefit sharing agreement with an affected entity on
behalf of the county government,;

b) monitor the implementation of projects required to be undertaken in the county pursuant fo
a benefit sharing agreement;

¢} determine the amount of money to be allocated to each local community from monies thit
accrue under a benefit sharing agreement under this Act;

d) convene public forums to facilitate public participation with regard to proposed benefit
sharing agreements during negotiations prior to execution by the county government;

¢} convene public forums for the purpose of facilitating public participation with regard to
community projects proposed to be undertaken using monies that accrue to a county
government pursuant to this Act; and

i make recommendations to the county government on projects to be funded using momes
which accrue to the county government pursuant to this Act.

83. Pursuant to Clause 30 of the Bill., every benefit sharing agreement is to be approved by the
respective county assembly prior to the execution of the agreement by the respective county
government and further deposited with the Authority within thirty days of its execution and a copy
shall simultaneously be submitted 1o the Senate.

84. Clauses 31 of the Bill provides for the establishment by each affected local community a Loeal
Benefit Sharing Forum comprising of five persons, two of whom shall be of the opposite gender,
elected by the residents of the local community. A public officer shall not be eligible for election as
a member of a local community benelit sharing forum.

%5. The Local Benefit Sharing Forum is to ensure that that the respective local community benefits
from the exploitation of natural resources and shall—
a) collect and collate the views of the local community and represent the interests of the local
community in the negotiations with the respective County Benefit Sharing Commitieg and
in the implementation of a Benefit Sharing Agreement:
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b} in consultation with the local community, identify local community projects to be
supported by money allocated to the local community by the County Benefit Sharing
Committee under this Act; and

c) overseg the implementation of projects undertaken in the relevant local community using
funds devolved under the Act.

86. Klaudes 32-35 of the Bill contains provisions on funds of the Authority outlining monies considered
» cofppfise funds of the Authority which include money as may be provided by the National
A sserfbly. The provisions also provide for the financial year, preparation of annual estimate before
he copnmencement of a financial vear, records and audit of accounts and preparation of annual report

opfrations of the Authority to be submitted to the President and Parliament.

87. Dlaugs’ 3643 provides for uses of retained funds, offences, transition and consequential
\mendments.

88. Elausg 36 provides that monies distributed to counties under the Act shall be utilized for projects that
| = ] ] ] e 3 Sa2 ]
+E! prferitized by the County Benefit Sharing Committee; are prioritized by the local community
enef@ sharing forum; meet the socio-economic needs of the residents of the County or local
BTy : and are of public interest and are community-based in order to ensure that the prospective
ene = available to a widespread cross-section of the inhabitants of a particular area,
|

89. flausg 37 provides for the offences of failure to furnish information required 1o be furnished to the
| a = . [ " " '
uthofity under the Act or knowingly making a false statement. The penalties prescribed in the case
| a nfugal person, is a fine not exceeding two million shillings or to imprisonment for a term not
{cee@ing three years or 1o both such fine and imprisonment and in the case of a body corporate, to
fine pot exceeding five million shillings.
|

00, €lau provides for transition, An affected entity that, immediately before the commencement of
- A as lawfully authorized to exploit a natural resource shall be deemed to be authorized 1o
m:lu tich exploitation and comply within two yvears of the commencement of the Actl.

al. us provides for provides for the powers of the cabinet secretary to make regulations for the
stter Jarfying out of the provisions of the Act including prescribing the fees in respect of anything
U irg be done under this Act; prescribing the mode for the payment of royalties under the Act

d pr@satibing the revenue sharing formula between counties that share a natural resource.

92, (ause 3 are on the consequential amendments 1o various statules
I
|

|
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PART FOUR
4.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

93. Following the call for memoranda from the public through placement of adveris in the print media on
Wednesday, 16" August 2023 and vide a letter REF: NA/DDC/ EF&M/2023/037 dated 17" August
2023 inviting stakeholders for a meeting, the Committee received memoranda from the following
stakeholders:

i.  Council of Governors

il.  Kenya Private Sector Alliance

i, Kenya Wildlife Conservancy Association

iv.  Morth Eastern Conservancy Association

v.  Kenya Oil and Gas Working Group

vi,  Nature Kenya
vii.  Samburu Women Trust
viii.  Peace-Net Kenya

ix. PARAAN

x.  Conservation International

xi. Centre for Minority Rights Development
xii.  Electricity Sector Association of Kenya
xiil.  Wildlife Works

94. The Committee also invited the following MDAs vide a letter REF: NA/DDC/EF & M/2023/045 dated
27t September, 2023 lor their comments and proposals on the Bill:
i.  Ministry of Environment, Climate Change and Forestry
i,  The National Treasury
iii.  State Department for Mining
iv. State Department for Energy
v.  State Department for Petroleum
vi.  State Department for Wildlile

05, The stakeholders submitted as follows:

4.1 KENYA PRIVATE SECTOR ALLIANCE
In a meeting with the Committee held on Saturday, 7" October 2023, representatives from KEPSA
proposed the following amendments to the Bill:

Clause |

06, To read as AN ACT of Parliameni io establish a sysiem of benefit sharing in resource wtilization
berween resource wilizers, the national governmeni, county governments and local communities; and
Sfor connected purposes.

Justification:
The kind of activities described in the Bill entail making use of natural resources, as opposed to
‘exploitation’. It aligns with environmental law concept of sustainable development or sustainable use.
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97.

.

o9,

100

101,

(Beraeiis

Clausg 2 on Definitions

benefit haring agreement” means an agreement on the manner in which a rovalty accruing from
aturdfl résources shall be shared out between an, affected entity and a county;

ustiffpation:
e |y Should be specific it is the royalty that is paid out by the affected entity, the revenue obtained
om Jilkzation of a natural resource belongs to the affected entity.

atilizition' means the extraction or use of a natural resource for commercial benehit, for the
void§nee of doubt utilization does not include access to a natural resource for noncommercial

m-a
wsiiffation:
Sunlightand wind resources are utilized to generate electricity. The definition should capture the fact
jat thE cémmercial benefit only acerues when there is actual generation, and not before that is, where
gasib studies are being carried out,
I
} 3
i| ausg 4 (1)
|E'[ fause 2401
L 51, jon:
he pgyment of ravalties and fees will mean additional costs to investors. This will be besides the
Ircad ekisting county charges being paid by businesses.
he clpuse introduces a provision that is likely to be abused especially when it comes to surface
nd urdetzround water, forests, biodiversity and genetic resources as per Clause 3 (b & ¢) to which
e Ad shiall be applicable, This is because it has been left at the liberty of the Authority to prescribe
ayaltlgs or fees tqwardﬁ these thematic areas.
F ere ghduld be regulations prescribing what shall be applicable 1o cach thematic area that has no
istirge faw.
wsh 24 (3)
|
lign flakse 24(3) with Clause 40, 41, 2 & 43
I r
(sfifgaficn:
he cl independently will ereate confusion in implementation of the law especially when it comes
pmatger§ royaltie and fees. To streamline the inconsistency clauses 40,41,42 & 43 should be aligned.
e Praleum Act envisages that royalties, fees or payments are prescribed in a petroleum agreement,
ere fre this Bill would not apply to the determination and review of such monies. This will promote
hcal

fent.

(1)

he subsisting Legal Revenue sharing formula under the Mining Act, 2016 at Section 183
sites “The rovalties pavable under subsection (1) shall be distributed as follows-

- F i l 2l Cimmumiis tee an Ervirmmarens, Foresten amd Windng oa the consideratine af the Natnrad Resovrees
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Seventy percent to the National Government, Twenty percent to the County Government: and Ten
percent to the community where the mining operations oceur,

Justification:
To ensure clarity and consisteney in implementation, it is that the proposed 60/40 percent ratio sharing
in the Bill is harmonized with the Mining Act that proposes a T0/200/10 percent ratio sharing.

Doing away with the direct payments to the community creates a potential risk to the investor because
in the event that the County Government fails to meet its obligations, the communily may resort 1o
operation sabotage.

Clause 20 (5)

102. The Commission shall, in consultation with the lead agencies with respect to each natural resource,
county governments, local communities and stakeholders; review the revenue sharing ration after
every five years and present its recommendations to Parliament for approval.

Justification:
The review should be subject to public participation as required by Article 201 (a) of the Constitution
and Section 87 of the County Governments Act (2012).

Clauwse 27 (1)
103, Deletion of Clause 27 (1)

Justificarion:

The affected entities have already fulfilled their rovalty and fees obligations to KRA, and thus, it
should be the responsibility of the National Government co engage in benefit Sharing Agreements
with the Counties.

Clause 28 (7)
104, The Cabinet Secretary Mining in consultation with the Cabinet Secretary in charge of Energy shall
make Regulations for the conduct for the affairs of the County Benefit Sharing Committees.

Clause 30 (1)
105, That Clause 30 (1) be amended by rephrasing it to-

Every benefit sharing agreement shall be approved by the respective County Governor prior to the
execution of the agreement by the respective county government”

Justification:

The Bill should be cognizant of the political economy and devise ways to ensure MCAs do not
politicize economic issues leading to minimal or no gain to their constituent. A case of Karede mines
where the political economy led to delays in economic gains for the people can be used as a referenee
study.
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[lausg 3T(2Ha) and (h)

wditpr@l provision 37(2)c) an additional mandatory fine if. as a result of the conduct that

pnstifuied the offence, the person received a quantifiable benefit or any other person suffered a
antifiable loss,

stiffation:
i stitftign of stolen funds through an additional 'mandatory fine' is a remedy under the Bribery Act
2016 and the Anti-corruption and Economic Crimes Act (2003),

L laus

¥ % ! = -h r
e (Jadse should be harmonized with the Petroleum Act which enacts Government share of 75%

hile ghis§ clause proposes 60%.

ustiffation:

e pgrported amendment of the Petroleum Act provisions will run into headwinds as it reduces GOR
veralf sliare under the Petroleum Act from 730/0 %/0. to 600/0 and increases the County Government
i 410, '

ew §lanse
he (bmmission shall take appropriate steps to resolve any disputes or differences in connection
ezot@tion and performance of benefit sharing agreements.

¢ (unty and Affected Emtity shall explore options for alternative dispute resolution such as
tediaflion and Arbitration.

siiffcation:

e Blll Bhould also create a dispute resolution mechanism for benefit sharing contracts.
i ORTH EASTERN CONSERVANCY ASSOCIATION
et ith the committee held on Friday, 6™ October 2023, Mr. Sharmake Mohamed Sheikh,
persdh, North Eastern Conservancies Association submitted the following recommendations on the
Exclufion of wildlife from the Bill, Wildlife is an integral component of Kenya's natural heritage. It
hould net be categorized as an "extractive natural resource.”
actofl in conservation costs. It is paramount to factor in the cost of wildlife conservation when
ilﬂl.' ing the benefit-sharing ratio for wildlife resources. This will provide a more accurate
apre tion of the financial challenges and commitments faced by stakcholders involved in
ons ion efforts especially community conservation.
onsifemtion of land ownership. The Bill should give explicit consideration to land ownership,
ptabl the distinction between national parks, reserves, private, and community conservancies. The

neffs ccrued from these areas should be apportioned in line with ownership and the contributions
tade pvirespective stakeholders,

i £ ' ritad Coririsittes ov Envirammient, Foresiry aod Mimig on te consideration of the Natural Besources
SRS enare Bifls No. & of doss)

re—



113 . Maintain section 76 of the Wildlife Conservation and Management Aet (WMCA). Section 76 of
the Wildlife Conservation and Management Act (WCMA) provides vital incentives for wildlife
conservation.

114, Alignment with the Community Land Act, 2016, The Bill should be reconciled and aligned with the
provisions of the Community Land Act, 2016 to ensure that community rights and interests are
adequately protected and championed.

115.Community participation in decision making, To foster a sense of ownership and responsibility,
local communities should be actively involved in decision-making processes regarding the
exploitation and management of natural resources within their jurisdictions.

| 6. Environmental Impact Assessments. Any exploitation of natural resources should be preceded by
comprehensive Environmental Impact Assessments (ELA) to ensure that activitics are sustainable and
will not lead 1o irreversible environmental degradation,

| 17.Revenue reinvestment. A percentage of the revenues generated from natural resource exploitation
should be reinvested in environmental conservation and community development projects to ensure
sustainability and enhance community welfare.

4.3 KENYA OIL AND GAS WORKING GROUP

In a meeting with the Committee held on Friday. 6" October 2023, Mr. Muturi Kamau, National Network
Coordinator, Kenva Oil and Gas Working Group proposed the following amendments to the Bill:

| 18. The Bill needs o be harmonized with existing laws that govern natural resources including Mining
Act, 2016, Petroleum Act 2019, Energy Act 2019 and Fisheries {Management and Development) Act
2016, Natural Resources (Classes of transactions subject to ratification) Act No. 14 of 2006,
Environmental Management and Coordination Act 2013, Community Land Act 2016, In order to
avoid conflict between the Bill and already enacted laws.

| 19, Access to information is critical for enhancing participation of citizens in decision making processes
that affect them including the management of natural resources. Access to information including
contracts and benefit sharing agreements entered into will also help enhance transparency and
accountability among the duty bearers,

1200 Inclusion of a local benefit sharing agreement in addition to the county benefit sharing agreement
or an elaborate guidance on how local communities” interests will be reflected in the county benefit
sharing agreement.

121. The Bill should propose a model benefit sharing agreement to be included as an Appendix. outlining
basic provisions including rights and obligations that must be contained in benefit sharing agreements.

122. Transition provisions should provide for timelines for the establishment of the various Funds
referenced under the Bill,
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i Weuretle

123 hlc: BYll Should incorporate provisions specifying transparency and accountability criteria for the
ocafon of investment of the benefits.

124 he | | does not clearly bring out the element of public participation. It is not clear at what point
i the pefiefit sharing cycle the public should be involved. The public/local community should have
pwerfio negotiate.

efit to fast-track the enactment of the Sovereign Wealth Fund Bill, 2019 in order to

125 Rarlia
ailize the Futures Fund and the Natural Resources Fund proposed.

*em

44 ENYA WILDLIFE CONSERVANCY ASSOCIATION

In afmeeti ith the Committee held on Friday. 6™ October 2023, Ms. Gladys Werigia, Policy Lead,

submjitied ghe following recommendations on behalf of the KWCA:
|

126 Exempt benefit sharing of wildlife and forest resources occurring on community and private
ands fram application in the Bill. Communities and landowners with wildlife on their land directly
nd lafeely bear the management and operations costs of wildlife. Subjecting the benefit sharing of
stracfoll interventions on community and private lands to a national benefit sharing structure and
armull. @nd which further allocates a low percentage of benefit to communities, not only serves as
0 dis entive to uptake of conservation on these lands but also threatens the well-being of
ildlige. majority of which is outside National Parks and National Reserves.

127 3he BRil dught 1o factor the unigue aspects of each resource; the difference between renewable
nd - renewables/extractive resources: and the different governing principles of benefit
taring ibcluding consideration of the party that bears the cost of maintaining or conserving the

ourfesespecially the non-extractives like wildlife.

IE SAMBURU WOMEN TRUST

In a fgueetirg with the committee held on Friday, 6™ October 2023, Ms. Jane Meriwas, Executive Director,

Sa ?ru nen Trust submitted the following recommendations on the Bill:

1284 Refiew the removal of National Wealth Sovereign Fund and National Royalties Fund
cbnsidgred in the previous versions of the Bill with a view of including a sustainability national fund
ifte wiich the country can save into for the common good of tomorrow and the future generations.

alura urces do get depleted.
6 ATURE KENYA

In ajmecte with the Commitiee held on Friday, 6" October 2023, Ms. Emily Mateche, Policy &

Adv@eacy Manager, Nature Kenya submitied the following recommendations on the Bill:

129 l In $ddition 1o “exploitation™ of natural resources, the Bill needs to factor in management and
cpnse n of natural resources. The cost incurred by management agencies eg mandated
ghvernfhent agencies, national Non-Governmental Organizations and Civil Society Organizations.,
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Community based organizations such as Water Resource Users Associations, community Forest
Associations and Site Support Groups and others who can demonstrate their contribution in
conservation and management of natural resources. need to be met before sharing of benefits accrued

47 PASTORALISTS ALLIANCE FOR RESILIENCE AND ADAPTATION ACROSS
NATIONS-PARAAN

In a meeting with the Committee held on Friday, 6™ October 2023, Mr. Liban Golicha submitted the
following recommendation on the Bill:

130, The Bill to have clear provision for free prior informed consent as provided in the law.

4.8 PEACE AND DEVELOPMENT NETWORK TRUST (PEACE-NET KENYA)

In a meeting with the Commitiee held on Friday, 6" October 2023, Mr, Mohamed Sharif, Peace-Net
representative made the following submissions on the Bill:

Clause 3
131.  Amend clause 3 by deleting Section 3 (B) of the proposed Bill or amend it to exclude benefit
sharing from water for subsistence farming and livestock use.

Justificavion: along the border areas between Garissa and Tana River Counties, conflict have persisted
arising out of contested boarders and territories, access o resources such water and pasture and
competing resource uses such land and water particularly between pastoralist and farmers.

Clause 28
132, Amend clause 28 (2d) and include youth in the membership of the Committee

Clause 29

133.  Amend clause 15 sub-section 3 should read as the Cowniy Chief Officers responsible for matters
relating to natwral resources in the respective counties shall serve as joint secretaries to the
Committee.

49 CONSERVATION INTERNATIONAL

In a meeting with the Committee held on Friday, 6" October 2023, Ms. Clarice Wambua, External Legal
Counsel, Conservation Intemational made the following submissions on the Bill:

134, The Bill ought 1o be rectified prior to enactment to align its content with international best practice
on benefit sharing in the context of carbon projects, and to ensure it fits national circumstances and
Kenya's development goals and aspirations. To avoid these unintended consequences, the Bill should
not be passed in its current form, but to be amended 1o uphold property rights and interests by focusing
only on public forests and activities on public land, and also 1o exclude from its scope of application
activities directly causing a net conservation or enhancement of natural resources and reduction of
greenhouse gas emissions, and in effect carve out carbon projects from its ambit.

Kegunrs P T HlTurI.H.I.HJFH Caririties an Frviomanrr, Foreseey aod Mirdar or the consideranion of the Naroral Resaimees o
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10 NTRE FOR MINORITY RIGHTS DEVELOPMENT

In ajmeetfg with the Committee held on Saturday, 7" October 2023, Mr. Nyang'ori Ohenjo, Chief
Exegutive Pficer made the following submissions on the Bill:

lausd 2 on Definitions and Interpretation;
1354 Arfend by including indigenous peoples and local communities.

I W
Sl aion:

¥ - L - -
ligefols and local communities are also hugely affected by natural resource exploitation.

1364 Pr@gpase a listing of indigenous peoples as key stakeholders in natural resource benefits sharing
ith afléar definition of who indigenous peoples are.

137 ! Prividle a provision with a clear definition of public participation of indigenous peoples in resource

Benelig sharing.
13841 A amendment of Section 6, (k) and {m) to include indigenous peoples
sii firm:
l| coghizant of Kenya NCCADP 2018-22 that recognizes the importance ol enhancing the climate
;ili.,- a of vulnerable groups including children, women, youth, persons with disabilities, and
nargifglized and minority communities,
baus
1398 Prgpase nomination of 3 persons to represent indigenous peoples and local communities, who are
pm igdigenous and local communities (pastoralist, forest and fisher communities) with demonstrable
ppertgedn indigenous and local communities” rights,
i i L
le bifl should recognize indigenous peoples and their rights, as this will provide for the need for
dwsulftion and consent in the implementation of climate change projects, in line with Article 56 and
fll, L er with several policies and legal frameworks, including relevant international treaties that
||
envalls party to,
kausg 26 (1)

1404 Argentl by making provision of an annual social contribution of at least twenty five percent (25%)
i ‘ he gegregate earnings of the previous vear to the community, to be managed and disbursed for the
menefi he community.

astififation:
e NQidanal Guidelines for Free Prior and Informed Consent (FPIC), Kenya seek to reverse historical
ends plexcluding Indigenous Peoples and Local Communities from meaningfully participating,
gintritfuiipg 1o and enjoving benefits from national development initiatives, especially within the
giturafre§ource sector, and correct and halt the perpetuation of stereotyped narratives and attitudes
g flect policies. laws and practice that Indigenous Peoples and Local Communities destroy the
Hepoars offlhe i eartal Caamit tee on Emvinmment, Fawestew mowd Mivoisg on the comsiderarion of the Natwrad Kesovrces }
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environment. Several Court decisions have pounced themselves on the question of Indigenous Peoples
and benefits sharing.

4.11 ELECTRICITY SECTOR ASSOCIATION OF KENYA- ESAK
In a meeting with the Commiitee held on Saturday, 7" October 2023, Mr. George Aluru, Chief Executive
Officer, ESAK made the following submissions on the Ball:

Clause 2
141,  Amend clause 2 to read as “exploitation” means the use of natural resources for large scale
coimmercial benefit.

Justification:
The provision as is may be interpreted to encompass all users of natural resources, some who do not
qualify to pay royalties.

Clause 6

142, Amend as follows; Determine appeals arising owt of conflicts regarding preparation of benefit
sharing agreement for determination in the first insiance. Any person who is dissatisfied with the
decision of the Authority may appeal to the High Cowrt,

Justificarion:
Meed for further clarity for dispute resolution in preparation of benefit sharing agreement and other

instances where conflict may arise. Working with the assumption that the Benefit sharing agreement
will provide for dispute resolution for executed contracts the same may not be outlined in the Bill.

143,  Amend to add paragraph (g) ensure sale keeping and recording of all benefit sharing agreements
that would be availed to the public upon request,

Justification:
Promote the right of access to information that affects the public.

412  WILDLIFE WORKS

In a meeting with the Committee held on Friday, 6™ October 2023, Ms. Olivia Odhiambo, Climate
Policy Director Wildlife Works made the following submissions on the Bill:

144.  The new Bill should be clear that conservation and nature positive projects do not qualify under
the definition of exploitation. The definition is unclear, as it refers to the use of natural resources. This
could encompass conservation or even projects which uplift biodiversity.

145. Refer to Climate Change 2016 for all carbon related benefit sharing requirements, so as nol o
double tax or confuse.
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. remove reference to Wildlife Conservation and Management Act at Article 41, The

Bclusign Fh"atural Resources {Benefit Sharing) Bill 2022 in the WCMA will disincentivize wildlife

il biddliversity conservation, making it more difficult for Kenya to achieve its sustainability targets.

DUNCIL OF GOVERNORS

cetige with the Committee held on Saturday, 7" October 2023, Mr. Ken Owoch, Technical Lead

ildlife & NRM made the following submissions on the Bill:

jenefit Sharing Authority is mandated to oversee the benefit sharing with respect to natural

salready governed by other Acts of Parliament, that is, minerals, petroleum, forests, wildlife
rgv resources including wind and geothermal resources. There is need to rationalize and

armdhige these functions to avoid a potential overlap in the function of the Authority to review

ermine royalties payable in natural resource exploitation and the mandate of the

ions under the relevant Acts of Parliament.

Ihfre is need for elarity in the Bill on the convergence between “local community projects™

i the Bill and “county projects™. All projects implemented in the county offer benefits to

{ : :
e [ocgl Eommunity.

re is need for the project identification process in counties to be aligned with the budget

the county government. To ensure timely availability of resources and effective use thereof,
I

NISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY

Swith the Committee held on Tuesday, 24" October 2023, Eng. Festus Ng'eno, Principal
i Department for Environment and Climate Change made the following submissions on the
of the Ministry:

antural resources sector does not need a stand-alone law o govern benefit sharing since
sharing is very specific to a sector and also to a project. Several Acts of Parliament
natural resources have already set out benefit sharing frameworks e.g the Climate Change
B for carbon projects.

est management and development is adequately provided for in the Forest Conservation and

ent Act, 2016 including the development of participatory Transition Implementation Plans
isupport uptake of devolved forestry functions to the county level which prioritizes forestry
a county financial planning as it is adequate.

g are major overlaps in the Bill with the existing Forest Conservation and Management
especially on dealing with community participation; obligations of a forest association;
mt of forest user rights: termination or variation of a management agreement; forest
on and management and customary rights.

asal is to have each sector of natural resources deal with benefit sharing in their

ark laws or in the alternative delete clause ) ol the Bill,
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4.15 STATE DEPARTMENT FOR MINING

In a meeting with the Committee held on Saturday, 7" October 2023, Mr. Elijah Mwangi, Principal
Secretary State Department for Mining made the following submissions on the Bill:

154.  Benefit Sharing should be left to each sector specific law to govern, Several Acts of Parliamem
governing natural resources have already set out benefit sharing frameworks which are being
implemented in accordance with these Laws. There is no need for a stand-alone law to govern Benefit
Sharing since benelit sharing is very specific to a sector and also to a project.

153, The proposed Bill is largely inclined to County Governments and seeks to assume key
mandates of the Ministry (State Department for Mining). Mining and minerals are a reserve of the
National Government. This is well established in the Constitution and detailed in the Mining Aet,
2016.

156, Rovalties are fiscal instruments and need to be determined upfront as they provide a basis for
determining economic viability of resources. The Mining Act has provided for this which creates
stability for the sector.

157. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies with mandate
to manage and license use of the natural resources.

158.  The Bill presents constitutional and administrative implementation challenges. This is by
assigning the development of benefit sharing agreements to County Governments, with minimal
regard to distribution of functions between national and county governments in relation to the various
natural resources under application by the Bill.

159. A common benefit sharing ratio for renewable and non-renewahble/extractive resources is
inequitable by faihing to-

{a) Take into account the unique nature of each resource;

{b) Recognize the effort and additionality by respective landowners (Government, community and
private) on which the natural resource oceurs, where non-renewable resources do not require
additionality. This dis-incentivizes conservation efforts of wildlife and forests among other
non-rencwable resources by communities and landowners.

|60. Recognize the limitation for community, private and investments in the natural resources.

416 STATE DEPARTMENT FOR WILDLIFE

In a meeting with the Committee held on Tuesday, 24™ October 2023, Dr. Alfred Mutua EGH, Cabinet
Secretary, Ministry of Tourism and Wildlife and Ms. Silvia Museiya, Principal Secretary for State
Department for Wildlife made the following submissions on the Bill:

I61. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies with mandate
to manage and license use of the natural resources.

Repors of the Departmental Comenitiee on Ervirommers, Forestop amd Miniag o the comsiaess Son of the Nanceal Resoirees Rl
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1624 ThdBill presents constitutional and administrative implementation challenges. This is by assigning

¢ defelopment of benefit sharing agreements to county governments, with minimal regard 1o

i 'j'lrib of functions between nation and county governments in relation to the various natural
sourdks binder application by the Bill.

|
163 ||.-'IL ommon beénefit sharing ratio for renewable and non-renewable/extractive resources is

ifjequitgble as it fails to—

(4) Take into account the unique nature of each resource;

(h) Recognize the effort and additionality by respective land owners (Govermment,
| * community and private) on which the natural resource occurs, where non-renewable
| resource does not require additionality. This dis-incentivizes conservation efforts of
| wildlife and forests among other non-renewable resources by communities and
I * landowners; and
|‘ } Recognize the limitation for community, private and investments in the natural resources.

Ehi] s TATE DEPARTMENT FOR ENERGY

In a fheetig With the Committee held on Tuesday, 24 October 2023, Mr. Mohamed Liban, Principal
Secrdary fgr State Department for Petroleum made the following submissions on the Bill on behalf of the
Minigry: | ©

164. !Th Bill should have been preceded by a Policy as policy framework gives a forward-looking long-

vigwiof the problem and provides guidance and direction for decision-making and action in a
ndrticulr firea. A policy outlines the goals, objectives, and strategies for achieving those goals, as well
iw 8 and responsibilities of different stakeholders involved in implementing the policy.

165, § It isgherefore recommended that before the Bill is formulated, there should be a policy preceding
it, [

166. § (Thefe & need 1o be alive to the fact that there may be possible conflicts on projects that will be

oritiged by County Committee, local community, socio-economic needs of the community and
hlic igepest. People will require a forum to appeal the decisions of the Authority such as tribunal as
itioged above.

167. § It is gmportant 1o consider the existing laws in the relevant sector and ensure contextualization and
cultomifation which involves adapting the Bill to fit the specific needs and circumstances of the sector
offaren intended to govern. This will depend on the specific context and objectives of the law, it

Wl invRlve extensive research, consultation with stakeholders, and consideration of legal and policy
implicaons.

168. ,Lk ally, each resource has its own unigue processes for exploration, exploitation and
lidensing. This requires recognizing the processes and investments that go into the realization of each

[ je:t i &

nding on the nature of resource being explored and exploited and includes acknowledging

Hepor: of & !H pial Commitiee oo Environment, Foresirr aod Miniog on the comsideeation of the Matuead Resoimes FavaE i
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the nature of contracting for each sector, financing models for the project and the length of concessions
among others.

169, 1t is therefore proposed that stakeholder engagement should be individualized 10 each sector and
enable the drafters of this Bill appreciate the basis of each sector setting the distribution of revenue,
benefits or rovalties as set oul in the sector specific laws.

4.18 STATE DEPARTMENT FOR PETROLEUM

170.  This Act should be preceded by a Policy on Natural Resources Benefit Sharing. There is lack of a
Policy on Natural Resources Benefit Sharing.  The Policy will give Policy direction on this subjeet,
It will articulate the aspirations 10 be achieved by the ensuing legislation,

171.  The Bill should take a more inclusive approach by providing the roles of other State Agencies.

172.  The Bill is silent on the roles of State Agencies such as Energy and Petroleum Regulatory
Authority, National Mining Corporation, Kenya Marine Authority, KWS, KFS etc. These Agencies
are also charged with the overall management of the natural resources within their dockets.

173.  Align the appointment of the chairperson and members of the Board to existing public governance
practices/provisions. Chairpersons of other boards of state corporations are usually appointed by the
President without subsequent approvals, The State Corporations Act and Mwongozo Code of
Governance prescribe the appointment modalities.

174. The Act should be clear on what “non-monetary benefits ™ means. A clear list to be provided as
well as methodologies for sharing the same,

175.  There appears 1o be a duplication of roles which will bring about conflict in performance of
functions of County Benefit Sharing Committee and the Government Agencies.

176,  Delete section 29(c) which stipulates that the County Sharing Committee will determine the
amount of money to be allocated to each local community from the money accrued under the benefit
agreement. This is unnecessary as the Bill in Section 26 has set the formula for this determination.

419 THE NATIONAL TREASURY AND ECONOMIC PLANNING
The National Treasury and Economic Planning made the following submissions on the Bill:

177.  The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources. the unigue circumstances of cach sector
should be taken into account to identify the impact to the national govermment, county
government and the local communities necessary in determining the benefit sharing to the
different plavers.

178. The Bill has been amended to ¢liminate creation of the Sovereign Wealth Fund. The revenue
sharing ratios imply that the Bill is focusing more on sharing of benefits as opposed to sustainable
use of natural resources, Some of these natural resources are finite and will be depleted. The
funding arising from the exploitation will therefore come to an end at some time in future. When this
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appefs gaps will be left in budgets of the concerned government institutions. Recommend that the
iovergment should consider redirecting the amount set aside for budget financing and instead
ccunfuldte a significant portion in a Sovercign Wealth fund to finance budgets for National and
‘ounty Governments when there are shortfalls in revenues raised nationally and build a savings base
or [utfre generations when mineral resources are exhausted.

1798 T Fourth Schedule of the Constitution assigns the responsibility of protection of the
gvirgnment and natural resources with a view to establishing a durable and sustainable system
fd pment to the National Government. Resources should therefore be allocated to the

atioral Government 1o effectively undertake this mandate.

|
1804 | ThE Bill does not take into account the principle of equity since counties are not equally endowed
ith nfukal resources. It is our considered view that this is the spirit protected by Article 202(1) of
& Cdpstitution which provides that revenue raised nationally shall be shared equitably among the
ation§l and county governments.

18131 Th Il is silent on the share of revenue to the community who may require compensation in
se ofdisplacement or destruction of their source of livelihood in the course of extraction of the
phounkes. There dre no efforts to ring-fence the share of the money to communities. In this regard,
s I s v ) ] =g - &
pere 1§ @huge probability that the funds for communities will not be utilized for the benefit of the
immgniics affected by the exploitation of natural resources within their localities.

1824 Achosding to the Bill, the Benefit Sharing Authority would be an entity of the National
wvergment. It is not clear how it would oversee the administration of funds set aside for the
gimm Bnity while these funds are part of the share allocated to the County Government. Such
inds §ill be budgeted for and administered by the respective County Government. The law may
dhinsidfr Separating community funds from county funds. Once the criteria for sharing revenues is
At &l by Parliament in law there is a weak case for establishing an Authority.

1834 The abjective of the Act can be achieved by amending various legislations which have

{dresged the sectors and sub-sectors mentioned. Any gaps identified can be reviewed and
: r:m:l d #n the existing legislations. It is therefore our considered opinion that this Bill may not be
bress gy,

]
1844 Thq Bl is not ¢lear on how funds meant to implement local community projects will be
Mudgegd, accounted and reported for separate from the revenue assigned to County Govermments

be ufjliged for the benefits of the entire country.

185.9 Mogt Bf the functions assigned to the Benefit Sharing Authority will result to the Authority
ndertpking functions of the National Government entities which includes policy formulation and
searcl. Establishment of the Authority will therefore result into duplication of functions of the

Niliond Government entities, The resources to this Authority may be saved by addressing any gaps
dhich dist through the respective National Government entitics other than creating parallel structures
duch [pve financial implications.
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PART FIVE
50 COMMITTEE OBSERVATIONS
Having considered the Bill, the Committee made the following observations:

1. The Bill meets the criteria required to define it as a *“Money Bill" pursuant to Article 114(3) (b) &
(c) of the Constitution. As such, the National Assembly is required to take into consideration the
recommendations of the Budget and Appropriations Committee when debating the Bill, Further, a
“Money Bill" can only be introduced in the National Assembly pursuant to Article 109(3) of the
Constitution, Therefore, the Bill should have been first introduced in the National Assembly and
net in the Senate;

2. The Bill needs to be harmonized with existing laws that govern natural resources including the
Mining Act, 2016, Petroleum Act. 2019, Energy Act, 2019 and Fisheries Management and
Development Act 2016, Natural Resources (Classes of Transactions Subject to Ratification) Act
No. 41 of 2016, Environmental Management and Coordination Act, 1999, Climate Change Act,
2016 and the Wildlife Conservation and Management Act, 2013 in order to avoid conflict between
the Bill and already enacted laws and to further avoid potential overlap in the mandate of various
government agencies which manage and licence the use of natural resources:

1. The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources, the unique circumstances of each sector
should be taken into account to identify the impact to the national government, county government
and the local communities necessary in determining the benefit sharing to the different players;

4. The Bill presents constitutional and administrative implementation challenges. This is by assigning
the development of benefit sharing agreements to county governments, with minimal regard o
distribution of functions between nation and county governments in relation to the various natural
resources under application by the Bill;

5. The Bill is silent on the share of revenue to the community who may require compensation in case
of displacement or destruction of their source of livelihood in the course of extraction of the
resources as the Bill has not clearly stipulated how the share of the money 1o communities will be
ring-fenced. In this regard, there is a huge probability that the funds for communities will not be
utilized for the benefit of the communities affected by the exploitation of natural resources within
their localities;

6. The Bill is not clear on how funds meant to implement local community projects will be budgeted.
accounted and reported for separate from the revenue assigned to County Governments 10 be
utilized for the benefits of the entire country.
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A L PART SIX
60 COMMITTEE RECOMMENDATION

186 ‘ommittee having considered the Natural Resources (Benefit Sharing) Bill, 2022, by
n. Pamson Buya Mungatana, MGH, the stakeholders” comments and from the above
psergitions recommends that the House REJECTS the Bill in its entirety.
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PART SEVEN

T SCHEDULE OF PROPOSED AMENDMENTS
The Commitiee proposed the following amendments to be considered by the House at the Committee
Stage—
187.  Clausel: Delete

188. Clause 2: Delete

189. Clause 3; Delete

190. Clause 4: Delete

191.  Clause 5: Delete

192.  Clause 6: Delete

193.  Clause 7: Delete

194,  Clause §: Delete

195.  Clause 9: Delete

196. Clause 10: Delete
197.  Clause |1: Delete
198.  Clause 12: Delete
199, Clause 13: Delete
200, Clause 14: Delete
201,  Clause 15: Delete
202, Clause 16: Delete
203, Clause 17: Delete
204. Clause 18: Delete
205, Clause 1% Delete
206. Clause 20: Delete
207,  Clause 21: Delete
208, Clause 22: Delete
209,  Clause 23: Delete
210. Clause 24: Delete
211,  Clause 25: Delete
212,  Clause 26: Delete
213, Clause 27: Delete
214.  Clause 28: Delete
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THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

TINYTES OF THE 48" SITTING OF THE DEPARTMENTAL COMMITTEE ON

INVIRONMENT, FORESTRY, AND MINING HELD IN THE COMMITTEE ROOM
2, FEW WING, MAIN PARLIAMENT BUILDING ON WEDNESDAY, 6™
JECEMBER 2023 AT 11:00AM.

"‘REJENT.
1.} The Hon, Gikaria David, MP. -Chairperson
2] ¢ Hon. Charles Kamuren, MIP® ~Vice-Chairperson
3] The Hon. Emathe Joseph Namuar, MP
4 1w Hon. Yakub Adow Kuno, MP
5] The Hon, Masito Fatuma Hamisi, MP
6] The Hon. Kemei, Beatrice Chepngeno, MP
7.} The Hon. Tubi Bidu Mohamed, MP
8] The Hon. Elijah Njore Njoroge, MP
APO A:EY
| § The Hon, Mbalu, Jessica Nduku Kiko, CBS, MP
21 The Hon. Mwanyanje Gertrude Mbeyu, MP
3. g:c Hon. Salim Feisal Bader, MP
4§ The Hon. Joseph Wainaina Iraya, MP
F ﬁw Hon. Onesmus Ngogoyo Nguro, MP
6.] The Hon. Titus Lotee, MP
BS
- Hon, Hiribae Said Buya, MP.
N-AFTENDANCE: COMMITTEE SECRETARIAT
| | Mr. Fredrick Otieno - Clerk Assistant |
2.} Mr. Hamdi H. Mohamed - Clerk Assistant I11
3.4 Ms. Mercy Kinyua - Legal Counsel
4.4 Ms. Nancy Chamunga - Fiscal analyst 111
5. l?a Lydia Shallom - Research Officer I11
A M O m
i P yﬁra

§ P li#linuri:::-;flnlmrjuutinns
. Adoption of the Agenda
.1 Remarks by the Chairperson
. dmml![un of Minutes/Matters Arising
n_j_ide ration and Adoption of the Report on the Natural Resources (benefit Sharing)
1 {Senate Bill No. 6 of 2022).
y bther Business
jarrnment/Date of the next meeting
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MIN/NONA/MDC/EF&M/289/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at five minutes past eleven O"clock followed by
a prayer said by the Hon. Yakub Adow, MP. The agenda of the meeting was adopted as listed
above having been proposed and seconded by the Hon. Mohamed Tubi Bidu, MP and the
Hon. Yakub Adow, MP respectively.

MIN/NONA/DCIEF&M/290/2023: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS.
The minutes of previous sitting were confirmed as follows:;
I. The Minutes of the 44" Sitting held on Thursday, 9" November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Mohamed Tubi,
MP and seconded by the Hon. Joseph Emathe, MP;

2. The Minutes of the 45™ Sitting held on Tuesday, 21 November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Mohamed Tubi,
MP and seconded by the Hon. Fatuma Masito, MP:

The Minutes of the 46™ Sitting held on Thursday, 23™ November 2023 were
confirmed as a true record of the proceedings having been proposed by the Hon.
Mohamed Tubi, MP and seconded by the Hon. Fatuma Masito, MP; and

LF¥]
v

4. The Minutes of the 47" Sitting held on Tuesday, 28" November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Joseph Emathe,
MP and scconded by the Hon. Fatuma Masito, MP.

MIN/NONA/DC/EF&M/291/2023: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE
BILL NO. 6 OF 2022)

The Committee considered the Report and made the following observations and
recommendation:

Ohservations:

1. That, the Bill meets the criteria required to define it as a ‘Money Bill® pursuant to
Article 114(3) (b) & (c) of the Constitution. As such, the National Assembly is required
to take into consideration the recommendations of the Budget and Appropriations
Committee when debating the Bill. Further, a *Money Bill" can only be introduced in
the Mational Assembly pursuant to Article 109(5) of the Constitution. Therefore, the
Bill should have been first introduced in the National Assembly and not in the Senate;

2. That, the Bill needs to be harmonized with existing laws that govern natural resources
including the Mining Act, 2016, Petroleum Act, 2019, Energy Act, 2019 and Fisheries
Management and Development Act 2016, Natural Resources (Classes of Transactions
Subject to Ratification) Act No. 41 of 2016, Environmental Management and
Coordination Act, 1999, Climate Change Act, 2016 and the Wildlife Conservation and
Management Act, 2013 in order to avoid conflict between the Bill and already enacted
laws and to further avoid potential overlap in the mandate of various government
agencies which manage and license the use of natural resources;
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at, the Bill provides for a system of sharing benefit in exploitation of all-natural
sources, Given the uniqueness in exploitation of different natural resources, the
ique circumstances of each sector should be considered to identify the impact to the
tional government, county government and the local communitics necessary in
termining the benefit sharing to the different players;

at, the Bill presents constitutional and administrative implementation challenges.
s is by assigning the development of benefit sharing agreements to county
vernments, with minimal regard to distribution of functions between nation and
gounty governments in relation to the various natural resources under application by
e Bill;
hat. the Bill is silent on the share of revenue to the community who may require
gompensation in case of displacement or destruction of their source of livelihood in the
sourse of extraction of the resources as the Bill has not clearly stipulated how the share
of the money to communitics will be ring-fenced. In this regard, there is a huge
arobability that the funds for communities will not be utilized for the benefit of the
communities affected by the exploitation of natural resources within their localities;
d
Fhat, the Bill is not clear on how funds meant to implement local community projects
will be budgeted, accounted and reported for separate from the revenue assigned to
ounty Governments to be utilized for the benefits of the entire country,

mendation:

ommiltee having considered the Natural Resources {Benefit Sharing) Bill, 2022, by
apson Buya Mungatana, MGH, the stakeholders” comments and from the above
fions, recommends that the House REJECTS the Bill in its entirety.

D.NAMDC/EF&M292/2023 ADOPTION OF THE REPORT ON

IDERATION OF THE NATURAL RESOURCE (BENEFIT SHARING) BILL

E BILL NO. 6 OF 2022).

mmittee considered and unanimously adopted the Report having been proposed and
ad by the Hon. Mohamed Tubi, MP and the Hon. Joseph Emathe, MP respectively.

NADC/EF&M/293/2023: ANY OTHER BUSINESS.

bers were informed that the Committee will conduct public hearing exercise on the
gz Bills in some selected counties at the beginning of next session:

he Mining (Amendment) Bill (National Assembly Bill No. 51 of 2023)

he Gold Processing Bill (National Assembly Bill No. 46 of 2023)

NAMC/EF&M294/2023: ADJOURNMENT AND DATE OF NEXT

ing no athbr business, the meeting was adjourned at 12:10 hours. The next meeting
e held on notice.

'TYYTT]

(HON. GIKARIA DAVID, MLP. CHAIRPERSON)
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

NYTES OF THE 39" SITTING OF THE DEPARTMENTAL COMMITTEE ON
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VIRODNMENT,
ANSATA ROAD ON TUESDAY, 24" OCTOBER 2023 AT 9:30 AM.

fe—————

NT

he Hon.
e Hon.
e Hon,
the Hon.
e Hon.

Gy

1 Hon.

he Hon,
fhe Hon,
fhe Hon,
the Hono
he Hon.

he Hon! Gikaria David, MP.

[he Hon. Charles Kamuren, M

FORESTRY, AND MINING HELD IN WESTON HOTEL,

-Chairperson
-Viee-Chairperson
salim Feisal Bader, MP

Joseph Wainaina Irava, MP

Mhasito Fatuma Hamasi, MP
Elijah Njore Njoroge, MP
Tubi Bidu Mohamed, MP

Mwanyanje Gertrude Mbeyu, MP

he Hon. Mbalu, Jessica Nduku Kiko, CBS, MP

Nakub Adow Kuno, MP

Emathe Joseph Namuar, MP
Onesmus Ngogoyvo Nguro, M
Titus Lotee, MP

Kemei, Beatrice Chepngeno, MP

Hiribae Said Buya, MP.

N-AFTENDANCE:
ol ARIAT
I} Mr. Hamdi H. Mohamed - Clerk Assistant 111
2. Ms. Marcy Wanyonyi - Senior Legal Counsel
3.4 Ms. Nancy Chamunga - I“iscal analysl
4. ] Ms. Lydia Shallon Research Officer
5.4 Mr. Boniface Mushila t Serjeant-Al-Arm
6. Ms. Mercy Mavende - Media Relations Officer
1 I Ms. Maryan Gabow - Public Relations Officer
NI TRIES
1. . Alfred Mutua, EGH - Cabinel Secretary, Ministry of Tourism and
Vildlife
2.8 Ms. Silvia Museiya - Principal Seeretary, State Department Wildlife
3.4 Bhe. F.K Ng'eno Principal Secretary, State Department of

nvironment and Climate Change

4. Mr. Mohamed Liban - Principal Secretary, State Department for
| Petroleum
3. § Br. Richael Chepkwony - D-PHWC, State Department Wildlife



6. Mr. Emmanuel Jumo - Director, Media, Ministry of Tourism and
Wildlife

7. Mr. Gichuhi - PA/PS, State Department Wildlife

8. Mr. Kennedy Thiong'o - Deputy Director, Kenya Meteorological
Department

9, Mr. Chris Mg etich - M, Kenya Meteorological Department

10. Mr. Patrick Mbiths P. A/ CS Ministry of Tourism and Wildlife

11, Ms. lacinta Wanjiku - Security, State Department Wildlife

12. Ms. Faith Sarah - Intern State Department Wildlife

13. Mr. Nehemiah Morunge - Principal Parhamentary Alfairs Officer, SDIPAs
OPCS

14. Mr. Fidel Salach - Principal Parliamentary Alfairs Officer, 511" As
OPCS

15. Kennedy Thiong'o - D. Director, KMD

16, Ms. Zipporah Torotich DCCF, KF3

I 7. Mr. Fredrick Mamusende - SFO, MECC & IF

18, Ms. Ruh Jeptoo Parliamenmtary Liaigon Oflicer, MECC & I

19, Ms. Margret Maina - Communications, MECC & I

20, Mr, Vietor Mudachi - CP A, MOEP

21. Mr. Joseph (Mieno - SPSG, MOLEP

22, Mr. Zakaria Somo - Lepal Counsel, MOL]

23. Ms. Naomi Githu DCSC MOLEP

24, Mr. Denmis Mutiso - Senior Deputly Secretary, State Department of
lanergy

25, Ms. Magdaline Wachira - Senior State Counsel, State Department of
Enerpy

26, Mr. Mabwa K. Elvis - PAES, State Depanment of E&CC

27

Hon. Neto Agostino

Technical Officer, State Department for E&CC

28. Ms. Linda Koshei - Director, E&CC
29. Ms. Josephine Muta - NEMA Legal Officer
30, Mr. Rodney Omari - PLO Ministry of Environment, Climate Change

and Forestry

AGENDA;
Prayers
Preliminaries/Introductions

1.

5

i

i.  Adoption of the Agenda
i, Remarks by the Chanrperson
3. Conlirmation of Minutes/Matters Ansing
Public hearings/ Stakeholders” engagement on the Natural Resources { Benefit
Sharing) Bill (Senate Bill No. 6 of 2021)
3. Any olher Business
f, J".L’Ijn;!um.n]::nll"”ﬂil: ol the next meeting

=

MIN/NONA/DCEF&M239/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order al twenty-five minutes past nine O'clock
followed by a prayer said by Hon. Fatuma Masito, MP. The agenda of the meeting was
adopted as listed above having been proposed and seconded by the Hon. Charles Kamuren,
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P it the Hon. Mohamed Tubi, MP respectively. Then evervone presents introduced
msgEs.

e (all person expressed his pleasure to the Office of the Prime Cabinet Secretary for
endife Eepresentatives to the sittings of the Commitiee.

¢ Cpalrperson thereafter welcomed the MDAs and acknowledged their commitment (o
peafbelore the Commillee.

_'mf [ANADCEF&M/240/2023: CONFIRMATION OF MINUTES OF THE
EEQUS SITTING,

¢ cqniirmation of the Minutes of the previous sitting was deferred to the next meeting,
IN/BOLNA/MCYEF&M241/2023: SUBMISSIONS BY THE MINISTRIES ON THE
AfMinisiry of Tourism and Wildlife.

(a2 mgefing with the Committee held on Thursday, 24™ October, 2023, Dr. Alfred Mutua
LGH, Fabinet Segretary, Ministry of Tourism and Wildlife and Ms. Silvia Museiya, Principal

ey |ugs arising from the Rill:

I. §The creation of a new entity, the Benefit Sharing Authority presents additional cost for
vernance of natural resources and potential overlap with other government sgencies
th mandate 1o manage and license use of the natural resources,

2. J1The Bill presents Constitutional and administrative implementation challenges. This is
by assigning the development of benefit sharing agreements to County Governments,
with minimal regard to distribution of function between national and county
g@vernment in relation to the various natural resources under application by the Bill.

3. | A common benefit sharing ratio for renewable and non-renewable/extractive respurces
ag inequitable, by failing to:

4) Considering the unique nature of cach resource:

) Recognize the effort and additionality by respective landowner {Government,
Comnjunity and Private) on which the naiural resource occurs, where non-
renewable resource does not require additionality.  This  dis-incentivizes
conscrvation efforis of wildlife and forests among other non-renewable resources
by communities and landowners.

) Recogmize the limitation for community, private and invesiments in the natural
resouItes,

B. gMinistry of Encrgy and Petrolenm.
ir. Mph@imed Liban, Principal Sceretary for State Depariment for Petroleum, submitied the
lowgn@proposals on the Bill on behall of the State Department and the State Department

BL L

sibmissions by the State Department for Encroy,
HodefChuse 2 ﬂeﬁm'ﬁm! of Benefir.

> Bilf defines *lenefit’ as any gains, proceeds or profits fronr exploitation of natiral
oL The Bill does net inciude provisions for non-monetary benefiis, such ay the
pvisqrinf preferentiol rates, discounted bills, co- ownership of the asseis, electrification of

Pa



local social amenities af no cost, employment opportunities, Additionally, requirements such
as local content are also importani in ensuring sustainable pramotion of local industry,
facilitation of lechnology transfer, development of professional, skilled and unskilled labour.

Justification:

These benefits are equally important benelits ollen aimed at promoting sustainable
development and poverty reduction, while minimizing negative impacts on the environment
and engagement of local communities.

Under Clause 6 (g)

There should be a mechanism 1o enable appeal against the decisions of the Authority. There
i< need 1o be alive 1o the Fact that there may be possible conflicts on projects that will be
prioritized by County Committee, local community. socio- cconomic needs of the community
and public interest

Justification:

It is good practice that where an authority is given authority to resolve disputes, the parties
are given a forum to appeal such decisions usually through quasi-judicial systems such as
tribunal. Peaple will require a forum 1o appeal the decisions of the Authority such as tribunal
as mentioned above.

Under & (b6 (3)a), 26 and 2% (¢)

These provisions are in conflict with cach other. On one-part section 0 (b) states that review
and where appropriate determine rovalties payable by an affected entity while section 26
provides the breakdown of the percentages. This conflict with section 6 (3) (b) which states
have regard to all existing law regulating natural resources m kenya

that the Authority shal

Jusiification:

There is need for elarity to avoid a situation where different laws or regulations apply 1o
antural resources. 11 this is not addressed there may be conflict of laws when it comes 1o
compliance and enforcement.

Under Clause 9 & 16,

The qualification lor appointment as the chairperson or member ol the board to include
engineering, peologist or geophysicists Experts in these arcas have vast knowledge on natural
resources. The composition of the board should not be limited o the expertise listed under the
seclion that should also include a mix of competencies to ensure effective leadership of the
arganization for example part 1.1 of the Mwongoze paragraph 6 states that at least one board

member should be a financial expert.

Justification:
Ensure compliance with the Mwongozo and the State Corporations Acl and ensure cflective
leadership of the Authority, Experts in these arcas have vasl knowledge on natural resources

Under clause 11

Board of Directors plays a critical role in the governance ol the Authority and not the day 1o
day running of the Authority,

Justification:

The role of the Board is to provide strategic direction of the Authority, oversee management,
ensure accountability and protecting the interests of stakeholders. The Board 1s responsible



ause 29 and 31(6)
utlines sharing benefits derived from exploitation of natural resources without

ative that this is protected under the law to ensure that there is peace and securily in
protecting the environment, and promoting sustainable development including being

“Article 114 (3) (c) noting that the National Assembly is the house of Parliament
fth money Bills.

/ T

ion Act) of the Public Finance Management Act, it is important 1o determine
ch amendments can be proposed through this Bill considering the fact that this is
Bnal Assembly 131l but a Senate Bill.

i ulation

Act|  should be preceded by a Policy on Natural Resources benefit Sharing.
e is lack of a Policy on Natural Resources Benefit Sharing,

@118 :
$ Policy will give Policy direction on this subject.

ill articulate the aspirations to be achieved by the ensuing legislation.
s approach 1s i line with best practices of legislative formulation

1lEis silent on the roles of State  Agencies such as Energy and
Regulatory Authority, National Mining Corporation, Kenya Marine Authority,
Kenya Water Towers and state agencies. These Agencies are also charged with
management of the natural resources within their dockets.



There is possibility of some benefits being non- revenue/non-monetary, thus difficult wo
quantify.

Under Clanse 7-Board of the Authority.

Align the appointment of the Chairperson and Members of the Board 1o existing public
governance praclices/provisions, Chairpersons  of  other Boards ol state corporations are
usually appointed by the President without subsequent approvals. The State Corporations Aet
and Mwongozo Code of Governance preseribe the appointment modalities.

Under clanse 11-Poweers of the Board

The powers of the Board should be not be operational. Rather, the Boare
overall stewardship of the Authority. The powers accorded to the Board may not be
e noting that the Board is not established as a body corporate.

should provide

enforeeab

Under elause 27(2)- Benefit Sharing Agreement

It is not clear what **non-monetary’ benefits” means. The Act should be clear on what these
‘nom- monetary benelits™ means. A clear list 1o be provided as well as methodologies for
sharing the same.

Under elause 28(182)
There appears to be a duplication of roles as lollows:

a. The Kenya wildlife Service under section 7 (1) of the Wildlife {Conservation and
Management Act) 2013 has been charged with developing mechanisms for benelit
sharing with communities hiving in wildlile arcas,

b, The Kenva Forest Service under Section ¥ (d) of the Forest Conservation and
Management Act,2016 is mandated Lo establish and implement benelit sharing
arrangements,

¢ The Bill is silent on whether there will be represemtation of these agencies in the
commniitee,

This will result a duplication of roles which will bring about a conflict in performance of
functions of this Committee and the Government Agencies.

Under clause 28(2)
The Committee (o have representations from the  National Government {(relevant ministries
depending on the subject resource) and Authority. This will professionalize the commitiee.

Under clause 28(3)

The committee 1o have a term of office of 3 years non-renewable, The section to provide also
for the grounds of removal of a committee member. This should be provided in this law and
not subjeet o the regulations to be made the Cabinel Secretary,

Under clause 2%(c}.
elete scction 29¢) whic
amount of money to be allocatec
benelit agreement.

v stipulates that the County Sharing Committee will determine the
to cach local community from the money accrued under the

Justificiation.
This is unnecessary as the Bill in Section 26 has set the formula lor this determination.
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lause 31

dlion to be deleted in its entirety.

ation :

Ihe functions of this forum can be discharged by the County Benefits Sharing
sommittee. It is expected that the Commitiee will engage the relevant stakeholders

hen executing its mandate. Such engagements shall be held as and when needed

is will remove the possibility of mis- understanding between the Committee and
he Forum which may lead to a stalemate.

clause 36, Uses of retained funds,
is & canflict as 1o the projects prioritized by the County Benefit Sharing
e and those prioritized by the Local Community Benefit Sharing Forums, there
away to determine which projects takes precedence.
i
s will elearly determine which projects are prioritized and implemented to avoid
derutilizgation of funds hence denying the communities from the accrual benefits,
he clause on Local Community Benefit Sharing Forum to be deleted in its entirety.

ause 37- (Mfences

rovidesifor offences in relation to the “affected entities”, It should also provide for
dikely to|be commitied by the County Benefits Sharing Committee or its Members.
s silent on these offences

Buses 40041 ,42 and 43.
ted entirely

tlions:
r for such amendments to go through the Finance Bill or Miscellancous
nt Bill as the case may be.

bmissions by the State Department for Environment and Climate Change.
sthis Nge'no, Principal Secretary, State Department for Environment and Climate
lhmilt{:d the following proposals on behalf of the of the Ministry of Environment,
Change and Forestry;

w ol the Ministry that the Natural Resources sector does not need a stand-alone
ern Benefit Sharing since benefit sharing is very specific to a sector and also to a

aring should be lelt to each sector specific law to govern, Several Acts of
governing natural resources have already set out benefit sharing frameworks
g implemented in accordance with these Laws,

e Climate Change {Amendment) Act, 2023 has set out the benefit sharing
hanisny in the Act for communitics which will be in the Community Development
ement (CDAs) for benefit sharing in Carbon projects,




The Carbon Market Laws under this Ministry have provided for very specific
Community Agreements that have benefit sharing componenl specific to the Carbon
Projects. Community Development Commitiees have also been established for
governance under the CDAS with membership from the county government, Revenue
sharing 1o the Government has also been caplured by this Law.

2. Faorest management and development is adequately provided for n the Forest
Conservation and Management Act, 2016 including the development of participatory
Fransition Implementation Plans (T1Ps) 10 support uptake of devolved forestry
functions to the county level which prioritizes lorestry matlers in county financial
planning as it is adequate.

el

. There are major overlaps in this Bill with the existing FOMA, 2016, especially on
dealing with community participation clearly spells out in: application for community
participation; obligations of a forest association: assipnment of forest user rights;
Lermination or variation of a management agreement, forest conscrvalion and
management, and customary rights,

The Ministry therelore proposes the following:

0 Have each sector of Natural resources deal with benelit sharing in their framework
laws: Or in the aliernative,
b Delete section 3(C) of the proposed Bill.

MIN/NO.NADCIEF &M/242/2023: THE MINISTRY OF ENVIRONMENT, CLIMATE
CHANGE AND FORESTRY AFFORESTATION PLANS DURING THE ELNINO
RAINS.

Eng. Festus Ngen'o, Principal Secretary, State Department for Environment and Chmate
Change on behall of the Principal Sccretary, State Department for Forestry informed the
Committee that other than the possible adverse eflects of the impeding rains, the Mimstry of
Environment Climate Change and Forestry would wish 1o use the occurrence of the rains as
an opportunily 1o enhance ils National landseape and ecosystem restoration programme
towards the growing of 15 Billion trees.

The short rains are here and for this period between October and December, 2023, the
Ministry will mobilize the country to plant 50U Million trees. Various stakeholders and
Partners across the country have been mapped. So far 150 Million Plantable seedlings have
been mapped by countics. Ongoing Mapping of plantable seedlings is taking place and the
Ministry is conflident 1o reach the 500 Million Mark.

Further. the National Landscape and Feosystem Restoration Programme has been divided

into eleven (11} intervention areas and seven (7) ccosyslems.

The Ministry together with stakcholders has also developed a national calender based on
regional cconomic blocks, as attached that will be used 10 roll out the Tree growing
campaign.

That, a national launch of the short rains planting season 15 expected on a day that will be

specifically gazetted for tree growing and working with the Presidency on a date. The venug

El i e
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tvier been agreed to be the Enapuivapuyi Wetlands in the Mau Forest given the

of the Ecosystem.

the minigiry 15 working on a coordinated approach to ensure the National Landscape
pvstem Restoration program takes a Whole of Government, Whole of Society

NAMDCTEF&M243/2023: KENYA METEOROLOGICAL DEPARTMENT

INSE ON THE PREPAREDNESS OF THE GOVERNMENT IN MITIGATING

FECTS OF THE ANTICIPATED EL-NINO RAINS.

dy Thipng'o, the Deputy Director-General, KMD apprised the Committee on the
paredness by Government on the anticipated El-nino rains as follows:

KM 1ssged the national October- November- December (ONIDY) 2023 seasonal

3n 30" August 2023, The forecast indicated that most parts of the country were
10 receive above average (enhanced) rainfall driven by El-Nino conditions and a
dian Ogean Dipole (1013).

. El Nino 15 characterized by wanmner than averape Sea Surface Temperatures (55Ts)

entral and eastern equatorial Pacific Ocean and cooler than averape S5Ts over the

Pacific Ocean. [OD is characterized by warmer than average SSTS over the western
idl Indian Dcean and cooler than average 58Ts over the eastern Indian Ocean, These
mena are associated with enhanced rainfall in East Africa,

ic release ol the forecast was preceded by the National Climate Outlook Forum

from 28th to 30th August in Serena hotel, Nairobi where the different elimate

seclors were mvited to discuss and co-develop sector-based advisories to mitigate
OND 2023 chimate scenarios. NCOF brings together the following sectors to

dvisories: Agriculture and livestock/food security, Water, Energy, Disaster risk
nl, Health, Transport and Environment and forestry.

sectors were expecled to use the developed advisories for the purpose of planning

islon making in view of mmligating the risks associated with the expected enhanced

their respective sectors.

s activity was replicated at the county level where the County Meteorological
vened County Climate Outlook Forums (CCOFs) commonly referred to as
ry Scenario Planning (PSPs). The PSPs brought together communities, county
nsitive sectors and stakeholders 1o create awareness and co-develop relevant

8 [or various seclors.

national and county impacts and advisories were disseminated through various
wluding TV and Radio talk shows, KMD website, Ministries, Departments and

sAMDAs), email, social media, print media, local administration, extension officers

umity barazas, thus enhancing public awareness both at the national and county

I3 continues to 1ssue updates on the expected conditions al monthly, weekly, and
gucules both at the national and county level. KMD is constantly monitoring weather



conditions and in case extreme wealher is expected, KMD will issue and disseminate alerts,
advisories, and warnings promptly to stakeholders and users for disaster risk preparedness.

THAT, KMD is also working closely and sharing updates with the El Nino Preparedness and
Response Initiative domiciled at the office of the Deputy President and other disaster risk
management agencics,

THAT. KMD will comtinue 1o issue regular weather updates for coordinated preparedness
and mitigation of the expecied rainfall and associated impacts. However, K MDD faces a
number of challenges in reaching the relevant communities due 1o stafl shortage at the county
level and also inadequate resources in mobilization, dissemination and movement.

Further, it is expected that key sector leads and commitiees which have already been
constituted at the national and county level will develop and coordinate mitigation measures
hased on the OND 2023 seasonal forecast, regular updates and the co-developed advisories.

MIN/NONAMDCIEF&M/244/2023: ANY OTHER BUSINES,

Ministry of Environment, Climate Change and Forestry invited the Committee o participate
in the upcoming 28 Canference of the Parties to the UNFCCC (COP28) that will take place
between 30" November and 12™ December, 2023 in Dubai,

Furiher. the Committee acceded to the invite and agreed to nominate representatives in the
nexl sitting,

MINMNO.NADCEF&M/245/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING.

There being no otlier business, the meeting was adjourned at 2.45pm. The next mecling is o
be held on notice. |
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

INYTES OF THE 38" SITTING OF THE DEPARTMENTAL COMMITTEE ON
ONMENT, FORESTRY, AND MINING HELD AT HILTON GARDEN INN
OTEL MACHAKOS COUNTY ON SATURDAY, 7" OCTOBER 2023 AT 2:30 PM.

CNT
oK .

—— —
the Hon. Gikaria David, M. ~Chairperson
e Hon, Charles Kamuren, MP -Vice-Chairperson

Bhe Hon. Mbalu, Jessica Nduku Kike, CBS, MP
The Hon. Mwanyanje Gertrude Mbeyu, M
he Hon, Salim Feisal Bader, MP
e Hon. Onesmus Ngogovo Nguro, MP
ac Hon. Joseph Wainaina lraya, MP
he Hon, Emathe Joseph Namuar, MP?
The Hon. Masito Fatuma Hamisi, MJ?
IBe Hon. Elijah Njore MNjoroge, MP
L 1§The Hon. Tubi Bidu Mohamed, MI*

e Hon. Titus Lolee, MP

e Hon, Yakub Adow Kuno, MP

rorpey
e Hon, Kemei, Beatrice Chepngeno, MP

SHinbae Said Buya, MP.

INDANCE:
ARIAT
Fredrick Otieno . Clerk Assistant |
8 Marcy Wanyonyi - semor Legal Counsel
i Hamdi H. Mohamed - Clerk Assistant 11
2 Joseph Kuria - Research Officer

_ Serjeant-At-Arm
i Edith Chepngeno - Media Relations Officer

OLHERS.

| 4 vir. Ellah Mwangi - Principal Secretary, State Department for Mining
24 Mr. itggory Kituku - DOM — SIDM

3.4 Mr. jovub Komonde : S5IM - SDM

4. Ms. Patricia C. Mohil - SSC- SDM

5. }-’15. hette C. Bunei - S85C- 5DM

6. §Mr. Mdhia Kagwi - PA PS, SDM

7. m'-, Ruth Jeptog - PLO - SDF

8. §Mr. Bidel Salach 3 PPAQ - OPCS

9. {Mr. famo B. Mamo - DG, NEMA




10. Mr. Rodney Omari - PLO, MECC&F

11. Dr. Musingo T.E. Mbuwi Deputy Director, Kenya Forestry Research Institute

12, Ms. Carolyne Chilango DIR. Parliamentary AfTairs — Office of Prime CS & €3
ain Foreign Affams

3. Ms, Annie Syombua - DCSC - MECCE
14. Ms. Zipporah Toroitich - DCCF — KFS
15. Mr. Ken Owoch - Technical lead Tourism, Wildlife & NRM, Council of

CAOVEInoTs

6. Mr. Brian Mwithaka Technical lead water, env, Council ol Governors

AGENDA:
1. Prayers
2. Preliminaries/Introductions
1. Adoption of the Apenda
ii.  Remarks by the Chairperson
3. Confirmation of Minutes/Matters Arising
4. Public hearings/ Stakcholders” engagement on the Natural Resources (Bencfit
Sharing) Bill (Senate Bill No. 6 of 2022)
5. Any other Busimess
6. Adjournment/Date of the next meeting

MIN/NO.NADCER&M/235/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting 1o order at twenly minutes past two O clock followed by
a prayer said by Hon. Charles Kamuren, MP, The agenda of the meeting was adopled as
lisied above having been proposed and seconded by the Hon, Onesmus Ngogoyo, MP and the
Hon. Titus Lotee, MP respectively. Then everyone presents introduced themselves.

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment
to appear before the Committee,

MIN/NO.NAMDC/EF&M/236/2023: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.
The confirmation of the Minutes of the previous sitting was deferred to the next meeting.

MIN/NONADCEF&M/237/2023 SURMISSIONS BY STAKEHOLDERS.

a. Submissions by the Council of Governors.
M Ken Owoch, Technical Lead Tourism, Wildlife & NEM appeared before the Committee
and made the following proposals on the Bill:

Under Clause 3 - Application of the Acl
Proposed an amendment to Clewse 3 1o include the following natural resources as part of the
application of the Act:

{a) VFossil fuels;
(b) Marine resources; and
(¢} Sand.

Justification:

The clause provides for a narrow definition of the term natural resources. As such, it does not
conform to the Constitutional definition under Article 260 of ‘natural resources’ which includes
all resources on or under the surface of the earth.



lause 6. Functions of Benefit Sharing Authority.
elete this sub-clause (d)

on:

vision 15 in conflicl with the functions of county governments of coordinating
lon of communities in governance under Paragraph 14 of Part 2 of the Fourth
of the Constitution.

Amend (e) to:

nelude technical assistance to governments in the implementation of a benefit sharing
greements;

o :
ework for monitoring implementation of projects and agreements is an exclusive

f the County Governments and provided for in the county planning function as per
4 of [hu Constitution.

d sub-clause (j) to;
the proper and timely payment of funds to countics as provided under this Act;

fon:

overnmenits possess the mandate of coordinating participation of communities in
¢ under Paragraph 14 of Part 2 of the Fourth Schedule of the Constitution, They
ch funds and should therefore ensure payment of the same o local communities in

Amend sub-clause (k) to: build the capacity of county governments to assist local
communities in negotiations for benefit sharing and implementation of related

e

ision is in conflict with the function of county governments to develop the
tive cdpacity ol communities to effectively participate in governance under
14 of Part 2 of the Fourth Schedule of the Constitution.

sub-clanse (n) to:
: assistance (o county governments to promole value addition in natural resources

on:
ision is in conflict with the function of county governments to develop the
live c-ipm.ltj.r ol communities to effectively participate in povernance under
i4 of Part 2 of the Fourth Schedule of the Constitution. Further, value addition is
rough other funciions and powers of the county including agriculture and trade
nt.

paragtaph (a) to:

tmg law regulating the natural resources sector in Kenya and the distribution of
efween the national government  and county governments;

LN
the distribution of functions in the Constitulion is important to prevent any claw
1 powers of county governments as highlighted above,



Under Clause 7; Board of the Authority

Delete paragraph () and Amend (1) to:

(1) three persons nominated by the Council of County Governors represent the interests of
counties as the Council shall determmne;

dustificaiien:

Giood practice is 1o exclude fegislative bodies from participating in exceutive functions. The
Couneil of County Governors can therefore nominate three people to the Board 1o represent
the interests of counties.

Under Clause 25 (5) Kenva Revenue Authority to colleet royalties
Amend the clause sub-section 5 to read as follows:

(51 The Authority shall submit 1o the respective county government declarations received from
the Kenya Revenue Authority under Subsection (4) within twenty-one days of receipl.

Justification.:

There is need for the county governments Lo be regularly apprised ol the revenues gencrated
by the resources since they are responsible for maintmning most of them.

Under Clause 26 (1) Revenue Sharing ratio

Amend the ¢lause sub-section b to read as follows:

i) The revenue collected under this Act shall, subject to Subscction (2). be shared between
ihe National Government and respective county governments in the ratio of forty per cenl
to the National Government and sixty per cent to the county governments.

(21 Al forty percent of "the revenue assigned Lo counly governments under subsection (1) shall
be used to implement community projects and sixly percent of that revenuc shall be
utilized for the benefit of the entire county.

Justification:

The revenue sharing ratio for County Governmenis needs to be increased because it is to be
apportioned between local community projects and those meant for the benefit of the county,
Most of the said resources are in direct control and management of County governments. The
bearer of the cost of maintenance should get a significant amount of benefit.

Further. 40% of the revenue should be used for implementing community-specific projects
with the county government retaining 60% for the benelit of the larger county.

Under Clause 28 Establishment of a County Benefit Sharing Commitice
Amend sub-clause (2) to:
(@) the chief alfiver responsible Tor finance who shall be the chairperson;
(by  the chiel officer responsible for natural resources;
(¢} the chief officer responsible for community development or social services
(d)  the direcior responsible lor natural resources who shall be the secretary;
Under Clause 28 (5) and (6) Establishment of a County Benefit Sharing Committee

Dielete the sub-clauses (3) and (&)



fien
align 10 our proposals under subclause 10 (2)
|

lause 31
lause 31,

darge;

rlicipation is a constitutional requirement and there is no need for an entity lo carry
cction (102 of the County Governments Act provides the principles of planning and
ent in a county and these are sufficient to inform the use of benefits derived from
on ol natural resources in counties. However, a project implementation committee
rmed to oversee project implementation.

lause 3@3

add a paragraph (c) on:

rovided for in the County integrated development plan and the county annual
ent plam;

o

ensure the use of these funds for approved projects is aligned with the county budget

comments

1e Benelit Sharing Authority is mandated to oversee the benefit sharing with respect
natural resources already poverned by other Acts of Parliament, that is, minerals,
troleum, forests, wildlife and energy resources including wind and geothermal
sources,

iz

1eed to tationalize and harmonize these functions 1o aveid a potential overlap in the
of the Authority to review and determine royalties pavable in natural resource
on and the mandate of the institutions under the relevant Acts of Parliament,

were is geed for clarity in the Bill on the convergence between “local community
vects” as used in the Bill and “county projects”
femn:

ts implemented in the county offer benefits 1o the local community.

1ere 1s need for the project identification process in counties to be aligned with the
dget cycle of the county povernment,

ion:
timely availability of resources and effective use thereof,

bmissions by State Department for Mining,
v Mwangi, Principal Secretary, State Department for Mining appearec
» and made the following proposals on the Bill:

before the

ause 2 on Definitions
¢ legal Framework on benelits sharing under the Mining Act is sulficient




Justification:
The Mining Act provides a framework for sharing of royalties between the Mational
Government, County Government and the Community.

b} 'Cabinet Seeretary’ means the Cabinet Secretary responsible for matters related 1o
Mining,

Justificotion:
Wind, sumbight, water resources (for energy production) fall under the C5 Energy,

Under Clanse 2 <Interpretation *Royalty™
The Mining Act sulTiciently covers what royalties are and on what basis they are charged.

According 1o the Mining Act Scction 182 and 183, Fees and charges are difTerent from
royiliies,

Fees and charges include: application filing fees, annual ground rent, report filing fees, fees
for access of peological data and fees o aceess public registers,

Royalties on the other hand are payable in respect ol the various mincral classes won/exiracted
h}u virlue of the mineral |"i=__l_|1'|_ I|'|'|.,_":,,-' are |.'|'|'L-‘H|-'|-'it'l'ﬂ{! rales 1'.l'_l|' the Cabinel SCI:_"I'LTI.&'II'_":.' in 'I'.'l.flEl.fjr".U of
Mining.

Justificotion:

The general nature of the delimtion of royalty n the proposed bill contradicts the provision of
the Mining Act where Royally is charged at a prescribed rate on the value of the exploited
mIncrl resource,

Also, a pertion of the monies are utilized 1o fund the Ministry’s regulatory and operational
aclivities in appropriations-in-aid (A-in-A) and are therefore not remitted to the Consolidated
Fund.

The proposed definition ol rovalty includes lees and charges even in the ex ploration stage. This
is not tenable considering that an entity at this point has yet to establish the resource’s presence,
value, and extent,

Under Clause 3 - Application of the Act
Delete “minerals™ in Regulation 3,

As is it 15 sulTiciently regulated under the existing Mining Act.

Justification:
The Constitution under Article 60, 62 (1) (D), 66 (2), 69 and 71 and the Mining Act Section 6
vests the ownership of minerals 1o the people of Kenya 1o be held in trust by the National
Coverniment

Since the enactment of the Mining Act, in 2016, the National Government has highly invested
in its implementation through the establishiment of institutions and formulation of the followmg
requisite repulations.

Under Clause 6 — Functions of Benefit Sharing Authority.
al Section 183 (5) of the Mining Act provides a benefit sharing framework.

The drafi Mining (Community sharing) Regulations provide a benefit sharing framework
between communities as per section 183(3) (c)



fion:

ing Act under section 183 (5) has already provided a benelit sharing framework that
r the MNational Government, County Government and community to benefit. This
$ developing regulations that are awaiting publication on the framework for sharing
e community.

funetion is currently being undertaken by the State Department and should remain
the Department as it has the expertise, resources, and capacily invested over years,
Ber it has professionals whose functions are covered under the organizational structure
State Department for Mining.
i the fumctions Director of Geological Survey under Section 21 (13 (i) of the Mining
is maintaining a laboratory, library and record facilities as may be necessary for the
arge of the functions in the Act.

dlicn:

» determine the royalty rales payable, there is the process of determining the mineral
h entails testing of the minerals in a laboratory by professionals who include
dists, laboratory technicians and metallurgists on the basis of the quality and quantity,

1ong ofthe Director of Geological Survey under section 21 (1) fc) is undertaking
Boical, geophysical, geochemical, seismological and hydro-geological surveys,
§tizations and mapping aimed at defining -the character and distribution of rocks and
licial deposits and determining the mineral potential of Kenva;

ion:

ftion of undertaking geological, geophysical, geochemical surveys, investigations,
fand determining the mineral potential of Kenya is a function of the Director of
chl Survey.

sy has heavily invested in geophysical surveys where 970 anomalies were detected.
the ministry is ongoing with the ground truthing process to confirm the presence of
Fals in all countics. The Ministry s also a custodian of all geological data across the
jes.,

ining I::C:Jmmunil}-' Development Agreement) Regulations, LN No. 148 of 2017.
ralt Mining (Mineral Royalty) Regulations awaiting publication.

e
fstry has through regulations provided oversight and administrative mechanisms for
hat any benefits accruing to communities are rightfully administered.

Slate Department for Mining to continue exercising the monitoring and compliance
s under the Mining Act by gazetted inspectors,

fernn:

tor of Mines under section 20 of the Mining Act has the mandate to promate the
and effigient management and development of mineral resources, and the mining
ercise regulatory administration and supervision of overall operations related 10
nsure gompliance with conditions relating o mineral rights which includes
s to enstire payment of royalties by gazetted inspectors,

unction of the Authority as proposed in the bill, should remain a function of the State
tment for Mining as the Authority may lack the technical capacity to carry out this



mandate. The Mining and Minerals Policy, 2016 Further Secks to establish the MNational
Mining Institute as a center of excellence in rescarch of mining operations.

Justification:

The mandate of conducting research reparding the exploitation and development of mincrals
in Kenya lies squarely under the functions of the Director of Geological Surveys as provided
by the Mining Act.

The Authority therefore ereates an overlap of powers with those of the Ministry through the
Directorate of Geological Surveys,

g} The advisory function on policy matters relating to minerals and mining should remain the
core mandate of the ministry, Under section 20 (1) (o) of the Mining Act, the Director of
Mines advises on the development of policy o ensure compliance with international
conventions and national policies relating to the sustainable development ol the mineral
resources and ensure that mining operations consider local and community values.

Justification:

The Executive Order No. 1 of 2023 gives the functions of policy formulation lor the extractive
industry, Mineral exploration and mining policy management o the State Department for
Mines, Currently, the SDM is in the advanced stage of formulating the drafi Mining Royalty
Sharing regulations, addressing the 10% allocated 1o the community under the formula
T0:20: 10,

h) Repulation @ of the dralt Mining (Mineral Royalty Sharing) Regulations, 2023 and
Regulation 7 of Legal Notice 148 of 2017 The Mining (Community Development
Agreement) Repulations 2017 establish commitiees to deal with the local community
benefits.

Justification:

The proposed regulations deal with the benefits accruing to the local community.

Further, formalization of Artisanal Miners into cooperaiives ensures that they are incentivized
and their capacity is built, which is a funetion of the Stale Department for Mining.

i) Functions of the Director of Mines under section 20 (1) (n) prometing cooperation among
stale agencies, county governments, the private sector, research bodies, non-governmental
arganizations and other organizations which are enpaged in programmes related 10 mining
and activities to enhance the administration and operation of this Act;

Justification;

State Department for Mining in collaboration with the National Treasury, office of Council of
Governors and office of the Attorney General has developed the draft Mining (Mineral Royalty
Sharing) Regulations, 2023 that were subjected to nationwide public participation exercise i
September 2023, Further the royalty sharing framework provided under the Mining Act wis
determined Tollowing wide consultations before the enactment of the Act, '

i) Under section 171(5) the Cabinet Secretary is required to make Regulations 1o gover
value addition on minerals. The mandate of the State Department for Mining under
Exeeutive Order No. 1 of 2023 includes Capacity Development and Value Addition,

Justification:
Value addition of minerals is under the powers of the Cabinet Secretary as provided for by the
Mining Act and the Exccutive Order.




he Mlinistry is currently developing the Mineral Value Addition and Processing policy. The
inisgyfhas devaloped the Voi Gemstone Value Addition Centre and initiated Mineral Value
ditgniCenters, including: Kakamega Gold Refinery, Granite Processing Plant, and Revival
wrspag Factory,

b Act Section 124, (1) A person shall not be granted or be entitled to hold or acquire
angiisanal nining permil, a prospecting permit or a mining permit under this Part unless
thil person is - a citizen of Kenyi; or a body corporate, where no less than sixty percent of
th@ sBareholding is held by citizens of Kenya.

estifabion:
nihg Act already promotes local content initiatives on mining and mineral exploration
imiag foreigner’s participation in small scale operations.

thefn@re, the Act also requires large scale mineral right holders to promote local content
tialifcs through the Community Development Apreements, Preferential Employment &
ainirge ¢ f Kenyans, use of local Goods and Services, listing of at least twenty percent shares
locafstock exchange. Proposal by the bill therefore will overlap with the provisions of the

Thy Ministry has sufficient and well documented procedures on restoration of the
envrdhment after mineral extraction and inspectors who ensure compliance with the
reqir@ments.

uncer Bhe diffecent mineral rights. It is a requirement by the holder to ensure the restoration
the cgvionment. To ensure this is achieved, the Act provides for payment of Environmental
cetipriBond by|mineral right holders to act as a security for restoration of the envimonment.

¢ nligdaes not provide clear guidelines as to how the Authority will promote the restoration
e efvifonment alicer exploitation.

ler @lause 24 (1) - Imposition of royaltics and fees.
P'ippos:@: Frescription of royalties 1o remain a national function and the same 1o be exercised
¢ (@pbinct Secretary as provided by the Mining Act.

(1)§he holder of a mincral right shall pay royalties to the State in respect of the various
ral §la8ses won by virtue of the mineral right.

he @aBinet Secretary shall prescribe the rates payable under subsection (1).

ing i} 4national function and not a devolved function. The Mining Act ensures that the
natgonal Ro¥ernment works in collaboration with the County government in the management

of the regoufce without an overlap of powers.
The propgsgd bill seeks 10 impose rovalties in consultation with the County government and
reldant fafional government, however, the onus to impose rovaltics on minerals is on the

nal government and that function is exercised by the Cabinet Seeretary for Mining as per
{11 cl,

Undir Cluse 24 () Imposition of royalties and fees.
Ainp@ Act Sdction 183 requires o mineral license holder 1o pay rovalties upon
ng/cktfiction of any mineral resource.



Rovalties should be based on the value of the mineral resource and should not consider the
cost of investment. This is necessary to prevent mineral curse.

Under Clause 25 (1 & 2) Kenya Revenue Authority to collect royalties
Section 186 (1) of the Mining

Acl states that all Tees, charges and royalties’ payable by the holder to the State under this A€t
shall be paid by the holder into a designated account of the State department responsible for
collecting royalties.

Justification:
The proposed provision in the Bill w0 assign the mandate of royalty collection o KRA
contradicts Section 186 of the Mining Act.

Further, enforcement of payment of royalty among other payments, is a compliance [unction
which is one of the Ministry's mandates. Also, Section 185(3) of the Mining Act provides for
the Ministry (State Department lor Mining) to inspeet and examine mineral samples, books,
records, and accounts Lo ascertain the quantity, quality, grade or value ol minerals or mineral
products for the purpose of charging and collecting royaltics™ dues aller the sale of minerals,
Therelore. this function cannot be reassigned to the KR A as proposed in the bill.

Under Clause 25 (3) Kenya Revenue Authority to collect royaltics

Proposal: The Constitution and the Mining Act have sulTiciently provided for the management
of minerals in Kenya including the preseription of royalties, management, monitoring, value
addition and development of the mining sector. The Ministry should be allowed to continie
undertaking the function in order to create stability.

The mandate to govern the mining sector in Kenya is well provided by the LExecutive Ornder
Mo, 1 of 2023, the Constitution and the Mining Act.

This is a function of the Cabinet Sccretary for Mining, Blue Economy and Maritime Affairs
through the State Department for Mining,

Justification: _
The State Department for Mining collects fees and charges which are used in appropriation in
aid Tor the overall management of the mimng sector. Further the Department 1s al an advanged
stage of introducing the Mineral Development Levy which seeks 1o promole mineral resouree
development in Kenya,

Under Clause 25 (4,5 & 6)

Section 186 of the Mining Act provides that (1) All fees, charges, and royalties payable by the
holder 1o the State under this Act shall be paid by the royalties holder into the designated
aceoum of the State Department responsible for collecting rovalties.

(2} A payment shall be accompanied by a statement from the holder stating-
(a1} details of the mineral or mineral product; (b) the relevant point of sale; and
{c) the date and the amount of royalty paid.

(31 A copy of the statement shall be delivered 1o the Mining Cadaster Otfice.

(47 A mineral right holder shall report the royalty liability for each month by the fifih business
day of the month.



) Upol receipt of a royalty payment the State the department responsible for collecting
bl @es shall issue a receipt.

nstigcation:

urregtly, the Ministry is in the process of procuring and installing a Rovalty Management
ysie Iuc]\ will be integrated with the Mining Cadaster Portal to enhance the collection,
dincigl Source tracking, and allocations to relevant counties and communities,

1her, the Milliiih'}' in collaboration with the National Treasury, Council of Governors,
of Industrialization, Trade, and Innovation, Commission of Revenue Allocation. and
General has developed drafl regulations en Mineral Royalty sharing for the County
lent and Communities.

wy General advised that the County Government has an existing legal instrument for
dbution of the 20% royally share through the County Government  Additional
an Act 2022,

Clause 26 (1) Revenue Sharing vatio
g Act under Section 183(5) already provides for the royalty sharing arrangement of
‘o and 10% for the National Government, County Government and community

Iy,

i ;

Bsed mineral royalty sharing arrangement as contained in the Bill has REDUCED the
are 1o the National Government from 70% to 60%. Reduction of the revenue sharing
ational | Government could hinder sustainable mineral resource development,
gn of the entire mining sector and policy [ormulation to promote investment in mining
ogative of the National Government and a higher percentage to the national g government
cfficacy in the same.

proposes that 60% of the 40% for County Governments will be utilized in local
ity projects.

use 27 (1) Benefit Sharing Agreement
g Act under Section 117, grams the Cabinet Secretary t
its with holders of mining license.

e power to enter into mineral

ustifgation:
e pppbsed Bill under Section 27 contradicts the Mining Act which grants the Cabinet
creigryithe mangate to grant rights to exploit mineral resources.

Indef Clause 27 (2) Benefit Sharing Agreement,

dulations | attendant to the Mining Act provide for non-monetary benefits to
prvfuiities and counties.

gctich 30 Preference for local poods

ticg @1 (1) (€] reconnaissance license applicants to provide proposal for procurement of
§rdds 61 (d) Local employment plan for training of Kenvan citizens

Lln;;h mineral right applications is the requirement to promote local content,




Justification:
The Mining Act and subsidiary legislations provide lor promotion of local content. These
regulations include:

Mining (Community Development Agreement) repulations
Mining (Use of Local Goods and Services)

Mining (Employment and training) regulations

Mining (Mine support services regulations)

Mining (Use of Assets) Regulations

The Mining Act has sufficiently catered lor non-monetary benefits in its provisions and
implementation of the same should be allowed.

New Clause 38(3)

The active rights that existed prior to the enactment ol this act should continue being in force
until expiration by passage of time without the need to enter into different regulatory regimes
[or the managemend of rovalties.

Jusiification:
This provision may open up allected entities to civil litigation cases on account of change af
terms or contracts entered into by dint of the provisions of the Mining Act.

Under Clause 40
Amendment: Delele Section (3).

Replace with “the royalty received by the State under this section shall be paid in the
Consolidated Fund and appropriated in aceordance with Section 26 of this bill,

The Mining Act Section 183(5) states that the royalties payable under sub-section (1) shall
be distributed as follows—

(a) seventy percent to the National Government;

(b1 twenty percent to the County Government, and

(¢) ten percent to the community where the mining operations oceur.

Justification:

The proposed Bill under Section 40 seeks 1o delete the existing rovally-sharing framework
amongst the National Government, County Government, and the Community. This move will
make the administeation and implementation of the Mining Act difficult.

Creneral comments

Ihe propesed Bill is fargely inclined 1o County Governments and secks to assume Key
mandates of the Ministry (State Departiment for Mining). Mining and minerals are a reserve of
the National Government. This is well established in the Constitution and detailed in the
Mining Acl.

Royalties are fiscal instruments and need to be determined upiront as they provide a basis for
determining economic viability of resources. The Mining Act has provided for this which
ereates stability for the sector.
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NADC/EF&M/238/2023: ADJOURNMENT AND DATE OF THE NEXT
ng no thlllhl'.‘r business, the meeting was adjourned at 3. 40p.m. The next meeting is o
n notice.

(HON, GIKARIA DAVID, M.P. CHAIRPERSON)






THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

INWIRONMENT, FORESTRY, AND MINING HELD AT HILTON GARDEN INN
HO s MACHAKOS COUNTY ON SATURDAY, 7" OCTOBER 2023 AT 9:00 AM.

1 E ES OF THE 37" SITTING OF THE DEPARTMENTAL COMMITTEE ON
|

RIEREMNT.

[ he Hon. Gikaria David, MP, =Chairperson

A The Hon. Charles Kamuren, MP? -Vice-Chairperson
I'he Hon, Mbalu, Jessica Nduku Kiko, CI3S, MP

A The Hon, Mwanyanje Gertrude Mbeyu, MP

S ¥he Hon! Salim Feisal Bader, MJ?

6f ¥he Hon, Onesmus Ngogovo Neuro, MP
The Hon! Joseph Wainaina Iraya, M

S8 The Hon, Emathe Joseph Namuar, MP

9% The Hon, Masito Fatuma Hamisi, MP

I he Hon. Elijah Njore Njorage, MP

1§. ¥he Hon, Tubi Bidu Mohamed, MP

I§. The Hon Titus Lotee, MP?

I he Hon.| Yakub Adow Kuno, MP

rOLoGY
1 he Hon. Kemei, Beatrice Chepngeno, MP

BSENT
e Hom Hiribag Said Buya, MP.
AR TENDANCE:
CHETARIAT
] r. Fredrick Otieno - Clerk Assistant [
2 5. Marcy Wanvonyi - Senior Legal Counsel
3.4 Mr. Hamdi H. Mohamed = Clerk Assistant 1]
4.4 . Joseph Kuria . Research Officer
3 s. Catherine Mukunyi - serjeant-Al-Arm
6.4 Ms. Ldith/ Chepngeno - Media Relations Officer
ANEHOLHERS
I. § Bne. James Mwangi — Board Director - KEPSA
2 r. George Aluru, CEOQ, ESAK
3. jennis Mwingi - AWIEK

4. flayner Okoyo - Legal Counsel - KEPSA

5. §MAtience f'-'«';.m'ﬂ],-'u- PP} Assistant- KEPSA

6. §Hernard Osawa — Member- ESAK

7 rolyne Chilango- Director Parliamentary Affairs- Office of Prime Cabinet
Sgcretary & MEFA

8. §Gkace Kananu — Media and Communications — CEMIRIDE




9, Nyangori Ohenjo - CEO CEMIRIDE

AGENDA:
I. Prayers
2. Preliminaries/Introductions
i.  Adoption of the Agenda
i, Remarks by the Chanrperson
Confirmation of Minutes/Matters Arising
4 Public hearines/ Stakeholders” engagement on the Natural Resources (Benefit
Sharing) Bill (Senate Bill No. 6 of 2022)
5, Any other Business
6. Adjournment/Date of the nexl meeting

i

MIN/NONA/DC/EF&M/231/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to arder at twenty minutes past nine O'clock followed by
a prayer said by Hon, Charles Kamuren, M, The agenda of the meeting was adopted as
listed above having been proposed and seconded by the Hon. Feisal Salim Bader, MP and the
Hon. Yakub Adow Kung, MP respectively. Then everyone presents introduced themselves.

The chairperson therealier welcomed the stakeholders and acknowledged their commitment
to appear belore the Committee.

MIN/NO.NA/DCER&M232/2023: CONFIRM ATION OF MINUTES OF THE
PREVIOUS SITTING.

The confirmation of the Minutes of the previous sitting was deferred 1o the next meeiing.

MIN/NG.NADC/EF&M/233/2023 SUBMISSIONS BY STAKEHOLDERS.

4. Submissions by the Electricity Seclor Association of Kenya- ESAK.
Mr, George Alury, Chief Executive Officer. ESAK appeared before the Commitiee and madée
the following proposals on behall of ESAK.

Under Clause 2 on Definitions
Proposed an amendment 1o the Clause o read as “exploitation” means the use of natural
resources for large scale commercial benefit.

Justification:
The provision as is may be interpreted to encompass all users ol natural resources, some who
do not qualify 10 pay royalties.

Under Clause 6. Functions of Benefit Sha ring Authority.

a) Amend as follows;
Determine appeals arising out of conflicts regarding preparation of benefit sharing agreement
for determination in the first instance. Any person who is dissatisficd with the decision of the

Authority may appeal to the High Court.

Justification:
Need for further clarity for dispute resolution in preparation ol benehit sharing agreement and
other instances where conflict may arise. Working with the assumption that the Renelit sharing



t will provide for dispute resolution for exceuted contracts the same may not be
an the Bill.

mend 1o add paragraph (g} ensure safe keeping and recording of all benefit sharing
ireements that would be availed to the public upon request.

fon:
he right of access to information that affects the public.
submissions by Centre for Minority Rights Development.

ding with the Committee held on Saturday, 7 October, 2023, Mr. Nyang or Ohenjo,
‘Recutive (1Ticer made the lollowing proposals on behalf of CEMIRIDE,

wse 2 an Definitions;

by including indigenous peoples and local communities.

kause 2 -Interpretation
listing of indigenous peoples as key stakeholders in natural resource benefits sharing
ar definition of who indigenous peoples are.

provision with a clear definition of public participation of indigenous peoples in
senelits sharing.

gmendment of Section 6, (k) and (m) to include indigenous peoples

i

i#ant of Kenya NCCAP 2018-22 that recognizes the importance of enhancing the
esilience of vulnerable groups including children, women, youth, persons with
€=, and marginalized and minority communities.

use 7 H_{mnl of the Authority

We alsa propose nomination of 3 persons to represent indigenous peoples and local
flies, who are from indigenous and local communitics (pastoralist, forest and fishes
ies) with demonstrable expertise in indigenous and local communities’ rights.

fion:

ould recognize indigenous peoples and their rights, as this will provide for the need
tation and consent in the implementation of climate change projects, in line with
and 260, together with several policies and lepal frameworks, including relevant
idhal treaties that Kenya is party to.

use 26 (1) Revenue Sharing ratio

B making provision of an annual social contribution of at least twenty five percent
ithe aggregate earnings of the previous year o the community, to be managed and
4 for the Benefit of the community.




Justification:
The National Guidelines for Free Prior and Informed Consent (FPIC), Kenya seek 1o reverse

historical trends of exeluding Indigenous Peoples and Local Communities from meaninglully
participating, contributing to and enjoying benefits from national development initiatives,
especially within the natural resource sector, and correct and halt the perpetuation of
stereotyped narratives and attitudes reflected m policies, laws and practice thal Indigenous
Peoples and Local Communities  destroy the environment. Several Count decisions have
pounced themselves on the question of Indigenous Peoples and benefits sharing.

. Submissions Kenya Private Sector Alliance-KEPSA.
Eng. James Mwangi, Board Director, KEPSA appeared before the Commitice and made thig

following proposals on behall of KEPSA.

Under clause 1

Toread as AN ACT of Parliconent (o establish a systen of benefit sharing in resouree pfifizent i
hetween resowrce utifizers, the nofional  goverament,  coundy  govermenis and  Focal
commuitics; and for connecied prorposes,

Jusiification:

The kind of activities deseribed in the 3ill entail making use ol natural resources, as opposed
w exploitation’. I aligns with environmental law concept of sustainable development of
sustaimable use.

Under elavse 2 on Delinitions;

"benefit sharing agreement” means an agreement on the manner it which a royalty accruing
from natural resources shall be shared out between an, aflected entity and a county;

Jusiification:
The law should be specific it is the royalty that is paid out by the affected entity, the revenue
obtained from utilization of a natural resource belongs to the affected entity.

Under clause 2 on Definitions;

utilization' means the extraction or use of a natural resource for commercial benefit, for the
avoidanee of doubt utilization does notl include access to a matural resource for
noncommercial purposes;

Justification:

Sunlight and wind resources are utilized 1o generate clectricity. The definition should capture
the fact that the commercial benefit only accrues when there is actual generation, and not
before that is, where feasibility studies are being carried out.

Under elause 24 (1) — Imposition of royalties and fees
Delete clause 24(1)

Justification:
The payment of royalties and fees will mean additional costs 1o investors. This will be
besides the already existing county charges being paid by businesses.

The clause introduces a provision that is likely to be abused especially when it comes to surface
and underground water, forests, biodiversity and genetic resources as per Clause 3 (b & ¢} 10
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e Act shall be applicable. This is because it has been lefi at the liberty of the Authority
gfibe royalties or fees towards these thematic arcas,

sfiould be regulations preseribing what shall be applicable to each thematic area that has

sting law,

tlause 24 (3) — Imposition of royalties and fees
I@use 24(3) with Clause 40, 41, 2 & 43

alian:

s independently will create confusion in implementation of the law especially when
-§10 matlers royalties and fees. To streamline the inconsistency clauses 40,41 42 & 43
% aligned. The Petroleum Act envisages that royalties, lees or payments are prescribed

t®leum agreement, theretore this Bill would not apply to the determination and review
1 honies,

il promote local content.
ause 26 (1) Revenue Sharing ratio

il the subsisting Legal Revenue sharing formula under the Mining Act, 2016 at Section

83 (J) that states “The rovaltics pavable under subsection (1) shall be distributed as follows-

evergy percent o the National Government, Twenty percent to the County Government; and
réent to the community where the mining operations occur,

ation:
e clarity and consistency in implementation, it is that the proposed 60/40 percent ratio
the Bill is harmonized with the Mining Act that proposes a 70/20/10 percent ratio

aWay with the direct pavments to the community creates a potential risk to the investor

the event that the County Government fails 1o meet its obligations, the community

Fsdil 1o operation sabotage,

Clause 26 (5)- Revenue Sharing ratio
|

prilimission shall, m consultation with the lead agencies with respect to each natural
utgeg county governments, local communities and stakeholders; review the revenue
b ttion after every live years and present its recommendations to Parliament for

T H
1@w should be subject to public participation as required by Article 201 (a) of the

ulion and $ection 87 of the County Governments Act (2012).

lause 27 (1) Benefit Shaving Agrecment

nipd Clause 27 (1)

aes

| be the responsibility of the National Government co engage v benefit Sharing

ats with the Countics.

ause 235{7} Establishment of a County Benefit Sharing Commiticc



The Cabinet Secretary Mining in consultation with the Cabinet Secretary in charge of Energy
shall make Regulations for the conduct for the affairs of the County Benefit Sharing
Commilices.

Under Clause 30 (1)
That Clause 30 (13 be amended by rephrasing it to-

Every benefit sharing agreement shall be approved by the respective County Governor prior
o the execution of the agreement by the respective counly government”

Justificarion:

The Bill should be cognizant of the political economy and devise ways (o ensure MCAs do not
politicize economic issues leading 1o minimal or no gain t their constituent, A case of Karede
mines where the political economy led 1o delays in cconomic gains for the people can be used
as a relerence study.

Under Clause 37(2)a) and (b)

Additional provision 37(2)(c) an additional mandatory fine if, as a result of the conduct that
constituted the offence, the person received a quantifiable benelit or any other person
suffered a quantifiable loss.

Justification:
Restitution of stolen Munds througeh an additional 'mandatory fine' is a remedy under the Bribery
Act (2016) and the Anti-corruption and Economic Crimes Act (2003),

Under Clause 43
The Clause should be harmonized with the Petroleum Act which enacts Government share of
75% while this clause proposes 60%,

Justification:

The purported amendment of the Petroleum Act provisions will run mto headwinds as il
reduces GOR overall share under the Petroleum Act from 750/0 /0. to 600/0 and increases the
County Government 1o 40,

New Clause
The Commission shall take appropriate steps to resolve any disputes or dilTerences in
connection negotiation and performance of benefit sharing agreements.

The County and Affected Entity shall explore options for allerative dispute resolution such as
mediation and Arbitration.

Justification:
The Bill should also create a dispute resolution mechanism for benefit s

‘_|E!|I'il'|:__! COTREACLs,

MIN/NONA/DCEF&M/234/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING.

The meeting was afigurned half past noon for a heath break and 1o be resumed at 2.30p.m. at

— =

(HON. GIKARIA DAVID, M.P. CHAIRPERSON)
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MINKTES OF THE 36" SITTING OF THE DEPARTMENTAL COMMITTEE ON
NVIRONMENT, FORESTRY, AND MINING HELD AT HILTON GARDEN INN
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LEPNT.
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7. Mr. Steve hela — CEO - Conservation Alliance of Kenya

g Ms. Olivia Adhiambo — Climate Policy Director- Wildlife Works Carbon

9 Mr. Muturi Kamau - national Network Coordinator- Kenya Oil & Gas Working
Group

10, Mr. Ray Kaur — Extractives O - Oxfam

1 1. Ms. Bilach Jimale — Program Manager/Coordinator DLCEPPG

12, Mr. Enock Ole Kimitia - Executive Officer- KENAWRUA

13, Mr. Fidel Salach - Principal Parliamentary OfTicer - Office of the Prime C5

14. Ms. Emily Mateche — Policy & Advocacy Manager — Nature Kenya

15. Mr. Mathans Browne — International Policy Research

16. Mr. Sharil Mohamed — Center Regional Coordinator — Peace and Development

1'7. Ms. Warigia — Policy Manager — Kenya Wildlife Conservancies Association

18, Ms. Carolyne Chilango- Director Parliamentary Affairs- Office of Prime Cabinet
Secretary & MFA

19 Mr. Ken Owoeh — Techiical lead Tourism, Wildlife & NRM — Council of Governors

20, Mr. Brian Mwithalka — Technical lead water, env, Council ol Governors

AGENDA:
1. Prayers
2 Preliminaries/ Imroductions
i, Adoption of the Agenda
i, Remarks by the Chanperson
Confirmation of Minules/Matters Arising
4. Public hearings/ Stakcholders’ cngagement on the Natural Resources (Benefit
Sharing) Bill (Senate Bill No, 6 of 2022)
5. Any olher Business
6. Adjournment/Date of the next meeting

MIN/NONA/DC/EF&M/227/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting o order at twenty minules past three (¥ clock lollowed
by u prayer said by Hon. Fatuma Masito, MP. The agenda of the meeting was adopted as
listed above having been proposed and seconded by the Hon. Mohamed Tubs, MP and the
Hon. Gertrude Mbeyu, MP respectively. Then everyone presents introduced themselves,

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment
1o appear before the Commitiee.

MIN/NONA/DC/EF&NM2282023: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.
The confirmation of the Minutes of the previous sitting was 1o deferred 1o the next meeting,

MIN/NO.NA/DCEF&M2292023 SUBMISSIONS BY STAKEHOLDERS

(a) Submissions by Oil and Gas Working Group.
Mr. Muturi Kamau, National Network Coordinator, Kenya Oil and Gas Working Uroup

representing 14 other organization under the Natural Resources of kenya Working Group,
submitted the following proposals on behalf of the working groups;



cluse 2 on Definitions

®szed an{amendment 10 revise the definition to include both monetary and non-
brgtary proceeds from exploitation of natural resources,

e
finition will be holistic and thus prevent limiting the Benefit Sharing Agreements to

§ shortly.

ghd and replace the term revenues with monetary and non-monetary benefits.

dion:
hsions Benefit Sharing Agreement are inclusive of both monetary and non-monetary
dAmportant in the harmonization of the defimtion with the provision under the section.

kause 2 -Interpretation

oposed an amendment to ensure that the word used is "or" and not "and™ 1o ensure
g1 the communities that are not displaced bul are found near a natural resource benefit
ym the natural resource.

foir:
tion of 4 local community bars commumities who are aflected by the exploitation of
ources in other ways other than displacement from falling under the definition of a

unity.

end the term revenue 1o be defined as anchored in the Kenva Revenue Authority
t, 2012,

estifiRalion:
= revenug” is apphicable differently in sectors covered by the Act

use 2 -Interpretation “Royalty™
end and replace the term “royalties” with the definition of Revenues from section 2
nffthe Kenya Revenue Authority Act, 2012.

n:
eed for the bill o adopt a more comprehensive definition which Includes taxes,

@k, levies, penalties, or other monies collected by government from an affected entity.

eed for the Bill to retain the Sovereign Wealth Fund. This 1s factoring the principle of
nier-generational equity and consideration ol present exploitation and exploration of
re generations.,
ere is need to adopt the definition under the Wildlife Conservation and Management

stifidprion:
netid résources are unique and expensive despite the fact that there i1s no legal framework

he same such as snake anti-venom

humend and include definition to the provided in the Constitution of Kenya 2010




Under Clause 3 - Applieation of the Act

Amend and Include a schedule that incorporates all-natural resources,
Amend Clause 3(d) and replace with wildlife resources in national parks.

Justification:
This will allow leeway for the Bill to legislate natural resources sectors not outlines under
section 3.

The issue of land ownership in wildlife conservation and management ought 1o be considered
in benefit sharing regimes. This is because the cost of conservation is borne by the host of
wildlife, only as a land use (Land Act) whether privale or community conservancies. 1018
therefore not justifiable that the same regime is applied for public lands vis-a-vis privaie and
community lands.

Under Clause 4-Guiding prineiples of benefit sharing.

Inclusion of imer-pencrational equity,

Justificition:
This will take into consideration of present exploitation of natural resources that can benelit
[uture generations.

Under Clause 6. Funetions of Benefit Sharing Authority.

a) Deletion of this sub-clause and the inclusion of a separate provision in the Bill whieh
provides that appeals arising out of conflicts be heard and determined by the Cabinet
Secretary.

Further appeals from decisions of the Cabinet Secretary can be made to the High Court all the
way to the Court of Appeal whose decision shall be linal.

Justification:

As the body responsible for overseeing the implementation of the provisions of this Bill,
appeals arising out of conflicts relating to benefit sharing agreements should be lodged with
and determined by a diflerent independent body. This is because it is likely that such confligls
may not only arise between parties 1o the benefit sharing agreement but also anse oul of certain
actions and decisions of the Commission.

b} Inclusion of regulations on local content

Sustification:

Due 1o fack of an existing law on local content, afTected entities may lake advantage hence the
Authority should oversee, coordinate and manage development of local content. Affecled
entities should be mandated 1o submit to the Authority local content plans

Under Clause 24 (3) — lmposition of royvalties and fees.
(3) Where a written law preseribes the royvalty, fees, payments or benefit sharing in a particular

natural resource scctor, the relevant written law shall apply with respect 1o that sector,

Provided that, where the terms under the provisions of this Act conflict with terms under the
relevant written law referred to above, the provisions of the law with terms that best promoles
local content and the trickling down of benefits to local communities shall prevail,



klh: naflively, this Fart be amended to make the Bill the primary statutory framework on benefit

?mri v

tistice i

1e aim of the Bill is to supersede existing legislative frameworks governing benefit

an other sectors, it can be 1o harmonize various frapmented sectoral provisions on

sharing into a single and authoritative benefit sharing framework applicable across

[ lause 25(1)— Kenya Revenue Authority to colleet rovalties

of fees alter the word rovalties.

Wiion:

sulfe consistency with section 24(1) that covers both rovalties and fees.

lause 27 (2} Benefit Sharing Agreement

h of monetary benefits as well as non-monetary which will accrue to the county.

fienie

harmonize the Bill in ensuring that benefits are monetary and non-monetary,

lause 28 Establishment of a County Benefit Sharing Committee
son with disability and youth representative

fon:
ness and equal opportunities to persons with disabilities and youth.

lause 30 (1)
ions in line with the right to aceess to information, Section 30{3)

do Article 35 of the Constitution of Kenya and section 4 of the Access to Information
It and any other written law and regulations,

i

information is a constitutional right.

Clanse 30(2)
jon should be revised 10 read,

nefit sharing agreement shall be deposited with the authority within twenty one days

gcution and a copy shall simultancously be submitted 1o the Senate.

Tt
rovide adequate time for the Benefit Sharing Agreement o be deposited with the

lamse 31

81e the teem afTected.

arion:

al resources are on land hence the justilication to use community land Act 2016 which

#a holistic and comprehensive definition of local community.

[Rldle section 31(3)



Justification:

Contradicts section 31 (1) which provides thal the members of the local community benefit
sharing forum shall be elected by the members of the local community. This clause provides
for democracy in the election as opposed to section 31 (3) that may be subject to manipulation
and interest by the respective County Executive Committee.

Under Clanse 41

Revision of clause 10 read Section 76 of the Wildlife Conservation and Management Act I8
amended by,
(1) Deleting the following words in subsection (1) "I consultation with the Commission

on Revenue Allocation, formulate guidelines regarding benefit sharing, and the nature
and manner which the same distributed”

(b} Inserting subsection (1B) "The revenues received by the National Government [rom
wildlife in National

{¢) Parks shall be paid into the National Treasury and apportioned in accordance with

section 26 of the Natural Resources (Benefit Sharing ) Act

Justification:
Incentives in wildlife conservation is a key aspect that needs to be retained in faw. There 18
therelore need 1o retain the aspect of incentives in section 76(1)

(b} Submissions by The Kenya Wildlife Conservancies Association (KWOCA)
s, Gladys Warigia, Policy Manager KWCA submitted the following proposals on behall of
the Association;

inder clause 2 -Interpretation

Amend and delete part {b) ol the imerpretation of local community. “Local community™ has
been defined under (b to include “people displaced to make way for the exploitation of a
natural resource”,

Justification:
This presents human rights concerns and may encourage exploitation that is based on
displacing communitics

Under clause 3 - Application of the Act

Proposed an amendment by Substituting 3(d) with Wildlife resources in National Parks and
National Reserves

Amend and Insert the following new paragraph immediately after Section 3;

3A-Wildlife-hased investments on compmity and private lands shall benefit local communities
andd imvestors shall provide such benefis by applving varieus oprions including infrastruciurd
educaition and secial amenities

Tnstification:

The broad application of the Bill o wildlile resources overlooks fand ownership in wildlife
conservation and management, which is critical a consideration in benelit sharing regimes,
65% of wildlife oceurs on communily and private lands, who bear the highest cost af
conservation. It is paramount that the benefit sharing for wildlife in the Bill applies only 18
wildlife on public land- National Parks and National Reserves




(Hauvse 4-Guiding principles of benefit sharing.

d Inseri|the following new paragraph immediarely affer Section Jfa); 4¢h) intre and
erational equity

ircon:

t the principle of inter-generational equity, which will promote exploitation of natural
that takes into consideration that present exploitation of natural resources benefits
cflerations.

pd Substitute Section 6(b) with the following new paragraph:

mid, where appropriaie determine royalties payable by an affecied entity in
bon with the respeciive agency with the national mandate o manage a nanral

i o

on exclides the need for the Authority to consult with respective agency with the
Wrrandate fo manage a nafural resenrce in undertaking the function of reviewing and
ang rovalties payable by an affected entity. Such consultation will ensure that all
at inform the review are considered, including the status of the resource. And the
circumgtances in the conservation of the resource.

use 7 Board of the Authority
g following new paragraphs within Section 7{1}):
tincipal Secretary responsible for Wildlife or a desipnated representaiive;
incipal Secretary responsible for Water or o designated representative;

¥incipal Secrelary responsible for Forestry or a designated representative.

use 28 and 31
e source of funds to facilitate administrative costs of the County Benelit Sharing
gcs and | Local Community Benefit Shanng Forum, including payment of the
23

TR

s silent on source of funds to cover the administrative costs of the County Benefit
committee and the Local Community Benefit Sharing Forum. Lessons drawn from
ity Wildlife Conservation and Compensation

tos established under the Wildlife Act 2013, include the need for clear source of funds
1 functions ol a commitlee,

puse 3

the Section to provide a less burcaucratic process for benefit sharing with no
ent for approval by Countly Assembly, unless it is for peneral community benefit; and
iement to deposit agreement with Senate,

L
s5 of developing benefit sharing agreement is highly bureaucratic, requiring approval
assembly prior to execution




The requirement 1o deposit copy of the execuled agreement with Senate, is redundant, since
role of Senate in relation 1o benefit sharing is to develop legislation and not be custodian of
benefit sharing agreements.

Uniler Clause 31

Replace local community  forums with relevant existing local community institutions,
including representation by community land  management commillees for registered
community lands within a ward area.

Justification:

Local Community Benelit Sharing Forums lack independence; their election, meelings and
allowances are facilitated by the county government; the forum allegiance shall then be to the
County governments and not the local communities they represent

New Clause: General Recommendations:

1 Exempt benefit sharing of wildfife and forest resources aecnrring ol
conumunity and private lands from application in the Bill. Communities and
landowners with wildlife on their land directly and largely bear the management and
operations costs of wildlile. Subjecting the benelit sharing of extraction imterventions
on community and private lands 1o a national benefit sharing structure and formula, and
which further allocates a low percentage of benefit to communities, not only serves as
an dis-incentive o uptake of conservation on these lands bul also threatens the well=
being of wildlile, majority of which is outside National Parks and MNational Reserves.

2. In the afore going, include a provision in the Bill that wililife-based
investments on community and private fands shall benefit local communitics amd
investors shall provide such benefits by applying various options including
infrastructure, education and social amenities.

The Bill ought to factor the unigue aspects of each resenrce; the difference between
renewable and non-rencwables/extractive resources; and the different governing principles of
benefit sharing meluding consideration of the party that bears the cost of maintaining or
conserving the resource, especially the non-extractives like wildlife.

{¢) Submissions by Nature Kenya.
Ms. Emily Mateche, Policy & Advocacy Manager, Mature Kenya made the Tollowing
praposals on behalf of the Organization:

Under Clause 2 on Definitions
Mroposed the following amendments:

a) “affected entity” means an organization or person involved n the conservation,
management or exploitation of a natural resource”
Amend the definition of benefit to read as follows;

Iy “benefit” means any gains, proceeds or profits from the exploitation ol natural resources
that are determined not to lead 10 the following risks:
(a) Reduction of returns on green projects thus reducing the incentive to invest in green
CCOnOMy projects,



(b} I@crease in the cost of solar power which will discourage people from installing solar
Mnels and drive some users back to fossil fuels such as kerosene,
(c} Ilcrease the cost of wind power, keeping electricity bills high and driving up inflation.

jcreafge Rost of exploiting water legally, driving people to continue illegal abstraction.

Agand the daefinmition of benefit sharing to read as follows

yencfit 8haring™ means the sharing of any benefits arising from the exploitation of natural
sourgesin a fair and equitable manner where the costs aceruing to communitics conserving
c refodree as the most important custodians are offset for local communities to sce net
nel@s from natural resources projects in order to preserve the natural resources,

ndef Clause 3 - Application of the Act
hpogedian amend to include the following natural resources:
) soif afd sand; and

cedpyllem services whose value is vet 1o be determined.

tifigation:
BRI Beeds to recognize that there are natural resources whose value today is yet to be
dterngned.

ecpsystem seevices offered by the resources need to have a value. These services include
gan r Fainfall, clean water, shelier, carben sequestration and medicinal values.

donderfelause 6(1)-Functions of the Authority
end (Hause 6(1) by adding the words “relevant stakeholders and communities™ after the
ard “fofity”;

£

pderflavse 8
nencihe definition of benefit to read as follows—

=

mdnigs paid into the sovereign wealth fund under subsection (1)(a) shall be paid as follows
th fdllowing funds constituting the sovereign wealth fund

| (a) fl ' Wo per cent shall be paid into a futures fund; and

ety §eight per ceni shall be paid into a functional natural resources fund, to be used for
qtural fré&&ource conservation, rehabilitation of depleted natural resources and economie
@nl of communities,

n:
ndergoing serious degradation and urgent action is needed. The best investment for
peneration i1s intact natural resource base.

use 26 (1) Revenue Sharing ratio

10 increase the percentage for community projects from 40Fs to 60% to read as
ol logus:

OO of the revenue assigned Lo the county Government shall be utilized 1o implement local
onmuiullity projects geared towards protecting, conserving and promoting sustainable use
af naguil resources while 40% shall be utilized For the benefit of the entire county.”




Justification:
Communities bear the greatest responsibility and costs towards protection and conservation of

natural resources,
The Bill needs w provide for adequate incentives.

Ceperal comment

In addition 1w “exploitation” of natural resources, the Bill needs 1o factor in management and
conservation of natural resources.

() Submissions by Worldlife Works,
Ms. Olivia Odhiambo, Climate Policy Director Wildlife Works submitted the following
proposals on behall of the Organization:

Proposed that the new Bill 1o make clear that conservation and nature positive projects do nol
qualily under the definition of exploitation. The definition is unclear, as it refers to the use of
natural resources. This could encompass conservation or even projects which uplifi
biodiversity.

Refer to Climate Change (amendment) Bill 2023for all carbon related benelit sharing
:‘Ql;ll]il:.‘l'!'ll_‘l'llfi, soas not o double 1ax or confuse.

FFurther, they proposed to remove reference 1o wildlife Conservation and Management Act al
Article 41. The inclusion of Natural Resources (Benelit Sharing) Bill 2022 in the WCMA,
will disincentivize wildlife and hiodiversity conservation, making it more difficult for Kenya
10 achicve its sustainability tarpets.

MIN/NONADCEF&M230/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING.

There being no othel business, the meeting was adjourned at 4.50pm. The next meeling is 1
be held on notice.
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l. » Hon, Gikaria David, M. -Chairperson
2. fhe Hon, Charles Kamuren, MI? -Vice-Chairperson
! 3. e Hon, Mbalu, Jessica Nduku Kiko, CBS, MP

4. Whe Hon. Mwanyanje Gertrude Mbeyu, MP

5. Whe Hon. Salim Feisal Bader, MP

6. it Hon. Onesmus Ngogoyo Nguro, MP

i Hon. Jgseph Wainaina lraya, MP

g Hon. Emathe Joseph Namuar, MP

B, Hon. Masito Fatuma Hamisi, MP

10.@he Hon. Elijah Njore Njoroge, MP
1. ghe Hon, Tubi Bidu Mohamed, M
[2. 0 he Hon, Titus Lotee, pMP

3. e Hon. Yakub Adow Kuno, MP

MOLPG

1. e Hon, Kemei, Beatrice Chepngeno, MP
FSENT

e Hop. Biribae Said Buya, MP,

! !

INATEENDANCE: SECRETARIAT

11. & Fredrick Otieno = Clerk Assistant |

iE. 8 Marcy Wanyonyi - Sentor Legal Counsel

i i Hamdi H. Mohamed - Clerk Assistant 111

4. Pridoseph Kuria - Research Officer

!5. % Catherine Mukunyi - Serjeant-At-Arm

6. W Edith Chepngeno - Media Relations OfTicer

57 LLKI JLHERS.

|-I. Sharmake Mohamed — Chairperson - NCEA

2. W Clarice Wambua - External Legal Counsel - Conservation international

lfF. s Cecilia Githaiga -~ Managing Partner/ Advocate - Wangari Githaiga & Co, Advocate
A, Mg Gitahi Githuku — Human Relation - Sambury Women Trust

¥l Jane Mariwas — Executive Director — Samburn Women Trust
. W5 Mercy Mumbu — Advocate - Sambura Women Trust




7 Mr Steve ltela — CEO - Conservation Alliance of Kenya

8. Ms. Olivia Adhiambo — Climate Policy Director- Wildlife Works Carbon

0. My Muoturi Kamau - national Network Coordinator- Kenya Oil & Gas Working Group
10, Mr. Ray Kaur — Extractives P.O - Oxfam

I1. Ms. Rilach Jimale — Program Manager/Coordinator DLCEPPG

12, Mr. Enock Ole Kimitia - Exceutive Officer- KENAWRUA

13, Mr. Fidel Salach - Principal Parliamentary Officer - OfTice of the Prime CS

14. Ms. Emily Mateche — Policy & Advocacy Manager Mature Kenya

15 Ms. MNathans Browne — International Policy Research

16, Mr. Sharif Mohamed — Center Regional Coordinator — Peace and Development
17. Mr. Liban Golicha — Coordinator — PARAAN
AGENDA:
. Pravers
2. Preliminaries/Introductions
i, Adoption of the Agenda
1. Remarks by the Chairperson .
1. Confirmation of Minutes/Matters Arising
4. Public hearings/ Stakeholders’ cogagement on the Natural Resources (Benefit Sharing) Bill
(Senate Bill No. 6 of 2022) )
3. Any other Busincss
6. Adjournment/Date of the next meeting

MIN/NONA/DC/EF&M223/2023: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at forly minutes past nine O'clock followed by a prayer said
by Hon. Feisal Salim Bader MP. The agenda of the meeting was adopted as listed above having been
proposed and seconded by the Hon. Yakub Adow, MU and the Hon, Fatuma Masito, MI? respectively.
Then everyone presents introduced themselves.

The chairperson thereafier welcomed the stakeholders and acknowledged their commitment Lo appear
before the Commitlee.

MIN/NONADCEF&M/224/2023: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

The confirmation of the Minutes of the previous sitting was to deferred to the nexl meeting.

MIN/NOLNA/DC/EF&M225/2023 SUBMISSIONS BY STAKEHOLDERS
Various stakeholders appeared before the Committee during ils public hearing on the Natural Resources
(Benefit Sharing) Bill, 2022 and made the following submissions:

41 Sulimissions by Peace and Development Network Trust Peace-MNet Kenya
: |

: ; i s i . o
In a meeting with the commitiee held en Friday, 67 October 2023, M. Mohamed Sharifj Peace-Net
representative made the following submissions on the Bill:

Under Clynse 3

Amend clause 3 by deleting Section 3 (B) of the proposed Bill or amend it 1o exclude benefit sharing [rom
waler for subsistence farming and livestock use.
2 t Page .



iz along the border areas between Garissa and Tana River Counties, conflict have persisted
of contested boarders and territaries, access to resources such water and pasture and competing
es such land and water particularly between pastoralist and farmers.

Clause 28
cluse 28 (Qd] and include youth in the membership ol the Commitice

Clause 29

clause 15 sub-section 8 should read as the County Chief Qfficers responsible for matters reloting fo
anrces In the respective counties shall serve ax joint secrelaries ta the Commiiiee.

missions by Conservation International.

rigc Wambua, External Legal Counsel, Conservation International made the following submissions

use 2 |

n amendment 1o the following words be interpreted as follows:

entity” means. any for-profit organization or person involved in the exploitation of a natural
which this Act applies

follows—

entity” means an organization or person involved in the conservation, management or
n of a ngtural resource”

farr: The Bill's scope of application should only extend to for-profit entities and should exclude
entities, whose activities are intended to promote social benelits such as relief of poverty and
ntal pregervation.

ion" means the extraction or non-renewable use of a natural resource for commercial benefit
es activilies directly causing a net conservation or enhancement of natural resources,

n: This new definition is necessary in conformity with Kenya's sustainable development

ell as the use public goods such as the "Use” of "sunlight” and "wind” for good and not
ntally harmiul, which as currently drafted under the Bill cannot be "used” for commercial
hout being deemed exploitation. No costs should be imposed on sueh activities and only
ntally destructive aclivitics, as opposed to measures that promote their conservation or net
tigation should be penalized.

munity” means people, including marginalized communities in accordance with the provisions
260 of the Constitution, living within or nearby an arca where a natural resource is situated, who
d 1o make way for the exploitation of a natural resource or whose livelihood is directly or
allected by the exploitation of that natural resource.



Justification: The proposed definition of local community should be expanded to reference margmalized
communities and the effect of natural resource exploitation should be broadened to over more than just
displacement of a local community,

" pon-monctary benefits™ means any benefit, other than monetary such as job creation improved
community infrastructure for health, education and social amenities, among others. '

Hustification: The term nen-monetary benelits have not been delined in the Bill despite being used in
Section 27.

There is need to deline this term in order to bring clarity 1o Section 27 which calls for the inclusif_nn al non-
monetary benelits in the benelit sharing agreement between affected entities and county governments

wetakeholders™ means any affected entities, affected counties, local communities and national
povernment entities directly involved in the exploitation of natural resource,

Justification: The term "stakeholders” as been used in Seetion 6(1) of the Bill. 1t theretore needs to be
defined in order 1o lay out he various stakeholders engaged in the exploitation ol natural resources and
entitled to benefits from the project, for clarity.

Under Clanse 3
This Act shall apply to the following natural resources where the exploitation is on land delined 88 public
land under Article 62 of the Constitution:

a  sunlight,

b service and underground waler,

IForests, biodiversity and genetic resources,
d o Wildlife resources

industrial fishmg,

wind,

Creothermal resources

mlinerals and;

PPetroleum

L

s =

-

Justification: The bill does not take cognizance of the fact that not all ex ploitation is public owned.

Under Clvse 4
Amend clause 4 and insert paragraph (h) which read incentivization of environmental copsgryation
CCTIvITies.

Justification: This addition is necessary to emphasize that all actions carried out under the Bill shall be
underpinned by the use of economic and tax policy 1o encourage, as opposed to discourage,
environmentally friendly activities, such as climate mitigation and adaptation and natural resource
conscrvation,

4 - 1 .
|Page



use O
use 6 hy deleting paragraph (g). Instead, proposes the inclusion of a new separate dispute
lause that enables access to independent mechanisms for resolving conflict,

n: Section 601 )(g) of the current Bill provides that the Authority should determine appeals arising
cts regardmg the preparation and implementation of benehit sharing agreements.

ite the fact that the Authority co-ordinates the preparation of the agreements.

Ng) should therefore be deleted 1o comply with t
case in i'whiuh they have an inerest™

e patural justice principle that means “no person

6(3} (C), obligations imposed on Kenya under any international treaty or agreement relating to
tion of natural resources, their conservation, environmental protection, including but not limited
vention jon Biological Diversity and the United Nations Framework Convention on Climate
any pl'@mcnl or agreement thereto,

i Kenya has commitled isell to a vanety of international environmental law (realics or
that promote natural rescurce conservation and climate miligation. Such obligations should also
ed beyohd traditional "exploitation.”

use 7

use H(2) (a) in that the Chairperson shall be competitively recruited by the Public Service
n and appointed by the President by notice in the Gazette. (b) The Chairperson shall perform the
mclions:

chairing and leading board meetings;

ensuring that meetings are conducted in an orderly and efficient manner;

coordinating the recruitment and selection of members of the Authority; and

mangging the relationships between the Authority, the public and all relevant stakeholders.

n: The functions of the chairperson have not been outlined in the Bill. 1t is important to state the
in erder to distinguish the roles from the Chairperson from those of the [Xrector-

|
1) who fis the Chiel Executive OfTicer of the Authority and secretary 1o the Board. While the
G are enumerated, those of the Chairperson are not,

se 24
ing the modification of Section 240 1){e) and adding a new section (1) as follows:

ons of the affected entity under any existing benefit sharing agreement with the affected county,
nmunity development agreement with impacted communities, any agreement with other
stakehalders, or obligations imposed by existing laws and regulations.

vity's positive contribution to the environment as a justification for reduced or zero royalties

p: Section 24(2) (e) has been modified in the proposed recommendation in recognition of the
ting h::.r'lc:filr.shm'ing agreements are nol usually made just between alfected entities and county
5. On the contrary, there usually exist other parties such as individuals, community
5, povernment entities and many others, that impose obligations on the affected entity. In fact,




the Climate Change {(Amendment) Bill, 2023, already requires project proponents to mlﬁr inte a
"communily development agrecment” with impacted communitics.,

Sub-section (1) is added 1o ensure the positive contribution of an activity is considered when determining

rovalties as a means ol incentivizing more of such projects.

Proposed an amendment 1o Seciton 24(e)d) 1o include the benefits enjoyed and cosis .u':'r_u.l'.rll'.?'dI ﬁ_]-" eacit in
the exploitation of the nofural resource andany existing benefit sharing agreement with an affeeted entity

Justification: This is necessary because communities are contributing on the growih and development of
the Torest resources through participating in forest management and or establishment.

Forestry unlike other natural resources has 1o be developed by the communities through planting, managing,
protection and harvesting.

Under clause 27
The proposed Bill under Section 27 contradicts the Mining Act which grants the Cabinel Seeretary
mandate 1o grant rights 1o exploit mineral resources. i

Mew clanse; 27(3) A
Insert a new section 27(3) stating as follows:
The following shall be exempt from the requirement o enter into benelit sharing agreementimnder this
section

(a) An alfected entity conducting environmentally beneficial activities; or

(b) An affected entity already subject to benelit sharing under an existing written law.

Where any dispule arises on whether an affected entity is conducting environmentally benef ltlnihﬂt‘-'ﬂm
under subsection (@), this dispute shall be settled in accordance with the dispute resolution [H‘l:l‘rhml‘ﬁ sel
out in section 44,

Undder clanse 30 (1)

Insert aned the county assembly shall review and apprave the benefit shaving agreement w :rfmrﬂrrrry e, 5
of receipt of the agreement, failure of which the agreement shall be deemed as approved immediately afier
Countly government.

Justification: |
The Bill should be cognizant of the political economy and devise ways to ensure MUAS do I‘I.ﬂpﬂhllli.l.-"l:.,
ceonomic issues leading to minimal or no gain to their constituent. A case of K arede mines where the
political cconomy led 1o delays in econom ic gains for the people can be used as a reference :-:luﬂ,}@.

Under clause 31
Delete sub-section (3)

GlPage



h

3 of this section is unreasonable. The sub-section aims to impose criminal liability on every
oration regardless of knowledge or intent and should be truck oft. Such punitive punishments ill
rage project proponents rom investing in Kenya,

end sub-section (4) as follows:

entity that continues to he in breach of this Act that is convicted of an ofTence within this A,
le 1o the cancellation of its licence.

n:
4 is vague, unclear and creates an opporiunity for negative exploitation, It 15 not ¢lear what
his Act means, there is need for clarity on what would possibly warcant an aflecled entity's loss
-

Howing new sub-section (8) The Connty Governmeni shall facilitale and ensure the warestricted
nformation necessary for the Local Community Benefit Sharing FPorwm to carry s functions,
imits ofljany written law.

|

(2)(a) and (1)

lause 372} c) an additional mandatory of fine if, as a resull of the conduet that constituted the
e person received a quantifiable benefit or any other person suffered a quantifiable loss.

"
of stolen funds through an additional 'mandatory fine” is a remedy under the Bribery Act (2016)
ti-corruption and Economic Crimes Act (2003),

use 43
should be harmonized with the Petroleumn Act which enacts Government share of 753% while
proposes 60%.

n
rted amendment of the Petroleum Act provisions will run into headwinds as it reduces GOR
re under the Petrofeum Act from 75000 "0, to 600/0 and increases the County Government o 40,

¢
lause 440 1) that states: The Commission shall iake appropriate steps to resolve any disputes or
i connection negaliation and performance of benefit sharing agreements.

wity and affected entity shall explore options for alternative dispuie resolution such as mediation
i

i
wuld also creaic a dispute resolution mechanism for benefit sharing contracts.

[
se 38(3)

csub-clause 38(3) that siates; Where an affecred entity has priov (o the commencement of the Act
fered inlo a benefit sharing agreement for an ongoing project, the terms agreed shall continue io
wen tihe i,r:rn'."r'ﬁ:-.' unfil their contractual exping,




New Claunse;
Insert new seetion 44 on dispute resolution

44113 that states any dispute arising nnder this Bill shall be subject i the first instance fo the elispute
resolution mechanism sef out in the benefit sharing agreement within thivey days from the dote the dispuie
is roigedd

(2) Where a dispute is not resolvable in aceordance with subsection (1) as o henefil sharing agreement is
nedl vel in foree; the benefit sharing agrecment does nod confain o dispatie resolution mechanism elause, or
the dispute is not vesofved within thirty devs ax required, the dispiie shall be referred to the National
Envirommentad Tribunal.,

() Submissions by Pastoralisis Alliance for Resilience and Adaptation Across MNations-PARAAN
My Liban Golicha, PARAAN, Member Organizations submitted the following:

THAT. the concerned authority be compelled 1o allocate more time for comprehensive public
participation 1o ensure that the voice of all concerned were heard as required the law,

2. The invitations for public participation in the bill 1o be made through local radio FM&Toen: &
wider audiences and participation. .
3. The benelit sharing vations out of revenues generated by the action of concerned entity be clearly

guantificd in the provision of the bill; by indicating what percent of the total revenue bnbe given
out by alTected entity as benelit other concerned parties, :

4. The bill 1o have clear provision for free prior mformed consent as provided in the law,

5. The concerned authority in this and any other matter of this nature 10 be compelled 1o observe
the rule of law,

6. The bill to be accompanied by an explicit by-law that states clear procedures of resource
exploitation and benefit sharing, '

7. The concerned authority to look into rightful selection processes for community representatives
{especially in the case of extremely marginalized communities) and into thewr ]'rl'rrtc[;i;‘.:n of the
rightfully appointed community members from other inlerest groups.

(i) Submissions by Samburn Women Trust
Ms. Jane Meriwas, Executive Director, Samburu Women Trust submitted the following on behalfofihe

SWT:

Under Claunse 3
Amend Clause 3 to include “land” as a natural resource and as part of the application of the Act:

Tustification: The L]l!::k:t'mll of Land as a natural resource is nol incorporated here.

Under Clawse 4
Insert a sub-clause that states “the gpuiding principles shall be interpreted in o manrer ihere permis aned
adveces the rights and interests of the host communities ™

Jusiification: To include the rights and interests of the local communities.

Under clause 6
Include an appeal framework against some decisions of the Authority is required/necessary




se 7

amendment for a review of the various theme sectors identified 1o rationalize or reduce them
o many and other pertinent ones such as fishing and wildlife are not even included.

se 28

ip ol the committees should ensure that social and ethnic minorities are represented in the

e removil of Mational Wealth Sovereign Fund and MNational Royalties Fund considered in the
prsions of this law with a view of including a sustainability national fund into which the country
to for the common good of tomorrow and the future generations.

the affected areas and encourage compensations into community initiatives for common good.
| otk -

e would be where mass technology transfer initiatives would be suggested as some of the benefit

pdels by the investors.

r: Matural resources do pet depleted and it is only critical 10 reconsider this anomaly with the

Il'liﬁ-"iiﬂ*lli by Narth Eastern Conservancies Association (NECA).
ake Mohamed Sheikh, Chairperson, North Lastern Conservancies Association submitted the
@proposals on behalf of the NECA:

af wildlife from the Bill

-'E'J‘F‘J.'F{"I'ﬁ?uf.lll?u' CONLE,

fion: It is paramount to factor in the cost of wildlife conservation when determining the benefit-

tio for wildlife resources. This will provide a more accurate representation of the financial

o and commitments faced by stakeholders involved in conservation efforts. Especially community
i on.

atfon of fand ovwnership

on: The bill should consider land ownership, notably the distinction between national parks,
8 private, | and communily conservancies. The benelits aceroed from these arcas should be
d in line with ownership and the contributions made by respective stakeholders,

imsection 70 of the Wildlife Conservation and Management Act (WMCA)

jon: Seetion 76 of the Wildlife Conservation and Management Act (WCMA) provides vital
for wildlife conservation. We strongly advocate for its relention as it 1s essential for incentivizing
nling conservation efforts.

i with the Commnity Lands Aet 2016



Justification: The bill should be reconciled and aligned with the provisions of the Community Lands Act
of 2016 10 ensure that community rights and interests are adequately protected and championed.

Cammunity participation in decision making

Justification: To foster a sense of ownership and responsibility, local communities should be actively
involved in decision-making processes regarding the exploitation and management of natural résources
within their jurisdictions.

fonvivonmented Impact Assessments

Justification: Any exploitation of natural resources should be preceded by comprehensive Engironmental
Impact Assessments (EIA) to ensure that activities are sustainable and will not lead to imeversible
environmental degradation.

Revernue refmvesimmeni

Justification: A percemtage ol the revenues generated lrom natural resource exploitation should he
reinvested in environmental conservation and community development projects (o ensure sustainability
cnhance communily wellare. "

mmmu1.mmu{:xiﬁ-‘&mmmum: ADJOURNMENT AND DATE OF THE NEXT SITTING. .

Ihe meeting was adjpurned hall past one o°clock for a heath break and to be resumed at three a'elock ai
|||.L' SAME YaEnume.
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\. (HON. GIKARIA DAVID, M.I". CHAIRPERSON)
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! CONSIDERATION OF THE NATURAL RESOURCES {(BENEFIT SHARING)

BILL (SENATE EILLS NO. 6 OF 2021) BY THE DEPARTMENTAL
COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

‘he Wepartmental Committee on Environment, Forestry and Mining is established pursuvant to

Assembly Standing Order 216, and is mandated to, inter alia, “study and review alf

Jatichal
roisiftion referred to it".

The lonal Resources {Benefit Sharing) Bill (Senate Bills No. 6 of 2022); was read a First Time
on TRursday, 17" August 2023 and thereafter referred to the Committee for consideration and

epoing to the House,

Pursgant to Article 118 (1) (b) of the Constitution and Standing Order 127 (3), the Committee on
22" Rupust 2023 placed an advertisement in the print media and parliamentary website inviting
the piblic to submit memoranda on the Bill. In this regard, the Committee has scheduled a public
g and stakeholders engagement retreat on Friday, 6™ and Saturday, 7" October 2023 at
Garden Inn Hotel, Mombasa Road, Machakos County.

heari

Hilt
?l"he
PI'I

insti

--.- mittee is pleased to invite your instituion/organization to the retreat to make submissions
2 Bill. A copy of the retreat programme is aftached. It is expected that each

ion/organization/individual will cater for their own expenses.

-Jl'h: »fficers responsible for the coordination of this activity are Mr. Fredrick Otieno who may
be chniacted on Tel. No. 0724 561517 or email address [redrick oticnowparliament go ke, and
email address

- Hamdi Mohamed, Tel. Mo, 0724742973 or
ohamed(@parliament.go . ke.

JEREMIAI W, NDOMBI, MBS
For CLERK OF THE NATIONAL ASSEMBLY
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CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT SHARING)
BILL (SENATE BILL NO. 6 OF 2022)

grence is made to our letier Ref: NA/DDCEF&M/2023/049 dated 11% October 2023 on
the above subject matter (copy attached).




Due to some unforeseen circumstances, the Committee resolved (o reschedule the meeting to
Tuesday, 24™ October 2023. The meeting will take place at Weston Hotel, Langata Road at
1000 am. Any inconvenience caused by the change is regretied.

The afficers responsible for the coordination of this activity are Mr. Fredrick Otieno who
may be contacted on Tel. No. 0724 561517 or email address Tredoick otienc e parbament. ga b,
M, Hamdi Mlohamed, Tel. M. D724742973 or ermail address

namdi.mohamedparliament.go.ke.
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JEREMIAH W. NDOMBEIL, MBS
For: CLERK OF THE NATIONAL ASSEMBLY
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Cabinetl Scoretary
Ministry of Environment and Forestry
NHIF Building, Ragati Road, Upperhill
MATIROITE

Mr. Davis Chirchir

Cabinel Secretary
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Kawi Complex, Off Red Cross Road
NAIROEI

Dr. Alfred Mutua, EGH
Cabinet Secretary

Ministry of Tourism and Wildlife
Tourism Fund Building
NAIROBI

Ms. Aurelin Rono

Principal Secretary for Parlismentary AfTairs
Office of the Prime Cabinet Secretary
Mational Treasury Building

MATROIE]
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RI FﬂNﬁ]lEHAT]UH OF THE NATURAL RESOURCES (BENEFIT
SHARING) BILL (SENATE BILL NO. & OF 2022)

e 103 i mnde to our carlier letier Ref: NA/DDC/EF&M2023/045 dated 27™
Segteinber, 2023 and the replies by the Ministry of Environment, Climate Change and
Fogpstry lhmugl letter Rel. MEF/CS/015/2018 dated 5" October, 2023 and the Ministry of



Tourism, Wildlife and Heritage through letter Ref. SDW/1/47/1 dated 3™ October, 2023 on
the above subject matter.

The Committee considered your request and acceded 10 reschedule the meeting to consider
the Natural Resources (Benefit Sharing) Bill (Senate Bill No. 6 of 2022) (o Tuesday, ] 7th
October, 2023 at 10.00 am. The venue of the meeting will be communicated.

In addition to the agenda, the Ministry of Environment, Climate Change and Forestry will be
expected to apprise the Committee on the status of preparedness and measures put in place by
the Government to address challenges and opportunities expected from the El Nifio rains.

This is therefore to invite the Cabinet Secrctarics for the meeting who may be accompanicd
by a maximum of five (5) key technical officers from cach Statc Department to assist in
bricfing the Committee in the course of the procecdings.

The officers respensible [or the coordination of this Activity are Mr, Fredrick Otieno who
may bec  comtacted on  Tel Mo, 0724 561517  or  cmail  address
fredrick.otieno@parliament. go ke, Mr, Hamdi Mohamed, Tel. No, 0724742973 or email

Y ours

JEREMIAH W. NDOMBEI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: tHon, Roselinda Soipan Tuya, CBS
Cabinel Sceretary ‘%3_' .
Ministry of Environment and Forestry )
NHIT Building, Ragati Road, Upperhill
P.O. Box 30126-00100
NATROIEI

Mr. Davis Chirchir

Cabinet Sccretary

Ministry of Energy and Petroleum
Kawi Housc

NAIROI

Mrs. Peninah Malonza, OGW

Cabinct Seoretary

Ministry of Tourism, Wildlife and Heritage
Tourism Fund Building

P.O. Box 30430-00100

M=, Aurclia Rono

Principal Secretary [or Parliamentary Affairs
Office of the Prime Cabmet Scerelary
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INVITATION TO SUBMIT MEMORANDA

8(1] [b) of the Constitution requires Parliament to facilitate public participation and involvement in i_hu
businessiof Parliament and its Committees and Standing Drdar 127[3) of the National Assembly Standing
e Committees considering Bills to facilitate public participation:

legislat
+ Orders res

oL
. AND

| considerafic

Natural Resources [Benefit Sharing) Bill [Senate Bills No. 6 of 2022] was read a First Time on Thurndﬂ.
and t referred to the Departmental Committee on Environment, Forestry and Mining for

iporting to the House;

T IS NOTRFL the Resources [Benefit Sharing] Bill [Senate Bills No. 6 of 2022) is a Bill originating from
the Senafl sporfsofed by Danson Mungatana, which seeks to provide a legislative framework for the establishrment
and e a of banafit sharing in natural resource exploitation between natural resource exploiters, the |

rnments and local communities and to that end provides that the Commission for Revenue

{

with Article T18{1] [br] of the Constitution and Standing Order 127(3]) of the National Assembly

National Assembly hereby invites the public and stakeholders to submit memaranda on the Bill
on Environment, Forestry and Mining.

$Hﬂhu!mrﬂahleﬂfﬁu,manﬁﬂammﬂuihmm on www.parliament.go.ke/

ed to the Clerk of the National Assembly, P.0. Box 41842~ 00100, Nairobi: hand-

Fﬂut. Main Ftl.;t_t Iup;lfﬂlltp. Nalrobi; or emailed to cnaf@parliament.go. ke to be

cmm;mmmm
(22" August 2023)
For the Welfore of Society and the just Government of the Peoph
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REPUBLIC OF KENYA

NISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY

) H;_"MSSIDN ON THE NATIONAL RESOURCES (BENEFIT SHARING)

L, 2022

s the view of the Ministry that the Natural Resources sector does not
d a stand-alone law to govern Benefit Sharing since benefit sharing is
¢ specific to a sector and also to a project.

néﬁt $haring should be left to each sector specific law to govern. Several
sof Parliament governing natural resources have already set out benefit
ring frameworks which are being implemented in accordance with these

mple:

he Climate Change (Amendment) Act, 2023 has set out the benefit
rng mechanism in the Act for communities which will be in the
mmunity Development Agreement (CDAs) for benefit sharing in Carbon

jects.

“Carbon Market Laws under this Ministry have provided for very
cific Community Agreements that have benefit sharing component
cific to the Carbon Projects. Community Development Committees
@ also been established for governance under the CDAs with
mgmbership from the county government. Revenue sharing to the
Gavernment has also been captured by this Law.

2.Farest management and development is adequately provided for in the
Fpest Conservation and Management Act, 2016 including the
defrelopment of participatory Transition Implementation Plans (TIPs) to



support uptake of devolved forestry functions to the county level which
prioritizes forestry matters in county financial planning as it is adequate.

3. There are major overlaps in this Bill with the existing FCMA, 2016.
especially on dealing with community participation clearly spells out in:
application for community participation; obligations of a forest
association; assignment of forest user rights; termination or variation of a
management agreement; forest conservation and management, and
customary rights,

Our proposal therefore is as follows:

a) Have each sector of Natural resources deal with berefit sharing in
their framewaork laws

Or in the alternative,

b) Delete section 3(C) of the proposed Bill



HQANORABLE MEMBERS OF THE DEPARTMENTAL COMMITTEE ON ENVIRONMENT,
FORESTRY AND MINING

Thé Mipistry of Mining, Blue Economy and Maritime Affairs is honored by the
in Iﬂﬂ nl to submit comments on the Proposed Natural Resources [Benefit
Shiring) 'Bill, 2022 [hereinafter referred to as the proposed bill). This is in
agprediating that the Ministry is directly concerned with matters of Natural
Rabou Benefit Sharing and the fact that minerals have been captured
unider fection 3 of the proposed bill. The Ministry will therefore address the issues
thipug e attached matrix.

Bag E|‘tl ound

Natural Resource Benefit Sharing Bill was developed and presented
n Ministry of Petroleum and Mining to submit comments on the said
Ministry presented its submissions explaining the overlap of functions
rally, that minerals be excluded from the Natural Resource Benefit
bill. The Ministry’s recommendations were considered and
ntly, minerals were removed from the schedule of the natural
to be covered by the then-proposed bill and for good measure.

In$018
tofthe
Bil§  Ths
and g
Shitaring
sulbsed
regourd

[ A tached is a copy of the Bill

Hawevet, despite the Ministry's memoranda and explanation that the Mining
Adt hds provided for a comprehensive revenue-sharing Framework under
Sahtiog 183 (5) of the Mining Act and provisions for royally setting by the
e 'ir"l t'Secretary under section 183 (2) of the Mining Act, the Ministry finds
its :f I initial position hence our subrissions.
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STATE DEPARTMENT FOR MINING COMME

NTS ON THE NATURAL RESOURCES (BENEFIT SHARING) BILL, 2022

S No. |Clause of the|Marginal 'Seetion and Provision of the Mining Act, 2016 [COMMENTS AND RECOMMENDATIONS
Natural NoteProvision
Resource Natural Resource
{ Benefit (Benefit Sharing) Bill,
| Sharing)  Bill, 2022
2022
INTERPRETATION OF TERMS
1. |Clause 2.|Reads.... “Includes|According to the Mining Act Section 182 and|The general nature of the definition of rovalty in the proposed
Interpretation:  |fees or payments by|183, Fees and charges are different from|bill contradicts the provision of the Mining Act where Royalty
“Royalty™ whatever name, paid by|royalties. is charged at a prescribed rate on the value of the exploited
an entity for the|Fees and charges include: application filing fees, |mineral resource.
exploitation orjannual ground rent, report filing fees, fees for
exploration of a natural |access of geological data and fees to access|Also, this Ministry’s concern with the proposal is that a portion
resource in Kenya™ public registers. |of the monies are utilized to fund the Ministry's regulatory and
Y operational activities in appropriations-in-aid (A-in-A) and are
Royalties on the other hand are payable in respect|therefore not remitted to the Consolidated Fund.
of the various mineral classes wonfextracted by
virtue of the mineral right. They are prescribed|The proposed definition of royalty includes fees and charges
rates by the Cabinet Secretary in charge of|even in the exploration stage. This is not tenable considering
Mining. that an entity at this point has yet to establish the resource's
presence, value, and extent,
Proposal: The Mining Act sufficiently covers what royalties
are and on what basis they are charped. —
2. [Clause 2. "benefit sharing|Section 183(3) of the Mining Act has provided a|The Mining Act provides a framework for sharing of royalties
Bernefit Sharing|agreement” means an|rovalty sharing framework; that rovalties payable|between the National Government, County Government and
Agreement agreement on  the|will be distributed as follows— seventy percent|the Community.




oy




the exploitation  of
natural resources shall
be shared oul between
an affected entity and a
county:

Counly Government; and ten percent to the
community where the mining operations occur.

Proposal: The legal framework on benefits sharing under the
Mining Act is sufficient.

3. |Clause Z.|Reads... “(a) people/According to the Mining Act Section 4|The proposed definition of community in the bill is limiting, in
Interpretation:  [living in a ward within "communily” means a group of people living that the effects of large-scale mineral resource exploitation
“Local which a natural | around an exploration and mining operations area; usually affect people in more than one ward, who need a
community™ resource is located, (b)lor a group of people who may be displaced from lconsideration  based on the extent of the impact

people displaced to|land intended for exploration and mining| The Mining Act has provided for this flexibility.|

make way for|operations;

exploitation of natural Further the Mining Act has provided for the establishment of]

resources.” Community Development Agreement (CDA) between the
large-scale miners and the community, Therefore, this proposed
change of the definition affects the implementation of the

h\\ already existing Community Development Agreements,

Proposal: The Ministry has prepared regulations which are |
hinged on the definition of comm unity according to the Mining|
Act. The committees have been constituted and gazetted perthe| |
Mining Act.

4. |Clause 3 (h).|Inclusion of “minerals™ |The Constitution under Aricle 60, 62 (1) (f), 66|Section 6 (3) states that the national government’s control over
Application  of (2). 69 and 71 and the Mining Act Section 6 vests|the minerals shall be in accordance with the Mining Act 2016.
the Act. the ownership of minerals to the people of Kenva| The Cabinet secretary for Mining is given the general

to be held in trust by the National Government.  |administrative powers of the act under section 12 of the Mining
Act, _
To effectively-manage the mineral resources; the mining act —
established the following directorates and institutions. |
l. Directorate of Mines
!, e | e e e S Mincral RishieBoacd "
— 4. National Mining Cooperation
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FUNCTIONS OF THE BENEFIT SHARING AUTHORITY

3. |Clause 6. ajcoordinate the|Section 183 (5) of the Mining Act provides a|The Mining Act under section 183 (3) has already provided a
Functions of|preparation of benefit|benefit sharing framework. benefit sharing framework that allows for the National
Benefit  Sharing sharing agreements Government, County Government and community o benefit.
Authority, between an affected|The draft Mining (Community sharing) | This  includes developing regulations that are awaiting

county and an affected Regulations provide a benefit sharing framework publication on the framework for sharing 10% to the
entity; between communities as per section 183(5) (c)s community.

6. |Clause 6, (b) review and, where|Functions of the Director of Geological Survey. !In order te determine the royalty rates payable, there is the
Functions ofappropriate, determine|One of the functions under Section 2| (1) (1) is|process of determining the mineral first which entails testing of]
Benefit Sharing|the rayalties payable by maintaining a laboratory, library and record|the minerals in a laboratory by professionals who include
Authority. an  affected  entity|facilities as may be necessary for the discharge of| gemologists, laboratory technicians and metallurgists on the

engaged in  matural the functions in the Act; basis of the quality and quantity.

resource exploitation;

Proposal:This function is currently being undertaken by the
State Department and should remain with the Department as it
has the expertise, resources, and capacity invested over VEars.
Further it has professionals whose functions are covered under
the organizational structure of the State Department for Mining.

7. |Clause 6. (c) identify counties|Functions of the Director of Geological Survey|The function of undertaking  geological, geophysical,
Functions offthat are required to|under section 21 (NTis geachemical surveys, nvestigations, mapping and determining
Benefit  Sharing|enter into = benefit|undertaking geological, geophysical, [the mineral potential of Kenya is a function of the Director of
Authority, sharing Agreement| geachemical, seismological and hydre-geological |Geological Survey.

under this  Act in surveys, investigations and mapping aimed at
consultation  with  the defining -the character and distribution of rocks|The Ministry has heavily invested in geophysical surveys where
respective county|and superficial deposits and determining the|970 anomalics were detected. Further, the ministry is ongoing
governments; mineral potential of Kenya; with the ground truthing process to confirm the presence of the
minerals in all counties,

The Ministry is also a custodian of al| geological data across the
47 countries.




5
‘suoneado Fumiw |
1O ARSI UL AJUI|[IIND O IUID B SR JINLITEU]
-aepuEl | TUImY [EUOLEN ) YSIIQEISD 01 YIS JALLIN
sl 0 &g o) Anseded [EaUYIH S aR| AR AuoyIny aul g0z “An1jo ] s[BaauLy pun Funy gl
si Fuitnpy 10} Wamuedag] 21E1S YL J0 UOHIUNG B UIBLIAL Pnoys
“11g a1 ut pasodoad se QOYINY Y JO UONILN I pesodod g sanpgnd (Raaual sy Ag UoHBLIOLU]
SIl O} 553008 JNEI[I08) puE BAUIY JO SDAINOsal
SAIAING [21T0[0a0) JO SRIOIANC] AP YEnoay) Answuljy AU Jo[RRuiw pUE AFoead  ap Suiuiasuod  BEp
asou) Yum siamod Jo depIaa0 UR SAIBID 20| 215 ANIOYINY N | PUE UOTIEULOIUL JO UOHEEILUISSID PLUR uonEaipgnd ‘pAuay ul Juueys
ponepdwos 2yl YENCI UOHPWLIGIUL 3DUAIS|JIUAG PUB 3OS
oy Fuiurpy ayy|-0af Jo Asowsodas (euonEu ® duidojaasp pue|jeimeu o juswdojasap “KpoyIiny
Aq papiacad se saaing [221F0|030) JO SO AU JO SLonUN ‘suonen|ea pue sisAjeue [e3150|038| pue uoneyopdxal Juleys  1LaUagE
ay1 Japun A]auenbs sai) eduay ul s{RISUIL JO uawdojaaap pue|Funonpuod  saphjaul () () N 17 uonsagiap Suipuedaa|jo L0110 |
uonenojdxa ayy Surpiedag yaeasal SUnanpuoa jo AepuBLl Ay | |£aang (£21F0]0a0) JO 21RO A JO SUONIUNJ (YRS 1NPLOI W "9 asne| 01
1oy SIyl o siuawaninbad
-saopaadsun panezed ayl s asurijdwod Fudnsud Sdu EEuIW
Aq 1y Tuiurpy 211 Japun sudiisung aouejdwod pue FuliouoW | ol Funiejal SUONIPUO Yim aauedwod Funnsua
syl Buisiaxa anupuod o) Suluipy doj wauniedag) MEg AL ‘s|miauiw jo odxs pue poduw Suipn|aul 'sjeRuw
sspesodoa g | ur sfunjeap Aue pue podsurn suone1ado USUREIDN
pue Fuas Fusscooad Tumnw *Funaadsoud nua paaage
-s1oppadsul panazed 4q saneAcs Jo wawsed)||# 240 uoisiazadns pue uoneRSIUIWpE Jopndailue  pUB  JUSWILLIAAOS
ansua 01 suonasdsur sapnjaun gy sIYE0 [RIsuI o) Sune|al Jnsiasaxa U0as Fuupw 2yl pue 'SAdUnosal Auned B uamlag
SUDIIPUOD YA 22U dWO3 2UNSU2 “SuiLi 0] paje|ad suonesado|[elauiw jo wawdojasap 2 pue uswaeuew|om pauajua uaaEe
[[B23a0 JO umsiaadng pus uonENsIUILpE Aimepndal 3SIANI| UMY PUB DATIIAYS A Sunowoad - Joj “SauLpy | BuLeys 1L jauay -Ajpoymy
130109 Suiiw i pue ‘sacunosal jrIAUIW jo uawdajasap pUE|A1anas 1auIgEs) HU1 01 3|qisucdsal ag “Amaidag e jo woneuawadun | Suneys  yau2g
JUAWATRUBL JUIALLD PUE 3415342 Ay Alowosd 01 pURW v [BAIAUL Jo 10122310 2419 SUOLOUN{ ) YFnaaL|au: Jojruou o suonoun.g
B 19 TUILIN U J0 (7 UORDAS Japun sauly JO J01adl(] al.L qeys sauny Jo Jopaurg Ayl ([} 0T UonaagipuE ALEN | 108] (2) 'gaAsNR 6
-guonengas Ag paysijgersal uaLlalEe
aspliwe’y wawadeuely Sulreys Ojedoy (RRulpy YRIp A4 pue Funreys njauag
SAWLOT) JUALDAFY Wawdo]anag] AIUNWWOT) Yl e 253y | -woneajgnd Sunieme|r  Japun pojuLua(dun
suonr|nday (Ayedoy [waupy) Suluipy eIp Sy s o s1aafoud “Auoyiny
‘passiuwpe ]|njiysi e SONIUNWWoD 0] UL AUUNWWO? J0) apise 135 | Suleys  1YaUag
sysusq Aue eyl Fuunsua 10| SWSIEYDMW SANENSIUWIPE) 10710 §F] ON N7 ‘suone|nay (JU2WaTy [spuny JO UOHENSIUILWPE 0 aEUng
pui WFs1ano papiacid suonendad yFnoap sey Answipy sy puswdopaaag]  AHunwwe]) Sumny Ay LAy JASIBAD (p)| L




11. |Clause 6.

(h} advise the national|Under section 20 (1) (o) of the Mining Act, the|The Executive Order No. | of 2023 gives the functions of polic
Functions of|government on policy|Director of Mines farmulation for the extractive industry, Mineral exploration an
Benefit  Sharingland the enactment of|advises on the development of policy to ensure|mining policy management to the State Department for Mines
Authority. legislation relating to|compliance with international conventions and
benefit  sharing  in|national policies relating to the sustainable|Currently, the SDM is in the advanced stage of formulating th
resource exploitation;  |development of the mineral resources and ensure |draft Mining Royalty Sharing regulations, addressing the 109
that mining operations take into account local and allocated to the community under the formula 70:20:10.
community values
|Proposal: The advisory function on policy matters relating t
minerals and mining should remain the core mandate of th
ministry.

12. [Clause 6. (k) build the capacity of|[Regulation 9 of The draft Mining (Mineral The proposed Mineral Rovalty Management Committee and th
Functions ofjlocal communities in|Rovalty Sharing) Regulations, 2023 Community  Development  Agreement Committee  ar
Benefit Sharing|negotiations for benefit|and established under the regulations mentioned to deal with th
Authority. sharing and |Regulation 7 of Legal Notice 148 of 2017 The|benefits accruing to the local community,

implementation of|Mining (Community Development Agreement)
related projects: Regulations 2017. Further, formalization of Artisanal Miners into cooperative
ensures that they are incentivised and their capacity is buili
The two regulations establish committees to deal | which is a function of the State Department for Mining.
with the local community benefits.

13, |Clause 6. (I) prepare national|Functions of the Director of Mines under section|SDM in collaboration with the National Treasury, office o
Functions of|guidelines on  benefit|20 (1) (n) promoting cooperation among state|Council of’ Governors and office of the Attormney General ha
Benefit  Sharing|sharing in consultation|agencies, county governments, the private sector, [developed the draft Mining (Mineral Royalty Sharing
Authority. with  the  relevant|research bodies, non-governmental organizations Regulations, 2023 that were subjected to-nationwide publi—

stakeholders; and other organizations which arc engaged in|participation exercise in September 2023,
programmes related to mining and activities to
enhance the administration and operation of this| Furth 3

belore the enactment of the Act

=a
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sufficient to cover the costs associated with the
implementation  of  the environmental and
rchabilitation obligations of the holder under this
Act,

Proposal: The Ministry has sufficient and well documented
procedures on restoration of the environment afler mineral
extraction and inspectors who ensure compliance with the
requirements,

17. |Clause 24 (1) Imposition of Royalties
and fiees.
Reads... "The Authority
shall, in consultation
with the Council
County Governors and
relevant national

governmenl entities.., "

of]

183, (1) The holder of a mineral right shall pay
royalties to the State in respect of the various
mineral classes won by virtue of the mineral right.
(2) The Cabinet Secretary shall prescribe the rates
payable under subsection (1).

Mining is a national function and not a devolved function. The
Mining Act ensures that the national government works in
collaboration with the County government in the management
of the resource without an overlap of powers.

The proposed bill seeks to impose rovalties in consultation with
the County government and relevant national govemment,
however, the onus to impose royalties on minerals is on the
naticnal government and that funclion is exercised by the
Cabinet Secretary for Mining as per the Mining Act.

Proposal: Prescription of rovalties to remain a national function
and the same to be exercised by the Cabinct Secretary as
provided by the Mining Act.

Clause 24 (2 The basis
determination
Rovalties.

Reads... "the total

capital investment "

for

of

The Mining Act Section 183 requires a mineral

licence  holder to  pay royalties upon

winning/extraction of any mineral resource.

Royalties should be based on the value of the mineral resource
and should not take into account the cost of investment. This is
necessary to prevent mineral curse,

Clause 25 (1 & 2)|(1) The Kenya Revenue

Authority shall collect

by the Authority..,
{2} KRA—shall- dectare
and pay the monies to
the Consolidated Fund

Section 186 (1) of the Mining Act states that all

fees, charges and reyalties” payable by the holder
to the State under this Act shall be paid by the
holder into a designaled account of the State
departinent responsible for collecting rovalties.

The proposed provision in the Bill to assign the mandate of]
royalty collection to KRA contradicts Section 186 of the Mining
Act,

Further, enforcement of payment—of rovalty among other|
payments, i5 a compliance function which is one of the

Ministry's Eu_.__um_hm. }_E m._un:az _mu.ﬁ: of the __.,..___._Em Act
:ﬁ._____nnm Eq :._n Min

ﬂ_._u:n.F grade or

| | L
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department responsible for collecting rovalties
shall issue a receipt

22, [Clause 26 (1) The proposed bill|The Mining Act under Section |83(5) already |Observation: The propased mineral royalty sharing arrangeme;

provides for a 60% and|provides for the royalty sharing arrangement ofas contained in the Bill has REDUCED the royalty share 1o t+
40% sharing|70%, 20% and 10% for the National Government, (National Government from 70% to 60%. Reduction of tk
ammangement  between [County Government and community respectively. [revenue sharing to the National Government could hind
NG and CG. (2) sustainable mineral resource development, Regulation of th
Further, in the 40% to entire mining sector and policy formulation to promot
the CG, 60% is assigned Investment in mining is a prerogative of the WNation;

1o the local community Government and a higher percentage to the national governmer
and 40% is wtilized for ensures efficacy in the sam
the entie  County The bill proposes that 60% of the 40% for County Government
Government will be utilized in local community projects.

23, |Clause 27 The  proposed  Bill| The Mining Act under Section 117, grants the|The proposed Bill under Section 27 contradicts the Mining Ac

requires for an investor|Cabinet Secretary the power to enter into mineral|which grants the Cabinet Secretary the mandate 1o grant right

and the County to enter|agreements with holders of mining licence. [to exploit mineral resources.
a  Benefit  Sharing

Agreement belore
exploitation.
The  benefits  may

include  non-monetary
benefits,..

{2} The benefit sharing|The regulations attendant to the Mining Act|The Mining Act and subsidiary legislations provide fo
agreement shall include|provide for non-moenetary benefits to communities |promotion of local content. These regulations include:

non-monetary  benefits (and counties, Mining (Community Development Agreement) regulations

that may accrue (o the|Section 50 Preference for local goods Mining (Use of Local Goods and Services)

county and the|Section 61 (1) (&) reconnaissance license|Mining {(Employment and training) regulations

contribition _ of  the |applicants to provide proposal for procurement of Mining (Mine support services regulations). -
affected  entity  inllocal goods Mining (Use of Assets) Regulations

realizing the same. 61 (d) Local employment plan for training of]

Kenyan citizens

III'
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GENERAL The proposed bill is largely inclined to County Governments and seeks to assume key mandates of the E.:EJ..EEE Department for

COMMENTS  Mining). Mining and minerals are a reserve of the National Government. This is well established in the Constitution and detailed in the
Mining Act.

Royalties are fiscal instruments and need to be determined upfront as they provide a basis for determining economic viability of resources. ”

The Mining Act has provided for this which creates stability for the sector.



Conclusion

The Mining sector has a lot of potential and one of the ways to convert the potential into revenue
generation for the benefit of the people of Kenya is to create a stable legal and regulatory framework.
This i1z essential for a well-functioning society. It provides a number of benefits, including reduced
costs and uncertainty for businesses, increased economic growth, improved consumer protection,
reduced corruption, and increased social justice

Should the bill be passed with the inclusion of minerals, the Mining Sector's functions under the
Executive Order, the Constitution, and the Mining Act will be rendered null and veid. The Mining Act
has been quoted as one of the most progressive Mining Acts in the world because of how
comprehensive, futuristic, and inclusive it is. We only pray that in the wake of the current paliical
dispensation and goodwill by the current leadership to ensure that mineral potential iIs converted to
revenue, the Ministry is allowed to fully take up its mandate without overlap and further instability to
the sector
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SIDER?&.TIUN OF THE NATURAL RESOURCES (BENEFIT SHARING)
» 2022 (SENATE BILLS NO.6 OF 2022)

I
made ta your letter Ref. SEN/DDC/EF&M/2023/045 dated 28" September, 2023 on

siibject matter. This was on an invite to the Cabinet Secretary/ National Treasury and
Blanning by the National Assembly Departmental Committee on Envirenment Foresiry.
fto delibérate on the proposed Natural Resources (Benefit Sharing) Bill, 2022 (Senate

pmvEd:!ls for system of sharing benefit in exploitation of ALL natural resources. Given
ueness in exploitation of different natural resources, we recommend that the unique
§tances of each sector be taken into account to idemtify the impact to the National
ent, County Government and the local communities necessary in determining the
psharing to the different players. We note for example exploitation ol water resource
different from the extraction of mining and as such justification for community
pefisation lfmy vary. In addition, counties with government forests (which are water
jent arcas and potential game reserves and Mational Parks) are already benetiting lrom
alional Government thn;_::!}gh the Contribution in Lieu of Rates.
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2, The earlier provision of the Bill was that 80% of the revenue collected shall be shared between
National Government and respective County Government in the ratio of 60:40 respectively
with remaining 20% being channeled into a “Sovereign Wealth Fund.”

3. Currently, the Bill has been amended to eliminate creation of the Fund. It currently provides
that the revenue collected shall be shared between National Government and respective County
Government in the ratio of 60:40 respectively. These ratios imply that the Bill is focusin £ more
on sharing of benefits as opposed to sustainable use of natural resources. Some of these natural
resources are finite and will be depleied. The funding arising from the exploitation will
therefore come to an end at some time in future. When this happens gaps will be left in budgets
ol the concerned government institutions. It is therefore not a good practice o assume that
these resources are regular source of financing government budgets.

4. The National Treasury recommends that the Government should consider redirccting the
amount set aside for budget financing and instead accumulate a significant portion in a
Sovereign Wealth Fund 1o finance budgets for National and County Governments when there
are shortfalls in revenues raised nationally. It was for this reason that the National Treasury
developed a Sovereign Wealth Fund Bill. 2019 to among others, build a savings base for future
generations when mineral resources are exhausted. We therefore recommend Parliament to
consider unlocking the delay to ensure finalization of the Bill. Allocations to counties EVery
vear should be guided by requirements to address negative externalities arising from
exploitation of natural resources.

3. The Fourth Schedule of the Constitution assigns the responsibility of protection of the
environment and natural resources with a view 1o establishing a durable and sustainable system
of development to the National Government. It is our considered view that resources should
therefore be allocated to the National Government to eflectively undertake this mandate.

6. Further, this provision does not take into account the principle of equity since Counties are not
equally endowed with natural resources. It is our considered view that this is the spirit protected
by Article 202 (1) of the Constitution which provides that revenue raised nationally shall be
shared equitably among the national and county governments.

7. Further, the Bill is silent on the share of revenue to the community who may require
compensation in case of displacement or destruction of their source of livelihood in the course
of extraction of the resources. There are no efforts to ringfence the share of money o
communities. In this regard, there is huge probability that the funds for communities will not
be utilized for the benefit of the communities affected by the exploitation of natural resources
within their localities.

8. From the reading of the Bill, it can be seen that the Benefits Sharing Authority would be an
entity of the National Government. It is not clear how it would oversee the administration funds
sel aside for the community while these funds are part of the share allocated to the County,
Government. Such funds will be budgeted for and administered by the respective County
Government.



. g lavgminy consider separating community funds from county funds. Once the critenia for
'.'ng ¥enues is determined by Parliament in law there is a weak case for establishing an

althori

C I a [l P - - . - -
10. 1§e obgedhive of this Act can be achieved by amending various legislations which have
addressgd the sectors and sub-sectors mentioned here. Any gaps identified can be reviewed
d a ded in the existing legislations. It is therefore our considered opinion that this Bill
TPy Do D8 necessary,
| i
Budgeting Accounting and Reporting
11. Setiorf26 of the Bill provides that the revenue collected under the Act shall be shared between
the Nafomal Government and the respective County Government in the ratio of sixty to forty
> Jccn i the National Government and to the County Government respectively.

o Bifl further provides that, at least sixty percent of revenue assigned to County Government
all by utilized to implement local community projects and forty percent of that revenue shall
A utilfed for the benefits of the entire county.

|
he s noi clear on how funds meant to implement local community projects will be

r'¢ :dy accounted and reported for separate (rom the revenue assigned to County
ent to be utilized for the benefits of the entire county.

Qover
Fin tcial iplication of Creation of an Authority
| '

2. §ectiof 3 of the Bill establishes the Benefit Sharing Authority. Further Section 6 provides

e fu lons of the Authority which include. among others, conduct research regarding the
ploif .'1 and development of Natural Resources and benefit sharing in Kenva, advise the
tiogal Government on policy and the enactment of legislation relating to benefits sharing in

exploration and determine appeals arising out of conflicts regarding the preparation

ementation of benefit sharing agreements.

4 provides that the remuneration, allowances expenses and other emoluments of
and stall of the authority shall be determined by the Salaries and Remuneration

8100,

rve that most of the functions assigned 1o the Authority will result 10 the Authority

gng functions of the National Government entities which includes policy formulation

=R
nptafsdy =

! d r@segrch. Establishment of the Authority will therefore result into duplication of functions
.l_ th§ National 'Government entities. The resources to this Authority may be saved by
dragsing any gaps which exist through the respective National Government entities other
han gre@ting parallel structures which have financial implications.

Sulimingll for your consideration and incorporation,

i I
NINGUNA NDUNG'U, CBS
CABINET SECRETARY
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COMMENTS ON

E atural Resources (Benefit Sharing) Bill, 2022 (Senate Bills No.6 Of 2022)

rief by the Cabinet Secretary, National Treasury and Economic Planning
During a Meeting with the National
ssembly Departmental Committee on Environment Forestry, and Mining

Date of the meeting: October 7", 2023



INTRODUCTION

L This brief is informed by the invite to the Cabinet Secretary/ National Treasury and
Economic Planning by Senate Departmental Committee on Environment Forestry, and Mining
to deliberate on the proposed Natural Resources (Benefit Sharing) Bill, 2022 (Senate Bill No.
oo 200220,

2 The object and purpose of this Bill. is to provide for establishment of a system of benefit
sharing in natural resource exploitation between resource exploiters, the National Government,

county governments and local communities; and tor connected purposes,

-

L5 We have reviewed the Bill and noted that most of the comments submitted earlier to
the Senate were incorporated into the revised Bill. However, during the review we have
identified new issues, both general and specific, that require the attention of the Senate before
finalization of the Bill, In this regard, we have proposed comments for consideration and

cerporation by the Senate, in as far as possible.

General Commenis

4, The Bill provides for system of sharing benelit in exploitation of ALL natural resources.
Cnven the uniqueness in exploitation of ditTerent natural resources, we recommend that the
unique circumstances of each sector be taken into account to identify the impact to the
National Government. County Government and the local communities necessary in
determining the benefit sharing to the different plavers. We note for example exploitation
of water resource may be different from the extraction of mining and as such justification
for communily compensation may vary. In addition, counties with government forests
{which are water catchment areas and potential game reserves and National Parks) are
already benefiting from the National Government through the Contribution in Lieu of
Rates.

3. The carlier provision of the Bill was that 80% of the revenue collected shall be shared
between National Government and respective County Government in the ratio of 60:40
respectively with remaining 20% being channelled into a *Sovereign Wealth Fund.”

6. Currently. the Bill has been amended to eliminate creation of the Fund. It currently provides
that the revenue collected shall be shared between National Government and respective
County Government in the ratio of 60:40 respectively. These ratios imply that the Bill is
focusing more on sharing ol benefits as opposed to sustainable use of natural resources.
Some of these natural resources are finite and will be depleted. The funding arising from
the exploitation will therefore come 1o an end at sometime in future. When this happens
gaps will be left in budgets of the concerned government institutions. It is therefore not a
good practice to assume that these resources are regular source of financing government
budgets.

1|Pape



. THe Mational Treasury recommends that the Government should consider redirecting the
aroint set aside for budget financing and instead accumulate a significant portion in a
Sdueareign Wealth Fund 1o finance budgets for National and County Governments when
thffre are shortfalls in revenues raised nationally. It was for this reason that the National
ry developed a Sovereign Wealth Fund Bill, 2019 to among others, build a savings
for future generations when mineral resources are exhausted. We therefore
imend Parliament to consider unlocking the delay to ensure finalization of the Bill.
ations 10 counties every vear should be guided by requirementis io address negative

malities arising from exploitation of natural resources.

Fourth Schedule of the Constitution assigns the responsibility of protection of the
pnment and natural resources with a view to establishing a durable and sustainable

of development to the National Government. It is our considered view that resources
Id therefore be allocated to the National Government to effectively undertake this
ate,

jer, this provision does not take into account the principle of equity since Counties are
stjually endowed with natural resources. It is our considered view that this is the spirit
scied by Article 202 (1) of the Constitution which provides that revenue raised
ally shall be shared equitably among the national and county governments.

or, the Bill is silent on the share of revenue to the community who may require
ensation in case of displacement or destruction of their source of livelihood in the
of extraction of the resources. There are no efforts to ringfence the share of money
ymmunities. In this regard, there is huge probability that the funds for communities will
e utilized for the benefit of the communities affected by the exploitation of natural
es within their localities.

i the reading of the Bill, it can be seen that the Benefits Sharing Authority would be
shtity of the National Government. It is not clear how it would oversee the
nistration funds set aside for the community while these funds are part of the share
gnted to the County Government. Such funds will be budgeted for and administered by
sspective County Government. The law may consider separating community funds
1 county funds, Onee the criteria for sharing revenues is determined by Parliament in
ere is a weak case for establishing an authority.

siphijective of this Act can be achieved by amending various legislations which have
ressed the sectors and sub-sectors mentioned here. Any gaps identified can be reviewed
nended in the existing legislations. It is therefore our considered opinion that this Bill
not be necessary.

ing, Accounting and Reporting

jon 26 of the Bill provides that the revenue collected under the Act shall be shared
yeen the National Government and the respective County Government in the ratio of



sixty 1o forty percemt to the National Government and 1o the County Government
respectively,

The Bill further provides that, at least sixty percent of revenue assigned to County
Government shall be utilized 10 implement local community projects and forly percent of
that revenue shall be utilized for the benefits of the entire county.

The Bill is not clear on how funds meant o implement local community projects will be
budgeted. accounted and reported for separate from the revenue assigned to County
Giovernment to be utilized for the benefits of the entire county.

Financial Implication of Creation of an Authority

14. Section 5 of the Bill establishes the Benefit Sharing Authority. Further Section 6 provides
the functions of the Authority which include, among others, conduct research regarding the
exploitation and development of Natural Resources and benefit sharing in Kenya. advise
the National Government on policy and the enactment of legislation relating to benefits
sharing in resource exploration and determine appeals arising out of conflicts regarding the
preparation and implementation of benefit sharing agreements.

Section 14 provides that the remuoneration, allowances expenses and other emoluments of
members and stafl of the authority shall be determined by the Salaries and Remuneration
Commission.

We observe that most of the functions assigned to the Authority will result to the Authority
undertaking functions of the National Government entitics which includes policy
formulation and research. Establishment of the Authority will therefore result into
duplication of functions of the National Government entities. The resources to this
Authority may be saved by addressing any gaps which exist through the respective National
Government entities other than creating parallel structures which have financial
implications.

Njuguna Ndung'n
Cabinet Seeretary/National Treasury and Economic Planning

Dated: October ™" 2023
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MINISTRY OF T{JUR[SM AND WILDLIFE
STATE DEPARTMENT FOR WILDLIFE

UES OF CONCERN ON THE NATURAL RESOURCES (BENEFIT SHARING)
BILL, SENATE BILLS, NO. 6 OF 2022

16" October, 2023

B

ﬁiatural Resources (Benefit Sharing) Bill was passed by Senate on 1" August
3. The Bill was forwarded to MNational Assembly. The first reading of Bill
made to the National Assembly. A call for public participation was issued
2204 August 2023, whereby submission due date was on 4™ of September,

32
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purpose of the Bill is to establish a system of benefit sharing in Natural
ources exploitation between exploiters, the national government, county
efnments and local communities.

e oo

Bill applies to the following renewable and non- renewable resources:
« Sunlight
+ Surface and Underground Water
Fﬂrests. Biodiversity & genetic resources
‘ W[dllfe
- Industrial fishing
.8 Wind
- Geothermal
. Minerals
.| Petroleum

-

ItJI establishes a new institution, the Benefit Sharing Authority as the main
rtBnun ta oversee and implement benefit sharing. The Kenya Revenue
hbrlty is mandated to collect royalties from natural resources and submit to

th nsolidated Fund, from where benefit sharing is to occur. County Benefit
Shiring Committees are responsible to enter into benefit sharing agreements with
af d entity.

efefit sharing ratio is provided as follows: Hatiﬂnal Govt at 60% and Cﬂl.ll"lt‘y"



Ke'g.-' Issues arising from the Bill:

The creation of a new entity, the Benefit Sharing Authority presents

additional cost for governance of natural resources and potential overlap

with other government agencies with mandate to manage and license use
of the natural resources.

2. The Bill presents Constitutional and administrative implementation
challenges. This is by assigning the development of benefit sharing
agreements to County Governments, with minimal regard to distribution
of function between national and county government in relation to the
various natural resources under application by the Bill.

3. A common benefit sharing ratio for renewable and non-
renewable/extractive resources as inequitable, by failing to:

a) Taking into account the unique nature of each resource:

b) Recognize the effort and additionality by respective landowner
(Government, Community and Private) on which the natural resource
occurs, where non-renewable resource does not require additionality.
This dis-incentivizes conservation efforts of wildlife and forests among
other non-renewable resources by communities and landowners.

¢) Recognize the limitation for community, private and investments in
the natural resources.
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REPUBLIC OF KENYA
MINISTRY OF ENERGY AND PETROLEUM
STATE DEPARTMENT FOR ENERGY
T “MINPOWER, Nairobi OFFICE OF THE
T : Mairobi 484100 PRINCIPAL SECRETARY
E-fail: plerergy@energy.go.ke KAV COMPLEX, SOUTH C
| 2248910 or 2228314 P. O. BOX 30582-00100
] MNAIROBI
£ please quote:

i ONF/1/42 23% October, 2023

The} State Department for Energy appreciates the invitation to submit comments on
thejBill being one of the State Departments directly involved in natural resources
expjoration, exploitation and development noting the benefit of such a Bill in
emning the sharing revenue and other benefits arising from exploitation of

In ﬁwpliance with constitutional duty and in response to the call for submissions
to ghe National Assembly Departmental Committee on Environment, Forestry and

ur. ef_ohind
e __f:fdfk.
ﬂéﬂ%ﬁx 20)olz



Copy to:

Mr. Davis Chirchir
Cabinet Secretary

Ministry of Energy and Petroleum
NAIROBI



REPUBLIC OF KENYA

MINISTRY OF ENERGY AND PETROLEUM
MEMORANDUM

THE NATURAL RESOURCES (BENEFIT SHARING) BILL, 2022
(SENATE BILLS NO. 6 OF 2022)

PRESENTED TO:

THE NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON
ENVIRONMENT, FORESTRY AND MINING

24™ OCTOBER 2023



PART I: SUBMISSIONS BY THE STATE DEPARTMENT FOR
ENERGY

1. The State Department for Energy under Ministry of Energy

and Petroleum is mandated to develop and implement
policies that create an enabling environment for efficient
operation and growth of Kenya's energy sector. The Ministry
sets strategic directions to facilitate the growth of the sector
while providing long term vision for all sector players.

. The functions of the State Department for Energy are derived
from the Presidential Executive Order No. 1 of 2023 and
includes National Energy Policy development and
management, thermal power development, rural
electrification programme, energy regulation, security and
conservation, hydropower development, geothermal
exploration and development and promotion of renewable
energy.

. The State Department for Energy hereby makes its submission
in compliance to constitutional and statutory responsibility
and in response to the call for submissions to the National
Assembly Departmental Committee on Environment,
Forestry and Mining on the Natural Resources (Benefit
Sharing) Bill (Senate Bills No. 6 of 2022). The submission is
divided into four (4) parts as follows:

Part A. Introduction

Part B. Revenue Sharing under the Energy Act, 2019
PartC. General comments on the Bill

Part D Specific comments on the Bill
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. INTRODUCTION

e Constitution of Kenya, 2010 recognizes the importance
f sustainable exploitation of natural resources. Denoting
hat natural resources should be used in a way that ensures
heir long-term availability and benefit local communities in
a sustainable environment. Sustainable exploitation can have
positive impacts on both present and future generations by
promoting economic growth, improve lives and livelihoods
and development while protecting the environment.

JArticle 69 (1) (a) of the Constitution of Kenya, 2010
(Constitution, 2010) states that the State shall ensure
sustainable exploitation, utilization, management and
conservation of the environment and natural resources, and
ensure the equitable sharing of the accruing benefits.
Additionally, Article 69 (1) (h) of the Constitution, 2010
requires that the State utilizes the environment and natural
resources for the benefit of the people of Kenya.

Achieving sustainable exploitation requires careful planning,
monitoring, and enforcement to ensure that natural
resources are used responsibly and in accordance with
environmental and social standards. Thus, natural resources
benefit sharing law is an important law to provide for the
distribution of revenues generated from the exploitation of
natural resources among local communities, government
agencies, and investors.

Article 61 (1) of the Constitution of Kenya, 2010 provides
that all land in Kenya belongs to the people of Kenya
collectively as a nation, as communities and as individuals

and goes on to provide under Article 62 (1) (g) and (h) that
Public land is all minerals and mineral oils as defined by law
and government forests other than forests to which Article

63(2)(d)(i) applies, government game reserves, water
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catchment areas, national parks, government anima‘l!
sanctuaries, and specially protected areas. |

4. The Energy Act, 2019 consolidates the laws relating to|
energy, to provide for National and County Governmentl
functions in relation to energy, to provide for the|
establishment, powers and functions of the energy sector
entities, promotion of renewable energy, exploration,
recovery and commercial utilization of geothermal energy, |
regulation of midstream and downstream petroleum and |
coal activities, regulation, production, supply and use of |

electricity and other energy forms and for connected |
purposes. |

5. Section 73 of the Energy Act, 2019 provides that all

unexploited renewable energy resources under or in any land |
vests in the National Government subject to any rights l
which, by or under any written law, have been or are |

granted or recognized as being vested in any other person.

6. The concept of benefit sharing in energy sector is based on l
recognizing that the exploration and exploitation of natural |
resources for energy generation affects the local community "
environment and disrupt the habitat. The Act recognizes: 1

i. Local community as people living in a sub-county within |
which an energy resource under this Act is situated and '.
are affected by the exploitation of that energy resource; |

|

ii. Local content is the wvalue brought to the Kenyan
economy from energy-related activities through
systematic development of national capacity and
capabilities and investment in developing and procuring
locally available workforce, services, and supplies, for the
sharing of accruing benefits;
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5])Qverall, natural resources benefit sharing law is important to
ensure that the exploitation of natural resources contributes
to sustainable development through sharing of benefits
gained from any form of dealing with the resources in the
local communities’ environment leading to poverty
reduction, improvement of lives and livelihoods of the
communities while minimizing negative impacts on the
environment and on local communities.

B. HEVENUE SHARING UNDER THE ENERGY ACT, 2019

enewable PART IV

nergy Section 75 (2) The Cabinet Secretary may in
conjunction with relevant agencies perform
such functions and exercise such powers as
may be necessary under this Act to promote
the development and use of renewable
energy, including but not limited to—

(e) promoting the development of
appropriate local capacity for the
manufacture, installation, maintenance and
operation of basic renewable technologies
such as bio-digesters, solar systems and
turbines

(g) harnessing opportunities offered under
clean development mechanism and other
mechanisms including, but not limited to,
carbon credit trading to promote the
development and exploitation of renewable
energy sources.




———

Geothermal Section 85

resources (1) The licensee shall pay a royalty on the
value at the wellhead of the geothermal
resources extracted:

(a)of not less than one per centum and
not more than two and half per centum
of the value of geothermal energy
produced from such resources during
the first ten years of production under
the licence.

(b) of not less than two per centum and
not more than five per centum of the
value of the geothermal energy
produced from such resources during
each year after such ten-year period;

. but

(c)shall not include any geothermal
energy that is dissipated before it
reaches the point of delivery to the
purchaser. - -

(2) For purposes of this section the value of
geothermal energy at the well head is a value
calculated by subtracting from the price that
could reasonably be realized on sale of the
energy to a genuine purchaser at arm's length
from the producer, all reasonable expenses,
reasonably incurred by the producer in
getting the energy to the point of delivery to
' the purchaser.
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(3) Any royalty received by the National
Government from geothermal energy
produced under this section shall be paid
into the Treasury of the National
Government and apportioned between the
National Government, County Government
and the local community as follows:

a) the county government's share shall be

b) the local community's share shall be

equivalent to twenty percent of the
royalties: Provided that the amount
allocated in accordance to this sub-section
shall not exceed the amount allocated to
the County Government by Parliament in
the financial year under consideration.

equivalent to five percent of the royalties
and shall be payable through a trust fund
managed by a board of trustees
established by the local community in
accordance with regulations under this
Act: Provided that the amount allocated
above shall not exceed one quarter of the
amount due to the County Government
by Parliament in the financial year under
consideration.

the remaining seventy-five per centum
shall be treated as National revenue to be
dealt with in accordance with Article 203
of the Constitution




(4) Notwithstanding subsection (3), where
‘the resource is being exploited in one or
more counties the Cabinet Secretary shall, in
consultation with the Commission for
Revenue Allocation, determine the rate of
apportionment of the county share between
the counties.

(5) The Cabinet Secretary may waive,
suspend, or reduce the royalty for any
licensee in the interest of encouraging the
greatest utilization of geothermal resources,
if the Cabinet Secretary determines that this
is necessary to promote development or that
the licence cannot be successfully operated
under the licence terms.

{Eaj_ The Cabinet Secretary shall publish any
waiver granted under this section.

7. The State Department for Energy recognizes that the Energy

Act is not explicit on benefit sharing on other renewable
energy resources (solar  (mini-grids), hydropower
development, wind projects as well as bioenergy resources)
except for geothermal.

C. GENERAL COMMENTS ON THE BILL

Policy formulation to precede the Bill

8|P
.

6. The Bill should have been preceded by a Policy as policy

framework gives a forward-looking long-term view of the
problem and provides guidance and direction for decision-
making and action in a particular area. A policy outlines the
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goals, objectives, and strategies for achieving those goals, as
well as the roles and responsibilities of different stakeholders
involved in implementing the policy.

It is therefore recommended that before the Bill is
formulated, there should be a policy preceding it.

orandum of reasons and clarity on whether this is the
ary law

The memorandum of reasons for this Bill was not availed to
enable us appreciate the reasons for various provisions of the
Bill. That notwithstanding, it is our understanding that the
intention is to make this the primary law or the main legal
instrument to govern issues or area of benefit sharing of
natural resources. In developing such a primary law, it is our
opinion that it is important to consider the existing laws in
the relevant sector and ensure contextualization and
customization which involves adapting the Bill to fit the
specific needs and circumstances of the sector or area it is
intended to govern. This will depend on the specific context
and objectives of the law, it will involve extensive research,
consultation with stakeholders, and consideration of legal

and policy implications.

Additionally, each resource has its own unique processes for
exploration, exploitation and licensing. This requires
recognizing the processes and investments that go into the
realization of each project depending on the nature of
resource being explored and exploited and includes
acknowledging the nature of contracting for each sector,
financing models for the project and the length of
concessions among others.



10.1t is therefore proposed that stakeholder engagement should
be individualized to each sector and enable the drafters of
this Bill appreciate the basis of each sector setting the
distribution of revenue, benefits or royalties as set out in the
sector specific laws.

D.SPECIFIC COMMENTS ON THE BILL

Sectio | Subject |Proposal/ Justification 1
n matter | Comment
2 Defini- | The Bill defines These benefits are
tion of | ‘benefit’ as any equally important
‘benefit’ | gains, proceeds or | benefits often aimed
profits from at promoting
exploitation of sustainable

natural resources. | development and
The Bill does not poverty reduction,
include provisions | while minimizing

for non-monetary | negative impacts on
benefits, such as the | the environment and
provision of engagement of local
preferential rates, | communities.
discounted bills, co-
ownership of the
assets,
electrification of
local social
amenities at no
cost, employment
opportunities.
Additionally,
requirements such
as local content are
also important in
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C omment s
ensuring sustainable
promotion of local

industry,

facilitation of
technology

transfer,

development of
professional, skilled
and unskilled

labour.

I

| P

The
section
provides
that the
Authorit
y shall
determi
ne
appeals
arising
out of
conflicts
regardin
g the
preparat
ion and
impleme
ntation
of
benefit
sharing
agreeme
nt.

There should be a
mechanism to
enable appeal
against the
decisions of the
Authority.

It is good practice
that where an
authority is given
authority to resolve
disputes, the parties
are given a forum to
appeal such decisions
usually through
quasi-judicial systems
such as tribunal.




T R [ T T

Justification

T

Possible
conflicts
arising
from
provisio
ns of
section
36

|
|

6 (g)

6 (b),
6 (3)
(a), 26
and
29 (c)

Function
s of the
Authorit
Y Versus
provisio
ns of all
existing
law

| regulatin
g natural
resource
s sector
in Kenya

There is need to be
alive to the fact
that there may be
possible conflicts
on projects that
will be prioritized
by County
Committee, local
community, socio-
economic needs of
the community and
public interest.

People will require a
forum to appeal the
decisions of the
Authority such as

tribunal as

mentioned above.

These provisions

are in conflict with
each other. On one

| part section 6 (b)

states that review
and where
appropriate
determine royalties
payable by an
affected entity
while section 26
provides the
breakdown of the
percentages. This
conflict with
section 6 (3) (b)
which states that
the Authority shall

12| Page

There is need for

clarity to avoid a
situation where

different laws or
regulations apply to
natural resources. If
this is not addressed
there may be conflict
of laws when it
comes to compliance
and enforcement.




have regard to all
existing law

regulating natural
resources in Kenya.

Quali-
fications
of the
Chair-
person
and
member
s of the
Board.

The qualification
for appointment as
the chairperson or
member of the
board to include
engineering,
geologist or
geophysicists.

Experts in these areas
have vast knowledge
on natural resources.

Compli-
ance
with
part 1.1
of the
Mwo-
ngozo
that the
position
in the
Autho-
rity
should
provide
a
diversity
of
gender,
compe-
tencies

The composition of
the board should
not be limited to
the expertise listed
under the section
that should also
include a mix of
competencies to
ensure effective
leadership of the
organization for
example part 1.1 of
the Mwongozo
paragraph 6 states
that at least one
board member
should be a
financial expert.

Ensure compliance
with the Mwongozo
and the State
Corporations Act and
ensure effective
leadership of the
Authority.




lo. |Sectio |Subject

matter

g '-_l_"'l_-n.'_'_'__'_r_-'
| Justification

and

skills

required

for the

effective

leader-

ship of

the

Autho-

rity.

The Board of Directors | The role of the

powers | plays a critical role | Board is to provide

of Board | in the governance | strategic direction of

versus of the Authority the Authority,

the and not the day to | oversee

establi- |day running of the |management, ensure

shment | Authority. accountability and

of the protecting the

Autho- interests of

rity stakeholders. The

under Board is responsible

section for making major

2 decisions that affect
the Authority, such as
approving budgets,
appointing senior
executives and
monitoring
performance.

Responsi- | The Bill outlines . It is imperative that

E}iﬁﬁes of | sharing benefits this is protected

e

derived from

under the law to
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Counties
and local
commu-

nities

exploitation of
natural resources
without placing
certain
responsibilities on
the local
community.

ensure that there is
peace and security in
the area, protecting
the environment,
and promoting
sustainable
development
including being
receptive to the
projects that are
fronted. The idea
behind this approach
is to encourage local
communities to take
an active role in the
management of
natural resources and
to ensure that they
have a stake in the
benefits derived from
such resources.
However, any
responsibilities placed
on the local
community should
be reasonable and
proportionate to
their capacity and
resources.

1; 42

Amend-
ments to
sections
in the

Apportioning of
funds paid into the
Consolidated Fund
may need to be

By dint of Article 114
(3) (c) of the
Constitution, 2010
and section 2

15
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Justification

e ———
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n matter Carnment
Mining | considered under | (appropriation and
| Act, the |the purview of Appropriation Act)
 Wildlife | Article 114 (3) (c) of the Public Finance
Conser- | noting that the Management Act, it
vation | National Assembly |is important to
and is the house of | determine whether
Manage | Parliament that such amendments
ment deals with money | can be proposed
Act, the | bills. through this Bill
Energy considering the fact
Act and that this is not a
the MNational Assembly
Petro- Bill but a Senate Bill.
leumn Act




RT 1l: SUBMISSIONS BY THE STATE DEPARTMENT FOR
PETROLEUM

The State Department for Petroleum has reviewed the Bill
and have categorized our comments into two general cross
cutting and specific comments.

ENERAL CROSS-CUTTING COMMENTS ON THE NATURAL
URCES (BENEFIT SHARING) BILL, 2022

The Constitution of Kenya, 2010 provides that Communities
shall benefit from the Natural Resources domiciled in their
areas. It is our understanding that in addition to getting a
share of the revenue accruing from exploitation of natural
resources, the communities benefit from resource
exploitation in many other ways.

. The exploitation of natural resources in most cases offer
employment and business opportunities to locals and uplifts
the general standards of living for the community. Noting
that benefits may take either monetary or non-monetary
forms, the Communities should exploit both forms.

.In the exploration and exploitation of the oil and gas,
communities should not only seek to receive the monetary
benefits but should also take advantage by acquiring the
relevant skills and investing in businesses or venture that will
help them in the long term even after the oil reserves are

depleted.

. The Bill introduces Royalties which are defined as “fees or
payments by whatever name, paid by an affected entity for
the exploitation or exploration of a natural resource in
Kenya”. The Bill is about benefit sharing at the time of
resource exploitation. This is separate from exploration
which will have no benefit.

174 Ba
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6. It is noted that a Memorandum of Reasons would be
essential in  understanding the relevant problem
statement(s), legislative gaps, background, commentary on
the provisions of the Bill among other pertinent issues.
However, we were unable to trace the Memorandum of
Reasons while reviewing the Bill.

REVENUE SHARING UNDER THE PETROLEUM ACT, 2019

/. Section 58(1) of the Petroleum Act, 2019 provides for the
petroleum revenue sharing formula as national government
70%, county government 25% and local community 5%.
It is noted that the Natural Resources (Benefit Sharing) Bill,
2022 sets a revenue share of national government 60% and
county government (including community share) 40%.

8. In the Petroleurn Act, petroleum revenue is defined as the
profits derived from upstream petroleum operations. It does
not include other payments made by contractors such as
taxes, training fees, etc. In addition, the revenue in
petroleum is generated from exploitation and not during
exploration.

9. In the Petroleum Act, the local community is defined as the
residents living in the affected sub-county.

10. To date, there has not been any petroleum revenue
(profits) for Kenya derived from the sale of crude oil. This is
because exploration activities are still ongoing in the
country. No commercial project has taken place. The
contractor in blocks 10BB and 13T i.e. Tullow Kenya B.V.
has submitted the Field Development Plan (FDP) to the
Government. This is the plan that will pave way for
commercial production of crude oil. The FDP is under
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review by the Energy and Petroleum Regulatory Authority
(EPRA).

However, in 2019 and 2022, Kenya undertook a technical
extended well testing project known as the Early Oil Pilot
Scheme (EOPS) which involved trucking of crude oil from
Lokichar to Mombasa for export. The objective of EOPS was
to test the performance of Kenya's crude qualities (7.e. “u/tra-
sweet and light crude, low sulphur content of 0.11% and an
APF of 30.5")in the international markets, capacity building
for Kenyans in oil production, etc. Under the project,
approx. 414,000 barrels of oil were sold. The cost incurred
exceeded the revenue generated, bearing in mind that the
crude oil exported was small in size and the crude oil price
funder USD 60 / barrel) as at that time. There were therefore

no profits arising from this sale.

IFIC COMMENTS ON THE NATURAL RESOURCES
EFIT SHARING) BILL, 2022

. Detailed comments on the Natural Resources (Benefit
Sharing) Bill, 2022 are provided in the annex. The
Committee’s Secretariat is invited to consider the detailed
comments which are specific to the provisions of the Bill.
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THE NATURAL

Justification(s)/Rationale |

a) The Policy will give
Policy direction on this
subject.

b) It will articulate the
aspirations to  be
achieved by the
ensuing legislation.

c) This approach is in line
with best practices of
legislative
formulation.

ANNEX: SPECIFIC COMMENTS ON
RESOURCES (BENEFIT SHARING) BILL, 2022
f:—:lﬂ'ffﬂ" Subject Proposed
©) matter amendment(s)/
Comment(s) Raised
—— 1 —

1. | Policy Policy Dnii.ThiE Act should be
formu- | Natural preceded by a Policy
'lation :Rescurces on Natural Resources

Benefit Benefit Sharing.
| Sharing
i.There is lack of a
Policy on Natural
Resources Benefit
Sharing.

- | |

State 'Roles of | The Bill should take a

.| Agencies | other State
| Agencies

more inclusive
approach by providing
the roles of other State
Agencies.

management

The Bill is silent on the
roles of State Agencies
such as Energy and
Petroleum  Regulatory
Authority, National |
Mining Corporation, |
Kenya Marine Autharity, |
KWS, KFS etc. f

These Agencies are also |
charged with the overall |
of the |
natural resources within |
their dockets. |

T
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[ Subject

mattpr
I

Proposed
amendment(s)/

Comment(s) Raised

Justification(s)/Rationale

| Board

Definition

| of

“Benefit”

of
very

The  definition
“benefits  "is
general/ open.

of
 the
Authority

: Pmﬁers f.::-f-
the Board

Benefit
Sharing
Agreement

I Esteihlishme

nt of a

Align the appointment
of the chairperson and

| members of the Board

to existing public
governance

practices/provisions.

The powers of the
Board should be not be
operational. Rather,
the Board should
provide overall
stewardship of the
Authority.

There is possibility of
some benefits being non-
revenue/non-monetary, |
thus difficult to quantify.

Chairpersons of other
boards of state
corporations are usually
appointed by the
President without
subsequent approvals.

The State Corporations

Act and Mwongozo
Code of Governance
prescribe the

appointment modalities.
The powers accorded to
the Board may not be
enforceable noting that
the Board is not
established as a body
corporate.

It is not clear what
“non-monetary
benefits” means.

The Committee to have

representations from

The Act should be clear
on what these “non-
monetary benefits”
means. A clear list to be
provided as well as
methodologies for
sharing the same.

This will promote
inclusivity and

MEge
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Justification(s)/Rationale

professionalize the
committee,

"This should be provided
in this law and not

subject to the
Regulations to be made
the Cabinet Secretary.

ﬁ?“ Subject | Proposed
: matter amendment(s)/
Comment(s) Raised
| Cﬁr:tunt'g,r the National
' Benefit Government (relevant
Sharing ministries depending on |
| Commiittee | the subject resource)
and Authority.
. 28 (3) | Tenure of The committee to have
the County | a term of office of 3
Benefit years. Non-renewable.,
fé:harlngtt The section to provide
OMMIEE | also for the grounds of
removal of a
committee member.
128 (1) Establish- There appears to be a
& (2 ment of a | duplication of roles as
(2) C
ounty follows:
?;"“F:'ﬁ* a. The Kenya Wildlife
arlng' Service under section
Committee

7 (f) of the Wildlife
(Conservation and
Management Act)
2013 has been
charged with
developing
mechanisms for
benefit sharing with
communities living in
wildlife areas.

'b. The Kenya Forest

Service under Section
8 (d) of the Forest

A duplication of roles
will bring about a

' conflict in performance

of functions of this

'committee and the

Government Agencies.
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Subject

matter

| Proposed

amendment(s)/
Comment(s) Raised

Justification(s)/Rationale

Conservation and
Management
Act,2016 is mandated
to establish and
implement benefit
sharing
arrangements.

c. The Bill is silent on

whether there will be
representation of
these agencies in the
committee,

This to be reviewed.

Functions
of County
Sharing
Committee

Delete sect.ic:n”.?g{-:}
which stipulates that

the County Sharing

Committee will
determine the amount
of money to be
allocated to each local
community from the
money accrued under
the benefit agreement.

This is unnecessary as
the Bill in Section 26 has
set the formula for this
determination.

Local
Communit
y Benefit
Sharing
Forum

This section to be
deleted in its entirety.

a) The functions of this
Forum can be
discharged by the
County Benefits
Sharing Committee. It
is expected that the
Committee will




" | Section
(No.)

Subject
matter

12 36

Proposed
amendment(s)/

Comment(s) Raised

Justification(s)/Rationale

Uses of
retained
funds

13137

Offences

engage the relevant
stakeholders when
executing its mandate. |
Such engagements
shall be held as and
when needed.

b) This will remove the
possibility of mis-
understanding
between the I
Committee and the
Forum which may

| Where there is a
conflict as to the
projects prioritized by
the County Benefit
Sharing Committee and
those prioritized by the
Local Community
Benefit Sharing Forums, |
there needs to be a
‘way to determine

{ 2

which projects takes
precedence.

a) This will clearly
determine which
projects are
prioritized and
implemented to avoid
underutilization of
funds hence denying
the communities from |
the accrual benefits.

b) The clause on Local
Community Benefit
Sharing Forum to be
deleted in its entirety.

The Act provides for

offences in relation to
the “affected entities™.
It should also provide

24 |Page

Offences can be
committed by all the
players under the Bill.




Proposed
amendment(s)/

Comment(s) Raised

Justification( sJ!Ra?ionale

for offences likely to be
committed by the
County Benefits Sharing
Committee or its
members.

The Bill is silent on these
offences.

Amend-
ment to:-

Act,

| Wildlife

| Conservati
' |on and
Manageme
| | nt Act,
Energy Act
and
Petroleum
| | Act

|| the Mining '-

To be deleted

Tt is proper for such

amendments to go
through the Finance Bill
or Miscellaneous
Amendment Bill as the
case may be.

is Chirchir
inet Secretary

e 23 October, 2023
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RE: CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT SHARING)
BILL (SENATE BILL NO. 6 OF 2022)

Reference is made to our letter Ref: NAMDC/EF&M/2023/049 dated 11™ October 2023 on
ihe above subject matler (copy attached).



Due to some unforeseen circumstances, the Committee resolved to reschedule the meeling to
Tuesday, 24" October 2023. The meeting will take place at Weston Hotel, Langata Road ai
10.00 am. Any inconvenience causcd by the change is regretted.

The officers responsible for the coordination of this activity are Mr. Fredrick Otieno wha
may be contacted on Tel. No, 0724 561517 or email address rodiach otienoe pagliaimen oo ke,
M. Hawmdi Mohamed, Tel. Mo, 0724742973 or email address
hamdi.mohamed@parliament go ke.

Yours

JEREMIAH W. NDOMBEIL, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to:
Hon. Rosclinda Soipan Tuya, CBS
Cabinet Secretary
Ministry of Environment and Forestry
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NATRORI

Mur. Dvavis Chirchir

Cabinet Secretary

Ministry of Energy and Petroleum
Kawi Complex, Off Red Cross Road
MAIROBI

Dr. Alfred Muotuas, FGH
Cabinet Secretary

Ministry of Tourism and Wildlife
Tourism Fund Building
NAIROBI
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Principal Secretary for Parliamentary Affairs
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B) Specific Comments:

Clause

Provision

COG's Proposal

Justification

Clause 3

Application of
the Act

This Act shall apply to the following
natural resources;
1. sunlight;
2. surface
water;
forests, biodiversity
genetic resources;
wildlife resources;
industrial fishing;
wind;
geothermal resources;
&, minerals; and
g, Petroleum.

and underground

and

Amend Clause 3 to include the
following natural rescurces as
part of the application of the Act:

1. Fossil fuels;
2. Marine resources; and
3. Sand.

The clause provides for a narrow definition
of the term natural resources. As such, it
does not conform to the Constitutional
definition under Article 260 of ‘natural
resources’ which includes all resources on or
under the surface of the earth.

Clause &

Functions of
the Authority

(d) oversee the administration of
funds set aside for community
projects to be implemented under a
benefit sharing agreement;

Delete this sub-clause (d)

This provision is in conflict with the functions
of county governments of coordinating
participation of communities in governance
under Paragraph 14 of Part 2 of the Fourth
Schedule of the Constitution.

(e)  facilitate and  monitor
implementation of a benefit sharing

Amend sub-clause (e) to:

(e) provide technical assistance
to county governments in the

framework for

The E_u_.__E::m..
implementation of projects and agreements
is an exclusive function of the County
Governments and provided for In the county

planning function as per Schedule 4 of the
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(3) The Authority shall have regard to
the following in performance of its
functions-

(a) all existing law regulating the
natural resources sector in Kenya;

Amend paragraph (a) to:

(a) all existing law regulating the
natural resources sector in Kenya
and the distribution of functions

between the national
government and county
governments;

Regard for the distribution of functions in
the Constitution is important to prevent any
claw backs on the powers of county
governments as highlighted above.,

Clause 7

Board of the
Authority

(1) The management of the
Authority shall vest in a Board
which shall consist of-

(f) two persons of the opposite

gender nominated by the Council of

County Governors to represent such

communities as the Council shall

determine;

(g) one person nominated by a

registered association representing a

majority of county assemblies to

represent local communities;

Delete paragraph (g) and Amend
() to:

(f) three persons nominated by
the Councll of County Governors
to represent the interests of
counties as the Council shall
determine;

Good practice is to exclude legislative bodies
from participating in executive functions.
The Council of County Governors can
therefore nominate three people to the
Board to represent the interests of counties.

Clause 25 (5)

Kenya
Revenue
Authority to
collect
royalties

(5) The Authority shall submit to the
respective  county government
declarations received from the
Kenya Revenue Authority under
Subsection (4) at least once every
quarter.

Amend the clause sub-section to
read as follows:

(5) The Authority shall submit to
the respective county
government declarations
received from the Kenya Revenue
Authority under Subsection (4)

There is need for the county governments to
be regularly apprised of the revenues
generated by the resources since they are
responsible for maintaining most of them.

FPage 5of 8
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CONSERVATION
INTERMATICOMNAL

(5. il
Afica Regional Office
P e 1963 - DOSO2
Mffirobi, KENYA
Tiephone: +254 792 450 796
pronservation orglafrica
. September 4, 2023
Cgrk of the National Assembly

Box 41842-00100
@i Parliarnent Buildings, Malrobi

E on of Memoranda on the Natural Resources [Benefit Sharing) Bill, 2022

servation International (C1) writes to express its concerns regarding the proposed Bill before the Senate
@ the Republic of Kenya, entitled Matural Resources {Benefit Sharing) Bill, 2022 {Senate Bills No. & of 2022]
{Btihe Bill"). We write this letter for consideration by the Departmental Committee on Emdironment, Forestry
;1' ining ("Committes"], in response to a public invitation by the Clerk of the National Assembly dated 22
gust 2023, calling for the submission of memaoranda on the Bill.

feriunately, the Bill, as drafted, penalizes the conservation of Kenya's natural resources, efforts to combat
change, discourages sustainable development and environmentally friendly investments into Kenya,
deonflicts with Kenya's stated national and international policy goals and commitrments.

culated here and in the annexed table setting out our schedule of proposed amendments, we
mend sewveral changes to the Bill that aim to preserve Kenya's position as a destination for
_' snmentally beneficial investment, while providing for an equitable natural resource benefit sharing
pework with government and local communities,

jan international conservation organization whose mission is bullding upon a strong foundation of science,
therships, and field demonstration te empawer socleties to care for nature responsibly and sustainably,
‘plobal biodiversity, for the well-being of humanity. Cl promotes innovative science, partnerships, policies,
irvestments that secure the health of Earth’s climate ecosystems and biodiversity. C's Africa headguarters
‘here, in Nairobi, Eenya.

wir view, the Bill contains several provisions which if implemented have the potential to severely discourage
strment inte natural climate solutions and environmentally beneficial activities in Kenya. We share the
yernment’s vision to encourage investment into Kenya, encourage green growth, and support lecal
pmunities in an environment where benefits accruing from natural resource activities are equitably shared.
wever, we fear that the proposed draft natural resources benefit sharing framework fails to properly
eount for the economic realities of carbon projects and jeopardizes their continued activity.

i Bill implicitly includes carbon projects in its ambil based on its wide definition of “natural resources” and
sloitation”, and its cumulative effect together with the recently assented Climate Change [Amendment]
[, 2023, will be to make carbon projects, which are instrumental In conservation and climate action in Kenya,
ull,.' burdenzome and financially unviable. The Bill therefare aught to be rectified prior to emactment to
n its content with international best practice on benefit sharing in the context of carbon projects, and to
ure it fits| national circumstances and Kenya's development goals and aspirations. To avoid these
tended consequences, we urge the National Assembly not to pass the Bill in its current form, but to
amend it to uphold property rights and interests by focusing only on public forests and activities on public

i, and also to exclude from its scope of application activities directly causing a net conservation or
-!__ ancement of natural resources and reduction of greenhouse gas emissions, and in effect carve out

afbon projects from its ambit. We make this recommendation an the following basis:






Excluda environmentally beneficial activities from the meaning of “natural resource exploitation™.
The Bill broadly seeks to tax and distribute revenue from “natural resource exploitation” - a laudable
goal, because traditional natural resource exploitation covering minerals and fossil fuels has
significant negative environmental externalities. However, the Bill contains an overly broad definition
of "natwrol resources” to include, among other things, forests and biodiversity, which desperately
need conservation, and broadly defines "esploitation” to mean "the extrocion or use of o aafurs!

resource for commerciol benefit.”

The Bill thus taxes and fails to differentiate between revenue-generating activities that conserve
natural resources, such as water, forests, biodiversity, and wildiife, and mitigate greenhouse gas
ernissions, as opposed to traditional natural resource explaifative activities covering minerzls and
fossil fuels with significant negative externalities, such as air, water, and land pollution, and
contributing to climate change. The implication of these costs on carbon and other conservation
projects is that where improperly imposed, they constitute perverse economic policy that penalizes
the conservation of Kenya's natural resources and efforts to combat climate change, discourages
sustainable development and ervironmentally friendly investments into Kenya, and conflicts with
Kenya's stated national and international pelicy goals and commitments.

Eliminate costs that hinder access to much needed carbon finance flows inta the country: The Bill
requires the sharing of "benefits™ defined as "ony gains, proceeds or profits from the explaitation of
natural resources” and the payment of “royalties” for the exploitation of natural resources, broadly
defined as “fees or payments by whatever nome paid by on offected entity for the explofation or
explorotion of o notural resource.” A3 & non-profit organization that seeks to promote natwral
solutions to climate change, Cl works hand-in-hand with local communities to develop projects that
enhance their well-being while preventing deforestation, absorbing carbon dioxide, and promating
sustainable management practices. From our experience, considerable labour and expense go into
these | prajects, which often generate carbon credits for sale to finance their continued operation.
Subject to the terms of benefit-sharing agreements, much of this revenue is already returned to the
iocal communities, ensuring that they are the primary beneficiaries. It is therefore important to
ensure that carbon projects are not unduly imited and burdened by the imposition of additional
costs and fees, which would lead to reduced imvestment in the sector,

Enact a holistic framework for benefit sharing for Kenya's carbon projects as opposed to a scattered
plecemeal regime: We note that the Bill is overlapping with other proposed laws in the country
touching on benefit sharing in carben projects, such as the Climate Change (Amendment) Bill 2023,
{Matipnal Assembly Bill No. 42 of 2023) (the “Climate Change Bill"). This creates an expenshoe, time
consuming and bureaucratic process to be complied with by carbon project propenents forced to
comply with two differant laws touching an the same subject-matter. The different laws on benefit
sharing create institutions with overlapping mandate, increases undue county and national
gowernment oversight on projects, provides for potential double-taxation, and raises expenses in
terms of time and cost due to a requirement for multiple contracts en benefit sharing across the
different laws.

For example, the Climate Change Bill, Section 23(E){5), already requires land-based carbon projects
to provide an annual social contribution of at least forty percent (40%) of the “aggregate earnings of
the previous year to the community.” It defines “aggregate earnings”™ under Section 2 as "the total
of all income in a carbon project without adjustment for inflation, taxation or types of double
counting.” Faced with the prospect of also having to pay carbon registry fees (see e.g., Verra fee
srhedule) and significant royalties (akin to a lax on projects) under the Natural Resources (Benefit
Sharing) Bill, 2022, project propenents may find themselves with insufficient funds to cover project
costs, ultimately leading to the collapse of carbon projects in Kenya and the benefits they bring to
Iocal communities and the nation as a whole.

Hypothetically, a project proponent might pay 20% in royalties, 5% in official project development
fees, and 40% to communities, leaving only 35% of revenwe to cover project start-up and operaticnal
costs, legal expenses, marketing costs, salaries, among other costs. In most cases, this will not be
nearly enough to run a carbon project fees, and 40% to communities, leaving only 35% of revenue






to cover project start-up and operational costs, legal expenses, marketing costs, salaries, among
other costs, In maost cases, this will not be nearly enough to run a carbon project,

The two bills are also unnegessarily duplicative of one another. For example, the Climate Change Bill
requires project propenents to enter into “community development agreements” with local
cormmunities, Meanwhile, Section 37 of the Natural Resources (Benefit Sharing] Bill, 2022 requires
“affected entities™ (e.g., project proponents) to also enter into “benefit sharing agreements” with
county governments, regardless of whether or not the county has any imsolvernent in the praject o
owns the lands at issue. This provides for potential interference in project design and benefit
distribution and makes it significantly more difficult to commence a project due to unnecessary
multiple legal agreements, Further, the Bill envisages that county governments will allocate money
1o local communities from the monias accruing under a benefit sharing agreement, vyl communities
are also envisaged to be receiving benefits from the project under the community development
agreement, which amounts to a burdensome double benefit approach at the expense of project
proponents. Given that most carbon projects are already marginally “profitable” or heavily reliant
on philanthrogic funds, the cumulative result of these laws is that many carbon projects may cease
to exist, and investors would likely move to other jurisdictions, depriving Kenya and its
communites of revenue and environmental benefits.

The scope of the Bill should therefore be limited to natural resource activities that exclude carbon
projects as the issue of benefit sharing in carbon projects is already the subject of another law. This
will ensure there is legislative clarity and a coherent approach to Kenya's engagement in the global
carbon markets, and will stimulate further investment in the sector, enhance envirgnmental
conservation and provide a vast array of socio-economic benefits for local communities,

Prevent interference with private constitutional property rights by ensuring the Bill's application
is Hmited to public lands: The Bill does not uphold constitutional property rights as it encompasses
within its ambit all forests and activities on all types of land, vet Keaya's land and forest-holding
comprises public, private and community landfforests, which have different ownership and should
therefore not all be subjected to similar requirements on benefit sharing. The Constitution is clear
on the protection of the right to property and that the State shall not deprive a person of any interest
im, or right over property. Mandating benefit sharing for communal and privately held interests as
set out under the Bill is therefore unconstitutional as it serves to lllegally deprive these owners of
interest in and right over their property. As such, the Bill should be amended to only apply to natural
resource exploitation on public land, as defined in the Constitution,

Safeguard Kenya's global elimate leader status: Increasing costs of conservation through the
provisions of the Bill as highlighted in the points above conflicts with Kenya's pre-existing
international climate commitments and domestic policy. Under Kenya's Mationaly Determined
Cantribution te the UN Framework Convention on Climate Change's Paris Agreement, Kenya has
committed itself to reduce greenhouse gas emissions by 32% by 2030, while conditioning such
commitment on the receipt of international support. The legisiation also conflicts with the
government's proposed Green Flacal Inoenbves Policy, which seeks to implement green fiscal reforms
that will "stimulate a shift in production, consumption, and investment in low-carben climate
resilient and environmentally sustainable practices.” Kenya has long subscribed to the principle of
sustainable development and is a leader on the African continent in adopting measures to combat
climate change. The Bill should nat be adopted and passed inta legislation as currently drafted as it
would weaken Kerya's ability to meet its stated commitments and sends the wrong message to its
citizens and the global community.

5 noted, most carbon projects are marginally “profitable” at best or rely on donar or charitable funding. Ci
ishes to express its grave concern that the combination of even modest taxes and a rigid benefit-sharing
arrangement (without deductions for taxes, fees, royalties, or project costs] as mandated by the Climate
Change (Amendment) Bill 2023 will likely make numerous carbon projects financially unviable. As a result,
existing projects may cease to exist and interest in investing in projects in Kenya will drop, Recently, other
jurisdictions in Africa have announced or enacted laws with regulations or taxes intended to benefit the host
country bt have ultimately had a chilling effect on climate investment in their countries. We worry, if passed






the present Bill could have a similar effect on climate investment in Kenya. By making ciimate

ent in Kenya unattractive, the Bill may have the unintended effect of depriving the wery
nments and local communities of revenue and much needed environmental and societal benefits that
ks to support,

ing on owr long experience in working with communities to sustainably manage nature, intluding
gh carbon projects, we suggest certain modifications to ensure that Kenya remains an attractive
nation for investment in these projects, while ensuring the maximum amount of carbon revenue flows
cal communities. Through this letter, we include our propesed amendments to the Bill and welcome an
unity for an audience to present our oral submissions before the Honourable Committee, €l remains
itted to supporting the legislative process in Kenya and we can be reached anytime on email at
u@conservation.org, or on telephone through +254 716 190 074 |

-] faithfull'ir,

lam M, Ndiku
iku@conservation.org
ey Director, Africa
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Recommendartion

and lustification

ed eneity” means an organimtion or persan
pcd in the pxploiarion af a natural resowrce ta

this At apples;

affected entity™ meang oy lod-prodil GrganiEagion
persan invoived in the exploitarion of & nelursl
esource to which this Aol applies;

@ Bill's scope of application should
iy extend o forprobic entities and
hauld  sxchadn  nonpmdit  entities

pae  achwitles are  iniended o
ramote social benefins such s relaf of

Brty and #evirgnenantal
n::l:ﬂaﬂu_ll._

pétation” .rn-ilm the extraction or uie of &
al resource far commercial benedit;

Eploiation” meand e eNraction ar  noa.
wnppable wie of & Pdtural reseungs for commarcial
eretit g ecludes getraifing desilly Caniging J s
conagivatign g srhancament of natudal fespuncas
nd reduction of greephouie gas smissong

It new defimtion & necessary in
ity with Eemya's sustaimable
lopmond  priorines ard  chmate
liches, It is essenital for esamale for
malng  CONERTVETICS ACTivities
elabed 1o forests sach as Asducing
migsicng lrom Deforestation and farest
egradarion {REDD+], & wall &5 the wse
public poodi such ai the “Use” of|
nlight™ and “wind" for good and n-m',!
nirocmmeaially  harmlul,
uriently drafted under The Bill cannal
e “wmed” For  commercial  benedit
being deemed exploitation,

sulimit that no costs should be
npased on guch atwites and oaly
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mvirorsmentally desiruciive aCtwiTies,

i ppered (e measuines that promane

eir moniervarion of nel  climate
patian shauld be petd

community” means

| peaple IhLi B wand wilkin which a
natural rescurce & situated; and
people displaced to make way far the

-n;ﬂult)ﬂﬂr of a natwral respurce;

commundty”  means  people,  inchicdog
natogd communities in sordance with (e
wisaang of Actigle 260 of the Constibution, lveng
ra where 3 kel resouros
displaged fo make way far the
i 0f & naturml  seurce or whoss
_dmpctly or swirocily affected by the

T,

& proposed  definiton of  local

mmurdy should be espanded fto

prence  marginalized communitios

d e efect of nawsl resource

itaticn should be Broadensd 1o

cyer mode thai just deplicemsnt of a
[ parrsmnity.

*rean-minnetary benefits” mears any banefl, o
phan monetary, sech, s lob greation, mmproved
ko mmuriny infrasirasiure for health, education and
[l amenits, Smong pEhers

@ teren nocemonetary bersehits has
ot been defimed in the Bill despie
ing used in Section 27, There & reed
o define this term in arder to bring
larity 1o Sectan 27 which calls for the
fsian ol non-manecany benefits in
he barelit sharing agreeman betaean
Hected elies and courty
rimars

W T T

et b comirmniies god asficnal
invglved_in. 1he
Hgatipn al i@l 1 uree,

ERrm “grakeholders” has been used
m Sactian 6111} af the Bl 1t therefore
5 b0 e defned in order 1o lay out
warious stakehaldeds engaged in the
sploitatian of Aaplural negouirges asd
raitled to benefts fram the praject, for

|
AC1 shall 1u;u~.| to the following matural

(=]

& ars uidergrawnd water;

This et shall apply 1o the foliowing natural
resources where Lhe i 14 i L Hiiad
as pablic kil pnier Acicle 63 of the Consmution:

sunlight;

mdor the Béll the wse of a natural
purce For commeencial benshit &
explmtation  and an
nizatian or person imohved in lhe_ll_
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05, Diadiversify and gens oo rescairces,

I;'Iulu.l:ﬁl:lard urlerground water;

o} farests, biodiersioy and genebe resources;
) wildlife resources;

&) intastrial fshing

I} weine

B Eoriiermal fagoinges;

Kh] mirerss; and

(I} pelrodeum

loitathan ol ke Asturel resource
I emnbter e a  benefin thasieg
maeent with the County within
ich the natwral resounce & eaploited.

wavar, the Bill does not take
ogrance of the fac that mot 28
ploitation  is  public  cwned,  For
ample, dome explofabon My b on
riqately held o community held Land
2 allowed under Eenyd's B tenure
stemn. In this cases, mandstory benelit
aring with the tounly a5 emisioned
der the Bl efringes oo properly
ghts of private and  comenunal
andowners which s unconsttutional,
nd  ako  serves o disincentivice
nUEELmEnt in these natural resounces.

persors shall be guided by the foowing
uHu in the |performance of their functions

r this &ct -

traniparehcy ard inclusevity;

mnmr‘a:inﬁlﬁmandﬂmﬂm

efficiency and equty;

accountaBility and  participation of the

people;

rule of law and respect far human rights af

ihe people;

sustainatdn

management; and

afEon i ntal profechan and restaratsan

|

matural FELOUECES

persans shall be guided by the Following
rinciples & the peviormance of thew functions
under This At =
{a} trardparendy and inclusiviny;
Ik} mewenue maximizafion and adecuacy.

led eMciency and eguity,

|8y accourability and particpstion of the
people;

|el sude of lew andd mespect dosr Buman rights al
the paogle;

11y wustsinalle natural TESGLINERS
managemsent;

) erwironmertal protection and restorston;

and

his addition is nécessary 1o emphasisg
ot 88 actions carvied cul under the Bill
hall be wndempinned by 1he e
nomic and tax policy 1o encoursges,
oppased o discourage,
nviranmentally fmendly activites, suth
climate mitigatian and adaptation

il iural FesOUICE ConbEnaTEan,
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1) The funcdons of the Autharity shall be to -
oprdinate the preparation of benefit sharing |..
pemants befween an afleciod cownty and an
Bried entity; |

e A, where approprate, detgrming the
Itigs parabde by &0 alfected anfity engaged in
ral rebownce Bxplomatian;

Kify counties that sre requined 1o enter inta
neft sharing agreement under this AL m

lll'rlh the  respective county

|
the administraman of funds set aside far

rmunity projects to be implemented under a
rfit sharing agreement,

facilitate and monitar the implementaban of a
efit sharing agrermant ertened into between a
iy governaent and afocied entity,

it ressarch reganding the explaftation and
elogment & aaniral resounce  and Ennafit
ring in Kenyd;

determine | appesl piding out of condlicts
g the greparsticn and imglemeniation ol
sharing menks;

advise the paticnal government on poicy and
enattment of legislmion relating 1o kel
aring in rﬂnlh:z pxploitatEan;

CWETLER Ih-t' psfabishrent of benehi sharing
mitiees;

{1 The functicns o the Autkarity shall be ta -

ORI D - e b e — s RS
pparding- She-prepiation-anal-isplesmeataton -l
A5 -ShatEng 1L

n &(1g} of the current [
es that the Authorty should
ine appeals  arsing out  of
nflicts. regarding the preparatan and
mplementation  of  benefit  sharing
Breamengs.

B daipite the Tar that the
uthority coorfnale 1k preparation
the spresmentd. Sectien 6110
uid therefore be deleted to comply
ith the concept of ners fuders i doude
which is a ratural juitice printgple
hat means "no person can judpe & caie
n which they have an inferest”.

ngtead, we propase the incusion of a)
iy sEpadate dispute rosclution clause
al endbles acess fo bedependent
harisms lof resobing canflicy







HKuil communines a5 provided

E dure e p-t-p-e-randmm paymant of funds
" lh&.'.ﬂ;,
e build the @pacity of locsl communaties in
patiaticns for benefil shavng s cordulbaban wilh
1 relevant stakehodders;
propane natanal guidelines on beneit sharing in
pansultaticn with the relevant stakehalders;
I i identify, in consultation with sectorapectfic
nizagiong, ipcertives and benefits ta promaote
¥
e cansenati af natural resoweices,
iR promate vale sddition in natural rescuries;
proenele bocal coalen) ieitlabhees  on the
g plaration ang exploitation of naturl resources
der this det;
] promate the restoration of the enviranment
er the explgitation of & natural resounce in Bn

COMSERVATION
IMTERMATEDRIA]
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T

eched county.
p Autherity shall hawe regand to the fallowing (n
rlsfemarde 1||1 its Puncticng -

e obligabions smposed on Kerys unoder ary
mbermathonal treaty or agreement relating
to b exploitation of natwal resources.

) obligations Impoted on Kenya wndes
ntarnational treaty or agreement melating 1o the
eploitation of  natural  resowrces,  jhew
rwarnian, araingnmednial echan, inchuding
ha Coewgnitan on Ewlogical

Djvgrsity gnd the Usited MWatans Framesars
cmventiar an Climate Change gnd ary protacal ar

nya has commatted dsaf ta @ variety
[ imgerngticnal  eswironmental  Law
reatigs OF Agfesments thal promcis
Alursl  rescuRLe  cordenElion @
limake mitgation. Such obligations
puild alie bBe comsidered  beyond

radinianal “exploitation.”

reosifted by the Pubilic Service Commasion
F | intad by the Pragadent by nogios n
the Gazerte.

ruited by the Public Servite Commission ard
painted by the President by notice in the Garerte
k] The Chasperson shall perfarm the foliowing
UnL T

g Ciard mEenngs

functians of The chaiperson have

t been aElined in tha Bill. 0o
mpeaiang o sate the funckans to in
i 1o distnguish the fales from the
airpersan fram thase of the Director-
ral {D4G] wh is the Chiel Erscistive







COMSERVATION
INTERMATIIM AL

O

_that mesbogs are conductesd it a9
il afficiant manaer;

recraitment and selechan of
harit
Kol managing (e relatonships  Beragen ibe
utbanly, the public aed all iedevant staknholders.

v af the Autharity and secretary b
he Baard While the rales of the DG are
numerated, these of the Chairparscn
re net

Board shall cordusct ity affairs in sccordance
h fhe prwlibn; of the Scheduls

Thee Baard shall conduct s aHairs o accordance
huith the pronssons of the Constnunon of Fenya,
elevpnt keprlations, and the Scheckiln of this Ak,

he proposed  definiion has  an
nded scope o ensaw that ihe
rd comgplias with the importang
latary framework af the country

M |

b The Autharity shall, in consultation with the
uncil of Coupty Governars and relevant netanal
rament ehttes and wpon conductng pulilic
cipatenn, "lermnl and review the amount ol
lties @nd fees payable by affected entities in
spect of 3 particular sector where a written law

s ol preseribe the royalties or fees.

| I making & deterrdnatian undar Subsaction (1),

e Autharity IH'I!" Liske inlo acooung =

1 the total capital ivestment of he affected
neity;

| ik p‘m*r‘ imternabianal markel valoe Gf 1Be

aernrmadity from sdhich rayalty is payable;

| the mnﬁm viability of natural resouwrce

ing explarbed;

) the impdct of the exploiation on the local
fuimdly, | the  affected county  and  the
hUrH‘I'I!M.FMﬂ

e} obligatichs of the aMecied antity under any
isting be!tﬁl! shasing  agreemsent  with  the

Hected county.

recemmand the madiicabion of Section 20[14e)

nd dding & e section [§ as follows:

|#] ebligators of the aHected entity under any

3 berefic  sharing agreement  with  the

Metted Codivty, @ity LoFmrmuniy ﬂE‘JHlDEIH_E:']_I:

ilf i O

anl with gibser relevang stakenholden, of
impased by amdficgd Bas  and

Imi

e

ar 24(1} (o) has been modified in
proposed  recommendation  in
itan ol the Ract that eeisting

ntities arel Counly povernmends. On
cortrary, there usubly sl oTher
artses such @ indrddush, commanity
rganizatians, government entities ard
any orhaers, that impose obligatians on
ke afected ety In fact, the Chrmate
hangs (Arendenent) Bl 1023, already
irey project propanents 1o enber

a ey ﬂemlﬂﬂmﬂt;
ent” with impacied
mmanifies.

section (] s sdded o ansure lﬂs
sitive contribution of an sctivity B]
aken Inkp account when detesminng
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45 4 means of incentising)
e af such projects

miaking a determinasion under Subsection [1),
#Auitharity shall take into account —

the impact of the expleitatian on the local
munity, the aReped cousy  and  the
onment; and

o ensure  comprehenshieness  width
et 1o thee dlifferent impacts that the
ploitstion  cam have  on  local
murities, bath direct impaces {eg,

mgkayment ) and ndirect mpacts jeg.,
erforcement| shauld be expredily
e i 1R Clause,

nd this Saction by inserting the words dinet
[lu:l Imdirect:

dj the diect ang nfirec impacty of the
prpivitaban an the locsl commurity, the ableced
rolinty and the environment;

(#4] Bn detgrmining the mata af sharing the
I'H!lrﬂ FEpEnue Binangit (olinfies eharing
& respurce under sab-sectan (3] the
MH:il‘y shall Ealos #la B oounl -
faj The contribution af each aMected
mmtyhuhﬂmm!kumuru

[141] The Incorwenience caused to the
ounty in the esplaitation of the natural
e and

i1 Ay exsting banetit sharing agneement
with an affected entiy

e esploitetion af reseances usually
Its in benslicn and costs. | s
serfial to determine the benefits and
5 boane by esch courty when
termineng the benefit sharing rateas,
o example, the resounce may majork
based n ore county but anaother

1 Im determindng the ratic of shasding the
Fatained resenUe amongst counbes sharing
@ resgunce under subgection (3) the
Autharity shall fake into account —
lal The comributon of each affected
teainty in relation Lo Chi resourcs;

by The wcomvenience caused 1o the
county in the exploigation of the ratusl powety faces majority of the side-effects
resnuce; i the sxplodation going on in the
Iep [t beneshis enjoyed and goits mured IREr Coungy.

by gach county in the esploilafiin of

the maiural murg',:rd
&ny existing benefil sharing agreement
with am aMlactad anity.

il

1} Evary .:Hdi;ll:l entity shall enter inta a benef

haring Agreement with the relevant  county
BT TTE !Imh:uri' the seploitation of a natwnl
ECI.IMI'I'I.HE affectEd county,

heve 15 curmendly only one schesule in the

[1] Every afeciad entity shall asfer info 3 bensfit
harimg agreement jn_the form ol apieement
unstantially reflecting that s=f out in the [SsCondt

1 562 oul o grade the conduct ol busees:
the hoard of the benefd shanng suthardy
recommend the Bil creale o second

dude with e relevant county gowemmen|
afpra the exploitation of a nabtural resource in fuke “;r “1: e a “':.m
'] il e CoLey ROt among shad plempliie " - joaing
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TERmrEnLs m.ﬂ'l;rh,i TPl e m

naurg {hal Lhe beeell shading Ggresmend s
ntered oo wikhout inordinate el and = aoy
laber than sk dives Tofoing the remaeil
or agresment being mate by the affected anfity,

EjEtly 3 rehuesi i
ement with an afecied
ant within the
i #ndity with g%

1% i il imaks a1 et 1o

Famplete the dgieement smmediately theraater

he a

haring 1emplele we propess that the

et out in the Hill.

slons for @ fair and equisable
1 sharing agreemans,

ol e B msdl adapt Gl praposal 1o
pate e schedule providng & benetip

re=tit tharing suthory develap orne o
ide partizs and 1R regquiemed] be

is also need for  oounty
ments ko erber benefd sharing
enis without causing undue
largz that peapardize the operations of
ected entitses, hence the proposal Tor
prescribed  timedine  within which
hese  agrerments need 10 be
nsidered and antened o,

e

repmends  with  pountes miy  be

agrecment  with the relevant county
rnment before the explottation of a natural [

s skl ngil i this IR gk

gnber inlo fecelin shasing geraemints under 1

BENG

(b an__ affected  e;hity  (osluctog
pnviranmentally beneheal activite, o

i an atfected snkite alread aubisct to benshl
sharing under an exiising written law.

whote any dispute arises an whaeiber 20 affecied
il is cenducting envirpnmerntaly  hersfical
i BTal, s shal be

AL

plicative or unnecessary in some
5, Including where a project L1
miirely kacated on private of communal
angs, and a comemunity deyvelopmeent
repmnd or other such  benefs

learing apredmant Mready exists.

propose gn exemptian lor alfeoed
ntiles thel are alresdy suliect o
enetit sharing agreements urder of b
bws [fo Tor esample capiune
e running carbor progects and
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ith thie disguite rasalution y covered under the Chmate
i S il in SErricn ddq amdmsent  BHl for  examplel: or
ntties  carrgng  erwiranmentally

enphcial artiemios. & new dispute
ipn  provesion  (Section 44) s
roposed to deal with any  arising
i pues.

o the peegution of the agreement by the respective

nky poveiniment il wilsly chall
exiew arg approve the benslit sharing dgreemng

ithin thirky days of regegl of fhe ggredement,
alure of which the gprasment shall be desmead ac
pproved

b requeramend in Thid Secian inokad
he affirmative wote of & pobticel bady
has the pofential to mve the praject
pers in potentally  drasm-out
ons and multiple fayers of
pprovals, abowe and beyond what s
Ireaidy a vory costly and nme-ambensie
cess,  Those adoed burdens wsll
curage project  deeslopers  from
stablishing envionmentaly benetical
15 1o [ong@nat natuml resources
cormbal climate change in Kenya. We
Gpose a 30 day mefirg within which
cownly assembly  shall hear  arsd
pproee baneht dharing Sgrosmants,
herwise kg are desmed appeoved
tomatically 1o entwe the proceds B
ot drawn aut.

nsert the folloving mew sub-section (2]

-ounty Government shafl facidate and eeure
unresiricted access tg information necessary fo
acd Comrmunity Benphi Sharing Forym o
wit its Functigns, within the Bmits od any

is. ey wanding is proposed 1m0 enable
ke Lagal Benshic Sharing Fomm 1o b
1] CRIry e ni communicy
reserdaties  role wnder  the @Il
echvely, by heang full mformation
hat is necessary for negotating benedi
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haring sgresments and seetifyng and|
rspeirgg the  impdementation

A parsgn wiha -
Fails H furmish infarmation required to ke
furnizhad 1o the Authority under this At

tar e false oe which the ontity has na reason
b Bl 10 B brue; oo

Krveingly makes @ falie statement under
this Act;

commits an alfence

A parson wha is found guilty of an offence
L-rdnrmﬂne{mn[lrhliahle.oni:mtﬂm
- |

In i case of & natural person b0 a fine not
peceeding twa  milion shilngs or o
imprisonment for @ term Aol Eaneadng
thiee years or to befh such A and
imprisonment; and

I g case of a body corposate Lo & fine Adl
excaedding fise million shilings.

Where a hody corpovate & found guilty of
an Elfence under this Act, every officer af
that corparation is desmad T have
ommitted an oflence and s lilable, on
wapyicien, 1o a fine not eceeding two
millan shillings of 1o imprisonment for a
befm nol exceeding thise years or to hoth

Celatan of sud-dection 3in its Bntinely
=2 AR o Erahy A e o St et ok
b —eHosco unoies el swiopathoar pi that

Makig 3 stagemient whech the entity bnows |

e B T e s ]
. T 1 L e e e L

s b sl Es o loeneasnnsal
i - deer st s ahing Hee years o b luafb ol
i ki s REAE

%41 Analfected Bnfity Hecasinus oo indireae
wi-ahisAe thal & comvicted of an affence withan
thig Aol miy be liable 1o the cancellation of it
license

3 of ihs sedion Iz
nreasonable. The sub-section aims io
mpaie criminal Babilty on ey officer

o corporaticn  mgardless  of
owledpe o intent and shauld be

-seciiam 4 i5 vague, unclear and
ates an opparbunity for negative
lgigaticin. If Is mot chear what Breack
this At means. there s need for
rity @n what saould posbly warrant
n alfected entity’s loss of s license |

suth fine and impriso L
|
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b
{3} &n affecied endity that contires 13 be in
breacty of this Ac may be hable

carellation af us Bcense.
|

d a new sul classe 383 that states:

Cir suppested amendment & simed o

H.'lnrnlpfmhlﬂm
|

ni o the i d o @

et ek ani gount
nueriment for an cnRpng srojecl, the terms
Ly apply between the pames

an alfegied entiy his price to fhe jon the commeencial @nd non-commercial
5 already agreed in benefit sharing

nf the recpening of regobetions

ments lod Gnpeing projects.

nsert the foflowing new Sectian 44 a
I s pule resolulisn]

44 (1} Ay ligEabe Jdsing wirder Bl Sill Sﬂ_ﬂu

dispiste (esoution meshanism g4t gut in the
benafi sharing aereemenl betwesn partics

datn the dispuls & raeed
17 Where o dispule g oot resglvable =

arcoadance with subsaction (1) 24 p beostil
shpring BRieement s nirl et IFM
beznpfi shasioe ggresrment doas nod confaen
wdisgrute sesohsgion mechantim clagse; af
the glispute js of resoded withiin thirty
days gy foguired, the dispute shall b
to thee Manpnal Emarcomental

be subiect in the Mt ingtance to ghe (The one instance dispuse resclution is
ned in the BNl & in Secticn & (1)

ared b resahved within Shimy days from the b granted m:’m{ﬂzn:f'i;tmjwj
o confiicts

he Bill does not contain a standadane
ispute resolution mechanism and it is
rrant to inchude one.

) where the Benelil Shaing Autharity

the  preporarion  and

submit that the Nabonal Benehi
aring Authority is not an appropriate
¥ 10 dsterming resolve  daputes
agn tha parties since it s invoboed
maklers such as the preparation of

| (ofened
[ Trirunad lit shawing agreements which may
| esent & conflict ol inferasl, and we
T ———
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B Whee dpacdyiea dispute insubsecton 1] a mare redlri garty thraugh
gl it dissanishied with the degisional the fhis propesed additon
Hatigl Errargamental Tribunal the parly
may. fofee  an  appeal  bedore  the
Enviranmend and Land Court.
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The Blerk Iﬁﬁnnal Assembly.

Dead Sir, |

RE: MEMPRANDUM ON THE NATURAL RESOURCES (BENEFIT SHARING), BILL 2022 BY
PEACE AND DEVELOPMENT NETWORK TRUST (PEACENET)-NORTH EASTERN REGION

Purguantfta the invitation for memoranda for Kenya Gazette Supplement No. 177 (Senate
Billd No.J6), the Natural Resources (Benefit Sharing) Bill 2022, Peace and Development
Net :rk st-Morth Eastern Region, wishes to make the following submission as it relates to
the|bill gnd how it can contribute to equitable and mutually beneficial sharing of water
respurcel between farmers and herders. The submission is based on experiences arising
frofi cofffliets between herders and farmers along the 400 kilometres boundary between
Gafissa hnd Tana River counties.
Cofside g that the bill aims at providing an overarching framework for establishing and
enfprein Tﬁystem of benefit sharing between resource exploiters, the national government,
codnty dovernments and local communities, considering that due to climate change induced
vulhieral Iiies. water is becoming increasingly scarce, and a cause of intercommunal conflicts
drifén by eompetition over who gets to benefit from accessing and using water resources,
the isda need to have a dedicated sub-section in the bill that addresses equitable and
re #{:m dle access to water resources between counties and communities therein.
Backgrpund to Conflict over access and use of Tana River between Communities
Davolufon in Kenya has had immense benefits accruing from giving citizens an opportunity
tojpartigipate in governance at local levels, equitable share of resources nationally and
depent I?;tion of development. However, it has had downside especially emergence of
dinty-pased interests which are exacerbating already existing conflict formations may they
bg eth religious or clan based among other fault lines, Among the interests are access,
cdntrol ﬁ:’ sharing of transboundary resources especially in zones where county boundaries
gontested. Demographic pressures, climate change induced wvulnerabilities,

remain
cgmpe access and exploitation of resources inevitably have continued to incubate and
igensi ese conflicts.

Aong border areas between Garissa and Tana River counties, conflicts have persisted
afising ot of contested borders and territories, access to resources especially water and

nd competing resource uses-land and water- particularly between pastoralists and






e is a contested 3-mile strip territory to the Tana riverbank which serves as the
n Garissa and Tana river counties.

official justifications for the three-mile strip exists, within the historical context,
sible rationale for the three-miles strip is that the colonial government and post-
rnment retained the three-mile strip largely due to fears-real and imagined-that
antly Somali regions on Northern Kenya wanted to secede and join the "Greater
case of such secession, the three-mile strip sought to ensure that Tana River
ined i*ﬁenyﬂ- Decades |ater, this unresolved three-mile strip question remains a classic

rical injustice especially for a county that has had very painful experiences in the

mile strip between Garissa and Tana River counties is a flashpoint for farmer-
lict which has been enduring. Factors which have led to these conflicts are:

ng sense of historical grievances especially by pastoralists on the colonial
idary between the two counties,

ale change induced vulnerabilities which are intensifying conflicts over access to
| and water resources leading to frequent incidences of violence causing deaths,
jes and losses;

pographic pressures;

fical incitements and administrative dynamics;

1 to drive their livestock through farms where they destroy crops. In retaliation, the
ners slash the livestock with machetes. This has led to a loss-loss situation, with
ners losing their crops and herders losing their livestock. At times, this has led to
e clashed between farmers and herders.

bt of the ongoing conflicts over access to water between the herders and farmers,
e that, access to water is a right enshrined in the constitution and is critical lo
livelihoads, and the Constitution of Kenya, 2010: Article 69 (1) obliges the state
sustainable exploitation of the environment and natural resources and the equitable
‘the accruing benefits,

ecommend the following for inclusion in the bill:

. Expand the definition of affected entity to include communities that have to
share a natural resource either for subsistence or commercial purposes,

. Expand the definition of exploitation to include non-commercial benefits such
as subsistence.

. Redefine local community to mean people living in an area within which a
natural resource is situated instead of in a “Ward™

. In place of people displaced to make way for the exploitation of natural
resources, redefine as “people negatively and directly affected by the
exploitation of natural resources”.







g the principles guiding the bill, include the principle of “Equitable but
erentiated needs”. The principle recognizes that while addressing a particular

sidering the critical importance of water as a natural resource, have a sub-section
eneficial and equitable access to water resources. The section should make
sions for establishing and demarcating water corridors for herders at intervals of
dlometers. This will affirm the principle of “Equitable but differentiated needs”.
yrtantly, it will help address the many violent conflicts between pastoralists and
ers over access to water resource,
2art 1l, Section 6 which addresses the functions of the Benefit Sharing Authority,
¢ the authority a mandate to develop guidelines on natural resources sharing
yeen communities in situations where equitable share of a natural resource is
ntial to survival and livelihoods of affected communities. E.q. riverine resources.
wader and inclusive definition of benefit sharing to capture equity, monetary and
=monetary gains such as access to water resources e.g. nvers.
section 28, 2 (d), on composilion of County Benefit Sharing Committee, include
wsion of youth in the membership.
::tic:n 28 (8), include "the County Chief Officers responsible for matters relating to
ural resources in the respective counties shall serve as joint secrelaries to the
mittee.
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Hoe: S

w Fast (Alvica Natural 1listonn Society - appreciates the National Assembly for this

Pealun: ¥
corstlalgn.

W havelevieded the bill and noted that the bill proposes o revenue sharing formala as follows: 0% 10
sonercipbealth Rind of National Government (6% Titores Tund: and 40% matural resources Tundp, O the
halance @ES0%EIa be shared 6076 1o mational and 40% (o county (40% community projects and 60% count
expenditle)

Mature | (st vour consideration of ihe following recommendations. hased on public paicipation and

equity. bihg ol sBhmissions:

. gencd fhidgklelinition of “henelit: o read as Tollows;
ned weans wny wains, proceeds or prolits from the exploitation ol natural resources. that are
rivi fedinon e fead 1o he following risks:
it Reduction of returns on green projects thus reducing the incetive Lo invest in green ecomon
(S |0
h. hdbease in e cost of sobar power which will discourage people Trom mstalling solar panels, and
raMe some wsers hack 1o fossil fuels such os kerosene.
¢, Brdtease e cost of wind power, keeping electrieity bills high and deiving up inflation,
d. dbcase cost of exploiting water lesally, driving people 1o continue illegal absiraction™.
2 endd@inition ot “benefit sharing™ 10 read “means the sharing ol any benelits ansing from 1he
loit@idh of naural resources in a lair and eguitable manner where the costs aceruing o communitics
fserdng the resaurce as the mest important custodians are ofTset for local communities W see nel
el @m natral resowrces projects in onder Lo preserve the natural resources™,
3 tore s Bindersving serious degradation, Urgent action is needed now! The best invesiment for the
ure feibration istinact natural resource base, Therefore change Clause 8 (2) as follows:
Clause §12) §emonics paid into the sovereign weallth fund under subsection (1ia) shall be paid as follows

into the §alloo@ng funds constituting the sovereion wealth fund —

Tvl per cent shall be paid imte g Oonores Tund: and
Nl -ciaht per cent shall be paid into o Amctional natural resources fund. 1w be used for natrl

ourde @msersation. rehabilitation of depleted naturl resourees and social and economic development
[ congminitics.

¢ bl Bheeds 1w facior in managsement and conservation: of the patnal resources 0 addition 1o
ploifitin. Natwral resources do not manage themselves hence the cost incurred by management
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pmenvcics moed 1w We mwer betope shanng of beoelis aoermasd. These agencies e lunhe arandate
IR, R I TH TS ) BT

genmcies. bkl pon-gosermmental and civil sociely orgmisations. Commumy Hase
Cheganirations such s Woater Resounce 1 osers Associations, Commutiny Forest Associmaons amd ‘;ilgj

Suppert Ceroups and otlrers e car demnrssinite their conirbbation 30 vonsers ation ad mamagenent ofg
Pt resasierces

|
Spectlic commonts:
Proelimingry s  lanse 1 Review the definivion of fhe feems affecied ontin®™ curreatiy peading .“'4
el e perseat fevoltvedd il cogefagicrione of er aetirad Pewameeci o el
Seted entny, Can orgemesatien o preesend asvolvend i e cemservariom, eagement or cipdiinaiis
Pk il Fadtderitl e |:'~"

_'\pp!ip:uium of the etz Cluase 3 Phe Pl pewds s revognize Lhat there are reabnral resestrces A ose valod

widay i vet o be determioed. The eccosystem services ollered by the resowrces need to have aovaloe. Thas willS
e reises the natural resources benelits and contribetions, These services imclude clean air. minlall clean ﬂ-‘l!ul'..l -
sheher. carbon sequestration and medicing] valees, Amend Classe 5 as 900llows;

AT g <ol el sanad

MM o oo stomy seryiees s lwse value is s o o be determined ‘

Comtiling principles ol beneln sharing: ©lanse 4 Aiscndl fo inclwde the prineiple of costs aml costs
shavrimg, The bill is shesed (o Tocus on benelits withoor Betoring those that mieraet withomorad resounces by
mamaging thems. Those managing  conservation arcas ineur hige cosds dnelinhng human injuries, deaths:
lvestoch predation and destmiction of propens. These costs should be melnded o cushion communriies that
b el Tered soithonl s Joganes o comnpensainn. 3 herefore amend o mdid Srecogainfeas il foctaries of conis |
eoaned ceant slarine” e peim e soopeoad;

C s 4, 12 “rewvan i ion cam, T e caf ceialy it bt 'nr.'h”'l"l.'.\_'“

Colleetion of rovallies and fees: Clanse 6 - Amend Ukiuse O (10 by addimg “eefovons siobeluelidors aind
cermanr s oo read s
e 080 e coumeneonions sheldl i consadtarion wiely e © e i of sty Caovermors vt refoveis
feniteiiad seornnent cartiies et eedevanr stakeholders aud commuoiiies. defernine and rovien e
croana r'q.-_'|:|:a.l'_n'.g'|. vl fifeey I|'3||,.'.|.:r|l"|r|r F\_L arffercdeed Cridfees i respect ol e FMH':‘J‘['HJ'H.I' sechen e e
written fave dfises oor presceibe the vovedtios or fees”

Collection of rovaltios amd Tee: Clause 8451 Communitics bear the greatest responsihility and costs womoands [
protection and conservation of natural resources. The il needs wo provide Tor adequate incentives, |
Amend chwse 8030 W0 inerease the percentage Toe commwnity projects Trony 40 1o 6% Lo rend as:
Al af the vevewine asivned te tie Conary Coovornien shall be wtilized to fmpdement ocal comvreni

prajeeiy geared fowards protecting, censerving aid prohroting sustainabie wxe of wrfaral resources
wilride SN hdd Bee wetilized for the henefi ol e emtive Oy

Since kenva doese't have o bee. highbc-profable exiractive mdustey on swhich o base o Sovercign Wealth

finel. the Govermment showdd consider tappinge plobad materal resouree eatraction such as Iy adkding a0 carbwon
Fwraler s sich as the B iy dom,
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ol information aboul dature Kenyva

ma - the East Africs Natural History Society (DANHS) - is Africa’s oldest
1ol Socieiv, established in 1909 o promote the study and conservaton ol natun il
dea, We remain 2 non-pulitical and not B profit membership Society. Qur nrission is
nature gnd people. Our wark 15 rmly based oo pannership, science and action. We
stogvgilable science (o inspire positive action v biodiversity by and o panners -
it hcal gom munitics amld private sector,

nva lakes practical action. We wark with and for people - w mprove their quality of
dde, and as 2 resull of) nature conservation. We eollaborate with others wherever
at local. national. regional or global levels. linking  with community  groups,
nis, businesses, universitics and civil sociey oroups o increase the impacts of our

i achierements inc lude:

wanded the National Museums ol Kenya. now a world-renowned instituion for research
d education.

iblished. sinee 1900, the ol eff East feicon Natwal Histare, a respected scientilic
urnal new jointly produced with the National Muscums.

stablished and maintained. with the National Museums of Kenva, a comprehensive
atural history library,

npaped fs members in the study, enjovmen and conservation of nature i Eastern
frica. through DNeld wips. lectures. publications. and opportunities o take part in
ssearcly getivities simee FO0%.

dentified and designated Importamt Bird Arcas (113As) For Kenya, in collaboration with
he National Museums: and documented the plams. animals and other biodiversity ol
‘astemn Africa as o contribution 1o expanding the laxonomic scope ol priority setling
rom [EAs 1o Key Biodiversity Arcas (KBAs) Since 1BAs are KBAs based on birds. 1hey
re today referred to as Important Bird and Biodiversity Areas.

Encouraged and supported communityv-based orpanizations 10 become Site Suppon
Groups (S5Gs) promating conservation and afternative livelithoods at lmportant Bird
Arcas, especially those without official protection siatus,

Developed parnerships among  CGovernmem and non-government organizations  lor
sustaingble conservation action at 1BAs through the Importamt Bird Arcas National
Linison Committee (1BA-NLC)L We work with others in the development ol policies.
legislation and institmtional lrameworks that saleguard the ecological sustamability of
1A in| kenva

Mobilided resources 1o connect nalure and people 10 take action for biodiversila
conservtion through  develapment and implementation of donor Tunded  projects
priority IBAS in Kenva

Waork globally through the Bardlife International Pavtnership and its network ol like-
minded organizations in Eastern Alvica and bevond in 117 countries and wermtories.

ore information visil our wehsile al wawawnalurckenviorg
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Wildlife Works is pleased to send you the following comments on The Natural Resources (Benefit

Bill, 2022

e are
Wildlife Werks is a community-centred forest conservation company that develops and

implements reducing emissions from deforestation and forest degradation (REDD+) projects.
Through our projects, we aim to enable local communities and governments to protect
forests and biodiversity, develop sustainable livelihoods, and meet the goals of the Paris

Agreement.
Wildlife Works is the largest REDD+ project developer in the world by historic carbon credit

issuance, and the largest project developer in Africa.

Qur first REDD+ project was the Kasigau Corridor Project in Taita Taveta County, It was also
the world's first ever REDD+ project registered under Verra.

The Kasigau Corridor Project is 200,000 ha, generating over 1.5M tons of carbon credits
per year. As part of the benefit sharing agreement with communities, over US$1.6 million
has been invested in Taita Taveta's public services over the last three years at the direction
of the local community, including in water infrastructure, roads, healthcare, education, and

agriculture.

L Lction
B Welcome the Kenyan Governments efforts to ensure the benefits of any natural resource

Bitation are shared fairly, and the rights of indigenous peoples and local communities are
ected. Clearly Kenya is pioneering the way forward In these areas.

| -. ever, we are concerned that conservation projects, including those that issue carbon credits,
Bl be interpreted as falling within the definition of ‘exploitation’ of natural resources in the bill, It
I| igalso not clear how this bill links to other, related bills, such as The Climate Change {Amendment)
P and The Carbon € redit Trading and Benefit Sharing Bill.
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Comments
There are other bills assented and in development that will make benefit sharing requirements of
carbon projects:

s The Climate Change (Amendment) Bill 2023 requires community development agreemants
in carbon projects. These agreements see that 40% of aggregate eamings from land-based
projects is managed and disbursed to the community.

« The Carbon Credit Trading and Benefit Sharing Bill, currently in draft form, is also making
benefit sharing requirements of carbon projects.

As such, we would ask that the Natural Resources Bill makes it clear that these projects do not fall
within its jurisdiction. It will not be possible to satisfy the financial requirements of all three bills in
their current form. Nor will it enable any future land-based projects to be developed in Kenya, as
they will be financially unviable.

The bill itself asks the Benefit Sharing Authority to identify incentives and benefits to promote the
conservation of natural resources. One way to do this is by incentivizing nature-based solutions,
that are made feasible by selling carbon credits on the carbon market, removing any requirement
for public funding.

Recommendations

Make clear that conservation and nature positive projects do not qualify under the
definition of ‘exploitation’. The definition is unclear, as it refers to the ‘use’ of natural
resources. This could encompass conservation or even projects which uplift biodiversiuy.

Defer to the Climate Change (Amendment) Bill 2023 for all carbon related benefit sharing
requirements, so as not to double tax or confuse.

Remove reference to the Wildlife Conservation and Management Act (WCMA,) at Article
41. The inclusion of the Natural Resources (Benefit Sharing) Bill in the WCMA, will
disincentivize wildlife and biodiversity conservation, making it more difficult for kenya to
achieve its sustainability targets.
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Transparency International Kenya

Transparency International Kenya (TI-Kenya) is a non-profit organization founded
in 1999 in Kenya with the aim of developing a transparent and corruption free
society through good governance and social justice initiatives. Tl-Kenya is one of

the autonomous chapters of the global transparency international movement that

are all bound by a common vision of a corruption free world. The mission is to
champion the fight against corruption by promoting integrity, Transparency and
accountability.

2. Kenya Oil and Gas Working Group (KOGWG)
The Kenya Oil and Gas Working Group (KOGWG) is a public interest network that

advocates for sustainable development and good governance of the nascent Oil

and Gas Development Sector in Kenya.

3. Community Action for Nature Conservation (CANCO)
Community Action for Nature Conservation is a public interest Environmental Civil
Society Organization registered under the NGO Coordination Act (1990) of the laws
of Kenya in 2008. It consists of multi-disciplinary professionals and practitioners
motivated and committed in advocating for and contributing to good
environmental governance, conservation and sustainable use of natural resources

and responsible development.




4.

Conservation Alliance of Kenya

Conservation alliance of Kenya a membership organization registered in Kenya as
an umbrella body to advance the preservation, protection and management of
wildlife and its habitats and features of landscape with geological an

physiographical value in Kenya.

NATIONAL ALLIANCE OF COMMUNITY FOREST ASSOCIATIONS
This is an umbrella association of all registered Co mmunity Forest Associations in
Kenya. Its main activity is to lobby policies and advocate for the rights of

communities.

KENYA WILDLIFE CONSERVAMNCIES ASSOCIATION
The Kenya Wildlife Conservancies Association (KWCA) is a national landowner and
community led membership organization, established in 2013 to catalyse the
growth of, and act as a collective voice for community and private conservancies in
Kenya. KWCA works to create an enabling environment for conservancies to thrive
by advocating for the right policies, laws and incentives, and supporting them
through information sharing and capacity building. KWCA’s network consists of 184
wildlife conservancies from across 31 Counties covering more than 7. million
hectares, directly impacting the lives of 930,000 households and securing the 65%

of the country’s wildlife that is found outside national parks and reserves.

KENYA NATIONAL ASSOCIATION OF WATER RESOURCES USERS' ASSOCIATION

The Kenya National Association of Water Resources Users Association Is a national
forum bringing together all the Water Resources Users in Kenya. The Association
advocates for good Water governance and sustainable mana gement of Water

Resources Management in Kenya.

NATIONAL ENVIRONMENT CIVIL SOCIETY ALLIANCE OF KENYA
This is an Alliance of individual CSOs that articulate and advocate for issues on the

environment and Natural Resource Management in Kenya.



This is an organization dedicated to maintaining and improving one of the most

pristing and rich natural resources left on the planet.

( EAST AFRICA WILDLIFE SOCIETY

1; INTER-RELIGIOUS COUNCIL OF KENYA
i This is a coalition of all major faith communities in Kenya that works together to
deepan interfaith dialogue and collaboration among members for a common

endeavour to mobilize the unigue, moral and social resources of religious people

and address shared concerns.

1. SUSTAINABLE ENERGY ACCESS FORUM OF KENYA
. This is a forum bringing together energy sector players in Kenya to enhance multi-

stakeholder engagement in addressing challenges facing energy sector.

12. KENYA CHAMBER OF MIMES
This is an organization representing the interests of Kenya Miners and Mineral

traders.

ASSOCIATION OF WOMEN IN ENERGY AND EXTRACTIVES IN KENYA
This is a Nationwide organization that aims to connect women in Kenya with
prafessional and business opportunities in the extractives value chain through

fostering relationships and sharing knowledge and experiences.

13. NATURAL JUSTICE
This is a Pan-African Organization for lawyers for communities and the environment
specializing in human rights and environmental law in pursuit of both social and

environmental justice.




14. Drylands Learning and Capacity Building Initiative (DLCI)

This is a national organization with aims to improve policy and practice in the horn
of Africa.

INTRODUCTION

Environmental Civil Society Organizations and Community Based Organizations listed
above convened and had an opportunity to review the Matural Resources (Benefit
Sharing) Bill 2022, This written submission is premised on civil society and public
participation requirements and duty to ensure good governance by duty bearers that will
ensure revenues accrued from the sustainable utilization of natural resources benefit the

people of Kenya as well as ensure the protection of both the environment and human life.

The Natural Resource (Benefit Sharing) Bill 2022 is a positive step in establishing a system
of benefit sharing in Matural Resource utilization by both the Mational Government,
County Governments and local communities. The Kenyan Constitutional under Article 69
gives the National Assembly the obligations to legislate laws and Regulations on the

environment and Natural Resources for intergenerational and intragenerational wealth.

Based on the expertise, experiences and tacit and explicit knowledge, all the above-listed
organizations wish to make the following general and specific submissions and

recommendations for consideration towards the improvement of the bill: -

GEMERAL COMMENTS

1. The bill needs to be harmonized with existing laws that govern natural resources
including the Mining Act, 2016, Petroleumn Act, 2019, Energy Act, 2019 and Fisheries
(management and development) Act 2016, Natural Resources (classes of
transactions subject to ratification) Act no. 14 of 2016, Environmental Management
and Coordination Act, 1999, Wildlife Conservation and Management Act 2013,

Community Land Act 2016 in order to avold conflict on between the bill and already

enacted laws,



While the bill proposes te include a provision on Access to Information under the
Miscellaneous Provisions Section, Access to information is a fundamental right
provided for under Article 35 of the Constitution of Kenya. It is very critical for
enhancing the participation of citizens in decision making processes that affect
them including the management of natural resources. In this case, access to
information including contracts and benefit sharing agreements entered into will

also help enhance transparency and accountability among the duty bearers.

Inclusion of alocal community benefit sharing agreement in addition to the county
benefit sharing agreement, or rather, an elaborate guidance on how local

communities’ interests will be reflected in the county benefit sharing agreement.

The Bill should propose a model benefit sharing agreement to be included as an

Appendix, outlining basic provisions, including rights and obligations that must be

contained in benefit sharing agreements.

5. Transition provisions should provide for timelines for the establishment of the

various Funds referenced under the Bill.

6. The Bill should incorporate provisions specifying a transparency and accountability

eriteria for the allocation and investment of the benefits.

7. The Bill does not clearly bring out the element of public participation. It is not clear
at what point in the benefit sharing cycle the public should be involved. The

public/local community should have power to negotiate.

8. The Natural Resources (Benefit Sharing) Bill 2022 makes reference to the draft
Sovereign Wealth Fund Bill, 2019. Proposal to fast-track the enactment of the
Sovereign Wealth Fund Bill 2019 in order to operationalize the futures fund and the

natural resources fund proposed under section 8 (2).
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PO Box 1763 - 10400, Manyukl Kenya

Phaone: +254 (0} 755 555 211

E-mail; inffo@@samburuwomentrest,ong
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T

_-:t'_("'_e.ﬂ ﬂ'"‘é"""ﬂ ;

B 2
s S _
T HE'S OFF
e T o |
o |'l :-',.III ar Bl 3

stion of Land as a natural resource 15 not incorporated here. The indigenous and marginalized people
et Fenva hive in a large swathe ol land territory widely exploited for infrastructural development and
tignal projects. Way leave for programs such as LAPSSET or KETEACO power transmissions eal
secommunity land without compensation or consultations leaving people helpless and subjugated to

h 4 of the Bill expounds the guiding principles of the proposcd law. They includes a) transparency
igclusivity: (b)) revenue maximization and adeguacy: (¢} elliciency and equity; (d) acoountability
riicipation of the people; (¢} rule of law and respeet for human rights of the people; and ()

susiafnable natural resources management. This is good

mibirit Women's Trust proposes that in addition, a sub clouse in the section should ADD that the
grnidie principles shall be interpreted in a momner that peemils the advances the rights and interests of the

£l T TR

denefit Sharing Board of the Authority is established under Sec 7 of the Rill

opoke for a review of the various theme sectors identified to rationalize or reduce them {they are too
and other pertinent ones such as (shing and wildlife are not even included). This aspect of nomination
oBsider source categorics of Board representation from stakcholder groups such as Private Sector,

nn

mary £
NG@s STraditional Community Members, etc. instead of the sectoral theme groups

FhegBdanclit Sharing Authority has wide ranging and important functions including the potentially
wersial responsibility ol identifying countics that requine o enler inbo J !i:‘.:rll'u'.Il[ "111.31"”1” agreement Tor the

rrcial exploitation of natural resources within the countics, (As such an appeal Ir1111|.,1.=.-|;1u against some

decisions is FLﬂlILrLILI' NCCTEsArY







PART 11

fthe Bill is on Collection of Royaltics and Fees.

Webropofe for a review of the formulae to a 50: 50 ratio for the reason that the host counties play significant
histhrical fnd moral obligations to keep/maintain the natural resources and should enjoy the benefits of the

resguirces paual to the pational government.

The Cougty Benefit Sharing Committees are established under Sec 18 of the Bill with powers, among
othirs, tf negotiate on behalf of the County Government prior to entering into a county benelit sharing
apmecmeft.

Th comfillees are agtually important for devolved governance in natural resource extraction and benefi
shfing, e propose thal membership of the committees, of five community members elected by the people
frgm am@ngst themsclves as envisaged in Section 28 (2) (c ) although a big improvement from the previous
bilfs, shaald ENSURE that social and ethnic minonities are represented in the commitiees

Alkp,
. “dHermfpethe amount of moncy to be allocated to cach local community from sums devolved under the Act”

atir view that the provision in Sec 29 {¢) and () giving the committee powers to respectively

ol “makefecommendations 1o the county governmeni on projects (o be funded vsing monies which accrue to
i thg courgy government pursuant to this Act” should be removed altogether. This 15 because the functions
ulftingcon representation and allocation roles of Members of County Assemblies and also ran counter to the
r@ies offLatal County Benefit Sharing Forums as envisaged in the law,

nallyf régarding the linancial provisions on the proposed Taw

& supeest that the House should review the removal of Mational Wealth Sovercignly Fund and Mational
[§arvaligs Fund considered in the previous versions of this law with a view of including a sustainability

tiong) fnd into which the country ean save into for the common good of tomorrow and the future
enerafofs. Natural resources do get depleted and it is enly critical to reconsider this anomaly with the law,

lso wie pray that this section can give guidance in encournging corporate social responsibility programs of”
Allingl investors in the affected areas, and encourage eompensations into community initiatives for common
ood. knexample would be where mass technology transfer initiatives would be suggested as some of the
gnefiflsBaring models by the investors.

hankgval for the Opportunity

ourdSincerely,

NS

afiwas,
e Dircetor
i Women Trust/President Indigenous Women Council
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O
orth Eastern Conservancies Association (NECA)

LIECT: SUBMISSION ON THE NATURAL RESOURCES (BENEFIT SHARING)
1. (SENATE BILLS NO. 6 OF 2022)

ey the North Eastern Conservancies Association (NECA), having reviewed the Natural
egpurces {Benefit Sharing) Bill (Senate Bills No. 6 of 2022), hereby submit our proposals and

aflback
uf primary pim is to ensure that the provisions of the bill guarantee equitable distribution of

afural resources, especially for community landowners.

. Exclusion of Wildlife from the Bill:
fildlife is an integral component of our natural heritage. It should not be categorized as an

eXtractive natural resource.” As such, we propose that wildhife be excluded from the bill's

r'gviﬂiun:a.

. Factor in Conservation Costs:
Itds paramount to factor in the cost of wildlife conservation when determining the benefit-shanng

ratio for wildlife resources. This will provide a more accurate representation of the financial
challenges and commitments faced by stakeholders invelved in conservation efforts. Especially

community conservalion.

3. Consideration of Land Ownership:
The bill should give explicit consideration to land ownership, notably the distinction between

nétional parks, reserves, private, and community conservancies. The benefits accrued from these
afeas should be apportioned in line with ownership and the contributions made by respective

stakeholders,

NATIONAL ASSEMBLY
RECEIVED |

01 SEP 203 Il 30 AUB

CLERK'S OFFICE :
W
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The Northeastern Consorvancios
Associotion (NECA)
PO, Box 1774-T10100, Garissa, Kenya

HERTH EASEEEN CONSERVARCIEE ASEOEIATION info@necaorka | waw.naco.or ke

4.Maintain Section T6 of the WCMA:
Sgetipn 76 of the Wildlife Conservation and Management Act (WCMA) provides vital incentives
fof wildlife conservation. We strongly advocate for its retention as it is essential for incentivizing

arfl promoting conservation efforts.

Alignment with the Community Lands Act 2016:
e bill should be reconciled and aligned with the provisions of the Community Lands Act of
216 to ensure that community rights and interests are adequately protected and championed.

¥ Community Participation in Decision-Making:
y foster a sense of ownership and responsibility, local communities should be actively involved
decision-making processes regarding the exploitation and management of natural resources

ithin their jurisdictions,

Environmental Impact Assessments:
ny cxploitation of natural resources should be preceded by comprehensive Environmental

pact Assessments (EIA) to ensure that activities arc sustainable and will not lead to irreversible
nironmental degradation.

. Revenue Reinvestment:
reentage of the revenues generated from natural resource exploitation should be reinvested in

n¥ironmental conservation and community development projects to ensure sustainability and
nhance community welfare.

neonclusion, we believe that these proposals will promote the equitable and sustainable
ligtribution of natural resources benefits, especially for community landowners, We appreciate the

ypportunity fto provide input and look forward to a bill that genuinely safeguards the interests of all
Kenyans.

wind ds,
hi"‘. rE):‘:J_.ars

&

sharmaké Mohamed Sheikh
‘hairperson, North Eastern Conservancies Association (NECA)

hrmakefneca.orke

= Bringing together indigenous somali communities and wildlife conservation -
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Memorandum to the National Assembly
#partmental committee of Environment, Forestry
and Mining on The Natural Resources (Benefit
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1.0 BACKGROUND INFORMATION

| L Introduction.

Op behalf of member organizations of Pasloralists Alliance for Resilience and Adaptation
rfross Nations (PARAAN), | wish to thank Hon. Sen. Danson Mungatana for sponsoring this
Z -_‘ ic bill that seek to provide a legislative framework for establishment and enforcement of a
stem of benefit sharing in natural resources exploitation amongst the concerned parties of

iptarest.

bnce enacted as a law, this legislation will open a new chapter in the history of this country and

[ .: nation, the chapter of advantage to custodians of natural resources and respects to basic
ights of indigenous peoples as enshrined in Constitution of Kenya 2010, United Nations

Déclarations on the Rights of Indigenous Peoples (2007), the African Convention on the
pnservation of nature and natural resources (1968), the Africa Union Agenda of 2063 and the

ILO convention 169 (1988) among other such national and international legal instruments,

[his memorandum which seeks to add a voice to settling of the protracted conflicts among
nvestorsistate and custodians of natural resources against unwarranted exploilations of such
esources, Is developed as response to print communication on dally newspaper dated 22"

August 2023 from National Assembly inviting the public and stakeholders for participation in
formulation of The Natural Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022).

Taking this advantage as provided for in Article 118(1)(b) of Constitution of Kenya, the leaders
of various indigenous communities under the bumer of PARAAN converged on Friday 17
September 2023 in Nanyuki and developed this memorandum for consideration by the relevant
commitlee of national assembly. The alliance membership comprises thirty-one (31) indigenous
. people organizations drawn from across eight (8) counties as detailed in the Annex1 of this

memorandum,

Further, it's important to note that, PARAAN is a social justice movement with the purpose of
consolidating a collective voice on the inclusion and rights of indigenous peoples to promote
. self-action for the mutual benefit and well-being of indigenous peoples and minorities.

' The alliance environs protecting and promoling collective rights and resources of indigenous

peoples and minorities for sustainable livelihoods in Kenya and the entire EA Region. In recent
years, the natural resources of these indigenous communities have come under unprecedented

extarnal pressures thal are seriously affecting the unique rights of indigenous peoples and, by
extension, their food and livelihood sovereignty, a situation that make this bill so timely.

I::I ! 2.0. SUMMATION OF THE ISSUES/ICONCERNS

| . Under the current arrangement, we wish to highlight the followings: -

1. Almost all natural resources envisioned under this bill are found in the temitonies/landscapes
occupied and owned by different indigenous communities collectively.






hat dug lo systemic deep-rooted marginalization’s from all successive regimes, the
ndigenous communities who are major custodians of the targeted natural resources have
imited access to information including the print communication inviting public for participation
n formulation of this bill.
‘That, the limited number of days slotted for public participation (22™ Aug. to 4" Sep. 2023) is
insufficient and so is the means of communication used, as print media is nol easily
accessed by all communities across the country.
hat, the bill is not clear on prior knowledge required of any community to be possibly
affecled by the exploitation of any natural resources in question.

: ﬁThat, the bill is still vague regarding the selection processes of community representatives,

!that are supposed to sit in the benafit sharing fora of the respective counties. It is inevitable
thal selection processes are conducted in a democratic and informed manner and that the

finally elected community members are rightly approved by the respective governar and are
| protected from other interast groups.

. That the bill is still vague in how to operationalize the resource exploitation and benefit

sharing administratively. We propose the bill to be accompanied by an explicit by-law that
states clear proceduras.

! That, some of the natural resources are found in areas that are inhabited by a various

" number of indigenous communities of whom some are even more marginalized and less

] represented than others.,
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mental commiltee as follows: -

?rd to the above, wa hereunder briefly make the following prayers to this honorable

The concerned authority be compelled to allocate more time for comprehensive public
participation to ensure that the voice of all concemed were heard as required the law.
The invitations for public participation in the bill to be made through local radio FMs to
ensura wider audiences and paricipation.

The Title of the Bill to read: -

- The MNatural Resources Benefit Sharing Bill 2022,

INSTEAD OF: - The Natural Resources (Benefiting Sharing) Bill 2022

The benefit sharing rations out of revenues generated by the action of concerned entity
be clearly quantified in the provision of the bill; by indicating what percent of the total
revenue o be given out by affected entity as benefit other concerned parties.

The bill to have clear provision for free prior informed consent as provided in the law.
The concerned authority in this and any other matter of this nature to be compelied to

observe the rule of law.
The bill to be accompanied by an explicit by-law that states clear procedures of resource

exploitation and benefit sharing.

The concerned authority to lock into rightful selection processes for community
representatives (especially in the case of extremely marginalized communities) and into
their protection of the rightfully appointed community members from other interest

groups.






That, this honorable departmental committee grants any other favorable remedy as it

| deems fit and justiciable.

|_-L|'ha in'summation to this memorandum, we the leaders of indigenous people organizations
annex 1 of this memo) emphatically believe in what is stated above and hereby request

orable relevant departmental commitlee to consider our above stated prayer and further

& as on this as situation allows.

pirit and the: letter of the supreme law is explicit in its reference to public and stakeholder
ipation in formulation of new laws and we will therefore stand to resist any attempts from
garters to the contrary against our full participation in formulation of this law, which

d to affect us more than any other interest groups.

Thanks
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. 1: - PARAAN MEMBER ORGANIZATIONS: -

NO. [IOR ZATION CONTACT ‘COUNTY OF
| OPERATION
1. |Bndighneus Movement for Peace Mali Ole Kaunga Laikipia, Isiolo, Samburu

\dvapcement and Conflict Transformation
(iMPRCT) TRUST

+254 722 663 090

and Marsabit

-

Dr. Hussein A, lsack

Isiolo and Marsabit

i alist Peoples Initiative

+254 702 624 224

2. rust
+254 721 301 150
3, nvironmant, Advocacy and Research Guyo Adi Isiolo
i A +254 711 963 593
4. us Strategies and Institution for Mohamed Dida Marsabit and Isiolo
kil +254 721 881 397
5. s Women Trust Jane Meriwas Laikipia, Samburu, |siolo
+254 722 889 973 R MR
6. | Isiol Gender Watch Grace Lolim Isiolo
ll i +254 T27 046 313
T ists Women for Health & Education Shoba Mohamed Liban | Isiolo
i +254 726 B44 850
8. LS pace Link : Halima A. Racho Isiclo
|r l +254 710 961 194
0. ,l hejNéw Dawn Pacesetter[TNDP] Emily Rosa Laikipia and lsiolo
i i +254 711 595 100
10. alkipia Trust Jeniffer Koinante Laikipia
+254 7056 375 208
11. ous Women and Girls Initiative Manicah Yator Baringo
+254 722 547 332
{2 ‘ Mullogodo Girls Empowerment Program Josphine Ndirias Laikipia
i +254 713 634 728
13. itiative Margaret Seraiyon Marsabit







14. i as§li CGultural Heritage Linda Lissah Laikipia
| +254 718 156 173
15. | 58 omen Group Juliana Rono Kajlado
ﬁ +254 720 805 235
16. do Indigenous Women Empowerment Christine Kandie Baringo
i +254 T26 017 464
17. I ofbis Welfare Council Wilson Kipkazi Baringp
+264 721 549 G40
18. din s Peoples Climate Change Watch Mohamed Yusuf Garissa
+254 723 071 576
149, Wi ental Justice Team Samburu Trizah Rono Samburu
+3254 T24 513 775
20. ity Empowerment and Development | Salad Boru lsiols
tia Lcn) +254 722 915 6O9
21. ikiffa North Community Conservation Bernad Lolasho Laikipia
b i +254 743 208644
22, rin omen and Youth Organization Eunice Lepariyo Baringo
+254 722 232 Q07
23. ent r Research and Developmeant in Hussein Tadicha Marsabit
Ll o LEi +254 721 839 306
24, [Kapt source Management Organization | Ekitela Fredrick Lucas | Turkana
t-m' ) +264 721 848 474
25. arti Home Grown Peace Initiative Benjamen Lokor Samburu
+254 721 813 060
26. |iGuraffau Women Group Christine Louwai Marsabit
' +264 722 662 798
27. |giv Direct Edward Ramat Laikipa
+254 726 968 030
28. arsfib ane“: Advocacy and Development Nuria Golo Marsabil







rga E ion (MWADO)
]

+254 725 401 221

29 | Bamtry Well-Being Initiative for All (SWIFA) | Gabrella Lorere Samburu
i +254 700 388 BO&

30 | Rebulding Pastoralist Livelihoods James Orre Marsabit
i +254 704 000 204

N Manasseh Laikipia

gikip I aralegals Organization (LAPO)

+264 723 121262







