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gh the irst Reading on l Tth August 2023 andwas thereafter committed to the Departmental
En Forestry and Mining for consideration and reporting to the House pursuant

of National Assembly Standing Order 143

The rns cou(lty governments in terms of Article I l0 (l) (a) of the Constitution

(f advertisements in the print media on Tuesday ,22"d Augusl2023 seeking public
vlews on the Bill pursuant to Article ll8(l) (b) of the Constitution and Standing Order

mmitteer received thirteen (13) memoranda from the following institutions and individuals
cil of
a Pri Sector Alliance
a Wild fe Conservancy Association

Easte Conservancy Association
a Oil d Gas Working Group

roceedings of the Departmental Committees on Environment, Forestry and Mining
f the Natural Resources (Benefits Sharing) Bill, (Senate Bill No. 6 of 2022) which
November 2022 and passed by Senate with amendments on I't August 2023.The

n Trust
aN

Bilt

AN
n International

Rights Development
ssociation of Kenya

also in ited the following MDAs vide a letter REF: NA/DDC/EF&M/2023/045 dated

2023 r their comments and proposals on the Bill
stry of vironment, Climate Change and Forestry

ional Treasury

De
nt for Mining
nt for Energy
nt for Petroleum
nt for Wildlife

stakeholders' engagement retreat on the Bill vide letter
gust 2023 which was held at Hilton Garden Inn Hotel,
with the thirteen ( l3) stakeholders and the MDAs making

on Environnent, Forestry aul Mining on the con"^ideratioil of the Natural llesources
(Benclit Bills No. ofeoeg)



In considering the Bill, the Committee applied itself to the provisions of Articles 109(5) and I l4 of the
Constitution of Kenya which relate to the origination and definition of a 'Money Bill', by seeking
determination as to whether the Bill was a money bill from the Parliamentary Budget Office.

The Committee having considered the Natural resources (Benefit Sharing) 8i11,2022, recommends that
the House REJECTS the Bill since it is a 'Money Bill' pursuant to Article I l4 of the Constitution and as
such it can only be introduced in the NationalAssembly pursuant to Article 109(5) of the Constitution.

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly forthe
logistical and technical support accorded to it during its sittings. The Committee further wishes to thank
the sponsor of the Bill, Sen. Danson Mungatana, MP. and all stakeholders who submitted their comments
on the Bill. Finally, I wish to express my appreciation to the Honorable Members of the Committee and
Secretariat who made useful contributions s consideration of the Bill and production of this report.

On behalf of the Departmental Committee Environment, Forestry and Mining and pursuant to
provisions of Standing Order 199 (6), it is m easant privilege and honour to present to this House the
Report of the Committee on its consideration
Bill No. 6 of 2022).

the Natural Resources (Benefits Sharing) Bill, (Senate

Hon. Gika David, M.P.
on Environment, Forestry and MiningChairperson, Departmental Com m

RcPort ofthe Departntental Contnittee on Environnrcilt, ForestrJ/ and Mining on the consideration ofthe Natural Resources
(Benelit Sharing) Bill (Senate Bills No. 6 of9o99)
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PART ONE
E

T MENT OF THE COMMITTEE

Committee on Environment, Forestry and Mining is one ofthe twenty Departmental
sof National Assembly established under Standing Order 216 whose mandate
the S ing Order 216 (5) is as follows:

To gote, inquire into, and report on all matters relating to the mandate,
nt, activities, administration, operations and estimates of the assigned ministries

and de

To

,ffe
the programme and policy objectives of Ministries and departments and the

of the i r imple me n tali o n,

Ona basis, monitor and report on the implementation of the national budget in
re its mandate,
To st and review all the legislation referred to it;

, asses.s and analyse the relative success of the Minislries and departments asTo

by the results obtained os compared with their stated objectives,
Toi ond inquire into all matters relating to the assigned Minislries and
depart
To vet

as they may deem necessary, and as may be referred to them by the House,

report on all appointments where the Constitution or any law requires the

Assembly to opprove, except those under Standing Order 204 (Committee on

To

To

To

treaties, ogreements and conventions,

reports of Commissions and Independent Offices submitted to the House

reports and recommendations to the House as often as possible, including
ndation of proposed legislotion;

to the provisions of Article 254 of the Constitution; ond
any questions raised by Members on a matter within its mandate

OF THE COMMITTEE

the Second Schedule to the Standing Orders, the Committee is mandated to
to Climate change, environment management and conservation, forestry,

lution, waste management.

the Committee oversees the Ministry of Environment, Climate Change and

Department for Mining.

oppo

x
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1.3 COMMITTEE MEMBERSHIP
4. The Departmental Committee on Environment, Forestry and Mining was constituted by the

27th October 2022 and comprises of the following Members:

Chairperson
Hon. David Gikaria, MP

Nakuru Town East Constituency
UDA Partv

Vice-Chairpercon
Hon. Charles Kamuren, MP
Baringo South Constituency

UDA Partv

a

t

a

I

Hon. Mbalu Jessica Nduku Kiko, CBS, MP
Kibwezi East Constituency
WDP Partv

Hon. Mwanyanje Gertrude Mbeyu, MP
Kilifi County
ODM Partv

Hon. Hiribae Said Buya, MP
Galole Constituency
ODM Partv

Hon. Salim Feisal Bader, MP
Msambweni Constituency
UDA Partv

Hon. Emathe Joseph Namuar, MP
Turkana Central Constituency
UDA Partv

Members
Hon. Masito Fatuma Hamisi, MP
Kwale County
ODM Partv

Hon. Nguro Onesmus Ngogoyo, MP
Kajiado North Constituency
UDA Partv

Hon. Titus Lotee, MP
Kachaliba Constituency
KUP Party

Hon. Mohamed TubiBidu, MP
Isiolo South Constituency
Jubilee Partv

Hon. Yakub Adow Kuno, MP
Bura Constituency
UPIA Partv

Hon. Joseph Wainaina Iraya, MP
Nominated
UDA Partv

Hon. Kemei Beatrice Chepngeno, MP
Kericho County
UDA Partv

Hon. Kururia Elijah Njore Njoroge, MP
Gatundu North Constituency
Independent Member

Rcport of the Dcpartmental Committee on Envimnment, Forcstty and Mining on the considention of the Natunl Rcsourtes
(Bencfit Shailng) Bill (Senate Bills No.6 ofeoee)
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PART TWO

2.0 BACKGROUND OF NATURAL RESOURCE BENEFIT SHARING IN KENYA

2,1 INTRODUCTION

6. Natural resources are flnite and non-renewable aspects which require maximisation of their benefits
balanced with the need to attract and retain exploration capital necessary to sustain such benefits for
as long as possible. It is for this reason that the Constitution of Kenya mandates Parliament to enact
legislation on the exploitation of natural resources.

7 . Benefit Sharing commitments as far as natural resources are concerned, are captured through mutually
negotiated agreements based on a consultation process on proposed natural resource extraction with
the potential of impacting the rights of the local host community. They generally include revenue
sharing, project support, social and environmental impact and development terms, etc., including
residual benefits from infrastructural and industrial developments arising out of natural resource
extraction and exploitation projects.

8. "Benefit-sharing" originates from a program of work under the Convention on Biodiversity (CBD)
aiming to distribute financial results from the development of genetic resources to local inhabitants
from whose lands such resources were taken.

9. The Bill is applicable in the fbllowing natural resources: sunlight, surface and underground water,
fbrests, biodiversity and genetic resources, wildlifb resources, industrial fishing, wind, geothermal
resources, minerals, and petroleum.

10. Countries such as Ghana, Nigeria and Liberia have made efforts in developing mechanisms for benefit
sharing.

2.2 SITUATIONAL ANALYSIS
I l. Kenya's natural resources include sunlight, surface and groundwater, forests, biodiversity and genetic

resources and rocks, minerals, fbssil fuels and other sources of energy under Article 60 of the
Constitution of Kenva.

12. The issue of benefit sharing has been a great challenge as far as natural resource exploitation is
concerned as many factors hinder communities fiom achieving an equitable share of the benefits that
accrue from natural resource exploitation. This has largely been attributed to improper and ineffective
management.

13. The Kenyan government has made efforts to enhance transparency and accountability in the mining
sector. A good example is the decision on mapping of resources, whereby the Ministry of Mining shall
cooperate with the Regional Centre for Mapping of Resources for Development (RCMRD).

14. In Kenya there are various examples that enhance sustainable exploitation and promote equitable
benefit sharing.

2.2.1 THE KASIAGU CORRIDOR REDD+ PROJECT IN SOUTHERN KENYA
15. The Kasigau Corridor REDD+ (Reducing Deforestation and Forest Degradation) project is the first

carbon oflset project in Eastern Africa under the voluntary carbon market and Wildlifb Works Ltd has
been implementing it since 1998. The Kasigau corridor which covers 500,000 ha is a very important

Report ol-thc Dcpilrtnrcntal Conmittee on Environnent, Forcstrlt and Mining on the consideration ol'the Natural Resourccs
(I)cnefit Sharing) Ilill (Senate llills No. 6 ofeoee)
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19. It

links Tsavo East and West national parks, which are Kenya's largest wildlife
ildlife orks through the negotiated Carbon Rights Agreements with the neighboring

in Carbon trading under voluntary carbon markets. The revenues are shared
l13 of the revenue going to Wildlife Works to cover administrative costs,

, verification fees, payments for rangers, another l13 of the revenue to the

of the land in cash as dividends (paid 4 times in a year) and l13 for the communities
alfocation to community groups for the management of the income generating

usqs an established revenue sharing mechanism defined as a system for distributing
and non-monetary gains generated through the implementation of the projects

$haring is defined as sharing monetary flows generated from the project's credit
comrnunity partners directly while non-monetary investments are the project activities
project within its operating costs that fund livelihood enhancement, community
capacity building, economic opportunities, or climate adaptation. The project targets

of projpct revenue to go directly to community partners and their development activities,
or mord of project revenue to stay the in-country.

paymqnt comes in the form of unprecedented funding for jobs and infrastructure, and

for social programs, health care, education, and other fbrest and wildlife friendly

BNIT MOVEMENT
elt Movement (GBM) works at the grassroots, national, and international levels to

conservation; to build climate resilience and empower communities,
girls; to foster democratic space and sustainable livelihoods.

areag of activity tree Planting and Water Harvesting, Climate Change, Mainstream
Livelihood and Advocacy. The largest numbers of participants in the Green Belt

M) are women and they have made tree planting an income generating activity, where
financial compensation (US l0 cents) to nursery groups for every tree seedling that is

ives. That money is used to meet the needs of families; to pay for food, clothing,
domes{ic utensils. GBM also trains communities on other income generating activities
start with their tree planting compensation funds

IN CY FRAMEWORK ON NATURAL RESOURCES
states that the State shall ensure sustainable exploitation,

and conservation of the environment and natural resources, and ensure the

of accruing benefits and the utilization of the environment and natural resources

the e of Kenya.

174 stafes that the object of devolving government is to ensure equitable sharing of
resotlrces in the Country

MINING ACT,2016
provides a legal framework for prospecting, mining, processing, refining,

iany dealings in minerals. Section 183 of the Act stipulates that the holder of
lroyalties to the State in respect of the various mineral classes won by virtue

Ad

GB

(r

2.3
20.

utr
eq

for
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22.The

a

of the

Report of the
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shall be distributed as follows 70o/o to the National
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County Government and 1}oh to the community where the mining operations occur. Section 186 of
the Act further states that all fees, charges, and royalties payable by the mining rights holder shall be
paid into the designated account of the State department responsible for collecting royalties.

2.3.2 THE ENERGY ACT,2019
23.The Energy Act,2019 emphasizes the importance of energy sources such as wind, solar, and

geothermal. Section 85 of the Act provides that any royalty received by the National Government
from geothermal energy shall be paid into the National Treasury and apportioned between the
National Government, County Government and the local community as follows;- the County
government's share shall be equivalent to20o/o of the royalties, the Local community's share shall
be equivalent to 57o of the royalties and shall be payable through a trust fund managed by a board of
trustees established by the local community and the remaining 75"/" shall be treated as National
revenue.

24. Where the resource is being exploited in one or more counties the Cabinet Secretary shall, in
consultation with the Commission for Revenue Allocation, determine the rate of apportionment of the
county share between the counties.

2.3.3 THE PETROLEUM ACT,2019
25. The Petroleum Act, 2019 provides for a legislative framework fbr the contracting, exploration,

development, and production of petroleum; cessation of upstream petroleum operations; to give effect
to relevant articles of the Constitution in so far as they apply to upstream petroleum operations,
regulation of midstream and downstream petroleum operations. Section 58 of the Act states that the
national government's share of the profits derived from upstream petroleum operations shall be
apportioned between the national government, the county government, and the local community.
The county government's share shall be equivalent to 20oh of the national government's share. The
local community's share shall be equivalent to 5%o of the national government share and shall be
payable to a trust fund managed by a board of trustees established by the county government in
consultation with the local community.

2.3.4 THE WILDLIFE CONSERVATION AND MANAGEMENT ACT,2OI3
26.The Wildlifb Conservation and Management Act, 2013 provides for the protection, conservation,

sustainable use, and management of wildlife in Kenya. Section l8 of the Act establishes the
Community Wildlif-e Conservation Committees whose function among others is to review and
recommend payment of compensation on claims resulting from loss or damage caused by wildlife.

27. Section 22 (5) any applicant who wishes to engage in bio-prospecting must enter into a benefit-sharing
agreement that provides fbr sharing by the community in any future benefits that may be derived from
the relevant bio-prospecting.

28. Section 23 of the Act establishes the Wildlife Conservation Trust Fund where payments of
environmental services by beneficiaries in productive and service sectors are paid into. The purpose
of the fund among others is to facilitate community-based wildlife initiatives.

2.3.5 THE FOREST CONSERVATION AND MANAGEMENT ACT,20t6
29.The Forest Conservation and Management Act,20l6 provides for the development and sustainable

management, including conservation and rational utilization of all fbrest resources for the socio-
economic development of the country and for connected purposes.

Report ol'the Departncntal Conntittce on Environnrcnt, Ibrestty and Mining'on the consideration of the Natural Rcsources
(Benelit Sharing) I)ill (Senate llills No. 6 ol'eoee)

1 

".\( 
,1. t:: ..|



30. In

31. s
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36.

Section i7 of the Act establishes the Kenya Forest Service whose function, inter alia, is to
imple$rent benefit sharing arrangements. Further, the Act under Section 27, establishes

and Management Trust Fund. The Fund shall nurture, promote, support
and practices in forest conservation and development including support of community

Section 53 of the Act stipulates that investors in forests shall share the benefits
with local communities through various options such as infrastructure, education,

and social amenities. Lastly, the Act states under Section 32 that the management of
forests $hall be vested in the community.

CTLIMATE CHANGE ACT, 2016

of the Act provides for sharing of social and environmental benefits sharing for carbon
Section 238 (5) provides that the community development agreements shall include

benefit sharing as follows:
-based projects, the contribution shall be at least 40o/o of the aggregate earnings; and
-land-lbased projects, the contribution shall be at least 25Yo of the aggregate earnings.

NA,cova pRorocol, oN ACCESS To GENETIC RESouRCES AND
SHARING

Protocfl on Access to Genetic resources and Benefit Sharing main objective is the sharing
arising i from the utilization of genetic resources in a fair and equitable way thereby
to the conservation and sustainable use of biodiversity.

undet Article 5 emphasizes that the benefits from the utilization of generic resources
monetary and non-monetary benefits, and they shall be shared based on the mutually

a Protoqol sets out core obligations for its contracting Parties to take measures in relation
genetlc resources, benefit-sharing and compliance. They include

Creating legal certainty, clarity, and transparency.Y
Providing fair and non-arbitrary rules and procedures.
Establishing clear rules and procedures for prior informed consent and mutually agreed
terms.
Providihg for issuance of a permit or equivalent when access is granted.
CreatinN conditions to promote and encourage research contributing to biodiversity
conserVation and sustainable use.

MPARATIVE ANALYSIS

G

of the onstitution of Ghana, 1992 provides for a formula in benefit sharing in relation to
l)Yo of all revenue accruing from these lands has to be paid to the Office of the
I Lands (OASL) to cover administrative expenses. The remaining revenue hasof

district
the following constitutional beneficiaries: stool (25%), traditional authority
bly (ss%).

there four different forms of benefit sharing affangements in Ghana's forest sector
tutional Timber Revenue benefit sharing, Modified Taungya System benefit

ial Plantation benefit sharing and Community Resource Management Area

l'\(iir. rr,:,1Report

benefit
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37. Ghana best practice on the government's distribution of a proportion of mining rents to mining affected
communities. ln Ghana's mining sector the distribution by and large through royalties from gold
mining. Royalty agreements are set between 3o/o and 60/o paid directly to the government on a quarterly
basis.

38. The mine revenue is paid to the Large Tax Unit of the Ghana Revenue Authority, which then dispenses
the money into the Consolidated Fund. Of this, 80% is retained by the Government and used for
general budget support. l0% is put into the Mineral Development Fund (MDF), which is ostensibly
used to help lund public mining sector institutions and ad-hoc flagship projects in mining communities
as compensation for mining affected communities.

39. The remaining l0o/o of mining revenue is transferred on a quarterly basis to the Office of the
Administrator of Stool Lands, which dispenses the money directly to beneficiaries at the grassroots,
according to a formula outlined in Section 267(6) of the Minerals and Mining Act 2006.

40. The Act stipulates that the office retains l0% of the monies awarded to cover administrative expenses,
25%o is provided to the traditional authority for the maintenance of the stool, 20o/o to the traditional
authority himself, and 55oh to the District Assembly located within the area of authority of the stool
lands.

2.4.2 NIGERIA
4l . The Nigerian Constitution provides that the State shall protect and improve the environment and

safeguard the water, air and land, fbrest, and wildlife of Nigeria.

42.The Forest Commission of Cross River State is a benefit sharing arrangement in Nigeria. In this
instance, revenues from fees derived fiom forest products are shared with the forest dwelling
communities who are the custodians of the forests in the State.

43. The benefits are shared as fbllows: communities get 70o/o of revenues obtained fiom community
forests; the remaining30o/o goes to the commission; while in plantation fbrests the sharing is 50% to
communities and 50o/o to the Commission. The f-rnancial benefits are used to finance various
community projects and payouts to vulnerable groups in the community.

44.\n addition, Nigeria is listed as one of the leading oil producers in the world. It is estimated that oil
accounts for more than90oh of the country's exports, 25oh of the Gross Domestic Product (GDP), and
80% of government total revenues. In Nigeria, oil revenues are divided between the three tiers of
government: f-ederal which gets 50% of the revenues, the state which gets25%o and local governments
which gets20o/o of the revenues. The remaining 5o/o goes to special funds.

2.4.3 AUSTRALIA
45. Section l7l of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)

provides for regulations to be made for the control of access to biological resources in Commonwealth
areas of Australia, including the equitable sharing of benefits arising from the use of the biological
resources in Commonwealth areas.

46.Part 8A of the Environment Protection and Biodiversity Conservation Regulations 2000 (EPBC
Regulations) require an applicant fbr a permit to access biological resources for commercial purposes
or potential commercial purposes to enter into a beneflt-sharing agreement with each access provider

Rcport of'the Departnent;tl Conrrrittec on Environnrcnt, lbrestr.y aml Mining on thc considcration of the Natural Resourcc.e
(Bun'fit Sharinfl l)ill (Senate lJills No. 6 oI'eoee)
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the The Commonwealth is the access provider for biological resources in
are{s, as defined in the EPBC Act.

a benefit sharing agreement for the purposes of Part 8A of the EPBC
The ln conjunction with an access permit issued under Part 8A of the EPBC
allowslthe ac

for redearch
cess party to take biological resources of native species (from a specified
and development on any genetic resources or biochemical compounds,

contained in the biological resources

48

49

50

fate i
to be

ofS s required to seek and take into account the advice of the Committee and
likely affected by the regulation

IS

Exflloitation Revenue received by the Access Party in a calendar year falls within the
hold fange, the Access Party will pay to the Commonwealth the corresponding

bxploitation Revenue (Threshold Payments).f gross

is paid annually by the Access Party within 28 days after receipt of a correctly
lnvolce.

BERI,A.

are under pressure from forest activities such as mining, logging, and agriculture
sunoilnding these forests are incentivized to mitigate deforestation and forest

fair and equitable distribution of benefits

benefit-Sharing mechanisms (CBSM), refers to transformation of funds from forest
fair and equitably allocated benefits with additional and permanent outcomes for

include productive and non-productive, monetary and non-monetary and

and inppt-based benefits. Through effective distribution of benefits the forests are used
to mitigate climate change, spur sustainable economic development and

communrtres.

Fores{ry Reform Law (2006) establishes a transparent framework for the use,

and prlotection of forest resources that balances the commercial, community, and
prioritiep of the Republic.

res that communities (represented by Community Forest Development Committees)
gging c$ncessions granted by the government to receive two financial payments;
lsa feQ per cubic meter of logged forest, which goes directly to communities and the

specified in Social Agreements. The minimum cubic meter fees set by law is $1.50

5l

)

on
lo
J

second |s a land rental fee that companies pay to the government, who should pass it on to
ti-stdkeholder National Benefit Sharing Trust Board, to which communities can apply

unfty projects.

the N Forestry Reform Law (2006) provides that forest communities dependent
Management Contracts are entitled to 30oh of the Land Rental Fees paid by
the National Benefit Sharing Trust to improve livelihoods and infrastructure,

40% to the Central Government. Through participatory community
Devel Committees create project proposals which are forwarded to the National
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Trust Board for review. The Board then selects the community developments projects and
the funds to the Development Committees to implement the selected projects.

57. The National Forestry Reform Law (2006) establishes the National Benefit Sharing Trust
Community Forestry Development Committees. The Board is composed of 14 members to
other functions, disburse funds to Community Forestry Development Committees for the
Community projects.

58. Social Agreements are negotiated between logging companies and communities. They
provisions such as maintenance and building of infrastructure including roads, provisions on
rights, housing, and social service and are implemented directly by the companies.

Report of the Departmental Committee on Environment, Forestty and Mining on the consideration of the Natural Resources
(Benefit Sharing) BiIl (Senate Bills No. 6 ofeoee)
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PART THREE

THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE
2022)

D ION

re include sunlight, surface and groundwater, forests, biodiversity and genetic
roc minerals, fossil fuels and other sources of energy under Article 60 of the

of a.

bene sharing has been a great challenge as far as natural resource exploitation is

many factors hinder communities from achieving an equitable share of the benefits that
resource exploitation. This has largely been attributed to improper and ineffective

59

6l

62

Reso
son
t and

tfrces (Benefit Sharing) Bill (Senate Bills No. 6 of 2022) is a Senate Bill sponsored
puya Mungatana, MGH, seeking to provide a legislative framework for the
bnforcement of a system of benefit sharing in natural resource exploitation between

the national governm county governments and ocal comm unrtleent,u

B

BILL

of the B S to provide a egal framework for the estab shm ent and enfo rcement
of shat ng tn natural reSO u rce explo between natu ra resource exp loiters,tatlon

e trt, county aDovern ments and ocal commun rt les

Bill $rovides for preliminary provisions that is the short title, interpretation of terms as

ill, aflplication of the Act and the guiding principles of benefit sharing.
63

64

65

to app
re SO u wl td fe

lj to
,f.r;

I

the fo owln 0 natura resou rces- SU n

resources; ndustr al fi h ng and wl nd
rght; water resou rces forests b od verst ty

S

e crrtl terms defined in the Bill include-
entity means an organization or person involved in the exploitation of a natural resource

this applies;

mun
" means the Cabinet Secretary responsible for matters relating to finance;
means-

lel ing in a ward within which a natural resource is situated; and
le splaced to make way for the exploitation of a natural resource

" incl
lon or

s fees or payments by whatever name, paid by an affected entity for the
loration of a natural resource in Kenya;

g princif les of benefit sharing are transparency and inclusivity; revenue maximization and

efficienpv and equity; accountability and participation of the people; rule of law and
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respect for human rights of the people; sustainable natural resources management and environmental
protection and restoration.

67. Part II Clauses 5-23 of the Bill provides for the establishment of the Benefit Sharing Authority as a

corporate body with perpetual succession. The functions of the Authority include to-
a) co-ordinate the preparation of benefit sharing agreements between an affected county and

an aff-ected entity;
b) review, and where appropriate, determine the royalties payable by an affected entity

engaged in natural resource exploitation;
c) identify counties that are required to enter into a benefit sharing agreement under this Act

in consultation with the respective county governments;
d) oversee the administration of funds set aside for community projects to be implemented

under a beneflt sharing agreement;
e) facilitate and monitor the implementation of a benefit sharing agreement entered into

between a county government and an affected entity;

0 determine appeals arising out of conflicts regarding the preparation and implementation of
benefi t sharing agreements;

g) oversee the establishment of benefit sharing committees and forums; and
h) ensure the proper and timely payment of funds to counties and local communities as

provided under this Act;

68. Clause 5 provides for the management of the Authority which shall vest in a Board comprising of-
a) a chairperson appointed by the President with the approval of Parliament;
b) the Principal Secretary responsible for finance or a designated representative;
c) the Principal Secretary responsible for rnining or a designated representative;
d) the Principal Secretary responsible for petroleum or a designated representative;
e) the Principal Secretary responsible for energy or a designated representative;

0 two persons of opposite gender nominated by the Council of County Governors to represent
such communities as the Council shall determine;

g) one person nominated by a registered association representing a majority of members of
county assemblies to represent local communities;

h) one person nominated by an umbrella body representing the interests of the private sector
in Kenya; and

i) the Director-General appointed by the Board.

69. Apersonisqualifiedforappointmentasthechairperson,memberoftheBoardorDirector-General
of the Authority if that person holds a degree from a university recognized in Kenya and has at least
seven years' experience (ten years fbr the Director General) in law, environmental management,
economics, public finance, mining, community development or any other related field.

70. Clauses 6-17 provides for the composition of the Board, the terms of appointment of its members
and vacation of office. The powers of the Board in performing its functions and the conduct of its
business. It establishes committees of the Board, the power of the Board to delegate functions and
remuneration of Board members.

71. The Bill also establishes the office of the Chief Executive Officer as an ex-fficio member of the
Board, appointment of staff of the Board and their protection from personal liability in the
performance of their duties.

Report of tltc D(partil,ental Contntittee on Enyirontnent, Forestry and Mining on tlte con.sidc,ration of tlte Natural Re"'oun:es
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72 of the lBill provides that the Authority shall, in consultation with the Council of County
and rblevant national government entities and upon conducting public participation,

and re,i,iew the amount of royalties and fees payable by affected entities in respect of a
sector where a written law does not prescribe the royalties or fees

ination the Authority shall take into account-
the I capital investment of the affected entity;
the ling international market value of the commodity from which royalty is payable;
the ercial viability of the natural resource being exploited; the impact of the
exploi on the local community, the affected county and the environment; and

obli ns of the affected entity under any existing benefit sharing agreement with the
a county

lgw prescribes the royalty, fees, payments or benefit sharing in a particular natural

, the relevant written law shall apply with respect to that sector

at th Kenya Revenue Authonty ha co ect

73.
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enti tie and any oth paym ent o

royalti CS AS determ ned

roya Ities from natu ra resou rce
e S

er
ny other wn tten aw The Kenya Reven u Author rty S requ ired toe

pay mbnies collected to the Consolidated Fund and also account to the Authority the total
froln affected entities with respect to each natural resource. The provisions of this

to supqrsede the provisions of any law with respect to the collection of royalties and fees

r the exploitation of natural resources in Kenya.

of the Iitt proviAes for the revenue sharing ratio. The revenue collected under the Act
between the National Government and respective county governments in the ratio of

to thb National Government and forty percent to the county governments

ly, at l$ast sixty per cent of the revenue assigned to the county governments shall be

implembnt local community projects and forty percent of that revenue shall be utilized for
of the (ntire county.

resdurces are shared by two or more counties, the Authority shall determine the ratio
the retained revenue amongst the affected counties in consultation with the affected

nl ng rh rat o of shan n oD the retained

S f

77

n revenue amon (,
b st coun tr e sharing a resou rce,

take nto account the contr butlon of eac affected ounty ln relat lon to the

e inconvenience caused to the county in the exploitation of the natural resource; and any
nefit shfring agreement with an affected entity.

ly, the .A.uthority is required, in consultation with the lead agencies with respect to each

urce, to review the revenue sharing ratio after every five years and present its
ations {o Parliament for approval

-31 of [he Bill provide for benefit sharing agreements. Clause 27 provides that every
tity shall enter into a benefit sharing agreement with the relevant county government
exploit{tion of a natural resource in the affected county. The benefit sharing agreement

e S

h c

on Environntent, Fore"^try and Mining on the consideration ofthe Natural Resources [',\t ii'.:.]ti,':l i



shall include non monetary benefits that may accrue to the county and the contribution of the affected

entity in realizing the same.

81. Additionally, Clause 28 of the Bill provides that each county that has a natural resource is required

to establish a County Benefit Sharing Committee consisting of --
a) the county executive committee member responsible for finance;
b) the county executive committee member responsible for matters relating to natural

resourcesl
c) two technical officers of the relevant county departments, appointed by the county

executive committee member in consultation with the county executive committee
member responsible for the respective natural resources; and

d) five persons, two of whom shall be of the opposite gender, elected by the local

communities where the natural resource is found and representing the areas with the main

natural resources within the county.(They are to hold office for a single term of five years)

82. Clause 29 the functions of each County Benefit Sharing Committee include to -a) in consultation with the respective local community and upon conducting public
participation, negotiate the terms of a benefit sharing agreement with an affected entity on

behalf of the county government;
b) monitor the implementation of projects required to be undertaken in the county pursuant to

a benefit sharing agreement;
c) determine the amount of money to be allocated to each local community from rnonies that

accrue under a benefit sharing agreement under this Act;
d) convene public forums to facilitate public participation with regard to proposed benefit

sharing agreements during negotiations prior to execution by the county government;

e) convene public forums for the purpose of facilitating public participation with regard to
community projects proposed to be undertaken using monies that accrue to a county
government pursuant to this Act; and

f) make recommendations to the county government on projects to be funded using monies

which accrue to the county government pursuant to this Act.

83. Pursuant to Clause 30 of the Bill, every benefit sharing agreement is to be approved by the

respective county assembly prior to the execution of the agreement by the respective county
government and further deposited with the Authority within thirty days of its execution and a copy

shall simultaneously be submitted to the Senate.

84. Clauses 3l of the Bill provides for the establishment by each affected local community a Local
Benefit Sharing Forum comprising of five persons, two of whom shall be of the opposite gender,

elected by the residents of the local community. A public officer shall not be eligible for election as

a member of a local comrnunity benefit sharing forum.

85. The Local Benefit Sharing Forum is to ensure that that the respective local community benefits

from the exploitation of natural resources and shall-
a) collect and collate the views of the local community and represent the interests of the local

community in the negotiations with the respective County Benefit Sharing Committee and

in the implementation of a Benefit Sharing Agreement;

Rqtort of the Dc1tartntental Contnittc,e on Environnrctt, Forastry aDd Mining on the cutsideration of tht'Naturzl Re.sources
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under this Act; and
the implementation of projects undertaken in the relevant local community using

funds lved under the Act.

Bill contains provisions on funds of the Authority outlining monies considered
co ise fun of the Authority which include money as may be provided by the National

The ns also provide for the financial year, preparation of annual estimate before
nceme ofa financialyear, records and audit ofaccounts and preparation ofannual report

Authority to be submitted to the President and Parliament.

36-43 $rovides for uses of retained funds, offences, transition and consequential

tn
sup

of

p

under

ex

Itation with the local community, identify local community projects to be

by money allocated to the local community by the County Benefit Sharing

for the offences of failure to furnish information required to be furnished to the
Act or knowingly making a false statement. The penalties prescribed in the case

89

90

, is a fine not exceeding two million shillings or to imprisonment for a term not
three y or to both such fine and imprisonment and in the case of a body corporate, to

g five million shillings.

for transition. An affected entity that, immediately before the commencement of
lly authorized to exploit a natural resource shall be deemed to be authorized to
itation and comply within two years of the commencement of the Act.

for provides forthe powers of the cabinet secretary to make regulations forthe
of the provisions of the Act including prescribing the fees in respect of anything

be donp under this Act; prescribing the mode for the payment of royalties under the Act
bing th{ revenue sharing formula between counties that share a natural resource.

the consequential amendments to various statutesare
l

on
l
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PART FOUR

4.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

93. Following the call for memoranda from the public through placement of adverts in the print media on
Wednesday, l6th August2023 and vide a letter REF: NA/DDC/ EF&M120231037 dated l7'h August
2023 inviting stakeholders for a meeting, the Committee received memoranda from the following
stakeholders:

t.

ii.
iii.
iv.

vi.
vii.

viii.
ix.
x.

xi.
xii.
xiii.

Council of Governors
Kenya Private Sector Alliance
Kenya Wildlife Conservancy Association
North Eastern Conservancy Association
Kenya Oil and Cas Working Group
Nature Kenya
Samburu Women Trust
Peace-Net Kenya
PARAAN
Conservation I nternational
Centre for Minority Rights Development
Electricity Sector Association of Kenya
Wildlife Works

94. The Committee also invited the following MDAs vide a letter REF: NA/DDC/EF&M/2023/045 dated
27th September,2023 for their comments and proposals on the Bill:

i. Ministry of Environment, Climate Change and Forestry
ii. The National Treasury
iii. State Department for Mining
iv. State Department for Energy
v. State Department for Petroleum
vi. State Department for Wildlife

95. The stakeholders submitted as follows:

4.1 KENYA PRIVATE SECTOR ALLIANCE
ln a meeting with the Committee held on Saturday, 7th October 2023, representatives from KEPSA
proposed the following amendments to the Bill:

Clause I

96. To read as AN ACT of Parliament to establish a system of benefit sharing in resource utilization
between resource utilizers, the national government, county governments and local communilies; and

.for conne c le d pu rpose s.

Justification:
The kind of activities described in the Bill entail making use of natural resources, as opposed to
'exploitation'. It aligns with environmental law concept of sustainable development or sustainable use.

Report of the Departrnental Conntittee on Environnent, Fore.stry anl Mining on the con"^ideration of the Natural Resource.$
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ob ent" means an agreement on the manner in which a royalty accruing from
rces hall be shared out between an, affected entity and a county;
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(1)

subs
"Th

s the extraction or use of a natural resource for commercial benefit, for the
of dou utilization does not include access to a natural resource for noncommercial

specific it is the royalty that is paid out by the affected entity, the revenue obtained
a natural resource belongs to the affected entity.

resources are utilized to generate electricity. The definition should capture the fact
rl benefit only accrues when there is actual generation, and not before that is, where
are being carried out.

yalties and fees will mean additional costs to investors. This will be besides the
runty charges being paid by businesses.

tces a provision that is likely to be abused especially when it comes to surface
vater, forests, biodiversity and genetic resources as per Clause 3 (b & c) to which
tlicable. This is because it has been left at the liberty of the Authority to prescribe
wards these thematic areas.

rgulations prescribing what shall be applicable to each thematic area that has no

with Clause 40, 41,2 & 43

rdently will create confusion in implementation of the law especially when it comes
and fees. To streamline the inconsistency clauses 40,41,42 & 43 should be aligned.
envisages that royalties, fees or payments are prescribed in a petroleum agreement,
vould not apply to the determination and review of such monies. This will promote

I

isting Legal Revenue sharing formula underthe Mining Act,20l6 at Section 183

{ royalties payable under subsection (l) shall be distributed as follows-

I

244)

ld be re
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Seventy percent to the National Government, Twenty percent to the County Government; and Ten
percent to the community where the mining operations occur.

Justificalion:
To ensure clarity and consistency in implementation, it is that the proposed60140 percent ratio sharing
in the Bill is harmonized with the Mining Act that proposes a70l20ll0 percent ratio sharing.

Doing away with the direct payments to the community creates a potential risk to the investor because

in the event that the County Government fails to meet its obligations, the community may resort to
operation sabotage.

Clause 26 (5)

l02.The Commission shall, in consultation with the lead agencies with respect to each natural resounce,

county governments, local communities and stakeholders; review the revenue sharing ration after
every five years and present its recommendations to Parliament for approval.

Justijication:
The review should be subject to public participation as required by Article 201 (a) of the Constitution
and Section 87 of the County Governments Act (2012).

Clause 27 (l)

l03.Deletion of Clause 27 (1)

Justitication:
The affected entities have already fulfilled their royalty and fees obligations to KRA, and thus, it
should be the responsibility of the National Government co engage in benefit Sharing Agreements
with the Counties.

Clause 28 (7)
l04.The Cabinet Secretary Mining in consultation with the Cabinet Secretary in charge of Energy shall

make Regulations for the conduct for the affairs of the County Benefit Sharing Committees.

Clause 30 (1)

l05.That Clause 30 (l) be amended by rephrasing it to-

Every benefit sharing agreement shall be approved by the respective County Governor prior to the
execution of the agreement by the respective county government"

Justi/ication:
The Bill should be cognizant of the political economy and devise ways to ensure MCAs do not
politicize economic issues leading to minimal or no gain to their constituent. A case of Karede mines
where the political economy led to delays in economic gains for the people can be used as a reference

study.

t

>
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on 37(2Xc) an additional mandatory fine if, as a result of the conduct that
the person received a quantifiable benefit or any other person suffered a

of stol
the An

on funds through an additional 'mandatory fine' is a remedy under the Bribery Act
ti-corruption and Economic Crimes Act (2003).

should be harmonized with the Petroleum Act which enacts Government share of 75%o

clause /roposes 60%

nt ofthe Petroleum Act provisions will run into headwinds as it reduces GOR
the Petroleum Act from 750/0 0/0. to 600/0 and increases the County Government

take appro n steps to resol ve any d or dp ate
ance of benefit hari ng agreements

sputes fferences n connect nlo

S

and lA.ffected Entity shall explore options for alternative dispute resolution such as

and Arbitration

uld alto create a dispute resolution mechanism for benefit sharing contracts

CoNSERvANCY ASSOC IATIoN
he d on Friday 6rh October J Mohamed Sheikh202 M r S ha rmake

orth Eabtern Conservancies Association submitted the following recommendations on the

I

of wildf ife from the Bill. Wildlife is an integral component of Kenya's natural heritage. It
be cate[orized as an "extractive natural resource."

the
costs. It is paramount to factor in the cost of wildlife conservation when

t-sharing ratio for wildlife resources. This will provide a more accurate

nof

of the financial challenges and commitments faced by stakeholders involved in

especial ly community conservation

d ownership. The Bill should give explicit consideration to land ownership,
di on between national parks, reserves, private, and community conservancies. The

these areas should be apportioned in line with ownership and the contributions
stakeholders
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I l3.Maintain section 76 of the Wildlife Conservation and Management Act (WMCA). Section 76 of
the Wildlife Conservation and Management Act (WCMA) provides vital incentives for wildlife
conservation.

ll4.Alignment with the Community Land Act,20l6. The Bill should be reconciled and aligned with the
provisions of the Community Land Act,20l6 to ensure that community rights and interests are
adequately protected and championed.

ll5.Community participation in decision making. To foster a sense of ownership and responsibility,
local communities should be actively involved in decision-making processes regarding the
exploitation and management of natural resources within their jurisdictions.

I l6.Environmental ImpactAssessments. Any exploitation of natural resources should be preceded by
comprehensive Environmental Impact Assessments (ElA) to ensure that activities are sustainable and
will not lead to irreversible environmental degradation.

llT.Revenue reinvestment. A percentage of the revenues generated from natural resource exploitation
should be reinvested in environmental conservation and community development projects to ensure
sustainability and enhance community welfare.

4.3 KENYA OIL AND GAS WORKING GROUP

In a meeting with the Committee held on Friday,6'h October 2023, Mr. Muturi Kamau, National Network
Coordinator, Kenya Oil and Gas Working Group proposed the following amendments to the Bill:

llS.The Bill needs to be harmonized with existing laws that govern natural resources including Mining
Act,20l6, Petroleum Act 2019, Energy Act20l9 and Fisheries (Management and Development) Act
2016, Natural Resources (Classes of transactions subject to ratification) Act No. l4 of 2016,
Environmental Management and Coordination Act 2013, Community Land Act 2016. In order to
avoid conflict between the Bill and already enacted laws.

I l9.Access to information is critical for enhancing participation of citizens in decision making processes

that affect them including the management of natural resources. Access to information including
contracts and benefit sharing agreements entered into will also help enhance transparency and
accountability among the duty bearers.

l20.lnclusion of a local benefit sharing agreement in addition to the county benefit sharing agreement
or an elaborate guidance on how local communities' interests will be reflected in the county benefit
sharing agreement.

l2l .The Bill should propose a model benefit sharing agreement to be included as an Appendix, outlining
basic provisions including rights and obligations that must be contained in benefit sharing agreements.

l22.Transition provisions should provide for timelines for the establishment of the various Funds
referenced under the Bill.

Report of the Departnrcntal Conntittee on Environnk,trt, Forestr! and Mining on tltc cort.sidc"ration of the Natural Resources
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not clearly bring out the element of public participation. It is not clear at what point
sharlng cycle the public should be involved. The publicllocal community should have

iatd

to fasf-track the enactment of the Sovereign Wealth Fund Bill, 2019 in order to
the lFutures Fund and the Natural Resources Fund proposed.

A WILDLIFE CONSERVANCY ASSOCIATION

ith the Committee held on Friday,6th October 2023, Ms. Gladys Werigia, Policy Lead,

lowinp recommendations on behalf of the KWCA

slraring of wildlife and forest resources occurring on community and private
applidation in the Bill. Communities and landowners with wildlife on their land directly
bear e management and operations costs of wildlife. Subjecting the benefit sharing of

tions on community and private lands to a national benefit sharing structure and

d whiqh further allocates a low percentage of benefit to communities, not only serves as

ajority
tive {o

br
uptake of conservation on these lands but also threatens the well-being of
which is outside National Parks and National Reserves.

ught to the unique aspects of each resource; the difference between renewable
resources; and the different governing principles of benefit

uding consideration of the party that bears the cost of maintaining or conserving the

lb/ the non-extractives like wildlife.

of National Wealth Sovereign Fund and National Royalties Fund
us versions of the Bill with a view of including a sustainability national fund

ith
en

SAMBURU WOMEN TRUST

the cb
Trust

mmittee held on Friday, 6th October 2023, Ms. Jane Meriwas, Executive Director,
submitted the following recommendations on the Bill:

the co can save into for the common good of tomorrow and the future generations.
get depleted.

TURE KBNYA

ith th{ Committee held on Friday, 6th October 2023, Ms. Emily Mateche, Policy &
, N[ture Kenya submitted the following recommendations on the Bill:

tion to exploitation" of natural resources, the Bill needs to factor in management and

of nptural resources. The cost incurred by management agencies e.g mandated
agencles, national Non-Governmental Organizations and Civil Society Organizations,
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Community based organizations such as Water Resource Users Associations, community Forest
Associations and Site Support Groups and others who can demonstrate their contribution in
conservation and management of natural resources. need to be met before sharing of benefits accrued

4.7 PASTORALISTS ALLIANCE FOR RESILIENCE AND ADAPTATION ACROSS
NATIONS-PARAAN

In a meeting with the Committee held on Friday,6th October 2023, Mr. Liban Golicha submitted the
following recommendation on the Bill:

130. The Billto have clear provision for free prior informed consent as provided in the law

4.8 PEACE AND DEVELOPMENT NETWORK TRUST (PEACE-NET KENYA)

ln a meeting with the Committee held on Friday, 6th October 2023, Mr. Mohamed Sharif, Peace-Net
representative made the following submissions on the Bill:

Clause 3
l3l. Amend clause 3 by deleting Section 3 (B) of the proposed Bill or amend it to exclude benefit

sharing from water for subsistence farming and livestock use.

JustiJicotion.' along the border areas between Garissa and Tana River Counties, conflict have persisted

arising out of contested boarders and territories, access to resources such water and pasture and
competing resource uses such land and water particularly between pastoralist and farmers.

Clause 28
132. Amend clause 28 (2d) and include youth in the membership of the Committee

Clause 29
133. Amend clause l5 sub-section 8 should read as the County Chief Officers responsible./br matters

relaling to nalural resources in lhe respective counties shall serve as joint secretaries to the
Committee.

4.9 CONSERVATION INTERNATIONAL

ln a meeting with the Committee held on Friday, 6tl'October 2023, Ms. Clarice Wambua, External Legal
Counsel, Conservation lnternational made the following submissions on the Bill:

134. The Bill ought to be rectified prior to enactment to align its content with international best practice
on benefit sharing in the context of carbon projects, and to ensure it fits national circumstances and
Kenya's development goals and aspirations. To avoid these unintended consequences, the Bill should
not be passed in its current form, but to be amended to uphold property rights and interests by focusing
only on public forests and activities on public land, and also to exclude from its scope of application
activities directly causing a net conservation or enhancement of natural resources and reduction of
greenhouse gas emissions, and in effect carve out carbon projects from its ambit.

?
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by inclfrding indigenous peoples and local communities.

NTRE FOR MINORITY RIGHTS DEVELOPMENT
L

with th( Committee held on Saturday, 7th October 2023, Mr. Nyang'ori Ohenjo, Chief
cer made the following submissions on the Bill

n Oefinjitions and Interpretation;
I

and loqal communities are also hugely affected by natural resource exploitation.

a listifre of indigenous peoples as key stakeholders in natural resource benefits sharing
definition of who indigenous peoples are.

e a provision with a clear definition of public participation of indigenous peoples in resource

amendtnent of Section 6, (k) and (m) to include indigenous peoples

of
of Kenya NCCAP 2Ol8-22 that recognizes the importance of enhancing the climate

vulnprable groups including children, women, youth, persons with disabilities, and

and dr inority communities.

nomirlation of 3 persons to represent indigenous peoples and local communities, who are

nom urid local communities (pastoralist, forest and fisher communities) with demonstrable
indigehous and local communities' rights.

ould regognize indigenous peoples and their rights, as this will provide for the need for
and ccinsent in the implementation of climate change projects, in line with Article 56 and

with policies and legal frameworks, including relevant international treaties that

to

S on of an annual al contr bution of at least twenty five percent (2s o/osoc
he previo year aged d isbursed fo theUS to the com mun rty to be man and

comrfrunity.

Guidf lines for Free Prior and Informed Consent (FPIC), Kenya seek to reverse historical
u Ind lgenous Peoples and Local Comm unities from mean ngfu ly partic pating

o to enJoy lng bene fits from national develo pme nt atives especial ly w ith n the
r and correct and hal the pe rpetuat stereotyped narrat tves and tudeson of atti

and nd rgenou People and ocal Com mun destroy

r
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environment. SeveralCourt decisions have pounced themselves on the question of Indigenous Peoples

and benefits sharing.

4.II ELECTRICITY SECTOR ASSOCIATION OF KENYA- ESAK
ln a meeting with the Committee held on Saturday, 7th October 2023, Mr. George Aluru, Chief Executive
Officer, ESAK made the following submissions on the Bill:

Clause 2
l4l. Amend clause 2 to read as "exploitation" means the use of natural resources for large scale

commercial benefit.

Justificolion:
The provision as is may be interpreted to encompass all users of natural resources, some who do not
qualify to pay royalties.

Clause 6

142. Amend as follows; Determine appeals urising out of con/licts reEgarding preparation of benefit

sharing aggreement for determination in the first instance. Any person who is dissstis/ied with lhe

decision o/'the Authority may appeal to the High Court.

Juslificotion:
Need for further clarity for dispute resolution in preparation of benefit sharing agreement and other

instances where conflict may arise. Working with the assumption that the Benefit sharing agreement

will provide for dispute resolution for executed contracts the same may not be outlined in the Bill.

143. Amend to add paragraph (q) ensure safe keeping and recording of all benefit sharing agreements

that would be availed to the public upon request.

Justiticotion:
Promote the right of access to information that affects the public

4.12 WILDLIFE WORKS

ln a meeting with the Committee held on Friday, 6th October 2023, Ms. Olivia Odhiambo, Climate
Policy Director Wildlife Works made the following submissions on the Bill:

144. The new Bill should be clear that conservation and nature positive projects do not qualify under

the definitio n of exploitation. The definition is unclear, as it refers to the use of natural resources. This
could encompass conservation or even projects which uplift biodiversity.

145. Refer to Climate Change 2016 for all carbon related benefit sharing requirements, so as not to
double tax or confuse.

Report of the Departntental Contnittee on Environnrcnt, Fore"'try and Mining on the consideration of the Natural Resources
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, remove reference to Wildlife Conservation and Management Act at Article 41. The
(Benefit Sharing) Bill2022 in the WCMA will disincentivize wildlife
making it more difficult for Kenya to achieve its sustainability targets.

UNCIL OF GOVERNORS

the Committee held on Saturday, 7th October 2023, Mr. Ken Owoch, Technical Lead

life & NRM made the following submissions on the Bill

nefit Sharing Authority is mandated to oversee the benefit sharing with respect to natural
governed by other Acts of Parliament, that is, minerals, petroleum, forests, wildlife
rges including wind and geothermal resources. There is need to rationalize and
fhnctions to avoid a potential overlap in the function of the Authority to review
rbyalties payable in natural resource exploitation and the mandate of the

o

e

ights; termination or variation of a management agreement; forest
n and management and customary rights

is to have each sector of natural resources deal with benefit sharing in their
laws dr in the alternative delete clause 3(c) of the Bill.

under the relevant Acts of Parliament

s need dor clarity in the Bill on the convergence between "local community projects"
the Bill and "county projects'. All projects implemented in the county offer benefits to
mmunify.

s need for the project identification process in counties to be aligned with the budget
e county government. To ensure timely availability of resources and effective use thereof.

TRY OT ENVIRONMENT, CLIMATE CHANGE AND FORESTRY
ith the Committee held on Tuesday, 24th October 2023, Eng. Festus Ng'eno, Principal
Department for Environment and Climate Change made the following submissions on the

f the Ministry:

sector does not need a stand-alone law to govern benefit sharing since
pecific to a sector and also to a project. Several Acts of Parliament
s have already set out benefit sharing frameworks e.g the Climate Change

for carbOn projects

manag}ment and development is adequately provided for in the Forest Conservation and

nt Act, 2016 including the development of participatory Transition Implementation Plans

upport uptake of devolved forestry functions to the county level which prioritizes forestry
county ftnancial planning as it is adequate

in the Bill with the existing Forest Conservation and Management
ing with community participation; obligations of a forest association;

152
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4.15 STATE DEPARTMENT FOR MINING

In a meeting with the Committee held on Saturday, 7th October 2023, Mr. Elijah Mwangi, Principal

Secretary State Department for Mining made the following submissions on the Bill:

154. Benefit Sharing should be left to each sector specific law to govern. Several Acts of Parliament
governing natural resources have already set out benefit sharing frameworks which are being
implemented in accordance with these Laws. There is no need for a stand-alone law to govern Benefit
Sharing since benefit sharing is very specific to a sector and also to a project.

155. The proposed Bill is largely inclined to County Governments and seeks to assume key
mandates of the Ministry (State Department for Mining). Mining and minerals are a reserve of the
National Government. This is well established in the Constitution and detailed in the Mining Act,
2016.

156. Royalties are fiscal instruments and need to be determined upfront as they provide a basis for
determining economic viability of resources. The Mining Act has provided for this which creates

stability for the sector.

157. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies rvith mandate

to manage and license use of the natural resources.

158. The Bill presents constitutional and administrative implementation challenges. This is by
assigning the development of benefit sharing agreements to County Governments, with minimal
regard to distribution of functions between national and county governments in relation to the various
natural resources under application by the Bill.

159. A common benefit sharing ratio for renewable and non-renewable/extractive resources is

inequitable by failing to-
(a) Take into account the unique nature of each resource;
(b) Recognize the effort and additionality by respective landowners (Government, community and

private) on which the natural resource occurs, where non-renewable resources do not require
additionality. This dis-incentivizes conservation efforts of wildlife and forests among other
non-renewable resources by communities and landowners.

160. Recognize the limitation for community, private and investrnents in the natural resources.

4.16 STATE DEPARTMENT FOR WILDLIFE

ln a meeting with the Committee held on Tuesday, 24th October 2023, Dr. Alfred Mutua EGH, Cabinet
Secretary, Ministry of Tourism and Wildlife and Ms. Silvia Museiya, Principal Secretary for State

Department for Wildlife made the following submissions on the Bill:

l6l. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies with mandate

to manage and license use of the natural resources.

RcVort of the Departntental Conmtittec'on Environntent, Forestry anl Mining on the consideration ol'tlre Natural Re-sourccs

(Ilenelit Sharing) Bill (Senarc,Ilills No. 6 ol'eoee)



a

162

163

Ina

Mini

164.

r65

166

167.
c

I 68.
li

y, e{ch
requires
ng oJr th

d ent

resou
wildli

need tc

Cour
Peop

rtant

of fun ns between nation and county governments in relation to the various natural

ication by the Bill

on b{nefit sharing ratio for renewable and non-renewable/extractive resources is

faifs to-as it

Take i account the unique nature ofeach resource;
Reco the effort and additionality by respective land owners (Government,

comm ity and private) on which the natural resource occurs, where non-renewable
does not require additionality. This dis-incentivizes conservation efforts of
and forests among other non-renewable resources by communities and

and
the limitation for community, private and investments in the natural resources.

TE DEPARTMENT FOR ENERGY

th the Committee held on Tuesday,24'h October2023, Mr. Mohamed Liban, Principal
Depprtment for Petroleum made the following submissions on the Bill on behalf of the

should been preceded by a Policy as policy framework gives a forward-looking long-

the and provides guidance and direction for decision-making and action in a
A licy outlines the goals, objectives, and strategies for achieving those goals, as well

and nsibilities of different stakeholders involved in implementing the policy.

fore nded that before the Bill is formulated, there should be a policy preceding

constitutional and administrative implementation challenges. This is by assigning

benefit sharing agreements to county governments, with minimal regard to

be alive to the fact that there may be possible conflicts on projects that will be

rty Committee, local community, socio-economic needs of the community and

rle will require a forum to appealthe decisions of the Authority such as tribunal as

consider the existing laws in the relevant sector and ensure contextualization and

involves adapting the Bill to fit the specific needs and circumstances of the sector

to govern. This will depend on the specific context and objectives of the law, it
wh

extensr research, consultation with stakeholders, and consideration of legal and policy

resource has its own unique processes for exploration, exploitation and

i,.

recognizing the processes and investments that go into the realization of each

e nature of resource being explored and exploited and includes acknowledging
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the nature of contracting for each sector, financing models fbr the project and the length of concessions

among others.

169. It is therefore proposed that stakeholder engagement should be individualized to each sector and

enable the drafters of this Bill appreciate the basis of each sector setting the distribution of revenue,

benefits or royalties as set out in the sector specific laws.

4.18 STATE DEPARTMENT FOR PETROLEUM

170. This Act should be preceded by a Policy on Natural Resources Benefit Sharing. There is lack of a
Policy on Natural Resources Benefit Sharing. The Policy will give Policy direction on this subject.
It will articulate the aspirations to be achieved by the ensuing legislation.

l7l. The Bill should take a more inclusive approach by providing the roles of other State Agencies.

172. The Bill is silent on the roles of State Agencies such as Energy and Petroleum Regulatory
Authority, National Mining Corporation, Kenya Marine Authority, KWS, KFS etc. These Agencies
are also charged with the overall management of the natural resources within their dockets.

173. Align the appointment of the chairperson and members of the Board to existing public governance
practices/provisions. Chairpersons of other boards of state corporations are usually appointed by the
President without subsequent approvals. The State Corporations Act and Mwongozo Code of
Covernance prescribe the appointment modalities.

174. The Act should be clear on what "non-monetary bene/its" means. A clear list to be provided as

well as methodologies for sharing the same.

175. There appears to be a duplication of roles which will bring about conflict in performance of
functions of County Benefit Sharing Committee and the Government Agencies.

176. Delete section 29(c) which stipulates that the County Sharing Committee will determine the
amount of money to be allocated to each local community from the money accrued underthe benefit
agreement. This is unnecessary as the Bill in Section 26 has set the formula for this determination.

4.19 THE NATIONAL TREASURY AND ECONOMIC PLANNING

The National Treasury and Economic Planning made the following submissions on the Bill:

177. The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources, the unique circumstances of each sector
should be taken into account to identify the impact to the national government, county
government and the local communities necessary in determining the benefit sharing to the
different players.

178. The Bill has been amended to eliminate creation of the Sovereign Wealth Fund. The revenue
sharing ratios imply that the Bill is focusing more on sharing of benefits as opposed to sustainable
use of natural resources. Some of these natural resources are finite and will be depleted. The
funding arising from the exploitation will therefore come to an end at some time in future. When this

Rqtort of thc'Departntental Contntittee on Environnerrt, Forestry and Mining on the consideratiort of tlte Natural Resortccs
(Benefit Sharing) Bill (Senatt Bills No. 6 of9o99)
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aps willibe left in budgets of the concerned government institutions. Recommend that the
should consider redirecting the amount set aside for budget financing and instead

a sig4ificant portion in a Sovereign Wealth fund to finance budgets for National and

when there are shortfalls in revenues raised nationally and build a savings base

when mineral resources are exhausted.

responsibility of protection of the
ing a durable and sustainable system
should therefore be allocated to the

overnnlent to effectively undertake this mandate.

il does rlot take into account the principle of equity since counties are not equally endowed
resoufces. It is our considered view that this is the spirit protected by Article 202(l) of

tution which provides that revenue raised nationally shall be shared equitably among the
d countf governments

ll is silent on the share of revenue to the community who may require compensation in
cembnt or destruction of their source of livelihood in the course of extraction of the

There {re no efforts to ring-fence the share of the money to communities. In this regard,
uge prdbability that the funds for communities will not be utilized for the benefit of the

es affected by the exploitation of natural resources within their localities.

g to the Bill, the Benefit Sharing Authority would be an entity of the National
t. It is not clear how it would oversee the administration of funds set aside for the

ective lof the Act can be achieved by amending various legislations which have
I

the sectors and sub-sectors mentioned. Any gaps identified can be reviewed and

the existing legislations. lt is therefore our considered opinion that this Bill may not be

ll is not clear on how funds meant to implement local community projects will be
r separate from the revenue assigned to County Governments
re country.

the fu s assigned to the Benefit Sharing Authority will result to the Authority
of the National Government entities which includes policy formulation and

nt of the Authority will therefore result into duplication of functions of the
entities. The resources to this Authority may be saved by addressing any gaps

the respective National Government entities other than creating parallel structures
I implications.
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PART FIVE

5.0 COMMITTEE OBSERVATIONS

Having considered the Bill, the Committee made the following observations

The Bill meets the criteria required to define it as a'Money Bill' pursuant to Article I l4(3) (b) &
(c) of the Constitution. As such, the National Assembly is required to take into consideration the
recommendations of the Budget and Appropriations Committee when debating the Bill. Further, a

'Money Bill'can only be introduced in the National Assembly pursuant to Article 109(5) of the
Constitution. Therefore, the Bill should have been first introduced in the National Assembly and

not in the Senate;

2. The Bill needs to be harmonized with existing laws that govern natural resources including the
Mining Act,20l6, Petroleum Act, 2019, Energy Act, 2019 and Fisheries Management and

Development Act 2016, Natural Resources (Classes of Transactions Subject to Ratification) Act
No.4l of 2016, Environmental Management and Coordination Act, 1999, Climate Change Act,
2016 and the Wildlife Conservation and Management Act,20l3 in order to avoid conflict between
the Bill and already enacted laws and to further avoid potential overlap in the mandate of various
government agencies which manage and licence the use of natural resources;

3. The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources, the unique circumstances of each sector
should be taken into account to identify the impact to the national government, county government

and the local communities necessary in determining the benefit sharing to the different players;

4. The Bill presents constitutional and administrative implementation challenges. This is by assigning

the development of benefit sharing agreements to county governments, with minimal regard to
distribution of functions between nation and county governments in relation to the various natural

resources under application by the Bill;

5. The Bill is silent on the share of revenue to the community who may require compensation in case

of displacement or destruction of their source of livelihood in the course of extraction of the
resources as the Bill has not clearly stipulated how the share of the money to communities willbe
ring-fenced. In this regard, there is a huge probability that the funds for communities will not be

utilized for the benefit of the communities affected by the exploitation of natural resources within
their localities;

6. The Bill is not clear on how funds meant to implement local community projects will be budgeted,
accounted and reported for separate from the revenue assigned to County Governments to be

utilized for the benefits of the entire country.

,

Report ofthe Departntental Conmtittee on Environnerrt, Forestry and Mining on the consideratiott ofthc Natural Resources
(Benelit Sharing) Bill (Senarc Bills No. 6 ofgoee)
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PART SIX

ON

having considered the Natural Resources (Benefit Sharing) 8i11,2022,, by
Mungatana, MGH, the stakeholders' comments and from the above

mends that the House REJECTS the Bill in its entirety.
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PART SEVEN

7.0 SCHEDULE OF PROPOSED AMENDMENTS
The Committee proposed the following amendments to be considered by the House at the Comm
Stage-
187. Clausel : Delete

188. Clause 2: Delete

189. Clause 3: Delete

190. Clause 4: Delete

191. Clause 5: Delete

192. Clause 6: Delete

193. Clause 7: Delete

194. Clause 8: Delete

195. Clause 9: Delete

196. Clause l0: Delete

197. Clause I l: Delete

198. Clause l2: Delete

199. Clause l3: Delete

200. Clause l4: Delete

201. Clause l5: Delete

202. Clause l6: Delete

203. Clause l7: Delete

204. Clause 18: Delete

205. Clause l9: Delete

206. Clause 20: Delete

207. Clause 2l: Delete

208. Clause 22:Delete

209. Clause 23: Delete

210. Clause 24: Delete

2ll. Clause 25: Delete

212. Clause 26: Delete

213. Clause 27: Delete

214. Clause 28: Delete

215. Clause 29: Delete

Rcpott of thc Departmental Committee on Environment, Forestrlr and Mining on the consideration of the Natural Rcsources
(Benefrt Shailng) BiII (Senate Bills No. 6 ofeoee)

)

D

t

3t



a

I

a

I

a

a

(Bcnefit o ofcoce)

2

2

30:

3l:

32:

33:

34:

35:

36:

37:

38:

39:

40:

4t:

42:

43:

lete

lete

lete

lete

2t

2t

22

Report of

22

22

22

22

22

12.'a,a"-3DATE...
HON. GIKARIA DAVID, MP

CHAIRPERSON,
AL CO ON ENVIRONMENT, FORESTRY AND MINING

on Environmcnt, Forcstry and Mining on the consideration ofthe Natural Resources P;\(iI ttt/;i I

BilIs



a

t'

)

)

a

,

a



port adoption
Schedule



I

3

a

a

ll

l

,

a

a



i

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION, zozg

DIRECTORATE OF DEPARTMENTAL COMMITTEES

AL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

THE REPORT ON CONSIDERATION OF THE NATURAL RESOURCE
G BILL ENATE BILLS NO. 6 OF 2022)
Honorable Members of the Departmental Committee on Environment, Forestry and

nesday, 6th December 2023 do hereby aflix our signatures to the following Report on

Resource (Benefit Sharing) Bill (Senate Bills No. 6 of 2022) to afiirm our approval

, validity and authenticity.
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MIN/NO.NA/DC/EF&M128912023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at five minutes past eleven O'clock followed by
a prayer said by the Hon. Yakub Adow, MP. The agenda of the meeting was adopted as listed

above having been proposed and seconded by the Hon. Mohamed Tubi Bidu, MP and the

Hon. Yakub Adow, MP respectively.

MIN/NO.NA/DC/EF&M1290/2023: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS.
The rninutes of previous sitting were confirmed as follows:

I . 'fhe Minutes of the 44tl' Sitting l-reld on 'l-hursday, 9tl' Novemb er 2023 were conf-tnned

as a true record ol'the proceedings having been proposed by the I{on. Mohamed Tr,rbi,

MP and seconded by the Hon. Joseph Ernathe, MP;

2. The Minutes of the 45tl' Sitting held on Tuesday, 2l't November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Moharned T'ubi,

MP and seconded by the Hon. Fatuma Masito, MP;

3. fhe Minutes of the 46tl'sitting held on 1'hursday,23'd November 2023 were
confirmed as a trLrc record of the proceedings having been proposed by the Hon.

Moharned Tubi, MP and seconded by the I-Ion. Fatuma Masito, MP; and

4. The Minutes o1'the 47tl' Sitting held on 'l'uesday, 28tl' November 2023 were conflrmed
as a true record ol'the proceedings having bcen proposed by the llon. Joseph Emathe,

MP ancl secondcd by the Hon. Faturna Masito, MP.

MIN/NO.NA/DC/EF& nl129 I 12023 : CONSIDERATI ON AND ADOPTION OF THB
REPOITT ON THE NATURAL ITESOURCES (BENEFTT SHARING) BILL (SENATE
BrLL NO. 6 OF 2022)

The Cornmittee considered the Report and made the following observations and

recommendation:

Observations:

l. That, the Bill meets the criteria required to define it as a'Money Bill'pursuant to

Article I l4(3) (b) & (c) of the Constitution. As such, the National Assembly is required

to take into consideration the recommendations of the Budget and Appropriations
Committee when debating the Bill. Further, a 'Money Bill' can only be introduced in
the National Assernbly pursuant to Article 109(5) of tl-re Constitution. Therefbre, the

Bill should have been flrst introduced in the National Assembly and not in the Senate;

2. That, the Bill needs to be harrnonized with existing laws that govern natural resources

including the Mining Act,2016, Petroleum Act,2019, Energy Act,20l9 and Fisheries

Management and Development Act 2016, Natural Resources (Classes of Transactions

Subject to Ratification) Act No. 4l of 2016, Environmental Management and

Coordination Act, 1999, Clirnate Change Act,2016 and the Wildlife Conservation and

Management Act, 2013 in order to avoid conflict between the Bill and already enacted

laws and to further avoid potential overlap in the mandate of various government

agencies which manage and license the use of natural resources;

2lPage
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That, the Bill provides for a system of sharing benefit in exploitation o1'all-natural
nesources. Given the uniqueness in exploitation of different natural resources, the
unique circumstances of each sector should be considered to identify the irnpact to the
national government, county government and the local communities necessary in
deterrnining the benefit sharing to the difTerent players;
That, the Bill presents constitutional ar-rd administrative implementation challenges.
This is by assigning the development o1' benefit sharing agreements to county
governments, with minimal regard to distribution o1'functions between nation and
county governments in relation to the various natural resources under application by
the Bill;
That. the Bill is silent on the share of revenue to the community who may require
cornpensation in case of displacement or destruction of their source of livelihood in the
course o1'extraction of the resources as the Bill has not clearly stipulated how the share
of the money to communities will be ring-fenced. In this regard, there is a huge
probability that the funds for communities will not be utilized fbr the benefit of the
cornrnunities affected by the exploitation of natural resources within their localities;
and
That, the Bill is not clear on how funds meant to implement local community projects
will be budgeted, accounted and reported for separate from the revenue assigned to
County Governments to be utilized for the benefits of the entire country.

mendation:
lraving corrsidered the Natural Resources (llenelit Sharing) Bill,2022,by

Buya Mungatanzr, MGII, the stakeholders'conrrnents and from the above
ons, recommends that the House RE.IECTS the Bill in its entirety

O.NA/DC/EF&M129212023 ADOPTION OF THB REPORT ON
BRATION OF THE NATURAL RESOURCE (BBNEFIT SHARING) I}ILL

TE BrLL NO. 6 OF 2022).
considered and unanimously adopted the l{eport liaving been proposed and

by the I-Ion. Mol-ramed'l'ubi, MP and the I-lon. Joseph Emathe, MP respectively

6

eIn

NG.
being no

t<r held on

.NA/DC/EF &M129312023: ANY OTHEIT BUSINESS.
bers were infbrn-red that the Cornmittee will conduct public hearing exercise on the
Bills in some selected counties at the beginning o1'next session:

Tlre Mirring (Amcndrnent) Bill (National Asscmbly Bill No. 5 r of *,ozs)
The Gold Proccssing Bill (National Assembly Bill No. ,16 of 2os,3)

NA/DC/EF&M129412023: ADJOURNMENT AND DATE OF NEXT

business, the meeting was adjourned at 12 10 hours. The next meeting

ig Date.... lq ...:ki>i\..$

(
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THII NATIONAL ASSBMI}LY
IITEBNTIT PARLIAMEN'I' - StrCOND SESSION,, 2023

TOITATE OF DtrI'ARTM IINTAL COMIVIII'TEES

391'II SITTING OF TI{E DEPAITTMI,NTAL COMN{ITTEB ON
FOILESTRY, AND MINING H[,LD IN WBSTON I{OTIrL,

AII ON TUESDAY, 24't'tt OCTOBIIR 2023 AT 9:30 AM.

T

OF

I

Gil<aria David, Ml'.
Charles I(anrurcn, N{P
alirn Feisal Bader, MP
oseph Wainaina Iraya, MP

to Faturna I-lamisi, MP
ijah Njore Njoroge, MP
bi Bidu Mohanred, MP

wanyar-rje Gertrr:de Mbeyu, MP
Jessioa Ndr-rku i(iko, CBS, MP

akub Adow Kuno, Ir4P

e .Toseph Narnuar', I\4P

us Ngogoyo Nguro, MP
tus Lotee, MP

, Beatrice Chepngeno, MP

Said Br-ry,n, fu{P

FI. Moliamed
Wanyonyi
Chanrunga

Shallon
Mushila

Mayende
Gabou,

Mutua, IIGI-I

Museiya
g'eno
t and Clirnate Change

Libau

-Chairperson
-Vice-Chairperson

Clelk Assistant III
Senior Legal Counsel
Fiscal analyst
Researcli Officer
Seljeant-At-Arlr
Media Relations Ol'fi cer
Public Relations Offi cer

Cabinet Secretary, Ministry o1''fourisrl and

Principal Sccretary, State Deltartrnent Wildlifb
Principal Secretary, State Departruent of

Principal Secretary, State Department for'
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iChepkwony D-PHWC, State Department Wildlifb



6. Mr. llniuranuel .ltlmo

Wildlife
7. Mr. Gichuhi

8. Mr. I(enucdy'l'hiong'o
Depat'tnietrt

9. N4r. Chris Ng'eticlr
10. Mr. Patrick N4bithi

1 1. N4s. .lacinta Wziniil<u

12. it4s. Iraith Sarah

13. Mr. Nehentiah Mortttrge

OPCS

14. Mr'. lride[ Salach

OPCS

1 5. l(ennedy fhior-rg'o

l(>. Ms. Zipporah 'l'orotich

I 7. Irzlr. li'r'cclricl<. Nattrttseltcle

18. it4s. I{uth .lcptoo

19. Ms. Margrct Maina
20. Mr. Victor MLrdachi

21. Ir4r. .loscph Otieno

22. N|r. Zaltaria Souro

23. I\4s. Naonri (iithLri

24. Mr. I)ennis Mr"rtiso

l}-rcrgy
25. Ms. Magdalirtc Wachira

Energy
26.Mr. Mabrva l(. Illvis
27 . l'lon. Neto Agostino
28. Ms. Linda l(oshci
29. Ms. .loscphitte I\4utai

30. Mr. I{odncy Orlari
and Forcstry

Director, Media, Ministry ol'I'ouristn atld

PA/PS, State Department Wildlife
Deputy Director, Kenya Meteorological

PM, I(cnya Ivletcorological Dcparttnetrt

P. A/ CS Ministry ol''['ottristl and Wildlife
Scculity, State Dcpartnrcnt Wildli lb
Intcrn Stzrte Depaltlrent Wi ldlil'e
Principal Pzrrliat.neutary Allairs OI'ljccr, SDPA-

))rincipal Parliattrentary Alluirs Ol ficcr, SI)PA-

D. Director', I(MD
DCCF, KItrS

SIIO, M]ICC & F

Parliaurentary l-iaison OI'licer. MLiCC & lr
Conr-uuuications, MllCC & Ii
ct, (AG), MOIrP
SPSG, MOIiP
Lcgal (lounsel, N4OI:P

DCSC MOlrl)
Senior Dcllutl' Sccrctary, Statc Dcllarturetrt 01'

Senior State Couusel, State Department o1'

PA/PS, Statc Dcpartrncut o1' ll&ClC

fechnical OfI.tcer, State l)epartnrent lbr l]&CC
Director, E&CC
NEMA Legal Ollicer
PLO Ministry ol' Illtvirot.lt.t.lcnt, Climate Change

)

AGENDA:
L Prayers
2. Prel irr-rinaries/lntloductions

i. Adoption of the Agenda
ii. Itctnat'l<s by the Chairpcrsort

3. Conll'ntaticltt ol' Mintrtes/Matters Al'ising
4. Public Scarings/ Stal<choldcrs' cngagcnrcnt oIl thc Natural Ilcsottrccs (llcncfit

Sharing) Ilill (Scnatc llill No. 6 of 2022)

5. Any other IJusiness
6. Ad.jor-rrnruent/Date o1'the trext nrcctitlg

MIN/NO.NA/DC/EF& M1239 /2023 : I'lt EI-I MI NARIIIS & ADOI'}TI ON O ti AG ENDA
'l'he Chairperson called the meeting to order at twenty-{'tve tltittutes pzrst uiue O'clock

lbllowed by a prayer said by I-lon. Iratuma Masito, MP. 'l-he agettda o1'the tneeting u'as

adoptecl as listed above llaving been proposed and seconded b), the Hon. Charles I(amuren,

2lPagc:
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a Fiorr liamed 1'ubi. MP respectively. Then everyolte presents introcluced

ansl

S

ptessed his pleasr-rre to the Office of tire Prime Cabinet Secretary l'or
ves to thc sittings o{'the Cornnrittee

n eleafter welcoured the MDAs and zrcknowledged their cornruitrnent to
the Committee

AI
S ING

&M124AD023: CONFIRMATIO|^J Of- N{INUTES OF TI.IE

tion 1'the Minutes of the previolrs sitting vras dcferred to the next nteeting.

N Ir&Ml24l/2023: SUIIMISSIONS IIY TIIE MINISTRIES ON THE

try f Tourism and Wildlifc.
ng with e Committee held on J'hursday,24tt' October, 2023, Dr. Alfi.ed Mutua

S , Ministrl, of 'l'ourisrn and Wildlife ancl Ms. Silvia Mnseiya, Principal
for Sta Department fol Wildlife, suburitted the following proposals on Bill

fi'om the Bill:
creati n of a uew entity, the Benefit Sharing Authority plesents additionalcost for

of natural l'esources and potential overlap with other go\/enllnent agcncies
to manage and license use of the natural resources

s Cortstitutional and adnrinistrativc implementation challenges. fhis is
the developrnent of benefit sharing agreeurents to County GoveLnments,

regard to distribution of function between national and county
in lelation to the various natural resoLlrces under application b), the Bill.
benefit sharing ratio for renewable ancl non-renewable/extractive resollrces
e, by failing to

ng the unique nature ofeach resource;
ze the eflbrt and additionality by respective landowner (Govelnmerlt,

unity and Private) on which the natural resource occurs, rvherc non-
e resollfce does not require adclitionality. This dis-incentivizes

ation efforts of wildlife and forests anrong other non-reneu,able rcsources
ties and landowners

ze the lirlitation for community, plivate and investnrents in the natural

Encrgy and Pctroleurn.
, Principal Secretat'y for State DeparLment for Petroleum, sul'rmitted the

s on the Bill on behalf of the State Departrnent and the State Depaltnrent

s by thc State Dcpartment for Energy.
u1 ition of llene./it.

nqfit' as any E;ains, proceeds or pru/its.fi.ont exploitation of natm"al
doe,s not inclucle prottisions /br non-monetary beneJits, sttch as the

ma11

e Bill
ASSI

l11l

uleqLll
Cons
Reco
Com

Iteco

nistr'1,

1'opos

use 2

The llil
tnes

col1l

(

by
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bm

nlial rale.r, di,scounted bills, co- otvner.;hip of the assers, electrificcttion of



I6cal socitrl crmenitia.s crt no cosl, employmctlt opporltutitics. Acltlitiottully, recluiremettls.tuch

as locctl conlent ctre crlso intltortant in ensuring sttstctinable promolicttt oflocal induslry,

facilitcrlion rsf technolog) trans.fer, clevelopment o.f pro./bssional, skilled and unskilled labour.

J ustificoliotr:
'fhesc bepoqts are cqually important bencllts olien aitned at protnoting sr-rstainable

cleveloprrcnt aucl poverty rcclucticn, r,r,hile minitnizing ncgative inrllacts on the ctN'irclultretlt

aud engzrgemctrt ol' Ioczrl cotntntlnities.

Undcr Clausc 6 (g)
'fherc sSor-rlcl be a nechanisrn to cnablc irltlteal against thc clecisions ol'thc Authorily.'fhere

is necd to be alive to the Izrct that thcrc ntay bc possible conllicts on Pt'tl-iects that u'ill bc

ltrioritiz-cd by County Cor-nntittec. local comn-runity, socio- cconouric ttceds ol'the ctltrltl]ltt-tily

and public intcrest.

J ustilicatiotr:
It is gooci ltractice that tvhcrc eut zurthority is givcr-r atrtltority 1o rcsolvc disllutes, thc palrtie s

are giyep a lbrym t6 appeal such dccisions usually thror-rglr cluasi-.ludicial systetns such as

tribunal. Pcople u,ill requirc a lbrunt to appcal tlie clccisiot-ts ol'the Ar,rthority sttch as tribtrrral

ls urctttiottcd al-l<lt'c.

Undcr 6 (b),6 (3Xa), 2(t ttrtl29 (c)

l'5csc,r.oyisigps urc ip conllict u,ith cach othcr. On one-part sectiott (r (b) states thzrt revicrv

a,cl iv6cr.c appropriate clctelminc royalties payablc b1, r',,-, aIl'cctecl cntity r.vhile scction 26

provicles the breakclown of the pcrccntagcs.'l'his conflict vvitli scction 6 (3) (b) r.vhiclt states

iirar thc A,tSority shall lave legarcl to all cxisting lar,v rcgulating natut'al resotll'ces ir-r Kcnya.

J ustificotiotr:
1-hcre is peecl lbr clarity to avoicl a sitt-tzttiotr rvhere diff'erent laws or regulzrtions apply to

.atural r.esoLrrces. l1'this is r-rot aclclrcsscd thelc ruay be conllict o1'laws whct-t it cotlrcs to

compliance attd etl lot'celllellt.

[JntlcrClntrsc9&1(r.
1'he qralificzrtion lbr appointment zrs the chairl;erson ol ntcrnbct'ol'thc board to includc

e.gipeerilg, geologist or geophysicists lJxperts iu these arcas have vast ktiowledge ou ttatttral

resour.ces. T'he corlposition o1'the board shor-rlcl not be limitccl to the cxpertise listecl tlndcl the

sectior1 tl-rat shoglcl also inclucle a mix of competencies to ensLlre ell'ective leadershill ol'the

orgarrizatiop l.or cxample part I .1 of lhe lultttongozo paragraPh 6 states that at least one board

nrcmbcr shor.rld be zl l-ttrancial expert.

J ustificutiott:
Ilnsrrre compliance r,r,itli thc lvh,t,ongozo ancl thc State Corporations Act and enstlre elltctivc

leaclcrshilt ol the Authority. I]xperts in these arcas have vast knowleclge on natttral I'esotll'ces

Unclcr clausc 11

Board ol,Dircctor.s plays a critical lolc in thc governauce ol'the Ar-rthority and not the day to

day ruuuing ol'the Authority.

Justi/icrttion:
The role of the Board is to provide strategic direction o1'thc Ar-rthority, ovel'see tltattagentettt,

enslp.e accountability and protecting the interests of stakeliolders. The Board is responsible

4lPai1 e
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of efits' is vcry general/ open

ma decisions that affect the Authority, such as apploving budgets, appointing
and rnonitori ng perfonnallce.

usc 29 31(6)
utlines benelrts derived fi'orl exltloitation of natural resources witirout

sibilities on the local community

trve

the

to

ls

this is protected under the law to ensure tliat there is peace ar-rd security in
the envirottutent, and pronroting sr-rstainable development including being
ects that are fronted. Tlie idea behind this approach is to encourage local

e an active role in the tlanagement of natural resources and to ensure that
a stake n the benefits delived from such resources. I{owever, any responsibilities

community should be reasonable and proportionate to their capacity and

use 40, 1,42 tnrJ 43

of paid into the Consolidated Irund nray need to considered under the

Artic I l4 (3) (c) noting that the National Assernbly is the hor-rse of l)arliament
Bills.

Article l4 (3) (c) of the Constitution,20l0 and section 2 (appropriation and

Act of the Public Finance Management Act, it is important to detennine
can bc proposed tluough this llill considering the fact that this is

As bly Bill btit a Senate Bill.

mrss s by thc State l)epartmerrt for Pctroleum
ulat

Act should be preceded by a Policy on Natural Resources benefit Sharing.

of a Policy on Natural Itesotuces Benefit Sharing.

Polioy ll give Policy direction on this subjcct.
the aspirations to be achieved by the ensuing legislation

app is in line with best practices of legislative folmulation

a more inciusive approach by providing the roles of other State

silent n thc roles of State Agencies such as Energy and

Re latory Authority, National Mining Corporation, Kenya Marine Authority,
Kenya ater Towers and sterte agencies. Tlicse Agencies are also charged rvitli

of the natnlal resoLlrces within their dockets



There is possibility of some benefits being r1o11- revenue/uon-t.uonetary, thus diillcult to
quantily.

Unclcr Clausc 7-lloard of thc Authoritl'.
Aligrr thc appointmcnt of thc Chairperson ancl it4ernbers o1'the Boat'd to existing public

govcrpauce practices/provisions. Chairpersons ol' other Boards o1'statc corptlratiorls are

r.rsually alrpointecl b1, 11.,. l)resiclent rvithout subsoclucnt approvals. l'he Statc Col'porzrtiotis Act

and Mu,ongozo Cocjc ol'Govcrnzurcc prescribc thc appoirtttlettt ruodalitics.

Untlcr cl:rusc I l-Pox'cct's ol'thc lloarcl
'l'he porvcrs ol'the Iloarcl shor-rld be nol bc opcratioual. Rzithet', tlte Boelrd shoLrld providc

ovcrall stcvvarclshilt o1'thc Authority. Thc powcrs etccorclcd to the Iloard ll1tly llot bc

cplbrceable noling thtrt the Iloarcl is not cstablishccl as a bocly ctlrporate.

Under clause 27(2)- Ilcnefit Sharing Agrecnrcnt
It is 5ot clear what "'t1on-lnouetary' benefits" rneans. l-he Act shor-rld be clear ou rvllat these

'uol1- ut('ltctary bcnclits" lrcans. A clear list to bc ltroviclecl zis lvcll as tlrcthocl<llogics for

shariug the sanrc.

Untler clitusc 28(l&2)
'l'hcrc iU)pears to be a dr'rltlication o1'rolcs as Iollorvs:

zr. 'l'[e l(c1ya rvildlil-c Servicc undcr section 7 (l) ol'the Wildlil'c (Conscn'ation and

Managcp-rcrrl Act) 2013 has becn chargccl u,ith clcvclol;ing ttrcchallisltrs lilr bcnellt

sharing with cotlttrurlities living in wildlilL al'eas.

lr. 'l'[e l(cpya liorcst Sen,icc under Section 8 (d) o1'tlie lroresl Couscrvation aud

Managentcnt Ac1,2016 is manclnted to estzrblish and implertrcnt bcrlellt sharing

art'angcmetrts.

c. 'l-he Bill is silent on u4rethcrthere will bc rept'escntatiort o1'these ngencies in the

corrmittec.

This will result a dultlication of roles rvhich will bring abottt a conllict in llerlbn-nance ol

Iiutctions o1'this Cotntnittee zrud thc Gt>r,crnnlcut Agencics.

Undcr clausc 28(2)
'l-he Conrnittee to Savc rcprescntatior-rs Il'oni tl-rc National Govertrtnetrt (relevant ruinistries

clepepding on tlic subjcct resource) and Ar-rthority. This will prol'essionalize the cotrurittee.

Undcr clausc 28(3)

The conrmittec to have a tenu of office ol'3 years llolt-rcltewable. l'he sectiou to provide also

lbr thc groLrncls ol'rcr-noval o1'zr ct.rntmittec ntcurber. -l'his should bc llrovicled in this lar'v arld

not sr-rb-iect to the Icgulations to bc rrzicie the flabinet Sccretary.

Undcr cl:tusc 29(c).

Dcletc section 29(c) l,vhicli stiltulatcs that thc Cor-rnty Shzrring Cotltuittcc vi'ill detelnlir-re the

amoupt o1'ntoncy to be allocatecl to each local conrtliunity fi'om the lrollcy accrued ttudcr the

benellt agrecnrent.

Justificotion:
'fliis is Ltnnecesszrry as tlte Bill in Section 26 has sct thc lbrrnula for tl-ris detertnination.

t
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usc 37

Bill

II

deleted in its entirety

ons of tliis lbrurn can be c'liscliarged by the county Benefits Sharing
It is exPected that the Coumittee will engage the relevant stakeholclers
ting its uraudate. Sr-rch engagements shall be helcl as ancl whetr neecled

amenchnents to go through the Finance Bill or lr4iscellaneous
the case rnay be,

is will ove the possibility of mis- understanding betu,eeu the Corlnrittee and
F which may lead to a stalemate

usc 3 Uscs of retaincd funds
lSaC as to the projects pr.ioritized by the County Benefit Sharing
and t prioritized by the Local cornmunity Benefit Sharing Foruurs, there

to determine which projects takes ltrecedence.

is will y detennine which projccts are prioritized and implementecl to avoid
tion o1'furlds hence denying tlte communities from the accr.ual benefits

clau on Local Comttrunity Benefit Sliaring Forum to be deleted i1its eltirety

Offenccs

uscs ,4

en

ides offences iu relation to the "aff'ected entities". it shoLrld also provide for
kely to be cornuritted by the County Benefits Sharing Corlrlittec or its Members.
sileut these offences

1,42 and 43.

ly

for s

bmiss by the State Depzrrtment for Environment and Climatc change.
Principal Secretary, State Departrnent for Ilnvironment ancl ClirnateNge'

brnitte the lbllowirlg proposals on behalf of tlie of the Ministry of Envirorunent,
ge Forestry;

of Ministry that the Natlrral Itesor-rrces sector does not neecl a stancl-alone
niB t Sharing since benefit shaling is very specific to a sector ancl also to a

ll-rg s uld tre Ieft to each sector specilic law to govenl. sevcral Acts ol.
govenl natural resources liave alreacly set or-rt benefit shzrring hameworks

emented in accordance with these Lar.r,s

clrange (Amcndment) Act, 2023 has set out trie bencfit sharing
in the Act lbl conrmuuities ivhich will be in the Cornnunity Development
(CDAs) lbl benefit sharing in Carbon projects.

;l

cli



-fhe Carbo, Market I-aws under this Ministry havc proviclcd lbr very specilic

Community Agr.eemepts that have benefit sharing cotnpouent specific to the Carbon

I)rojects. community Development cotnmittees have also been established for

goverliurce under thc CDAs with membership ll'om the cottnty goverlllnerlt' I{eveuue

sha.i,-,g to tfte (iovernrletrt |as also beer-r captttrccl by this l-alv.

2. liorcst urauagemcnt ancl clcvclol;ure nt is aclcclttatcll' llrovidcd 1oL irl tltc Ftlrest

Co.servatiorr zrncl Malzrgeprclt Act, 201 (r inclLrcling tlie cle ve lopurerlt of llalticillatory
'l'ransition Intltlellletltation Plans (T'lPs) to stlppolt ttptakc o[-devolved lbrcstry

1,.ctio*s to tltc coLutty levcl r.r,liich prioritizcs lbrcstry lllatters in cotrttty (lnancial

plartnirlg as it is adeqttate'

3. ',l'herc are rnajor oyerlaps in this llill with the existing IrcMA, 2016' espccially orr

cleali'g with coptn]ulity participatior-r clearly spells ottt in: application lbr comtnunity

partici,atio'; obligations o1'a l'orest associationl assigt]nrent ol'fbrest user rights;

tcr,rilatiep or verrizrtign ol'a urulnagel.nctrt agrcctlrcnt: lbrcst couscrvzrtiot-t zltrd

lttallagenl cttt, attd cltsttlt-tlzrry ri ghts'

'l'he Ministry thcrclbre proposes thc lbllowing:

zl. llavc cach sector of Naturral rcsourccs cleal with bcncllt sharing in thcir ll'amcwork

1nqr5. Or irl thc altcrnativc,

b. Dclctc section 3(C) o1'thc propctscd llill'

MIN/No.NA/Dc/uF& Mrz4ztzlz3: 'I'I-IE MINIsTItY oF IlNvtIi.oNN{liNl', cLIMA'[E

CIIANGEANI)IIOR.IiSTI{YAI|FOI{ESTATIoNtr>LANSDUITINGTIIEIILNINo
RAINS.
Iing. Festus Ngen',o, I)rincipal Secretary, state Dcparttllctrt 1br Ilnvironment and clirriate

Cha.ge o, bchall'oirl',. I,ri.cipal Sccrcta.y, Statc Dcllal'tlnent lbr Irorestly illbrnled thc

committee t5at ot5er than thc possiblc adue.s. ci'ltcti o1'thc irnltccling raius, the Ministry of

llnviror,rent clir-rato cl-ra.ge a.cl lrorcstr.y wor,rlcl wish to use tlic occLlrreuce ol'tlie rains as

an opportunity to enhance it-.s National landscape ancl ecosystctl.l rcsttlratiotr pt'ogramure

torvarcls thc growing ol' l5 Billiott trees'

The short r.ains are here ancl 1or this pcriod betwecu Octobet elud Decernber' 2023' tlie

Ministry will mobilize the couutry to plallt 500 Milliorl trees. various stakeholders atld

Parttret.saclosstlrecountrl,havebeennrapped.soiarl50MillioriPlarrtableseedlitrgshar,e
bcen ntzrltltecl by cor,rntics. ongoing Mapping o1'plantable seccllings is taking placc and thc

Ministrl,^is conllclcnt to reach tlic 500 N4illion Nulark.

Irurt5cr, t5c Natio.al Landsczrpc alcl l:icosystenr I(estoratitttt Progt'anlure hets bccu dividecl

into cleven (l 1) intervcr]tiou at'cits zrnd sevcn (7) ccosystctlls.

l-hc Ministry togethel r,vilh stal<eholclcrs has also clevclopecl a national calcnder bascd on

rcgional ""r-,onii" 
blooks, as attachecl that will be usecl to roll out the 1'ree grorn'ing

canipaign.

That, zr.atio.al launch of the short rains piar-rting season is expected on a day. that will be

specilically gazettedfor tree growing anci working with the Presidency on a date' 'fhe venue

t
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D
CS at the national and county level. KMD is constantl), nionitoring rveather'

N

of
agreed to be the Enaltuiyapuyi Wetlands in the N4au F'orest given the

Ecosystem.

ITIlIlI is u,orking on a coordinated approach to ellsul'e the National Landscape
ion program takes a Wl-role of Goveuunent, Whole of Society

&M/243/2023: I(ENYA MITTEOITOLOGICAL DEPAnTMBNT
SEO THE PREPAIII'DNESS OII 1'I.IB GOVBITNN{IINT IN MITIGATING

OF TI{E ANTICIPATE,D EL-NINO RAINS.

'o, the Deputy Director-General, KMD apprised the Cornmittee on the
by Govelrrrnent on the anticipated El-nirro rains as follows:

the national October- November- December (OND) 2023 seasonal
36tlr

Thi

ust 2023. f'hc forecast indicated that most parts of the country were
l'ecet above average (enhanced) rainlall driven by El-Nino conditions and a

anO Dipole (lOD)

Nino characterized by wanner than average Sea Surface Ternperatures (SS fs)
al eastern eqr"ratorial Pacific Ocean and cooler than average SSTs over the

fic IOD is characterized by warmel'than average SSTS over the western
Indian and cooler than average SSTs over the eastenl Indian Ocean. Tliese

associated with enhauced rain{all in East Africa.

rele of the forecast u,as preceded by the National Climate Outlook Forum
to 3Oth August in Serena hotel, Nairobi where the different climate2

ectors invited to discuss and co-develop sector-based advisolies to mitigate
OND 23 clintate scenarios. NCOF brings together the following sectols to

vl : Agriculture and livestock/food security, Water, Energy, Disaster risk
th, Transport and Enviroruneut and forestrl,.

were expected to use the developed advisories for the pLlrpose of planning
in view of rnitigating the risks associated with the expected enhanced

their ective sectors.

s acti was replicated at the county level where the County Meteorological
vened ounty Climate Outlook Forunrs (CCOFs) cornmonly relbrred to as

rys Planning (PSPs). l'he PSPs brought togethcr cornmunities, county
ve and stakelioldels to create awareness and co-develop relevant

for vari us sectors.

nat and county impacts and advisolies rvere disseminated thror"rgh various
TV and Radio talk shor,vs, KMD website, Ministries, Departrnents and

ernail, social media, print rnedia, local administration, extension officers
thns enhancing public awarelless both at the national and county

ud
DAs
ity

inues to issue updates on the expected conclitions at ntonthly, weekly, and
ly



conditions and in case extreme weather is expected, KMD will issue and disseminate alerts,

advisories, and warnings promptly to stakeholders and users for disaster risk preparedness.

THAT, KMD is also workipg closely and sharing updates with the El Nino Preparedness

Itesponse Initiative dorniciled at the office of the Deputy President and other disaster risk

management agencies.

TI-IAT, KMD will continue to issue regular weather updates for coordinated

and mitigation of the exPected rainfall and associated impacts. I-lowever, KMD faces a

number ol challenges in reachi ng the relevant commttnities due to staff shortage at the

level and also inadequate resources in rnobilization, dissemination and ntovement.

Further, it is expected that key sector leads and committees which have already been

constituted at the nation al and couuty level will develop and coordinate rnitigation

based on the OND 2023 seasonal forecast, regr,rlar updates and the co-developed advisories

MIN/NO.NA/DC/BF&M124412023: ANY OTHER IIUSINES'

Ministry of Environnlent, Clirnate Charrge and F-orestry invited tlie Conrmittee to partici

in the upcoming 2Btl' Conference of the Parties to the UNFCCC (COP28) that will take p

between 30tl'Novenrber and 12tl'December, 2023 in Dubai

Irurther, the Corrr.nittee acceded to the invite and agreed to uominate l'epresentatives in the

next sitting.

MIN/NO.NA/DC/EF&l/,i124512023: ADJOURNMENT AND DATE OF THE NEXT

SITTING.

There being no business, the meeting was adjourned at 2.45prn. The next meeting is

be held on notice

Signed Date
\ \\\

ON. GIKAITIA DAVID, M.P. CI{AIRPEIISON)
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,THII NATIONAL ASSBMI}LY
TEENTII PARLIAMENT - SBCOND SESSION ,2023

IRI'CTORATtr OF DEI'ARTMENTAL COMMITTEBS

OF I{B 38 II SITTING OF THB DtrI'ARTMENTAL COMMITTEE ON
N , FORESTRY, AND MINING HELD AT HILTON GARDEN INN
MA OS COUNTY ON SATURDAY ,'71'II OCTOBER 2023 AT 2:30 PM.

H -Chairpcrson
-Vice-Chairpcrson

balu, .Iessica Nduku Kiko, CBS, MP
u,anyanje Gertnrde Mbeyu, MP

alirn Feisal Bader, MP
nesmlrs Ngogoyo Nguro, MP

osepli Wainaina Iraya, MP
Joseph Namuar, MP

ito Fatur.na Ilarnisi, MP
ijah Njore Njoroge, ir4P

bi Bidu Mohamed, MP
itr-rs Lotee, It4P
akub Adow I(uno, MP

Y
IJon. , Beatrice Chepngeno, MP

ribae aid Buya, MP
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ila
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Clelk Assistant I
Senior Legal Counsel
Clerk Assistant III
Researcli Offlcer
Serjczuit-At-Arnr
Media Rclations Olficer

Principal Secretary, State Departntent for Mining
DOM - SDM
SSIM - SDIVI
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10. Mr. RodneY Omarl

11. Dr. Musingo T.ll. Mbuvi -

12. Ms. Caroly'tre Chilango

Min Foreign A1'1airs

13. Ms. Anrtic SYotntrua

1 4. N4s. Zipltolah'l'orclitich
15. N4r. I(crt Owocl.I -

(iovcrtttlrs

1 6. Ir4r. Ilrian Mrvithaka

PLO, MECC&IT

Deputy Director, Kenya Irorestry Itesearcll Institr'rte

DIR. Parliameutat'y Allairs - O1'1lce o1'Prime CS & CS

DCSC - N4I]CCI]

DCCIT - KIIS
'l'eclinicarl leacl 

-l'ourisnr, Wilclli{c & NIIM, Council o1'

't'cchnical lcacl watcr, s111', Ctltttlcil ol' Govertlt>rs

AG IiNI)A:
I . l)rayers
2. Preliminaries/lntl'oductions

i. Adoption o{'the Agenda

ii. ll'cltiarks b)' the Chairperson

3. (lontlrniatiott o(' Mitrr-ltcs/Mattcrs z\r'isirlg

4. l)ublic hcar.ings/ Stakcholrlcrs' cngagcmcnt on thc Naturtrl llcsourccs (llcncfit

Slraring) llill (Scnatc llill No. 6 o12022)

5. Any othcr Ilusitless
(t. Acliottrttrttent/l)atc o1' the next Itrcctitlg

MINiN0.NA/t)C/liF&M1235/70?3: I'}lllil,IMINAlLlES & Al)OI''I'ION OF A(;liNI)A
'l'lie CSair.pcr.son callecl the rneeting to orclcr at t\\'ettly tlitrtttcs Past trvo O'clock lbllowcd by

a pr-ilvel.ruiA Uy I-lon. Charles t(at'uttt'ctl, MI).'fhe agcllda ol'1hc rncetitrg u'zts adolltccl as

listecl abo,c having bcen ploposecl zurcl scconclecl by llic I-lott. Onesurr"rs Ngogoyo, N4l) ancl the

I-lon. TitLrs l-otee. Ir4l, resjteciively. 'lhen evcryonc pt'esents introduced thelnselves'

.l-5c 
chairpcrson thcrcalicr wcloonrccl tlic stakeholclers and acknor,r'lcclged their conluritment

to appear bcl'ole the Courtlrittee.

MIN/NO.NA/DC/IIF& MI236I2(123: CONFIIIN{ATION OF MINT]TBS OF TIIIi
PIIEVIOI.]S SITTING.
-fhc con{lrrnation o['the Minr-rtcs o1'the plcvior-rs sitting u,as deI'ert'ed to the uext t'nceting'

N,I I N/N O. N A/DC/II F& M /237 12023 S U I}M I SSIO NS I}Y ST'AI(ET-I OLDITITS'

a. Subtnissiolls by thc Council of Govcrnors'

Mr. l(c. owoch,'l'echiiical l.eaci'l'ourism, wilcllif'e & NI{M appealed belbre the Cotlmittee

anc[ uraclc thc lbllorvirlg proposz'lls on the l]ill:

Undcr Clausc 3 - Applic:ttion o1'thc Act
proposecl an ar-.cpcl,1ent to Clcrusc J to inclucle thc lbllou'ing natural resolll'ces zrs part o1'tlre

application ol' the Act:

Fossil lircls;
Marine rcsourccs; atrd

Sancl.

Justificutiott:
Thc"clar.rse provicles Ibr a narrow dellnition o1'the term natural resottrces. As such, it does not

corrfornr to the constitutional definition uncler Article 260 of 'natural resources' u4rich includes

all resources on or under thc sr-rrface o1'the earth'

(a)
(b)
(.)
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of the

I.On:

(e) to

Functions of Ilcncfit Sharing Authol.ity.
s sub-clause (d)

in conflict with the functions of county goverrunents of coordinating
of unities in governance under Paragraph 14 of Part 2 of tlie Fourth

()11

chllical assistance to govermrents in tlte iniplernentation of a benefit sliaring
ts;

rk tnonitoriug imltlententation of projects and agreements is an exclusive
ftheC ty Govenlnents and provided lbr in the county planning function as per
4of Constitutiorr.

0) to

the plo and timely lrayment of lunds to cor-urties as provided undel this Act;

ts possess the maudate of coordinating participation of comrnunities ir-r

Paragraph 14 o1'Part 2 of the Fourth Schedule of the Constitntion. They
and should therefore ensul'e paymerlt of the same to local communities in

sub-clause (k) to: build the capacity of courrty governments to assist local
ities in negotiations for benefit sharing and irnplernentation of related

in conflict with tlie function of county govenxllents to deveiop the
ty of comrnunities to effectively participate in governance under

art2 of the Fourtli Scl-redr"rle of the Constitution.

(n) to

t<l county governrnents to pronrote value addition in natural resources

in oonflict with the function of county governments to develop the
of communities to effectively participate in govel'llance under

2 of the l:ourth Schedule of the Corrstitution. Further, r,alue addition is
functions and powers of the county including agriculture and trade

(a) to

regulating the natr:ral resources sector in Kenya and the clistributior-r of
he national govemrllent and coturty governments;

bution of hrnctious in the Constitution is important to prevent ani, s1^tt

n:
sion i

14 of

sub-c

\re c
14 of
rough

the d

fun

VC

ass

on

po s of county governlrents as highlighted above



Untlcr Clausc 7; lloard of thc Authority
Delete paragrapli (g) and Atlend (t) to:

(l) three persons nonrinatecl by the Cor.rncil ol'County Governors represcnt the interests of

courtties as thc Cotrncil sha[[ cletermiue;

J usti/ictttio tt:
Goocl practice is to cxcluclc lcgislativc boclics Ii'ortr ltarticiltating in cxccutive lltlctions. -l'he

Cor-r,cil ol. Coulty 6oycrnors can thcrelbre rrominzrtc tliree ltcople tcl thc lloarcl to rcprcsent

the intcrcsts o [' ctlutrtics.

Untlcr Cl:rusc 25 (5) I(enyn Rcvcnrtc Autlloritl' to collcct ro1'altics

Anrcnd tlte clattsc sr,tb-scctiotr 5 to rcacl as ibllou's:

(5) 1'he Ar-rthority shall subniit to the respective county governntent declarations received 1'rom

thc Kenya Reyenue Autlrority uncler Subseclion (4) within twcnty-oue days of receipt.

J rtstificiliort:
'l'herc is ncccl [br thc coLluty go\/cnll1'tcllts to bc regularly altprisecl ol'thc rcvelltlcs getlcrated

by ttrc resourccs since thcy eu'c respousiblc fbr uraitrtaitring tlost ol'thetn.

lJrrtlcr Cl:rusc 26 (1) Ilo'cnuc Sharing ratio
Ar-ncncl thc clattsc sub-scctitltl b to rcad as [bllort's:

trt 
'l-[re rcveppe collcctccl unclel this Act shall, sub.iect to Sutrscction (2), be shared bctr'veen

tlic Nationzrl Guvcrnnrcnt ancl respeclivc countl,govemulents in the ratio ol'lbrty pcr ccnt

to the Natiolal (lovcrpntcnt ancl sixt1, pcr cettt to thc collllty gol'eLt]ttlettts.

(z) At lbrty percent of 't[c rcveullc assignccl to cottnty governlllcllts uuclcr subsection ( 1 ) shall

be used to ipplenclrt cornnruniry pro.iccts and sixty percent of that revenlle shall be

utilized lbr the bcnclit o1'thc ctrtire cottnty'

J ustiJicntiort:
'lhe revc'ue sliaring ratio lbr County Govcrnr-nenls nceds to be ittcreasec'l becz'tt-tse it is to be

apporlio,ccl betleen local comn-mnitl, prcr.iccts and those nreant lbr thc bcncllt o1'the county.

Most ol'the said resoLlrccs zrrc in clircct control and urauageurcut of County goverlllllelits' -fhe

bear.er ol-the cost of r-uaintcr-rancc shoulci get a signihcetlll aurotrrrt of betre{lt.

Ftrrthcr, 4Oo/o t>l- the rcvenuc shoulcl be usecl {br implementing court-uuuity-sllecilic pro.iects

witlr tlrc coLlnty govcnlntcllt retaining 6OYol-or the bcnefit o1'the larger county.

Unclcr Clausc 28 Ilstablishmcnt of a County llenefit Sharing Cornmittce

Anrcnd sub-claLtsc (2) to:

(n) t5c chicl'ol'llccl rcsponsiblc lbr llnancc who sltall be thc cltairlrcrsott;

(b) the chicl'ol'{lcer rcsl-rotisiblc Ibr rratr-rral l'esources;

(c) the chiel'olficer responsible lbr conrmunity developucnt or social serviccs

(cl) t6e clircctor responsible lbr nzrtural rcsources u'ho shzrll be thc secretarl';

Undcr Clatrsc 2ti (5) :rncl (6) fistabtishmcnt of a Cotrnty llcnclit Sharing Coruntittcc

Delete the sub-clauses (5) and (6)

t
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align olu'proposals under subclause l0 (2)

ause

ause 3

cl on is a constitutional lequirer-nent and there is no neecl for an entity to carry
ectron 02 of the Cor.rnty Govermrents Act provides the principles of planning and

ln collnty and these are sufficient to inform the use of benefits derived fi'om
of I resources in counties. I{owever, a project implementation corrunittee

to oversee proj ect implementatiorr

Iause 3
add a raph (c) on:

for in the County integrated development plalr and the coullt)r annual

t.on:
ensLll'e

cotnm

use of these funds for approved projects is aligned with the county budget

B t Sharing Authority is mandated to oversee the benelit sliarirrg with respect
natural resoLlrces already gorrerned b), other Acts o1'Parlianrent, that is, rninerals,

, forcsts, wildlife and energy resollrces including wind and geotherrnal
urces

to ize and harmonize these functions to avoid a potential overlap in the
of the rity to review and determine royalties payable irr natural resource

and mandate of the institutions under the relevant Acts of Parliament.

IS 1'or clarity in the llill on the convelgence between "local cornmunity
ects" used in the Bill and "county projects"

irnpl in the county offer benefits to the local community

ls for the project identification process in counties to be aligned rvith the
of the county gorzernment.

timely vailability 01'resourccs and effective use thereof.

bmiss ns by, State Departmcnt for Mining.
, Principal Secretaly, State Departrnent for Mining appeared bcfore the

and the followillg proposals on the Bill

usc 2 Dcfinitions
legal rk on benefits sharing under the Mining Act is sufficient



J ustificotiotr:
'l'hc Minipg Act provicles a fi'amework lbr sharing of royalties between the National

Govcruttrctll, Cotlnty (iovct'ntletlt and tlie Comrt, unity.

b) 'Cabinct Scq-ctar5,' lreans the Cabinet Secretary responsiblc 1br tlatters relatcd to

N'lining.

J ustilicrdiott:
Wipcl, sullig[t, rvater resoLn'ccs (1or cncrgy prodttctitln) 1'arll undcr thc CS lincrgy'

Undcr Clausc 2 -[nte I'prct:ttion "lloyaltl"'
'fhc N4ining Act sr,rl'ljciently covels u,hat royaltics arc atrcj otr u'hat basis tliel'arc chalgccl.

Acc,orcling to thc Mining Act Scction 182 zind 1[i3, Irees and cirarges are dil'l'erent Ii'onr

royalties.

Irecs ancl chargcs inclr-rcle: application liling I'ees, antrual grouncl rent, report liling l'ees, I'ees

Ibr acccss ol'gcological data ancl l'ces to acocss llublic rcgistcrs.

I{oyaltics cln 11e other hanclare payablc iu rcspect ol'thc vzu'ious nrincralclasscs rvotl/extrzrctcd

by virtLrc ol,thc princrzrl riglit.'l'hcy arc prescribcd rates by thc Cabinct Secrctary in chargc tlf
I\4 ining.

,I uslilit:trtiott:
'l-hc gencral laturc of'rhe c'lcllnition ol'r'oyalty in thc lrroposccl bill colitradiots thc llrovisittrl of

thc li4ining Act where Royalty is chargccl at a prescribccl ratc on the valuc ol'the exploited

r-r-rincral rcsourcc.

Also. a portion ol'1hc monies arc r,rtilizccl to lr.rnd the l\4inistry's regulatory atnd operatioltal

activitiei ip appropriations-in-aicl (A-in-A) ancl are lherclbrc not remitted to thc Consolidatcd

Fund.

Thc ,roposeci clcllnition ol'r'oyalty includes l'ees and chalge s cven iu thc exltloration stagc. This

is,rx teirable consiclerilg tliat trn cntity at this point lias 1,et to cstablish the t'esotttce's pl'csetlce,

valuc, zrncl cxtcttt.

Untlcr Clzrusc 3 - Application ol'thc Act
Dclctc "l'ninerals" in Itegtrlation 3.

As is it is sulhciently regulatccl under tlie existing Minirlg Act.

J ustiJicatiott:
Thc Clonsrirurion uncler Arliclc 60,62 (l) (1), 66 (2),69 and 7l and thc lr4ining Act Section 6

vcsts thc owncrship of minerals to tlrc 1;eo1;lc o1'l(etr1'a to bc hcld itt trttst b)' thc Naticlrlal

Ciovernrtie trt.

Si.cc the enactprcpt o1'thc N4ining Act, in 2016. the Nalional Governtnent has highly invcsted

in its i'rplcr.pcntation through the cstablishurent of institutious nnd lbnnulziliotr ol'the fbllowing

rcquisitc t'egulatious.

Undcr cl:rusc (r - Functions of llcnclit Sharing Authoritl'.
a) Sectiop lu3 (5) o1'the Mining Act provides a bcncl'tt sharirtg 1i'auler.r'ork.

T'he clraii Minilg (Community sharing) I{egr.rlations provide a benefit sharing fi'anleu'ork

betr,veen courmunities as per sectiott 183(5) (c)

!



I

llction
r Mirring as tlte Authority may lack the technical capacity to carry out tliis

T'I

Dr JC

u
g Act under sectiou lS3 (5) has already provided a benefit sharing fi'arnework that
the ional Governutellt, County Gorrernment and comurunity to benefit. Tliis

develo regttlations that are a',r,aiting pr"rblication on the I}aruevvork 1'or sharilg
colll tunit1,.

is curreutly beirtg undertaken by tlie Statc Department ancl should remain
the nt as it has the expertise, resoul'ces, and calracity invested over years

rt professionals whosc fuuctions are covered under tlte organizational structure
State aftrrent for Mining
the ctions Directol of Geological Survey under Section 21 (1) (i) of the Mini 11g

s maln ning a laboratory, libraly and record facilities as may be necessary fbr the
d of functions in the Act.

ue the royalty ratcs pay,afle, tltere is the process of deterrnining the mineral
s testirlg of the mitrerals in a laboratory by professionals r,r,ho include

o

,lab

I1S LI the Mi

tory techrricians and metallulgists or.r the basis o1'the quality ancl quantity

olls o tlre Director of Geological Survey under section 2l (l) (c) is undertaking
eophysical, geochenrical, seisr:rological and hydro-geological sur.veys,
and mapping aimed at defining -the character and clistribution of rocks ancl

gical,

ial sits and determining the rninertrl potential of l(er-rya;

ion of dertaking geological, geophl,.sical, geochemical suncys, investigations,
and ing the mineral potential of Kenya is a function of the Director of

try has

l11l11l

s 1r1 counties. The Ministry is also a custodian of all geological data across the

rnunity Develol:ment Agreentcnt) Regulatious, L.N No. 148 of ZO\T
ng (Mineral Royalty) Regulations awaiting publication

has tlu'ough regulations provided oversight and adrninistrative ureohanisms for
any nefits accruing to communities are rightlully adniinistered.

tate for Mining to continue exercisirrg the monitoring anci compliance
nir-rg Act by gazetted inspectors.

of

S

vily invested in geoph),sicai surve)/s where 970 anornalies were detected.
is ongoing with the ground truthing pl'ocess to confir'm the presence of

119

ent
et'clse gul

rrrrder section 20 of the \4ining Act has the mandatc to prolrote tlie
lnallagement and development of mineral resources, and the mining

atory aclministration and supervision of overall operertions related to
ure witli conditions relating to mineral rights q4rich inclr-rdes

to ens paymcnt of royalties by gazetted inspectors.

f tlie Authority as proposed in the bill, shoLrld remain a llnction ol'the State



r.llanclate. The Miling and Minerals Policy,2016 Further Seeks to establish the National

Miling lnstitute as a center of excellence in research o1'mining operatiotis.

Justificotiotr:
l'hc ,ra,clate of conclucting rcsearch legarcling the exploitation and dcvcloPmenl o1'mitlcrals

i, I(en1,zr Iics scluarely un,l-". thc lunctions o['thc Dircctor o1'Cieological Sttt'r'eys as provided

by the Mining Act.

-l'hc AutSority t5crelitre creurtcs an ovcrlap ol'ltur,vcrs ',r,ith tltosc o1'thc Ministry through the

I)i rcctoratc o l' Gcological Sun'c)'s.

g) 't'5c aclvisor.y Iunction on policy ntattel's rclating to minerals anci tnitrittg sl-ror-rld reuraitr the

corc,rz.urclatc o1'thc nriniitry. [Jncler section 20 (1) (o) o1'the N4ining Act, thc Dircctor of

Mi,es acl,ises on thc develoltment ol ltolicy to ensure courpliatrcc lvith international

conventions apd lational poliiies relating to thc sustainable dcvelopment of the mineml

resollrccs apcl eusure that miuing operations cousider local and cot-uurunitl' r'alttes.

J rtslificutittn:
'l'hc llxccLrtive grcler No. 1 o1'2023 givcs thc linrctions o1'policy lonlulation lbr the cxtractive

inclustrl,, N4iperal exltloration ancl inining 1;cllicy lntlltzlgcllletlt to tlte State Departnrcnt for

N4i.es. Cr.u.rc,tly, tlrc SDM is in thc advancccl stagc of 1'onnulating thc clrali Minirlg I{oy'alty

Sharing regr-rlations, zrclclrcssir-rg the 10uln ailocateci to the conuuunit)' unclcr the lbrrnula

70:20:10.

5) Regularion 9 ol' rhc clrali Mining (N4incral I{oyalty Sharing) I{cgulations, 2023 and

I{cgulation 7 ol'I-cgal Notice '148 ot'2017'l'-he Mining (conrmunity l)evclol.rnrent

Agieernelt) ILegglations 2017 cstablisli commitlees to cleal witll the local comtnunity

bencllts.

J ustiJicutittrr:
I'hc proposecl rcgurlations cleal with the benefits erccnting to the local cotntlut-rity.

Ilurther, Iornialiiation o1'Artiszrnal Miners into coolterativcs enslu'cs tltat they zrrc ir-rcentivized

alcl their capacity is built, u,hich is a lirnctiou ol'the Statc Department lbr Mirring.

i) Irr,u.rctions o1'thc l)ircctor o('Mines under scction 20 (l) (n) pron-roting coopcration atllong

stirtc ztgcncics, cor"rr-r11, govcnllllents, the ltrivatc sectt)t', rescarch boc'lies, non-goverllttrental

organiiatio.s ancl oth"ior.ga,rizations which are cngaged in programmes rclated to mining

ancl activities to enltance thc adnrinistlation and operation ol'this Act;

Justificatiort:
State D.partment lbr Mining irr collaboration u,itli the Nzrtional'l\'casury, olficc o{-Councilof

covcrrr.l.s a,cj ol'ficc ol'1hc Atto.n"y cenerzrl has clcvclopecl the clrali Mining (Mincral Royalty

Sharip,u) I{cgLrlatiols,2023 thnt r.r,cre sub.iectecl to ttatiotnvidc public llarticipatiorl cxcroise in

Scpter;6er 2-023. l;ur.tlicr. t5c r.o1,nl1r, shariug ll'an,cwork plovidecl ttuclcr the Mining r\ct was

6cierpriped Ibllorving wicle consnltations bclbre the enacttlenl o{'the Act.

.i) l]nclcr sectior] l7l(-5) thc Cabinct Secretarl,is rcquirec] to nlake Rcgulations to govern

valLre acldition on nrinerals. 'l-lie manclate ol' the State Departnreut lor Mining under

llxccuti'e Order No. I o1'2023 incluclcs Capacity Dcvelopment zurd Valuc Addition.

J ustificrttiort:
ValLie aclclitiop ol'minerals is under the powers ol thc Cabinet Secretary as proviclecl lbr by the

Ir4ining Act and the Executive Order'
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prrently dcveloping the Mineral Value Addition and processing policy. 'l'he

lloped tlie Voi (ieurstone Value Addition Centre ;urd initiated Mineral Value
di inch-rding: I(al<amega Gold Refiriery, Granite Processing plant, and Revival

Act S n 124. ( I ) A person shall not be granted or be entitled to hold or acquire
ntug permit, a llrospecting permit or a rlining perrnit under this Part unless
a citizen of Kcnya; or a body corpoLate, where no Iess than sixty percent of

is held by citizens o1'Kenya.

Act ready prolnotcs local content initiatives on mining and mineral exploration
's participation iri sruall scale operations

le, tlte ct also requires lzrrge scale mineral right holders to promote local content
tlie communitl, psr.lopment Agreernents, Preferential Ernployment &
s, Llse of local Goods and Services, listing of at least twenty percent shares

F

Keny
Proposal by the bill therefore will overlap with the provisions of the

rstry sufficient and ra,ell docurnented plocedures on restoratiou of the
mineral extraction and inspectors who ensllre cornpliance with the

res ration after exploitation of minerals is already provided for in the Mining
di miueral riglits. It is a requirement by the holder to ensure the restoration

To ensure this is achieved, the Act provides for payment of Environrnental
tnineral right itolders to act as a security for restoration of the envirorunent.

not clear guidelines as to how the Authority will promote the restoratior.r
ller exploitation

se24 ( )-rmposition of royaltics and fees.
f royalties tcl remain a national lunction and the same to be exercisecl
as provided by the Mining Act.

o11 0

holder' f a mineral right shall pay royalties to the State in respect of tlie various
wo by virtue of the mineral right.

t

o

o

U
P

(2 shall prescribe the rates payable under subsection (l).

fttnction atrd not a devolved function. The Mining Act ensures that the
u'orlcs in collaboration with the County goverrunent in the management
ut an overlap of powers.

biil ks to impose rolrnlllg5 in consultation with tl-re county government and
hoq,ever, the onus to impose royalties on minerals is on the

of

rel

the
rnment that function is exercised by the Cabinet Secretary for Mining as per.

c 24 (2) Irnposition of royaltics and fees.
Act ion 183 recluires a rnineral license holder to pay royalties upon



I{oyalties shor-rld bc basecl on the value of the mineral fesoLll'ce ancl should uot corlsider the

cost of investment. 'l'his is necessary to prevent mineral culse.

Unrlcr Ctirusc 25 (1 & 2) I(cn1,:r Ilcvcnuc Authoritl' to collcct t'o1'1hiss

Section ltj6 (l) o1'the Mining

Aot stertcs t5at all 1-ces, c5trr.ges nncl ;oyalties' pal,able by thc holclcr to thc State tttrder this Act

shall bc paicl by t5c holcler-lnto a clcsignatccl accctur.rt of thc State clcparllncllt responsiblc l'or

collccting royalties.

Jttslificutitttt:
'l'5c ,ropesecl proyisign in the Ililt to ussign thc manclatc ol'royztltl' collection to l(RA

contretdicts Scctiort l8(r of thc Minirl-e Act.

Furthcr, eplbrcernent of paynient o1'royalty among other paytlents, is a cotnpliance l'unction

which is one of the Ministry's mandates. Also, Section 1 85(3) ol'the Mining Act provides for

thc Mirristr.y (Statc Departrirent l'or \4inirrg) to inspcct zurcl examinc mitteral sat-uplcs, books,

rcccltcls, a.1d accoupts tct ascertain thc cluantity, c1r-rality, graclc or vzrltte ol'ttritrerals tlr tnitreral

ltroducts 1br t5c purposc ol'charging ancl collccting royaltics'clucs alier thc setle ol-ltlincrals.
:l-hcrelirlc, this lirnciigr.r czurnot be reassigned to thc I(RA as llroposccl in thc bill.

lJnclcl' Clausc 25 (3) I(cnya Ilcvcnuc Authoritl' to collcct ro)raltic's

l)roposal: 'l'hc Constitution ancl lhc Mining Act herve suflicicntly ltrovic'lecl filr the mauagctrlent

cll'*inerals i6 l(c1ya ipclr-rcling thc plcscliyttion ol'xlyaltics, nranagcnrcttt. ttrotritot'irlg, value

addiriol anci clcveloltnrent ol tLe nrining sector. 'fhc Ministry shotrld bc allowed to continue

unclertakittg the lunctiou in orcler to crcate stability'

l-hc nralclate to goyer.n thc mining scctor in I(cnyzr is u,ell providccl b)' the llxcctttive Order

No. I o1'2023, the Constitr'ttion aucl thc Mining Act'

'l'his is a lu,clior1 ol'thc Cabipet Sccrctary lbr N4ining, Bluc Ilconomy and Maritirlc Alfairs

through thc State l)epartlnent lbr Mining.

.I ustilicatiort:
'fhe Statc I)clrartprcrrt lbr N4inirrg collcots l'ccs anc'l charges which at'c ttscd in allllropriation in

aicl 1br t6c ovcrall rnallzlgcment oltlie nrining scctor'. Irurther the Dcpartmetrt is at an advanced

stagc ol. iltrocllcipg thc Mincral Devclopnrcnt Levy u,hich seeks tct protnotc tniueral resource

dcveloprtrcnt irt KcnYa.

Undcr Clausc 25 (4,5 & (r)

Scctio, 1 g6 of the Milipg Act provicles that ( 1 ) All I'ees, charges, and loyalties payable by the

holcler to the State upclei this Act shall bc paicl by the royalties holdcr itrto thc dcsignated

zrccour-tt ol'thc Statc Dcllzirtttlctrt I'cspotlsiblc lbr collecting royalties'

(2) A paynrcnt shall bc zrccompanied b1, a statenlclrt ll'oru thc holclcr stating-

(a) clctails o1'the prineral ot'rrineral prodr-rct; (b) the relcvatrt point o1'salc; and

(c) thc clate and thc atnoutrt of royalty paid.

(3) A copy o('the statcl.rlent sliall be dclivercd to thc N4ining Caclaster O1'trcc.

(4) A minerzrl right lolcler shall report tlie royalr"y liability Ibr cach nronth by the llfth business

clay ol'the urortth.
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l'ecelp of a royalty payment the State the departrnent resltonsible for collectilg
shall a recerpt.

the tstry is in the process of procuring and installing a Royalty Management
llbei ntegrated with the Mining Cadastcr Portal to enhance the collection,

Llrce ing, and allocatior-rs to relevant counties and comnrunities

Mi in collaboration with the National rreasury, council of Govemors,
Iization, Trade, and Innovation, commission of Revenue Allocatiou, ancl

has developed dlaft regulations on Mineral Royalty sharing for the County
and nrtres

al advised that tlie County Goverrunent has an existing legal instrument for
L tlie 20o/o royalty share thror"rgh the Cor-rnty Govermrent Aclclitiopal

ActZ 2.

(1) Ro,enuc Sharirrg ratio
section 183(5) already provides for the royalty sharing arrangement of

)Yo for the National Governrnent, county Govemmerlt and community

l11l royalty sharing arrangelnent as contained in the Billhas REDUCED the
to Natiorral Govertrtnent fi'om 70o/oto 60%. Reduction of the revenllesharing

ational Govenunent could hirtder sustainable mineral resource developrnenl.
of the tre urining sectot'and policy formulation to promote investment in mining

of National Government and a higher percentage to the national government
the same.

that 600/o of the 40Yo for Couuty Govermnents will be utilized in local
proJ

usc 27 I) Ilcnefit Sharing Agrccmcnt
Act Section I 17, grants the Cabinet Secretaly the porver to enter into mineral
with ldels of mining license

l-n

under Section 27 contradicts the Mining Act which glants the Cabilet
ate to grant riglits to exploit mineral l'esources.

(2) Bcnefit Sharing Agrccrncnt.

Act
and

B

ausc 2

lations to
es and ountres.

ce 1'ol local goods

6

recomaissance liccnse applicants to provide proposal lor procurement of
Local ernployment plan for training of I(eny,n11 citizens

right applicatious is the requircment to promote local cotrtent.

attendant to the Mining Act provide lbr non-monetary benefits

(l) (

I11

c



Nerv Clausc 38(3)
'flie active rights ihat existed prior to the enactlrrent of this act should continue being

until expiration by passage oftirne without the need to enter into different regulatory

Ibr the managemerlt of royalties.

Justificatiort:
This provision nray open up affectecl entities to civil litigatiorr cases on accottttt of change

terms or contfacts entered ipto by dilt of the provisious of the Mining Act.

Justilication:
The Mining Act and subsidiary legislations provide for promotion of local content.

regulations include;

Mining (Cornmunity Development Agreement) regulations

Mining (Use of Local Goods and Services)

Mining (Employment and training) regulations

Mining (Mine suppoft services regulatiorrs)

Mining (Use of Assets) Regulations

The Minilg Act has sufficiently catered Ibr non-monetary benefrts in its provisions

implementation of the same should be allowed.

Undcr CIausc 40

Amendment: Delete Section (5).

Replace with ,'the royalty received by the State under- this section shall be paid in

Consoli6ated Funcl u,',i uppropriated in accordance with Section 26 of this bill.

The Mining Act Section 183(5) states that the royalties payable under sub-section (l) shall

be distributed as follows-

(a) seventy percent to the National Govemment;

(b) twenty perceut to the County Government; and

(c) ten percent to the community where the rnining operations occur'

Justification:
The proposed Bill ulcler Sectiol 40 seeks to delete the existing royalty-sharing frame

anrongst the Nati onal Government, County Government, and the Commupity. This move

rnake the admini stratior"r ancl implernentation of the Mining Act difficult

General comments
The proposed Bill is largelY inclined to County Governments and seeks to assun'Ie

mandates of
the National
Mining Act.

the Ministry (State DeParhnent for Mining). Mining and minerals are a

Government. This is well established in the Constitution and detailed in

Royalties are fiscal instruments and leed to be deterrnined upfront as they provide a basis

deterrnining economic viability of resources. The Mining Act has provided for this

creates stability for the sector

a

I

a
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F&NI123&2023: ADJOURNI\{ENT AND DATE OF TI{E NEXT

business, the rneeting was adjourned at 3.40p.m. The next meeting is to

Date. \tt \Z.a.l3
N. GIKARIA DAVID, M.P. CHAIRPERSON)
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9 Nyangori Ohenjo - CE,O - CEMIRIDE

AGTiNDA:
l. Pt'aycrs

2. l)reliminaries/ltttroductious
i. AcloPtiotl ol'the Agcncla

ii. Rettrzrrks by tlic Chatir'persou

3. Conflrttiarit)tt tl1' Ir4inr'rtcs/Matters Arising

4. l'ublic hcarings/ Stnl<choltlcrs' cngagcnrcnt on

Slraring) Ilill (Scnatc Ilill No' (r ol'2022)

5. Any other llttsittess
(t. Aclior-u'nnrcnt/Date o1' 1hc tlext tlreettt'tg

thc Nattrral I{csourccs (l}cncfit

MIN/NO.NA/DC/I'F&MIZ3II2O23:I'II.BLIMINAIIIE'S&ADOI'TIONOFAGI1NDA
.fhe cliairperso, callecl the ,reeting to orcler at twe,ty 

'rrinutes 
past ,ine o'clock lbllorved by

a praycr saicl b1'Ilo6. cliarlcs l(ztmuren, Ml). "l'he agencla ol'tlic nlectitrg u'as adolltcd as

listccl abo'c ha'ir-rg bcc, ,ro,6sccl ald scconclecl by thc I Ion. Ireiszrl Salirl Ilader, MP zind the

l-lon. Yal<r,rb Aciou, l(tttto, MP rcspcctiVel)'' 
'['heu cveryollc prcsetlts ilitrtldttced thcmselves'

-fhe chair.perso, tl-icrcalicr welcomccl thc starichorcle's ard ackrorvlcclgccl thcir cornurit.re,t

to appcar bclilrc tltc Ctlurltiittec'

MIN/No.NA/DC/lill& N4123?12023: C()NlrlRMA.I.loN ()F N,llNl.j't.Iis OF.I.IIE

PREVIOUS SIT"I'IN(;. .. r . .,

Thc confirur^tio, ot-1hc Mi"tcs o1.1hc Pr.c'ior.rs sittirg rvzrs dc['errecl to thc,cxt rneetr.g'

MIN/NO.NA/DC/I'F&MI233I2O23ST]I}MISSIONSI}YSTAI(IT'HOI'DIIRS'

21. Subnlissions b1' thc Illcctricit)' Scctor Association of l(cnyzr- ttSAI('

Mr. George A1t*r, Ct",i"l'tlxecutivc OilccL, IISAK ztllpcarecl befbrc tlte Conruittcc and nrade

the lbllor,ving proposals on behall'ol'ESAK'

Untlcr Cl:rtrsc 2 on I)clinitions
proposecl a, a,re,drncnt to thc clar,rse to rcacl zrs "exproitntio'" rlleaus the trse of natr"rral

."ror,r.a, Ibr largc scale comtncrcial beneht'

Justificutiott:
.fhe provision as is r11ay be intcrpreted to encotllpass all users of natural resollrces' some who

clo not qtralily to pay royaltics'

UnclcrClausc(l.Iittrtctionsofl}crrelitSh:rringAuthoritl,.

a) Amet.rcl as lbllows;
Deterurine zrppeals o,lirirg or-rt ol'conflicts rcgar.cli,g plepa'artion o1'bc.cl'it shziri.g agrccl-tlent

lbr cletermi,zrtior.r i. tr-re lrrst instance. A,y p.rror', wrro is clissatis[red with the decisio. of the

Authority lray appctll to the Irligh Cottrt'

*:'Jfril'illlrn.. .tority lbr clispr-rre resoturior"r in preparariori of benefit sharing agrcetnetit and

other i.stances wrrere co,flict ,ray arise. worki,g rvith the assumption trrat the Be,eirt sharing



I

b

will vide for dispr-rte t'esolutiou {bl executed contrzrcts the sarne may not be
the B n

add paragraph (q) enslrre safe keeping and recording of all benefit sharing
that would be availed to the public ulrort request.

lotx

brnissi
l1g wl the

s arrd I

listing

of access to irrlbmration that aflects the public

by Ccntrc for Minority Rights I)cvclopmcnt.
Cornrnittee held on Saturday, 7tl' Octobcr ,2023, Mr. N5'ang'ori Ohenio.

utltze lficer made the lbllowiltg proposals on behalf ol' CEMIIlIDE.

usc 2 rr Dcfinitions;

iricl indigenous peoples and local commurrities.

cal cotnmunities are also hugely affected by natural resoLrrce exploitation

use 2 nterpretati<ln
indigenous peoples as key stakeholclels in natural resource benefits sharing

defi tion of who indigenous peoples are

provis with a clear defitrition of public particiltation of irrdigenous peoples ir.r

tS haring

ol Section 6, (k) and (m) to inch-rdc indigenous peoples

a NCCAP 2018-22 that recognizes tlie impoflance of enhancing the
of vulnerablc gror-4rs including children, women, youth, persons with

inalized and minolity communities

rd of thc Authority
propose nonrination of 3 persons to represent indigenous peoples and local
are fiom indigenous and local communities (pastoralist, forest and fisher.
demonstrable expertise in indigenous and local comurunities' rights.

gnize indigcnous peoltles and their riglits, as tl-ris will provide for the neecl

consellt iu the itlplementation of climatc change projects, in line vvith

, together with sei,cral policies and legal fi'amcworks, inclucling releirant
es that Kenya is part1, 16

1) llevcnuc Sharing ratio
provision of etn anuual social contribution of at Ieast trventy five percent

te earnings of the previours year to the commlrnity, to be managed and%)

usc 7

es) wi

tatron

and 2

usc 26
makin

of

agg

the

ll

and

ld re

We

ies,

t of the community



Justi/icutiott:
The ilational Guidelines lbr lrree Prior ancl Inlbrtlecl Cousent (FPIC), Kenya seek to reverse

historical trepcls of cxoluciing Indigenous I'coples ar-rcl Local Cotntrlttnities fi'om rleaninglully

participating, cgptritruting to ancl enjoying berrclits 1}om natiotral clevcloptl]eut initiatives,

espccially rvir5ip t6c nzrturtrl lcsoulcc sectol', aud correct arld halt thc llerpetuatiotr of

stcr.cotypccl narrativcs ancl attitr-rcles rcllected in Policics, larvs artcl pt'acticc that Indigellor-rs

I)eoples ancl l,oczrl Contr:ruuitics clcstroy the envirotllllellt. Scvcral Cor-trt decisions havc

poupcecl t6eprsclvcs on the questior-r ol'lrtcligctrotts Peoples zrnd bcrlellts shzrring.

c. Subtrrissitlns Kcnya Priv'.rtc Scctor Alliancc-KEPSA'

I_ing..lzinrcs Ir4rvangi, Iloarcl I)ircctor, KIIPSA a1;pearcd belilrc thc Corl1rr-rittcc zttrcl tl-raclc the

Ibllou,ing proltosals on behall'oi- KEI'}SA'

Untlcr clausc l;
-l.n 

reacl trs AN /C'l- of pur.li0tnent to a.ttLtl)li.sh u .rltslcnt o.f'ltenc./it ,sheu'ing in t'estturcc utilizution

bel',ccn t,e.\ottt.ca tttilizet.,;, the nttlionnl got)arntnanl, cttttttll'sovernmanls tttttl local

comrnrrnilie,s; trntl fbr connaclccl Put'pose '\'

J ustifictrlittrr:
l-hc l<incl ol zrctiVities clescribecl irr thc llill cntail mal<ing uso o1'naturerl resoLll'oes, as oplloscd

ta ,cx1tloit.tiou,. It aligns n,ith cuvironurcntal lau, conccpl of' sttstzrillatrlc develollttrctrt or

sustainablc rtsc.

Undcr clittlsc 2 on l)clinitions;
,,bcncfit shari,g agr-ccrncnt" lneruts au agl'eel-llent ou the nltulller irl u4rich a roy:tlt5'accruitrg

fror-, natural r.csourccs shall be sirarccl clut betrvecn an, a1'I'ectcd cntity and a coutrty;

J ustificutirtrr:
,I-lrc law slrotrlcl be spccilic it is tlre l.o1ln11, tlrat is pzrid otrt by thc allcctcd ctitity, the rcr,enue

obtainccl liom utilization o1'a natural rcsollrce bclongs to thc allccted eutity.

Undcr clausc 2 on Dclinitions;
,utilization, lrciurs the extraction or Llsc o1'a natural resource lbr cotlmercial benclit, for thc

avoidancc ol' doubt utilization clocs not incluclc acccss to a natural rcsourcc for

nonconllll crciitl PurPoscsI

J ustiJicttion:
Sunl"ighr zrncl u,incl rcsollrces ar.e utilizccl to gencrate electlicity.'t-he dcllnition should captttre

thc lact that the coutnrercial benelit onl1, accrues rvhcu there is acluzrl gctleration, atrcl not

belbre thert is, rvhere I'casibility str.rdics arc being carried ottt.

Undcr cl:tttsc 24 (1) - [mposition ol'roynltics and f'ccs

Delcte clause 24( 1)

J usti/icotiort:
-l-5e pay.rent of royaltics ancl lees rvill nrean additional costs ttl itlvcstors. I'his will bc

besicles the alreacly cxistirlg cotlnty chargcs being paid by busirtcsses'

The clause itltrocluces a provision that is Iikell' to be abttsecl especially when it coures to sr-rrface

ancl unclergroupd water, lbrests, biocliversity and genetic resollrces as pel'Clzruse 3 (b & c) to

a
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Act I be applicablc. This is because it has been lelt at the liberty ol'the Authority
ibe ro ties or fees tclwalds these theuratic areas

lations presclibing wl-rat shall be applicable to each tliernatic area that has

(3) - Imposition of royalties and fecs

) with Clause 40, 41.2 8. 43

ntly will create confusion in implementation of the law especially when
royalties and fees. To streamline the inconsistency clauses 40,41,42 8. 43

. The Petroleum Act envisages that royalties, fees or payments are prescribed
therelbre this Bill would not apply to the detennination and review

promo local content.

ausc (I) llcvenuc Sharing ratio

istirig Legal l{evenue slialirrg lbnr-rula under the Mining Act,20l6 at Section
"The royalties payable under subsection (l) shall be distributed as follows-

dbe
law.

ause

alig
eum

tto

clarity
the Bi

consistency in inrplementation, it is that tlie proposed 60/40 percent ratio
is hartrrouized rvith tlie Mining Act that proposes a70120/10 percent ratio

the
wl the direct pal,urents to the comnrunity creates a potential risk to tire investor

that the County Governrnent fails to meet its obligations, the community
tion sabotage.

usc 2 (5)- Revenuc Sharing ratio

slorl , in consultation witli the lead agencies with respect to each natural
unty Iocal communities and stakeholders; review the revenue

every five ycars and present its recomrnendations to Parliament for

slio be sub.iect to public participation as required by Article 201 (a) of the

and iorr 87 of the County Governrnerrts Act (2012)

usc 2 (1) Bencfit Sharing Agreement

f Claus 2t (1)

have already fulfilled their ro),alty and fees obligations to I(RA, and thus,

the National Governntent, Twenty percer,t to the County Government; and
community, where the mining operations occllr.

ibility o1'the National Government co engagc in benefit Sharing
Counties

the
u,ith

use 28 (7) Establishment of a County Bcnefit Sharing Comnrittec



The Cabipet Secretary Miling in consultation with the Cabinet Secretary in charge of Energy

shall rlake Itegulations for tlie conduct for the allairs ol the County Benellt Sharing

Committecs.

Undcr Cl:tusc 30 (l )
'l'hat Clausc 30 (l) bc atretrclecl by rephrasing it to-

ljvery bclclrt sharipg trgrccnrenl sliall bc approvcd by the rcspcctive Courlty CiovcrtrorPrior

to thc cxccr,rtion ol'thc zlgreenrcnt by tltc reslteclivc ctlttt"tty gtlt'crtllllettt"

J ustificotiorr:
l'hc Ilill should be cognizant ol'the political ccoltonty and clevisc ways to ctlstlre MCAs do not

politicize ccolouric isiues leacling to minin-ral or no gaitr to tlicir cotrstituent. A case o1'l(arcde

mines where tl-re political economy lecl to clelays in economic gains fol tlie people cau be used

as a rel'et'cuce study.

Unclcr Clausc 37(2)(:t) and (b)
Aclclitional ltrovision 37(2)(c) an aclclitional ntandtrtory linc il, as zrrcsttlt tll'thc cotrclltct that

coustitgtcd tfue o['l'encc, thc pcrsort reccived a quantifiablc benclit ol'ttl1y other 1'rcrsotr

sullbrcd a cl"rar"rtif iablc loss.

J usliJicotiott:
Ilcstitltion ol'stolcrr firpcis through an aclc'litional 'nranclittot'1, llnc' is a rcnlcdy tttlclcr thc Briircry

Act (2016) and the Anti-corrulttior.r ancl l.icotrouric Crirlres Act (200-i).

tJndcr Clausc 43
'l-he Clausc shoulcl bc hanlouized with the Petroleum Act which enaots Governtlrctlt sltare of

757o rvhilc this clatrsc proposes 600/0.

J ustifictttiotr:
1-he pur.ported anieuclment ol'tl're Petroleum Act Provisions r,r,ill ruu into headwinds as it

recluces GOR over.zrll share uncler the Petroleurn Act fi'oni 750/0 0/0. to 600/0 and increases the

County (iovertrtnctlt to 40.

Ncu,Clattsc
'l'he Conprissiop sSall takc approprizrtc steps to resolve an1' disputes or dif'l'crcnces in

connectiop pegotiation and pcrlbrmance ol' benefi t sharing agreemeuts.

Tl-re Cou,ty and Alfected Entity shall cxplore options for zrlternative dispute resolutiou such as

rnediation and Arbitration.

Justificuliotr:
't'tie ilitt should also creatc a clisputc rcsolution rucchzrnism lbl benellt sharing coutracts'

MIN/NO.NA/DC/IiF&I/1123412023: ADJOUITNMIINT AND DATII OF TI{tr NEXI'
SITl'ING.

'l'hc nicctit-tg was

the same venLle.

eci hall'ptrst uclou lbr a heath break and to be resumed at 2.30p.m. at

Date.......

a

1\,. \\
I

Si

(I{ON. GIKAIUA DAVID, M.P. CI{AIIIPERSON)

?.,:p.3
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RICCTORATE OF DEI'AIITMBNTAL COMMITTBES

OF 361.[I SITTING oF TI{E DEI,AITTMENTAL COMMITTEE oN
, FOITBSTRY, AND MINING HBLD AT I.IILTON GAITDEN INN

MA OS COUNTY ON FIIIDAY, 6'r'rr OCTOBER 2023 AT 3:001,M.

c I{on. Gil<aria David, MP. -Chairpe rson
-Vice-Chairpe rsone Hon. Charlcs Karnuren, MP

u, .Iessica Nduku Kiko, CBS, I\41'}

wanl,anje Geltrucie Mbeyu, MP
alim Feisal Bader, MP

us Ngogoyo Nguro, it4i)
oseph Wainaina Iraya, MP

Joseph Namuar, MP
to Fatuma I-Iamisi, MP

e I{on ijah Njore Njoroge, MP

T

Hon.
I-Ion.
Hon.

I-ion.
Hon.
I-ion.
Hon.
IIon.
I{on.
l-Ion.

TI{B NATIONAL ASSBMBLY
TEIINTI{ I'AITLIAMIINT - SECOND SESSION,2023

bi Ilidu Moharned, MP
itus Lotee, MP
al<ub Adorv l(uuo, MP

Hon ei, Beatrice Chepngeno, MP

bae d Buya, MP

. Fredri Otieno Clerk Assistant I
Seniol i-egal Cotursel
Clerk Assistant iII
Research Officer
Serjeant-At-Arm
Media Relations Officer

Mzrrcy Wanyonyi
Hamdi I-I. Mohamed
Joseph
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Ir4r-rkLuryi

e Mohanrecl - Chailperson - NCIIA
\\/zunbua * External Legal Counsel - Conservation international
Githaiga * Managing Partner/ Advoctrte - Wangari Githaiga & Co

Citahi ithukr-r - Fluman Relation - Sermburu Women llrust
Jane was - Executive Director - Samburu Women Trust
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Mercy umbu - r\dvocate - Sanrburu Women Trust



7 . Mr. Steve ltela - CEO - Conservation Alliance o1'l(enya

8. Ms. Olivia Adhian-rbo - Clirnate Policy Director- Wildlif€ Works Carbon
(). N4r. Muturi l(amau - national Netu,olk Cooldinator- I(ertya Oil & Gas Working

Gror"rp

10. Mr. Ralr 11t,,,,' - llxtractivcs I).O - Oxlan.r

I l. Ms. Bilzrch Jimale - l)rogrzun Manager/Coorclir.rator Dl-cVPPG

12. N4r. Inock Ole I(inritia - Ilxectttivc Olficcr- KIiNAWIIIJA
i3. Mr. Iriclel Salach - Princiltirl l)arlianrentary OI'liccr - O1'[rce ol the Plime CS

14. Ms. Ilmily Mateche - Policl' & Advocacy N4ar.rager - Nature I(enya

15. Mr. Nathans Browne - Iuterttzrtiorlal l)olicy l{cscerrch

I 6. I\4r. Sharit- N4ohaptcd - Cenlcr I{egional Coorcliuator - l)eacc atid l)cveloptlent

17. Ms. Warigia - Policy N4anager - I(enyzr Wildlil'e Cottset'r,attcies Associzttiorl

18. Ms. Carolyne Chilango- Director Parlianreutary AlTairs- Office of Prinre Cabinet

Sect'etary & MI"A
19. Mr. I(cn Orvoch - "l'echnical lcaci'l'oulisrn, \ltilcllil'c & NRM - Cor"rncil o1'Goveruors

20. N4L. llrian Mrvilhal<a - l'eclrnical lcad water, eltv, Cotlncil o['Governors

AGIINI)A:
l. I)ra1'c15

2 Prclinrinaries/lntrocltrctions
i. Acloption ol'the Agcncla
ii. I{cnrzrrks by tlie Chairperson

3. Conl'trmatiort of Minutes/N4attcrs Arising
4. lrublic hcarings/ Stal<choldcrs'cngagcnrcnt on thc NatuI'al Ilcsotrt'ces (llcnefit

Slrtring) llill (Scnatc llill No' 6 ot2$22)
5. Any othcr BLtsittess

6. Adjounturent/Datc o1'the tlcxt tneeting

MIN/NO.NA/DC/IIF& Nqn 27 12023 : I'}ItELtM INAILIES & ADOPTION OF AGENDA

1-he Chairpersorr called thc rneeting to orclel at trventy nrinutes past thlee O'clock lbllowed

b), a,rrur.-,-said by l-lon. Irtrtuma Masito, MP. l'he agcuda ol'thc meeting r,vas adoptccl as

listcci aUovc havilg lreen proposcd ancl scconcled by the I Ion. Moliatled 'l'trbi, MP and the

l-1o,. Gerlr-r_rde Mbeyr-r, MP rcspectively. 'fheu everyonc preseltts introdr-rccd theurselves.

The cliairpersol thereafter welcomed the stakeholders and acknou,leclged their comnlittnent

to appear before tlte Committee.

M I N/N0.NA/DC/IIF& M 122812073 : CONFI lLNI A1'l ON OIr MINUTIIS O F TI{Ii
I' IIITVI OIJS SIl'TIN G.

'l'he colhllertior-r of the Minr.rtes o1'the previous sitting was to deI'erred to thc next llleeting.

M I N/N O. N A/DC/IiF& M 1229 12073 S TJI} iU I SS I O NS I} Y S]'AI(IIH O I-DITIIS

(a) Subntissions by Oil atrd Gas \r\/orking Group'
Mr. Mutur.i l(ar,rau" National Network Cooldinator, I(cnya Oil and Gas Working Group

representing 14 other organizatior-r under tl-re Natural I{esout'ces o1'Kenya Wor:king Group,

submittecl the lbllowiltg pl'oposals on beliali o1'the u,orl<ing grolrps;

{

,
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Dcfinitions

amendtnent to levise the definition to include both rnonetary and non-
eds from exploitation of natural resources.

ll be holistic and thus plevent lir-niting the Benefit Sharing Agreements to

lace the terrn revenues witl-r monetary and non-rnonetary benefits.

t Sharing Agreement are inclusive of both monetary and non-monetary
in the harmonizzrtion of the definition with the provision under the section.

terpretation

amendment to ensure that the word used is "o1'" and not "ar1d" to ensure
ties that are not displaced but are found near a natural resollrce benefit

l'esoLll'ce

local commurity bars communities who are afl'ected by the exploitation of
other wa1,5 other than displacernent from falling under the definition of a

tel'm revenue to be defined as anchored in the I(enya Revenue Authority

" is applicable differently in sectors covered by the Act

terprctation "Royalt1,"
replace the term "royalties" with the definition of Revenues frorn section 2
a Revenue Ar"rthorily Act,2012.

e bill to adopt a more complehensive definition which Includes taxes,
penalties, or other rnonies collectcd by governmerrt h'onr an affected entity

Bill to retair.r the Sovereign Wealth Fund. This is lactoring tlie principle of
ional equity and consideration of present exploitation and exploration of

rons

to adopt the definition under the Wildlife Conservatiorr and Mauagement

unique and expensive despite the lact that there is rro legal fi'amervork
such as suake anti-venom

include definition to tlie provided in the Constitr-rtion ol'l(enya 2010



i

Undcr Clausc 3 - Application of thc Act

Amerrd and Inclr-rde a schedule that incorporates all-t-ratural Iesotlrces.

Anrcncl Clause 3(cl) anci rcplacc rvith lvildlil'e t'esottrces itr national llarl<s

,I ustifictrtiort:
'l'his rvill allow lcera,ay, 1br thc Bill to legislate trertut'ztl resollrces sectors not outlines ttnder

scction 3.

'l'hc issuc ol'lancl ou,r-rcrshil-l in ,,vildlilt couscn,ation atrd lraltergcltlcnt otrght to be considered

in trcnellt sharing rcgirtres. 'l'hi.s is bccttusc thc ct'tst cl1'cctttscrt,atiotr is bortle by thc host of
rvilcllil-c, ouly as a lanc'l Lrsc ([.anci Act) r,vhetltel pt'ivatc or collll.llLlnity cotrsct'varlcies. It is

t[erclbre pot.iustiliablc tlrat thc szrme regime is applicd lirr ptrblic larlcls vis-i-r'is privatc and

community lands.

[Jnclcr Clausc 4-Guiding principlcs of bcncfit sharing.

I ncIusion oI' iutcr-gcncratiotraI cqr"tity.

Justi/icotiorr:
-l'his ivill tal<c ipto consiclcratiou o(';trcscr-rt cxploitatiott ol'tratttritI rcsottt'ccs tllat can bcnefit

IirtLrrc gcncratiotrs.

Undcr Clausc 6. Iiultctions of Ilcnclit Sharilrg Authoritl'.

a) Dclction o1'this sub-clausc and tl-re inclusiou of a scpar:rtc ltrovisiorl in the Bill rvhich

provides tlrat appeals arising out ol'conflicts be hcard attd dctcrtnincd by thc Cabinet

Secretary.

Further appeals 1l'om clecisions ol'the Cabinet Secretzrry ceur bc rtraclc ltt thc Iligh Court all the

rvay to the Court o1'Appeal whose decision shall be llnal.

Justificution:
ns the body responsiblc lbr ovcrseeing the iutplementation o1'tlic provisiotts o1'this Bill,
zippcals arising out o1'conl1icts rclating to bencllt sharirtg agreet.ncnls shor"rld bc lodgcd with

ui',il ,1.t.r,.,',inecl by a diff'crcnt indepcnclent bocly. "l'his is beczrtrsc it is lil<ely that sr"rch conllicts
p1ay pot only zrrise betwccn partics to the bcncht sharing agrcemcut btrt also arisc ottt of certain

actiorrs and decisions o1'the Comtnissiou.

b) Inclusion of rcgtrlatiot-ts ott local contetrt

J uslificolittrr:
I)ue to lack ol'a1 existing lau,or.r local contctrt, al'I'ectcd crttitics nlay takc advantage hetice the

Authority slioulcl oversce, cor>rclinate aud Iltttrage developtuettt ol' loczrl coutent. All'ected

entities sfuoglcl bc nrtrnclated to subnrit to the Ar"rthority local cotrtettt plattrs.

Undcr Clausc 24 (3) - Ilnposition of roynltics ancl f'ccs.

(3) W[erc a writteu lzrw prescribcs the loyalty, Ibes, payruents or bcnclrt sharing in a particular

natural resoLlrce sector, the rclevant writtcn larv shall apply with respcct to that sector.

Providecl that, where the tenns uncler the provisions of this Act conllict witlt terurs under the

relevalt written larv referred to above, the provisions olthe law with terms tliat best prolnotes

local content aud the tricl<ling down o1'benefits to local comtuttuities shall prevail.

a
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a

vely, th Part be aurettded to make the Bill the prirnary statutory framework on benellt

ann f the Bill is to supersede existing legislative trarlewolks governing benefit
n other sectors, it can be to hamronize various fi'agmented sectoral provisions on

ob o a single and authoritative benefit sharing fi'ame,,vork applicable across

lause 2 )- I(cnya Revenue Authority to collect rol,alties

of after the worcl royalties

corlsl witlr section24(l) thal covers botli royalties aud I'ees.

ause 2 (2) Bencfit Sharing Agreemcnt

of benefits as well as nolt-ntonetary which will accr.ue to the county

the Bill in ensuring that benefits are monetary zrnd non-monetary

Establishmcnt of a County Bencfit Sharing Committee

disability and youth representative

equal opportr:r.rities to persons u,ith disabilities ancl 1,6s11.,.

(1)
ue with the right to access to infolmation, Section 30(3)

35 of the Constitutiou of I(enya and section 4 of the Access to Information
other written law and regulations.

on is a constitutional right.

)
be revised to read,

agreement shall be deposited with the authority w.itliin twenty one days
a copy sliall simultaneor"rsly be subrnitted to the Senate.

uate time fbr the Benefrt Sharing Agreemerrt to be deposited with the

alfccted

s are on land heuce the.justification to Lrse coll'ununity land Act2016 which
and comprehensive deiinition of local conrrtrunity

3l(3)

t1

use 3
olls ln

Articl

Iausc

lause 3

holisti

sectio

vide

ton
SS

I0n

use

wl

nsh

totl:
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JustiJicatiott:
Contraclicts section 3l (l) wliich provicles that the rncrnbers of tlie local courmurlity benefit

shariug lbrum shall be electecl by thc mcmbers of the local community. 'l'his clzruse provides

Ior cler|ocracy ip t5e elcction ars oplrosed to section 31 (3) tliat nray be sub.lect to n.rarlipr'rlation

ancl itrtcrest b1' 11"t" rcspcctil'e Cotrnty llxccr'rtive Cotlrmittee'

Undcr Clatrsc 4l

I{cvisio, o[-clausc to r.czrci Scction 76 r>l' thc Wilcllil'e Conservation atrd N4zrtragement Act is

anrenclcd b1,;

(a) t)eteting thc tollowing worcis in subscction (1) "in consultertion witl-r thc Conltltission

o. I{evcr-rr-rc Allocation, {bt'ltulatc guiclclines rcgarding trcneflt sharilrg, attcl tlte llzltllre

zrncl r-uatttter li'lticlt the satlc clistt'ibutccl"

(b) Insertiug subsection (lB) ''lhe rcvenucs receivccl by tlic National Govcrttt]tetlt li'om

wildlilt in National

(c) l)al.ks shall bc ltaicl into thc National 'l'rcasury zrncl altltortioned in accordarlcc with

section 26 o1- the Nzrtr-rIal llcsourccs (llcnclit Sharing) Act

J usti.ficotittrt:
I,cerrtives in lvilcllilc conscrvation is a kcy aspect thzrt neccls ttt bc lctaiuccl in law"l'hcrc is

tlrcrclorc rreecl to retaitt tlte aspect ol'itrcentives in secticln 76(1)

(b) Sullmissi6ps lry Thc l(cn1,a Wildlif'c Conscrv:tncics Associ:ttion (I(WCA)

tvts.'C;laclys Warigizr, k',tioy Mar',agcr I(WCA sut:urittcd thc lbllowirlg proposzlls on bchall'of

the Associzrtiou:

Undcr clitusc 2 -lntcrprctation
A,re,cl ar-rd deletc pu.iltr; ol'thc interpretation o1'local corrrnunity. "Local comrnunit)"' has

bcen clcl.rnecl unclei (b) to inclr-rcle "people dislrlacccl to r-nake r,i'ay litr thc exPloitation ol'a

natttral resoLlfce".

J usti/icution:
.l'6is prcsc,ts 5um1p rights conccrns zurcl may encolrrzrge exPloitation tliat is based on

displ acing cotrtt-uttt-titics

Un<Icr cl:tttsc 3 - Application of thc Act

Proposed an amendr.r.rcrrt by Substitutirrg 3(cl) with l4tilcllifb resources in Nctlional l'arks and

Ncrtional lleserYes

Arncncl ancl lnscrt the jbllor,r,illg new ltarttgrttplt irltmediatciy alier Section 3:

3,4-li/itctli/b-bu,yed int,e.stmenls ot1 cotiltllttnilst 11p61 pf it'crlc luntls .shull banefit locul contmunilies

ctncl inttesl,t..s,shcrll pt.ot,idc sttch bcncfit.s b1t ct14tl1ti11gt,(u'iot't.t oltlions incluc{ing itt/i'trslt'trclure,

e cltrc o t i o t't ctnd s oc i ct I rt ttt en i I i c s

J ustiJicttittn:

'l'5e broacl zrp,lication ol'thc Ilill to wildlil'e rcsoulccs ovcrlooks laucl owtrership in r'vildlife

conservzrtio, ancl management, which is critical a consicleration in bcnellt slialing regit-l-res.

65yo of wildlile o..,,ri or1 corllnlurity ancl private lands, who bear tl-re highest cost of

co.servation. It is pararrount that the benefit sliarirrg 1br wildlife in the Bill applies only to

wilcllife op public land- Natioual Parks and National Iteserves

{
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I

d use 4- uiding principles of benelit sharing.

In.sert lhe.follov,itxg new paragratrth itnntediutellt after Section a@); a(@ htrcr and
equi0)

ple of inter-generational equity, wliicli will promote exploitation of natural
into consideration that present exploitation of natural resources benefits

use 6 ctions of Bencfit Sharing Authority

Subst tute Section 6(b) with the following new paragraph:

\.t/ 'e appropriate determine royalties payable by an affected entity in
v,illt tlte respectiye dgency yvilh lhe national ntandate to ntanage a natural

excl the need for the Authority 16 corrsult ruith respectiye ngenc)t rvitlt lhe
to nmrrage a natural resourca in undertaking the function of reviewing and
ies payable by an affected entity. Such consultation rvill ensure that all
the review are considered, iucluding the status of the resoul'ce. And the

es in the conservation ofthe resource

use 7 ard of the Authority

foll new paragl'aphs within Section 7(1)

ipal a t' y r e sp o t't.s i b I e ./b t' lVil d I ife o r a de s i gn a t e c{ r e pr e s' e nt a t i v e,

ncipal ecrelat'y responsiblefot' ll/der or a desigttaled represcnlative;

incipal ecrelat'y respons ible .for Fo restry 61' a desi gna ted repres e ntat itte

use 28
S

nd 3l
of funds to lacilitate admirristrative costs of the County Benefit Sharing

and Local Community Benelit Shaling Irornrn, including payment ol' the

t

n
tlie

that

roya

silent

S

source of funds to cover the adrlinistrative costs of the County Benefit
and tlie Local Community Benefit Sharing Folum. Lessons drawn [i'om
Conservation and Cornpcnsation

islred urrder the Wildlife Act 2013, include the need for clear solrrce of funds
of a committee

to provide a less burcaucratic process for benefit sliar:ing with r"ro

val by County Assenibly, unless it is for general comnrunity benefit; and
deposit agreemerrt with Senate

g benefit sharing agreenient is highly bureaucratic, r'equiring appLoval

dc

a.

b.

c.

wildl

usc 30

for a

ofde
ASSEI11

Sect

t

prior to execution.



1'5e requireurept to cleposit copy o1'the executed agreement with Senate, is redundant, since

role of Senate irr relation to benefit sharing is to develop legislation and not be custodian of
bcnefi t sharing agreeurents.

[Jntlcr Clausc 31

I{eplace local courlrunity lbruurs rvith rclovant existing local cotltnutrity institutions,

inclgclipg r.eprescntation by comurunitl, lancl rnanagenrcttt contt-t-tittees fbr registered

comurunity lands rvithin tl rvarcl arcat.

J ustilicutiott:
l,ocirl Conrrlunity Ilcnelit Sharing Ironrms lacl< inclependencc; thcil clcctit>n, Ilectittgs and

allowlr1ccs are l)rcilitatccl by thc county govcmnrenL; tlie fbrr,ul allcgiance shall then be to the

County govel'nuteuts ancl nclt thc local cotntnttnities thcy rellrcscnt

Nov Clausc: GcltcraI l{cconr nr ctldatiotts:

1. Excnrpt bane.fit shuring of wildtife unrl forest rasourccs occurring on

c'mnturrifi, itnrl prit,otc lunds .fronr upplicntiotr in lhe Bill. Coulrrttnities artd

lanclou,ners rvith wilcllil.c on theil lanci clircctly and largcly bcar the rlallagelllent eud

o,eratiops costs ol'wilcllil'c. Sub.iccl.ing thc bcnefit sharing ol'cxtt'erction itrtct'vctrtiotrs

,r,., 
",r,'r-,,",',1-,,rity 

ancl privertc lancls to a tratittttal bcncllt sltaririg strltctttrc atrd lormtlla, and

u,hich lirrthcr etllocatcs a lolv perccntage ol'trcncllt to col.llllltlltitics, Irot only sel'\/es as

a. c-lis-ipccptivc to uptal<e ol couscrvation on thcse laticls bLtt also threatetls tlrc rvell-

being o1'witcllil'c, majolity ol-r.r,liich is oLrtsicle National Parl<s atld National l{cscn'es.

Z. In the r(rtrc goirtlJ, includa u prot,isiort itt the llill thnt wildlife-bused

ittvcstmenls ott cotll.tgttitlt rtnrl privote londs shull bcnefit locol cotruttrutitics and

inrtestrtrs shttll prot,irle such benelits by applying variotts options including

inll'astrr,rctr-tre, edttctrtion and social zrtnct-titics.

'l'lre Ilill ouglrl lg .fttcror rhe uniquc rtqtecls rd' euch resourca; thc dill'erence betu'een

rcnervzrble ar"rcl non-rcneu,ablcs/cxtrictivc rcsoLrrces; and thc dillcrcnt govelrlit-rg principlcs of

bencllt sharing ipcluding consiclerartion 01'thc pzrrty that bears the cost o1' tllaiulaining or

conscrvitrg thc resourcc, cspecially the non-cxtractives like wildlil'e'

(c) Submissions by Naturc I(cnya.
N4s. llnily Matccfie, I)olicy & Advocacy Manager. Naturc I(enya made the Ibllowing

proposals ott belietI1' ol'thc Organizzrtion:

Undcr Clausc 2 on Dcfinitions

I)roposecl the [bIlowit-tg atlcndtnents:

a) ,,afTcctctl cptity,, uteaus an organization or person involvccl itt the conscrv:ttiott,

rlr2rnagcnrcnt or exllloitation tll' a uatttl'al l'csourcc"

Amcncl the dellnition of beneflt to read as lbllou's;

b) ,,bcncf it,, l1leaps any gains, procecds or prolits h'onr tlie exploitatiort of tratural resoLlrces

that are determinecl uot to lead to the following risks:

(a) Reclgction of retums on green projects thus reducirrg the iucentive to invest itt green

ecotlolny projects.

a
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a

,

n

))

the
ity

rease I the cost of solar power wliich ivill discourage people fi'ou.r installing solar
drive some users back to fossil lirels sucl-r as kerosene.
c cost of wind power, keeping electricity bills high and driving up inflation.

n of benefit to reacl as follows-
the sovereign wealth fund under subsection (lXa) shall be paid as follows

lowing onstitutirrg the sovereign wealtli fund-

s

e

ost of loiting water legally, driving people to continue illegal abstraction.

the rnrtron of benefit sharing to read as follows-
harin tneans the sharing of any benelits arising fi'om the exploitation of natural
n a fair equitable lnallner vvherc thc costs accruing to communities conservirrg

c ,ls c most important custoclians are oll'sct for local communitics to sce nct
na resourccs projects in order to prescrve thc natural resourccs.

usc 3 Application of thc Act

to include the following natural resources

saud;

ces whose value is yet to be dctermined.

sto recognize that there are natural resources whose valne today is yet to be

ices offered by the resources need to havc a value. Tliese services inclucle
fall, water, shelter, carbon sequestration and medicinal values

6(r Functions of the Authoritl,
use 6( ) by adding the words "relevant stakeholders and communities" after the

se8
defini

paid i
c

per t shall be paid into a futures {und; and
per shall be paid into a functional natural resources fund, to be used for

Llrce rvation, rehabilitation of depleted natulal resources and economic
of ities.

gol serious degradation and urgent action is needed. The best investment for'
ati n is intact natural rcsource base

e26 ( ) llcvcnue Sharing ratio

tlre perccntage for courrrunity projects |'ront 40o/o to 600/o to read as

assigned to the county Govcrnment shall be utilized to implcrrent local
geared towards protecting, conselving and promoting sustainable use

re es while 40% sliall be utilized Ibrthe benefit of tl-re entire coluttv."



Justification:
Communities bear the greatest responsibility and costs towards protection and conservation

natural resources.

The Bill needs to provide for adequate incentives'

Gcnernl comment

Ip acldition to "exploitation" of natural resoLlrces, the Bill needs to factor in mauagement

conservation of natural resources.

(cl) Submissions by Worldlil'c Worl<s.

Ms.'Olivia Odliiarnbo, Clirnate Policy Director Wildlife Works subrrritted the following
proposals on behalf of the Organization:

Proposed that the
qualify under the

natural resources,

biodiversity.

new Bill to make clear that conservatiou and nature positive projects do

clefinition ol exploitation. The definition is unclear, as it refers to the use

This could encornpass conservatiotl oI even projects which uplill

Refer to Climate Change (arnendmenQ Bill 2023for all carbon related benefit sharing

requirements, so as not to double tax or confuse.

Further, they proposed to rerrove referetrce to wildlife Conservation and Manageurent Act

Article 4l . Tlie isclusiop of Natural Resources (Benefit Sliaring) Bill 2022 in the WCMA

will disilceptivize wilcllife and biodiversity conservation, making it more difficult for

to achieve its sustainability targets.

MIN/NO.NA/DC/EF&MI23OI2O23: ADJOURNMENT AND DATE OF THE NEXT
SITTING.

There being no business, the meeting was adjourned at 4.50pm. The next meeting is

be held on notice.

Signed Datc

(H N. GIKARIA DAVID, M.P. CH
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TIIIT, NATIONAL ASSEMBLY
TI{IIT.TEENTI{ I'AIILIAMBNT - SECOND SESSION, 2023
DIIII'CTORATB OF DEPAITTMENTAI, COMMITTBBS

I{E 35TIT SITTING OF TI-IE DEPAIITMtrNTAL COMMITTEE ON
, FORESTRY, AND MINING I{ELD IN I{ILTON GARDBN TNN I{OTBL,
UNTY ON FI{IDAY, 6't'tt OCTOBtrR 2023 AT 9:30 AM.

il<aria David, N1['. -Chairperson
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ijah Njore Njoroge, MP
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tLrs Lotee, MP
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ei, Beatrice Chepngcno, Ir4P
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epngeno

Clerl< Assistant I

Senior Legal Courisel
Clerk Assistant Ill
Itesearch Offlcer
Serjeant-At-Arnr
N4edia Relations Offi cer

Mohamed - Chairperson - NCEA
ambua - External I-egal Counsel - Conservation international
ithaiga - Managing Partner/ Advocate - Wangari Githaiga & Co. Aclvocate

ithuku - I-lurnarr l{elation - Samburu Women 'l'rust

irvas - Executive Director - Samburur Wornen l-rusL

umbu - Advocate - Samburu Wouren Trust
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7. Mr.
8. Ms
9. Mr.

10. Mr
ll. Ms

12. Mr
13. MI'

14. Ms

15. Ms

16. N4r

17. Mr

Stcvc Itela - CIIO - Collservi'ttion Alliarrcc ol'Kenya

Olivia Aclhiarttbo - Cliniate Policy Director- Wildlif'c Works Carbolr

N4LrtLrri l(arrau - rrational Nctrvork Coordinator- l(enya Oil& Gas Working CroLrp

I{ay l(aLrr - ljxtractives I).O - Oxlall
llilach .litnale - I)rogranl Manager/Coot'clinator DLCl/l']PG

lirrock Ole I(imitia - Ilxecrttive Otficer- I(llNAWI{Un
lrirlcl Salach - I)r'itrcipaI Parliatrlctrtary Oflicer - O1'llcc ol'thc Prirre CS

I:ntily Matcchc - I)olicy & Aclvocacy Marrager - Nitturc l(ellya

Natharts Browtrc - Intertlatiotral Policl' I{cscarclt

SSarif'Moftarriecl - Center llcgional Coorclinator - Pcace arld Dcvclopn]ent

I-iban Colicha - Coordirrator - l']AI{AAN

AGIiNDA:
l. I)t'a1'e1's

2. l)rclintittarics/lntlodtrctitlns
i. Adoptiort ol-tlrc Agcrrda

ii. I{crlarl<s by' tlrc Chairpersorr

3. Confirrnatiort o1'MittLttcs/Mattels Arising
4. I)ulllic hcarilrgs/ Stal<clroldcl's' cltgagclltcltl olt

(Sen:rtc llill No. 6 ol'2022)
5. Atiy otlrcr IJtrsincss

6. Acl.iottrtrttrcnt/l)ate o{' tltc trcxt Ilectitlg

thc Natural li.csottrccs (llcnclit Sharilrg) llill.

MINiN O.NA/I)C/E,F& M 1223 12023 : l' IIELIM lNAlttES & ADO PTION O F AGIi'N DA
.l-6c Chair,crsol callecl the nrceting to orcler at forty nrirrutes past ttine O'clocl< lbllou'ed by a prayer said

by I,lon. Ircisal Salint []acler Mt). -l-he agerrda o{'tlrc ntccting u,as adoptecl as listcd atrovc havirlgbeen

propos"d ancl scconclecl by tht: Ilorr. Yakub Aclorv, MP arrd the l-lon. Fatutrra lVlasito, MI) rcspectively.

'l'hcn everyoltc presellts introduced thctltsclves'

-l.hc clrairperson thcrea{icr r,r,clcorrccl tlre stakeholclc|s and acl<nor.vledged tltcir cotntllittlent to appcar

bcfore thc Cotttrtt ittce.

MIN/NO.NA/l)C/t,l,F&M122412023: CONFIII.MAI'ION OF MINUTBS OIiltHIi PI{liVlOUS

SITTING.

'l'lre co.flrr,ation o{'the Minutes of the previous sitting was to deferred to the next tneeting'

M I N/N O. N A/I)C/E Fct M lLZs l?023 s u llN'l I s s I o N s I] Y S]'AK IiI{ O L D Ir lls
varioLrs stal<clrolclcr.s appcarccl l'rcfore thc courrlitlcc cluring its public hearing otr lltcNatttral Resouroes

(tlcncfit Slrarirrg) Bill,2022 ernd tlaclc thc fbllor'virtg sLtbtlissions:

(a) Subrnissigps lty l)etrcc zutrl l)cvclopnrcnt Nctu'ol'k'fI'ttst (Peacc-Nct l(ctryrt

ln a,ieetirrg rvith tlre cornnrittee hclcl n,i ltrirluy, 6tl' octobcr'2023, Mr. Mohamed Shzrrif, Peace-Net

representatiye rlaclc tIc lbllowirtg sttbrnissiolls ol.l thc Bill:

Untler Cllusc 3

Amend clausc 3 by deletirrg Scction 3 (B) olthe proposecl Ilill or arnend it to exclLrdc lrenelrt sharing flonr

r,vater lbr subsistence farming and livestock use'

2ll'ap;i:

i
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t7:

of
al the border areas between Garissa and Tana River Counties, corrflict have persisted

boarclers and territories, access to resources such water and pasture and cornpeting
aud n,zrter particularly between pastoralist and farrners.

l11

LI such land

n

U

U Clause
se 15

lil'CeS

Clause 8

se 28 ) and include youth in tlie rnenrbership o1'tlre Committee

9

b-sectiorr 8 slrould lead as the Countst Chief Officers rcspotlsible.for natters relating to
tlte respcclive counlies sltall .;en,e a,s'.ioinl .yecrelaries to lha Commillee

Warn ua, External I-egal Counsel, Conservation International rnade the [ollowing submissions

use 2
alt'lell errt to the follow,irrg rvords be interpreted zrs follorvs

entity" eans. atr)/ fbr-prolit organization or person involved in tlre exploitation of a natural
is Act applieswlriclr

fol

eIt tllealls an organization or person involved in the conservation, managenrent or
ofa ral resource"

nt rssto by Consen,ation International

entrtres
Bil['s scope of application should only extend to l'or-profit errtities and should exclude
whose activities are intended to pronrote social benefits such as reliefof poverty and

rvatron

olltt n'l tlte extraction or non-l'eneu,able use of a natural resolrrce Ibr conrmercial benefit
es actl ties directly causing a net conservation or enhanceurent ofuatural resources.

re; Th new definitiotr is trecessary in conl'ornrity rvitli l(enya's sustainable development
d clirn te policies. lt is essential 1'or exarnple for prorloting conservatiou activities related to
ll as e r-rse public goods such as the "Use" ol'"suulight" and "wind" for good and not
lly lr rml'ul, which as currently drafted uuderttre Bill caunot be "Ltsed" forcommercial
ut be ng deerned exploitation. No costs slioulcl be inrposed on such activitics and only

ntally ructive activities, as opposed to mcasures that prornote their conservation or net
trgatron shoulcl be penalized.

means people, inclLrcling nrarginalized cornmunities in accordance with the provisionsrllttrrty
260 oft Constitution, livitrg rvithiri or nearby arl area rvhere a natural l'esollrce is sitr,rated, who

l<e way fbr the exploitatiorr of a nzrtural resource or whose livclihood isdirectly or

orit

ol

ti

ro

ro

to rn
by the exploitatiorr of'that natural resoltrcc.



lustificatioz.. The proposed definition of local commtttrity should be expanded to reference m

communities and the effect of natural resource exploitatiorr shorrld be broadened to over more

displacernettt of a local community.

"non-monetary bcnefits" tneans arry benefit, other than monetary such as job creation im

community infiastructure for health, education and social amenities, among otl'rers-

Jr.tstiJicutior: l'he term non-n'lonetary benefits have not beerr defirred irr the Bill despite beirrg

Section 27

There is need to define this terrn in order to bring clarity to Section 27 which calls for the irrcl

monetary berrefits in the benefit sharing agreement between affected errtities and county

,,stal<eholclers" tneatrs any afl'ected entities, affected coutnties, local communities and national

government entities directly involved in the exploitatiorr o1'a rratttral resource.

J ustificolior.' -l'lte ternt "stakeholders" ltas been used

defined in order to lay out lte various stakelrolders en

entitled to berrefits fronr the project, for clarity.

in Section 6(l) of the Bill. lt therefore
gaged in thc exploitatiorr of natural roso

Under Clause 3
This Act slrall apply to the following natural resources where the exploitation is on land defi

land under Article 62 of the Constitr.rtion;

a sunlight,
b service atrd underground water,

c Forests, biodiversity and genetic resources,

d Wildlife resources

e industrial fishing,
f wind,
g Geothermal resources
h Mirrerals and;

i Petroleum

Justi/ication; The bill cloes not take cognizance of the fact tlrat not all exploitation is public

Under Clause 4
Amerrd clause 4 a6d irrsert paragraph (h) which read incentivizalion oJ' cnvironmental

aclivities.

Jttstification..This adclitiorr is necessary to emphasize that all actions carried out under the Bill
uncler-pirrnecl by the use of economic and tax policy to encourage, as opposed to discourage,

environmentaliy fi.ierrdly activities, such as climate rnitigation and adaptation and natural resott

conservation.
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br

l'ly

dc use 6

lause t

l11 C)

of
tnul-ll

tha
rn
lI

se6 deletirrg paragraph (g). Instead, proposes the inclusion of a ne\,v separate dispute
enables access to inclependerrt rneclranisurs for resolviug conflict.

.'Sect n 6(1)(g) o{'the current BilI provides that the Authority shoulc'l determinc appeals arising
icts ing the preparation and inrpleurentation olbenefit slraring agreements

the tl-rat the Authority co-ordinates the preparation of the agreerlerrts.

Xg) sho ld there{bre be deleted to conrply with the naturaljLrstice ;rrinciple that means "rro pcl'son
case ll1 ich they have an interest"

6(3) ( obligations irnposecl on Kenya under any internatiorral treaty or agreenrent relating to
ion of lural rcsorrrces, their conservation, euvironrncutal protection, including but not linrited

tron orr Biological Diversity and the United Nations Franreworl< Convention on Clirnate
any p col or agreement thereto.

a has cornnritted itsell' to a varietl, of intemational environnrerrtal law treaties or
that te natural resource conservation and clirnate nritigation. Such obligations should also

beyo d traditional "exploitation."

7

se 7(2 (a) in that the Chairperson shalI be corrrpetitively recruitecl by the Pr-rblic Service
and inted by the President by notice in the Gazette. (b) 'fhe Chairperson shall perfornr the

ltctlo

ch
ell
co

ing the relationsliil:s between tlie Authority, the public and all relevant stakeholders

'fhe

U

nctions of the chairperson have not been outlined in the Bill. It is important to state the
to distinguish the roles from the Chairperson from those o1'the Director-

) who s the Chiel' Executive Officer o1'the Authority and secretary to the Board. While the
DG are unreratecl, tlrose of the Chairperson are not.

se 24
ing the

ng and leading board rneetings;
ing that rneetings are conducted in an orderly and efficierrt manner;
inating the recruitment and selection of mernbels of the ALrthority; and

odification of Sectiorr za(l)(e) ancl adding a new sectiorr (1) as fbllows:

af'fectecl entity under arry existing betiefit sharirrg agreenterlt vvith the afl'ected collrlty,
dcvelopnrellt agreenleut rvith impacted conrmunities, ally agreenrerrt with other

(

r

lders, or obligations inrposed by existing laws and regulations
vity's sitive contributiorr to the environment as a jLrstificatiorr I'or redLrced or zero royalties

.' Secti 2aQ) @) has been rnodified in thc proposcd reconrrnendatiorr in recognition of the
rlg It-S haring agreenrents are not usLrally made.iLrst between al'{bcted entities and county

contrary, there usually exist other parties such as individuals, comnrunity

J

o

5 il !i

On
merrt errtitics and nrany others, that impose obligations on tlre affected eritity. In fact,



the Climate Change (Amendrnent) Bill, 2023, already requires project proponents to

"community development agreement" with impacted comtnunities.

Sub-sectiori (11 is added to ensure the positive contribution of an activity is considered when

royalties as a means of irrcentivizing more of such projects.

Proposed an amendment to Section 2a(c)(d) lo include-lhe benefits enjoyed and costs

the exploilation of the nalural resource and-any existing benefit sharing agreen'lent witlr an

Jr.tstiJicgtior..This is rrecessary because conrtrunities are contributirrg on the growth arrd d

the forest resources through participating in forest nlanagement and or establishment.

Forestry uplike other natural resources has to be developed by the communities through planti

protection and harvesting.

Under clausc 27

The proposecl Bill under Section 27 contradicts tl'le Mining Act which grants the Cabinet

mandate to grant rights to exploit ntineral resources.

Ncw clnuse;27(3)

lnsert a new section 27(3) stating as follows:

The following shall be exempt fi'orn ttre requirement to enter into berrefit sharitrg

section

(a) An affected entity conducting environmentally beneficial activities; or

(b) An affected eritity already sr.rbject to benefit sharing under an existing written law

Where any dispute arises on whether an affected entity is conducting environmentally benefic

under subsection (a

or-rt in section 44.
), this dispute shall be settled in accordance with the dispute resolution

Undcr clause 30 (1)

lnsefi and the county assembly shall review and approte lhe benefil sharing agreement wit

of receipt of the agreement, failure of which the agreement shall be deemed as approved im

County goverrrment.

JustiJicotion:
'fhe Bill slrould be cognizant o[ the political economy arrd devise ways to ensure MCAs do

economic issues leading to minirlal or no gairr to their constituent. A case of Karede rnin

political economy led to delays in econornic gains for tlre people can be used as a refererrce

Uncler clause 31

Delete sub-section (3)
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4isv
is Act

is sectiort is unreasonable. The sr"rb-section aims to impose crinrinal liability on every
rdless of knowledge or intent and should be trLrck off. Such punitive pr-rrrishrnents ill
propotrents lorn investing in Kenya.

end su -section (4) as I'ollows

entity corttinues to be in breach of this Act that is convicted o1'an oflence within this Act,
Ie to cancellation of its licencc.

tue, uuclearand crcates an opportrrnity for rregative exploitation. It is not clear what
eans, there is need for clarity orr rvhat ra'ould possibly warrant an affected entity's loss

-corrLl

tteu, sub-section (8) T'lte Countl, Governntent shallfacilitate and ensure the unrestricted

tut ils
necessarSt for the Local Contmunily Benefit Sharing Forum to carry its ,ftutctions,
tvrillen laty.

(2)(a) a d (b)

lause 3 )(c) an additional nrandatory of fine i{, as a result of the conduct thatconstituted the
received a quantifiable benefit or any otlter person suffered a quantifiable loss

of sto funds through an additional 'nrandatory fine' is a remedy under the Bribery Act (2016)
orr and Economic Crimes Act (2003).

lt't

usc 43
be harmonized *,ith the Petroleum Act which enacts Governrnent share of 75% while

pro 60%.

rted rnent of the Petroleum Act provisions will run into headr,virrds as it reduces GOR
re und tlre Pctroleum Act fi'om 750/0 0/0. to 600/0 and increases the County Covernment to 40

lause 1) tlrat states.' The Contmission shall take appropriate sleps lo t"csolve any dispylut o,
lion negotiation and perforntance o.f benefit sltaring agreements

unly af/bcted enlitst shall explore options.fbr alternativc dispule resolulion suclt as medialiort

Id create a dispute resolution mechanisrrr lor benefit slraring contracts

38(3
sub-cl 38(3) that states; Where an affccted entity ltas prior to tlte contmencentenl o.f the Acl

benefit sltaring agraentenl .fbr an ongoirtg pro.je cl, lhe terms agreed shall continue to
ies until their contractual erytiry.

red
en llte

oa



Nelv Clausc;
Insert ner,v scction 44 on disptrte resoltltion

44(l) tlrat states ar.y cli.slntta urisittg undcr thi.s Ilitt .shall be xtbiect in lhe.fir.s't itt'sltrrTce lo lhe di.tltule

i.s roisctl.

(2) ll/herc rr cli.sltt.rtc is 191 re.yolt,altle in occrtrtlunce with:nrltsec'lirttt (l) o.s o benc.fil .slturing agreenrenl i.t

not ye I in fbrcc,: tha bcne.fit .shuring ctgrccntctll d()cs tlol c:onluin tr tlispt.rlc rcsolulirttt mechanism clatt.teI or

l: nt, i t'o n m c rt I u l'l't'i b un u I .

(c) Submissions by Pastoralists Alliancc for llesilicncc and Adaptation Across Nations-PARAAN

IvIr. l.iban Coliclra, PAIIAAN, Mentber Orgarrizations subnritted the lbllolving:

l. 'l'llA'l', t5e corrccrrrccJ authority be conrpelleci to allocate nrorc titne for cotlrpt'chensive llublic
participzrtion to errsurc tlrat thc voicc of'all cclncertrcd \\'ct'e ltcarcl as rccluirccl thc lar'v.

Z. 'l'6c ilvitatiorrs for 1;ublic l)articipatiorr in tlrc billto be nraclc through local raclio IrMS to ens d

u,iclcr attclicnccs ancl llzrrticil'latiotl. I

3. 'l'lrc bcpcllt s6arirrg ratiotrs ctut olrcvcnLlcs gcneratccl by thc action ol'cottcertted crrtity be clcarll'

quaptificcl irr tlrc pr.oyisigp ol'the Iill: bl,iuclicatirrg rvlrat percent ol'the total rcvclltreto be givctt

oLrt by al1'ected crrtity as bcrlcllt otltcr conccrtlcd partics'

4. -l'hc bill to ftavc clear provision 1'or fi'ce prior ittlbnled cor]sellt as proviclecl in the law.

5. J'hc corrcer.lecl autftolit1,irr this and arry otlter ntattcr ol'this llatLu'e to be coltrpellcd to obsen'c

the rttle of Iau'.

6. "l'hc bill to be accoprplniccl by,an explicit b1,-1rrnu that states clcar procccltrres of resoLrl'cc

cxltloitatiort and bcrrcfi t sharing.

7. T6c corrcernecl aut[ority to lool< into rightlirl sclcction proccsses l'or conttlttnity representatives

(cspccially ip t[e case olextrentel)/ nrarginalizecl conrmutritics) arrcl irrto their [)rotectioll ol'the

rightlirIIy appointed corlnrunity metlbcrs 1t'oru other interest grollps.

(d) Subnrissions b5' Satnbut'tt Wttntcn'l'rtrst
Ms..lane Merirvas, ExecLrtivc Director, Sarlburu Wonrcn'lrurst subnritted thc {bllor,ving on behalf of the

SW'I':

Undcr Clausc 3

Aurcnd Clar.rse 3 to inclucle "laltd" as a natural resollrce atrd as part of the applicatiorr of the Act:

Justificatior..The qucstion oJ'l-ancl as a natural resollrce is not incorporated here.

Unrlcr Clausc 4
Irrsert a srr[r-clatrsc tltat statcs "lhc gtricling principle.s.:'holl bc inlerytrclcrl in u tnonner lltal permils trntl

trclvnncc.s' t hc r i ghts a nd i n I e rc.st.s tt/' t h e ho.s I crt tn m Lr n i I i e s "

,lustificotior.. l'o irrclude the rights and interests o{'thc local ct-rtntlttllities.

[Jnclcr clause 6
Incluclc arr altpeal Il'arleu,ork against sortrc clecisiotrs o{'the Autlrority is reqtrirecl/necessary

8 | !',r gi rr
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n1l
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nt for a revie\ / ol'the various tlrerne secLors identified to rationalize or reduce them
d other pertinerrt ones such as fishing ancl wildlife are not even included.

28
p of th colnnrittees should enslll'e that social and ethnic urinorities are represetited ilr the

n29 and (i)

ete nd (0

re I of National Wealth Sovereign Fund and National Royalties Irr-rnd considered irr tlrc
torls this larv with a view of including a sustainability natiorral fund into u,hich tlie courrtry

conll1lor1 good oItomol'l'ow and tlie future generatious.

catt give guidarrce in encouraging corporate social responsibility prograrns of willing

for

the areas and encourage conrpeusations iuto cornrnunity initiatives for common good

e wou be rvlrere rnass tcchnology transfer initiatives worrld be suggested as some of the benefit
dels by investors.

N ral resources do get depleted arrd it is only critical to reconsider this arromaly with the

nr rsst s b5, ryu,',,, Eastern Conservancics Association (NECA).
ake M cd Sheikh, Chairperson, North Eastern Conservancies Association sr"rburitted the

proposa s on behalf of the NIICA

of wildl Ji'ont the llill.

wil life is an integral conrponent of our natural heritage. It shoLrld rrot be categorized as an

natu resoul'ce."

nse ion co.sl.s

.. It i paranrount to factor iri the cost of wildlife conservation when determining the beneflt-
ldlife resources. 'flris will provide a rrore accurate represerrtation of the flnancial

nritments faced by stal<eliolders irrvolved irr conservation elforts. Especially cornmunity
n

on o.f ot,t,ne rslt ip

bill should consider lattd orvttet'sltip, notabl),the distinction betrveerr national par*s,
and cornmunity conservancies. The benefits accrued l'r'onr these areas slrould be

with orvnership and the contriburtions rnade by respective stal<eholders.

clion 6 of the LYildlife Conservation and Manage ntent Act (WMCA)

ion 76 of'the Wildlifb Conservation and l\4anagenrent Act (WCN4A) provides vital
for wi life conservatiorr. We strongly advocate lbr its retentiorr as it is essential for incentivizing

r1g co servation e1'lbrts

s

io lbr
and co

pilvate,
in li

with t Comntunill, I-anc{s lct 2016



lustificntion..Tlre bill should be reconciled and aligned with the provisions of the Comm

of 2016 to ensure that corrrmunity rights and interests are adeqttately protected and charrrpi

Community particiltctlion in decision ntaking

JustiJicalion: To foster a
involved in decision-mak
rvithin their jurisdictions.

sense of ownership arrd respottsibility, local corlmunities shou

ing processes regarding the exploitation and management of

linv i ro n me nl al I ntpacl As :;e s.c me n ts.

JtrstiJication..Arry exploitation of rratural resources should be preceded by compreltensive

Irlpact Assessments (ElA) to errsure that activities are sustainable and will not lead

environmerrtal degradation.

Revenue reinvestnrcnl.

JusliJicotion.. A percentage of the revenues generated fi'om natttral resource explo

reinvested irr errvironmental conservation and cotnrnunity developnrent projects to ellsLlre

enhance community wel{are.

MIN/NO.N F&]f.1226120232 AD.IOUIINMENT AND DATB OF THE NEXT

'fhe meeting was ad rned half past one o'clock for a heath break atrd to be resumed at three

the sarne venue.

Signed ....... Datc: ...... 'tf 2;3
(I{ON. GIKARIA DAVID, M.P. CHAIRPEnSON)
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P.O. Box 44486-00100,
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Ms. Jane Meriwas
Executive Director,
Samburu Women Trust,
Gefro Imani Building, Park Road, 3'd floor, Rm 16,

P.O. Box 1763-10400.
NANYUKI.

Mr. Mohamed Sharif Abdi
Coordinator,
Peace-Net Kenya,
Norther Region,
P.O. Box 498706-00100.
NAIROBI.

Mr. Liban Golicha
Membership Coordinator,
PARAAN,
Kimathi Road, KIO Plaza, 2nd floor, Rm 207,

P.O. Box 94-100400.
NANYUIil.

Mr. Shalom M. Ndiltu
Policy Director, Africa
Conservation Intemational,
Africa Regional Office,
P.O. Box 1963-00502.
NAIROBI.

Mr. Nyang'ori 0henjo
Chief Executive Officer
Centre for Minority Rights Development,

Kisamis Town, Magadi Rd,

P.O. Box 379-00511.
ONGATA RONGAI.

Mr. George Aluru
Chief Executive Offrcer
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Muthangari Drive, WaiYaki WaY,

NAIROBI.

r
T

Mr. Mike Korchinsky

.!

f

a

{

a

a

a



a

l

a

ve

3l

orks,
Road,

00,

t A C.r'ttL,

TION OF THB NATURAL RBSOURCES (BENEFIT SHARING)
ATE BILLS NO. 6 OF 2022) BY THB DEPARTMENTAL

ON BNVTRONMENT, FORESTRY AND MINING

Committee on Environment, Forestry and Mining is established pursuant to
Standing Order 216, and is mandated to, inter alia, "study ond review all

to it".

(Benefit Sharing) Bill (Senate Bills No. 6 of 2022): was read a First Tirne
August 2023 and thereafter referred to the Committee for consideration and

I l8 (l) (b) of the Constitution and Standing Order 127 (3), the Committee on
placed an advertisement in the print media and parliamentary website inviting
t rnemoranda on the Bill. In this regard, the Committee has scheduled a public

ders engagement retreat on Friday, 6t1' and Saturday, 7tl' October 2023 at
Hotel, Mombasa Road, Machalcos County.

pleased to invite your institution/organization to the retrcat to make submissions
copy of the reileat plogmmme is attached. tt is expected that each

ividual will cater for their own expenses.

for the coordination of this activity are Mr. Fredrick Oticno who may
Tel. No. 0724 561517 or email address fi'edrick.otienoi#)r-rarlianrent.so.ke, and

Mohamed, Tel. No. 0724742973 or email address

. NDOMBI, MBS
THB NATIONAL ASSEMBLY

L

Assem

to the

to Arti

I

to

Bill
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for Environment and Climate Change
Ragati Road, Upperhill
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ugambi, EBS

for Forestry
RagatiRoad, Upperhill

r00
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of rgy and Petroleunr

ham Liban

nt for Petroleutn
of and Petroleurn

House

ilvia seiya Kihoro

for Wildlife
risrn, Wildlife and Heritage
Block A, 20tl' Floor

100
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BRATION OF TI{E NATTJRAL RESOURCES (BENBFIT SHARING)
(SENATE BILL NO. 6 OF 2022)

to our letter Ref: NA/DDC/BF&M12023/049 dated lltr'October 2023 on

THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

Telephone: +254202848000 ext. 3300
Ernail: cua(iJ)parliarnerrt.slo.lie

www.parliament.eo.ke/the-national-assetnblv

E
Pr

P

N
P.

P

pal Sec

S

Ka

uildin
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Buildi
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ect matter (copy atlached)



Due to some unforeseen circumstances, the Cornmittee resolved to reschedule the meeting
Tuesday, 24tL October 2023. The meeting will take place at Weston Hotel, Langata Road
10.00 am. Any inconvenience caused by the change is regretted.

The officers responsible for the coordination of this activity are Mr. Fredrick Otieno
may be contacted on Tel. No. 0724 561517 or email address
Mr. Hamdi Mohamed, Tel. No. 0724742973 or ernail
hamdi.rnoharned@parl iament. eo. ke.

Yours

+
JEREMIAH W. NDOMBI, MBS
FOT: CLERK OF THE NATIONAL ASSE,MBLY

Copy to:
Hon. Roselinda Soipan Tuya, CBS
Cabinet Secretary
Ministry of Environrnent and Forestry
NHIF Building, Ragati Road, Upperhill
NAIROBI

Mr. Davis Chirchir
Cabinet Secretary
Ministry of Energy and Petroleunr
KawiComplex, OffRed Cross Road
NAIROBI

Dr. Alfred Mutua, EGH
Cabinet Secretary
Ministry of Tourisrn and Wildlife
Tourisrn Fund Building
NAIROBI

Ms. Aurelia Rono
Principal Secretary for Parl iarnentary Affairs
Office of the Prime Cabinet Secretary
National Treasury Building
NAIROBI
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An)D &:]M12023/049 1ltr' Octobcr,2023

Ng6no

for Environment and Climate Changc
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P; 3043 0100

TiRATION OF' TIIE NATURAL RITSOURCES (IIENEFIT
BILL TIr IIILL NO. 6 OF 2022)

Ite ls to our carlicr lcttcr ltcf: NA/DDC/I,I,F&M120231045 datcd 27t\
and the replies by the Ministry o[ I]nvironmcnl, Climalc Changc and

?ffi
o
P.

S

M

F

lli

ber,
lctter llcf. MIIF/CS/01512018 dated 5th Octobcr, 2023 and thc Ministry of



: .1 1,'' I i;
' .t.i '!', :.

,This is,therefoib'to
r..-':.':,-1,, I ' .'l; i.r,i. ''' by'd maximuih"bf

Yours

:. 1

l":'r. ,:

' Mr'
' ',",;;,,',Cab: ' 1 

...Min

a

. i.,

Tourism, Wildlife and Fleritagc through lctter llcf. SDWtlt4Ztl dated 3d Octobcr,2023 on

the above subject matter.

'fhe Committcc considcrcd your rcquest and acceded to reschedule the meeting to considcr
the Natural Resourccs Qlenefit Sharing) Ilill (Senatc Bill No. 6 ot2022) to Tuesday, 17th

Octobcr, 2023.at 10.00 am. The vcnue of the mecting will be communicated.

ln addition to the agcnda, thc Ministry of Environment, Climatc Change and Forestry will bc

cxpected to appriso the Committee on ths status of preparedness and mcasures put in place by
the Govcrnment to address challenges and opportunities expected from the El Nifro rains.

bricfing the Committee in the course of the procecdings.

The officcrs responsible for the coordination of this Activity are Mr. Frcdrick Oticno who
may be contacted on Tcl. No. 0124 561517 or email address

fredrick.otieno@.parliament.go.ke, Mr. flamdi Mohamed, Tcl. No. 0724742973 or email

address hamdi.mohamed@parl iament. so.ke.

JEREMIAH W. NDOMI}I, MBS
FoT: CLERK OF IIIE NATIONAL ASSEMBLY

Copy to: IIon. Rosclinda Soipan Tuya, CBS
Cabinet Sccrctary
Ministry of Environmcnt and Forestry
NHIF Building, Ragati Road, Upperhi
P.O. Ilox 30126-00100
NAIROI}I

C

a
lt

Kawi l-Iouse

NAIIIOBI

Mrs. Fcninah Malonza, OGW
Cabinet Secretary
Ministry ol"l'ourism, Wildlife and Fleritage
Tourism lrund Building
P.O. Box 30430-00100
NAIITOBI

Ms. Aurclia Rono
Principal Secretary for Parliamentary Affairs
Office of.thc Primp Cabinet Secretary

' ':'? r'

NitionaliTreasuryBuilding ;". I''
NAIROBI
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REPUBLIC OF KE}IYA

TH E }IATIO}IAL ASSEIIBLY

]{TH PARLTAMEilT - SECOilD SESSIOil

of AsflcLE llSttt tBIoFTHE CollsTtrurlorl
ATD

coilslDEnATlotl BY TtlE tllilrlollAt ASSEilBLYOFTHE

[BErrrm sllAnltlq HLL ISEilATE BItf,I3llo.8 aF 20?21

the Constitution requires Parliament to facilitate publlc partlclpation and involvement in the

Parliament and its Committees and Standing Order 127[3] of the Nationa lAssembly Standing

consldering Bills to facilitate public participatbn;

[Benefit SharingJ Bill fSenate Bills No.6 of ZOZ?)was read a First Time on Thurrdry.
referred to the Oepartmental Committee on Environment, Forestry and Mining for

the House:

nrmurcrr tBcorftt Shrrlrq] Blll [Simb gllr llo 6 of M, is a Bill originating f rom
Drnroo Iunfrtrm, which seeks to provide a legislative framework for the establishment
of bmefit sharing ln natural resoutce exploitation between natural resource exploiters, the

and local communitles and to that end provides that the Commission for Revenue

with Artich llStu tbl of the constitution and Standing 0rder 127(3) of the National Assembly
NationalAssembly hereby invites the public
on Environment. Fuestryand Mining.

and stakeholders to submit memoranda on the Blll

Natlonal Assembly Table Off lce, Mai n Parliament Buildlrgs or on ufff,w-,p, arliement,go.kt/

totheGlsl of $r lletlmtl Agmbln P.O. Box 4lBh2- mlOO.lhlrobt hand-Chrl$ tlrln Perllunrrt Bulldlnga thtmH; or emailed to gna@padllmorrt.go.ke to be66 Soficnrbrt&B at5,0p.m.
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l

rmbership from the county government. Revenue sharing to the
rvernment has also been captured by this Law.

Forest management and development is adequately provided for in the

:est Conservation and Management Act, 2016 including the

zelopment of participatory Transition lmplementation Plans fl-lPs) to

1



suPPort uptake of devolved forestry functions to the county level whi
prioritizes forestry matters in county financial planning as it is adequate.

3. There are major overlaps in this Bill with the existing FCMA, 2016
especially on dealing with community participation clearly spells out in
application for community participation; obligations of a

association; assignment of forest user rights; termination or variation of
management agreement; forest conservation and management, an
customary rights.

Our proposal therefore is as follows:

a) Have each sector of Natural resources deal with benefit sharing i

their framework laws

Or in the alternative,

b) Delete section 3(C) of the proposed Bill

2
a
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BERS OF THE DEPARTMENTAL COMMIfiEE ON ENVIRONMENT,

INING

ining, Blue Economy ond Moritime Affoirs is honored by the
it comments on the Proposed Noturol Resources (Benefit
(hereinofter referred to os the proposed bill). This is in

of the Ministry is directly concerned with motters of Noturol
fit Shoring ond the foct thot minerols hove been coptured
f the proposed bill. The Ministry will therefore oddress the issues

ched motrix.

I Resource Benefit Shoring Bill wos developed ond presented
stry of Petroleum ond Mining to submit comments on the soid
presented its submissions exploining the overlop of functions
of minerols be excluded from the Noturol Resource Benefit
e Ministry's recommendotions were considered ond
inerols were removed from the schedule of the noturol

covered by the then-proposed bill ond for good meosure.

py of the Bill)

the Ministry's memorondo ond explonotion thot the Mining

ed for o comprehensive revenue-shoring Fromework under

of the Mining Act ond provisions for royolty setting by the

ry under section 183 (2) of the Mining Act, the Ministry finds

I position hence our submissions.
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Conclusion

The Mining sector has a lot of potential and one of the ways to convert the potential into
generation for the benefit of the people of Kenya is to create a stable legal and regulatory
This is essential for a well-functioning society. lt provides a number of benefits, including
costs and uncertainty for businesses, increased economic growth, improved consumer
reduced corruption, and increased social justice.

Should the bill be passed with the inclusion of minerals, the Mining Sector's functions
Executive Order, the Constitution, and the Mining Act will be rendered null and void. The M
has been quoted as one of the most progressive Mining Acts in the world because
comprehensive, futuristic, and inclusive it is. We only pray that in the wake of the cu
dispensation and goodwill by the current leadership to ensure that mineral potential is co
revenue, the Ministry is allowed to fully take up its mandate without overlap and further
the sector
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TION OF THE NATURAL RESOURCES (BENEFIT SHARING)

,,2022 ATE BILLS NO.6 OF 2022)

your letter Ref. SEN/DDC/EF&M t20231045 dated 28'r'september. 2023 on

This was on an invite to the Cabinet Secretary/ Nationa.l T'reasury ancl

the National Assembly Departmental Committee on Envi-ronmetrt Forestry''

on the proposed Natural Resources (Benefit Sharing) Bill, 2022 (Senute

proposed Bill and made the following comments for consideration by the

as far as possible.

for system of sharing beneflt in exploitation of ALL natural resources. Given

exploitation of different natural resources. we recommend that the unique

f each sector be taken into account to identify the irnpact to the National

Government and the local communities necessaly in deterrnining the

the different players. We note for example exploitation of water resoul'ce

frorn the extraction of mining and as such justification tbr community

vary. In addition, counties with goverrunent forests (rvhich are water

and potential game reserves and National Parks) are already benefiting fiorn

the Contribution in Lieu of Rates
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2. The earlier provision of the Bill was thatS}oh of the revenue collected shall be shared between
National Government and respective County Govemment in the ratio of 60:40 respectively
with remaining2}Yo being channeled into a "sovereign wealth Fund.,,

3. Currently, the Bill has been amended to elirninate creation of the Fund. It currently provides
that the revenLle collected shall be shared between National Government and respective County
Government in the ratio o1'60:40 respectively. These ratios irnply that the Bill is focusing more
on sharing ol benefits as opposed to sustainable use of natural resources. Some of these natural
resources are finite and will be depleted. The funding arising from the exploitation will
therefbre come to an end at some time in future. When this happens gaps will be left in budgets
of the concerned government institutions. It is therefore not a good practice to assume that
these resources are regular source of financing government budgets.

4. The National T}easuty recomrnends that the Government should consider redirecting the
amount set aside Ibr budget financing and instead accumulate a significant portion in a
Sovereign Wealth Fund to f inance budgets fbr National and County Governments when there
are shortlalls in revenues raisbd nationally. It was fbr this reason that the National Treasury
developed a Sovereign Wealth Fund Bill, 2019 to among others, build a savings base for future
generations when mineral resources are exhausted. We therefbre recommend Parliament to
ctlnsider unlockirrg the delay to ensure finalization of the Bill. Allocations to counties every
year should bc guided by requirements to addtess negative externalities arising fiom
exploitation o1' natural resources.

5. The Fourth Schedule of thc Constitution assigns the responsibility of protection of the
environrnent and natural resoLlrces with a view to establishing a durable and sustainable system
of development to the National Government. It is our considered view that resources should
therefore be allocated to the National Government to effectively undertake this mandate.

6. Further, this provision does not take into account the principle of equity since Counties are not
equally endowed with natural resources. It is our considered view that this is the spirit protected
by Article 202 (l) of the Constitution which provides that revenue raised nationally shall be
shared equitably among the national and county govemments.

7. Further, the Bill is silent on the share of revenLle to the community who may require
compensation in case of displacement or destruction of their source of livelihood in the course
of extraction of the resources. There are no efforts to ringfence the share of money to
comrnunities. In this regard, there is huge probability that the funds for communities will not
be utilized lbr the benefit of the communities affected by the exploitation of natural resources
within their localities.

8. From the reading of the Bill, it can be seen that the Benefits Sharing Authority would be an
entity of the National Government. It is not clear how it would oversee the administration funds
set aside for the community while these funds are part of the share allocated to the County
Government. Such funds will be budgeted for and administered by the respective County
Government.

)



I

9 la

o

separating cornmunity funds from county funds. Once the criteria for
IS determined by Parliament in law there is a weak case for establishing an

i

I

l

of this Act can be achieved by amending various legislations which have

sect(rs and sub-sectors mentioned here. Any gaps identifled can be reviewed

in thb existing legislations. It is therefore our considered opinion that this Bill
necess4ry

g and Reporting

of the I provides that the revenue collected under the Act shall be shared between

and the respective County Government in the ratio of sixty to forty
Nati nal Government and to the County Government respectively

10.

I l.

12.

lized

and

pr{vides that, at least sixty percent of revenue assigned to County Government

to limplement local community projects and forty percent of that revenue shall

penefits
l

for the of the entire county

s not clbar on how funds meant to implement local community projects will be

and reported for separate from the revenue assigned to County
to be utilized for the benefits of the entire county

of Creation of an Authority

of the {ill establishes the Benefit Sharing Authority. Further Section 6 provides

of t{re Authority which include, among others, conduct research regarding the

development of Natural Resources and benefit sharing in Kenya, advise the

on policy and the enactment of legislation relating to benefits sharing in
and determine appeals arising out of conflicts regarding the preparation

of benefit sharing agreements.

4 proviiles that the remuneration, allowances expenses and other emoluments of
and staff of the authority shall be determined by the Salaries and Remuneration

of the functions assigned to the Authority will result to the Authority
of the National Government entities which includes policy formulation

lishment of the Authority willtherefore result into duplication of functions

entities. The resources to this Authority may be saved by

any which exist through the respective National Governntent entities otl-rer

lel structures which have financial implications

your c[nsideration and incorporation.
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REPUBLTC OF KBNYA

ATIONAL TREASURY & ECONOMIC PLANNING

COMMENTS ON

(Benefit Sharing) Bill,2022 (Senate Bills No.6 Of 2022)

Cabinet Secretary National T[easury and Economic Planning

During a Meeting with the National
rtmental Committee on Environment Forestry, and Mining

Date of the meeting: October 7th, 2023



INTRODUCTION

1. This brief is informed by the invite to the Cabinet Secretary/ National Treasury and

Ilconomic Planning by Senate Departmental Comrnittee on Environment Forestry, and Mining

to deliberate on the proposed Natural Resources (Benefit Sharing) Bill,2022 (Senate Bill No.

6 d 2022).

2. The obicct and purpose of this Bill, is to provide fbr establishment of a system of benefit

sharing in natural resoLlrce exploitation between resource exploiters, the National Government,

coLurty governments and local communities; ar"rd lbr connected purposes.

3. We have reviewed the Bill and noted that most of the comments submitted earlier to

the Ser-rate were incorporated into the revised Bill. Ilowever, during the review we have

identilied ncw issues, both general and specific, that require the attention of the Senate befbre

Irnalization of thc Bill. In this regard, we have proposed comments fbr consideration and

incorporation by the Senate, in as far as possible .

(ieneral Commcnts

4. 'l-lie Bill providcs lbr systcrn o1'sharing bcneflt in exploitation o1'ALL natural resources.
Given tlie uniqucness in exploitation ol'clilI'erent natural resollrces, wc recomrnend that the
uniclue circumstances ol each sector be takcn into account to identify the impact to the
National Government, County Government and the local communities necessary in
detemrining the benclit sharing to the dil'l'erent players. We note lbr example exploitation
of water resource rnay be difl-erent liom the extraction of mining and as such justification
lbr community compensation may vary. In addition, counties with government fbrests
(which are water catchment areas and potential galne reserves and National Parks) are

already beneliting liom the National Government through the Contribution in Lieu of
Rates.

5. The earlier provision of the Bill was that 80% of the revenue collected shall be shared
between National Governrnent and respective County Government in the ratio of 60:40
respectively with remaining 20ohbeing channelled into a "Sovereign Wealth Fund."

6. Currrently, the Bill has been amended to elirninate creation of the Fund. It currently provides

that thc revenLle collected shall be shared between National Government and respective
County Government in the ratio o1' 60:40 respectively. These ratios imply that the Bill is
fbcusing more on sl-raring o1'beneflts as opposed to sustainable use of natural lesources.
Some o1'these natural resources are flnite and will be depleted. The funding arising fron-r

the exploitation will therefbre come to an end at sometime in future. When this happens

gaps will be lell in br-rdgets o1'the concerned government institutions. It is therefore not a
good practice to assume that these resources are regular source of financing government

budgets.
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National Treasury recomnrends that the Governmcnt should considcr redirccting the

set aside lbr budget financir-rg and instead accumulate a significant portion in a
gn Wealth Fund to finance budgets for National and County Govcrnments when

are shorttalls in revenues raised nationally. It was fbr this reason that the National

asury developed a Sovereigr-r Wealtl-r Furrd Bill, 2019 to among others, build a savings

fbr ftiture generations when mineral resources are exhausted. We therclbrc

Parliarnent to consider ur-rlocking the delay to ensure flnalization of the Ilill
ions to counties every year shor-rld be guided by requirements to address negattve

ities arising frorn exploitation of natural resources.

Fourth Schedule of the Constitution assigns the responsibility of protection o1'the

t and natural resources with a view to establishing a durable and sustainable

of development to the National Government. It is our considered view that resources

therelbre be allocated to the National Governnrent to eflbctively undcrtake this

, this provision does not take into account the principle o1'equity since Counties are

equally endowed with natural resources. It is or-rr considered vicw that this is the spirit

by Article 202 (l) o1 the Constitution which provides that revenuc raiscd

ly shall be shared ecluitably among the national and county goverumetrts

. the Bill is silent on thc share of revenue to the community who tnay reqLllre

on in case of displacement or dcstruction ol'their source of liveliliood in the

of extraction of the resorrrces. There are no effbrts to ringlbncc the sharc of m<lttey

unities. In this regard, there is huge probability that the Iunds lbr commttnities will

be utilized for the benef-rt of the communities aff-ected by the exploitatiou of natttral

s within their localitres

the reading o1'the Bill, it can be seen that the Benefits Sliaring Ar"rthority wor-rld be

entity ol' the National Governrnent. lt is not clear how it would ovcrsee the

istration lunds set aside Ibr the community while these lr"urds are part of the share

ted to the County Government. Such tiu-rds will be budgeted for and administercd by

rcspective County Governmcnt. The law may consider separating cotnrnuuity lirnds

county funds. Once the criteria lbr sl-raring revenues is detern-rined by I)arliament in

there is a weak case fbr establishing an authority

objective o1'this Act can be achicved by ameuding varions legislations which have

the sectors and sub-scctors mentioned hcrc. Any gaps identifled czrn be reviewed

ar-ncnded in the existing legislations. [t is therelirre our cousidercd opinion that this Bill
y not be necessary

g, Accounting and llcporting

26 ol'the Bill provides tl-rat the revenlre collectcd uucler the Act shall be shared

ween the National Government and tl-re respective County Governt-ncut in the ratio o1'

ge
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sixty to lbrty percent to the National Government and to the County Government
respectively.

The Bill further provides that, at least sixty percent of revenue assigned to County
Government shall be utilized to implement local community projects and fbrty percent of
that revenue shall be urtilized fbr the benefits of the entire county.

The Bill is not clear on how funds meant to implernent local community projects will be
br.rdgeted, accounted and reported fbr separate liom the revenue assigned to County
Government to be utilized fbr the beneflts of the entire coLlnty.

Financial Implication of Crcation of an Authority

14. Section 5 o1'the Bill establishes the Benefit Sharing Authority. F-urther Section 6 provides
the firnctions of the Authority which include, among others, conduct research regarding the
exploitation and development of Natural Resources and benefit sharing in Kenya, advise
the National Governtnent on policy and the enactment of legislation relating to beneflts
sharing in resource exploration arrd determinc appeals arising out of conflicts regarding the
preparation arrd implementation ol' benefit sharing agreements.

Seclion I4 provides that the ret-nuneration, allowances expcnses ernd other emoluments of
mclrrbers and stafl'ol'tlie ar"rthority shall be determined by the Salaries and Remuneration
C]tlmmission.

Wc observe that most o1'thc lunctions assigned to the Aurthority will result to the Authority
undcrtaking tr-rnctions ol' the Nzrtional Government cntitics which includes policy
fbrmulation and research. Ilstablishrnent o1' the Authority will therefbre result ir-rto

duplication ol' lirnctiot-ts ol' tl-re National Government entities. The resources to this
Authority rt.ray be saved by addressing any gaps which exist through the respective National
Government entities other than creating parallel structures which have flnancial
implications.

Njuguna Ndung'u
Cabinet Secretarv/National Treasurv and Economic Planning

Datecl; October 7th, 2023
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MINISTRY OF TOURISM AND WILDLIFE
STATE DEPARTMENT FOR WILDLIFE

ES OF CONCERN ON THE NATURAL RESOURCES (BENEFIT SHARING)
BILL, SENATE BILLS, NO. 6 OF 2022

l6tr, October,2023

Natural Resources (Benefit Sharing) Bill was passed by Senate on l'tAugust
3. The Bill was forwarded to National Assembly. The first reading of Bill

made to the National Assembly. A call for public participation was issued

22nd Augu st 2023. whereby submission due date was on 4th of September,
2 3

purpose of the Bill is to establish a system of benefit sharing in Natural

s exploitation between exploiters, the national Sovernment, county
ernments and local communities

Bill applies to the following renewable and non- renewable resources:

. 5unlight
Surface and Underground Water
Forests, Biodiversity & genetic resources

. Wildlife

. lndustrial fishing
Wind

. Geothermal

. Minerals
Petroleum

Bill establishes a new institution, the Benefit Sharing Authority as the main

tution to oversee and implement benefit sharing. The Kenya Revenue

A hority is mandated to collect royalties from natural resources and submit to
Consolidated Fund, from where benefit sharing is to occur. County Benefit

ring Committees are responsible to enter into benefit sharing agreements with
entity.

A nefit sharing ratio is provided as follows: National 6ovt at 600/o and County

G ment at 4Oo/o. A 600/o of the allocation to County Sovernment is to be

ut

ln

th

a

t
zed for community projects while the balance of 4Oo/o is for the benefit of
entire County.



Key lssues arising from the Bill:
l. The creation of a new entity, the Benefit Sharing Authority presents

additional cost for governance of natural resources and potential overtap
with other government agencies with mandate to manage and license use
of the natural resources.

2. The Bill presents Constitutional and administrative implementation
challenges. This is by assigning the development of benefit sharing
agreements to County Governments, with minimal regard to distribution
of function between national and county government in relation to the
various natural resources under application by the Bill.

3. A common benefit sharing ratio for renewabre and non-
renewable/extractive resources as inequitable, by failing to:
a) Taking into account the unique nature of each resource;
b) Recognize the effort and additionality by respective landowner

(6overnment, Community and Private) on which the naturat resource
occurs, where non-renewable resource does not require additionality.
This dis-incentivizes conservation efforts of wildlife and forests among
other non-renewable resources by communities and landowners.

c) Recognize the limitation for community, private and investments in
the natural resources.

I
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REPUBLIC OF KENYA

MINISTRY OF ENERGY AND PETROLEUM
STATE DEPARTMENT FOR ENERGY
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"MINPOWER, Nairobi
Nairobi 4841OO

@energy.go.ke
Fa O or 2228314

please quote:

F/1/42

amuel Njoroge
of the

I Assembly
BI

er

OFFICE OF THE
PRINCIPAL SECRETARY

KAWI COMPLEX, SOUTH C

P. O. BOX 30582-00100
NAIROBI

23'd Octobet,2023
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SUBMISSION TO THE NATURAL RESOURCES (BENEFIT SHARING) BILL -
SENATE BILL NO. 6 OF 2022

to your letter ref. NA/DDC/EF/&M/2O23/O52 dated lBth October,2023
e above subject matter.

State Department for Energy appreciates the invitation to submit comments on
ll being one of the State Departments directly involved in natural resources

ration, exploitation and development noting the benefit of such a Bill in
rning the sharing revenue and other benefits arising from exploitation of
ral resources

mpliance with constitutional duty and in response to the call for submissions

e National Assembly Departmental Committee on Environment, Forestry and

ing we hereby submit our comments as detailed in the enclosed memorandum.

K. UUACHIRA
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Copy to: Mr. Davis Chirchir
Cabinet Secretary
Ministry of Energy and Petroleum
NAIROBI
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REPUBLIC OF KENYA

INISTRY OF ENERGY AND PETROLEUM
MEMORANDUM

t,
(SENATE BILLS NO. 6 Ot 2022)

EN URAL RESOURCES (BENEFIT SHARING) BILL, 2022

PRESENTED TO:

ATI NAL ASSEMBLY DEPARTMENTAL COMMIfiEE ON
VIRONMENT, FORESTRY AND MINING

24TH OCTOBER 2023
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PART l: SUBMISSIONS BY THE STATE DEPARTMENT FOR
ENER6Y

1. The State Department for Energy under Ministry of Energy
and Petroleum is mandated to develop and implement
policies that create an enabling environment for efficient
operation and growth of Kenya's energy sector. The Ministry
sets strategic directions to facilitate the growth of the sector
while providing long term vision for all sector players.

2. The functions of the State Department for Energy are derived
from the Presidential Executive Order No. 1 of 2023 and
includes National Energy Policy development and
management, thermal power development, rural
electrification programme, energy regulation, security and
conservation, hydropower development, geothermal
exploration and development and promotion of renewable
energy.

3. The State Department for Energy hereby makes its submission
in compliance to constitutional and statutory responsibility
and in response to the call for submissions to the National
Assembly Departmental Committee on Environment,
Forestry and Mining on the Natural Resources (Benefit
Sharing) Bill (Senate Bills No. 6 of 2022). The submission is

divided into four (4) parts as follows:

Part A. lntroduction

Part B. Revenue Sharing under the Energy Act, 2019

Part C. General comments on the Bill

Part D Specific comments on the Bill

2lPage
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1 eCo stitution of Kenya,2Ol0 recognizes the importance
sust inable exploitation of natural resources. Denoting

ural resources should be used in a way that ensures
eir lo -term availability and benefit local communities in
ustai able environment. Sustainable exploitation can have
sitiv impacts on both present and future generations by
omo ing economic growth, improve lives and livelihoods
d lopment while protecting the environment.

at

stai
nse

SUre

iti
qut

strib

a

llect

2 icle 69 (1) (a) of the Constitution of Kenya, 2O1O

onsti tion, 2O1O) states that the State shall ensure
ble exploitation, utilization, management and
ation of the environment and natural resources, and
the equitable sharing of the accruing benefits.
nally, Article 69 (1) (h) of the Constitution, 2O1O

that the State utilizes the environment and natural

3

50u for the benefit of the people of Kenya.

hiev g sustainable exploitation requires careful planning,
onit ring, and enforcement to ensure that natural
ou s are used responsibly and in accordance with
viro mental and social standards. Thus, natural resources

efit sharing law is an important law to provide for the
tion of revenues generated from the exploitation of

tura resources among local communities, government
s, and investors.

icle 61 (1) of the Constitution of Kenya, 2O1O provides
land in Kenya belongs to the people of Kenya

ely as a nation, as communities and as individuals
d on to provide under Article 62 (1) (g) and (h) that

ublic and is all minerals and mineral oils as defined by law
d rnment forests other than forests to which Article

3(2)(

e

) (i) applies, government game reserves, water
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catchment areas, national parks, government
sanctuaries, and specially protected areas.

4. The Energy Act, 2019 consolidates the laws relating to
energy, to provide for National and County Government
functions in relation to energy, to provide for the
establishment, powers and functions of the energy sector
entities, promotion of renewable energy, exploration,
recovery and commercial utilization of geothermal energy,
regulation of midstream and downstream petroleum and 

I

coal activities, regulation, production, supply and use of 
i

electricity and other energy forms and for connected 
I

purposes.

5. Section 73 of the Energy Act, 2019 provides that all
unexploited renewable energy resources under or in any land
vests in the National Government subject to any rights
which, by or under any written law, have been or are
granted or recognized as being vested in any other person.

6. The concept of benefit sharing in energy sector is based on
recognizing that the exploration and exploitation of natural
resources for energy generation affects the local community
environment and disrupt the habitat. The Act recognizes:

i. Local community as people living in a sub-county within
which an energy resource under this Act is situated and
are affected by the exploitation of that energy resource;

ii. Local content is the value brought to the Kenyan
economy from energy-related activities through
systematic development of national capacity and
capabilities and investment in developing and procuring
locally available workforce, services, and supplies, for the
sharing of accruing benefits;

I
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5

5 Overall, natural resources benefit sharing law is important to
ensure that the exploitation of natural resources contributes
to sustainable development through sharing of benefits
gained from any form of dealing with the resources in the
local communities' environment leading to poverty
reduction, improvement of lives and livelihoods of the
communities while minimizing negative impacts on the
environment and on local communities.

ENUE SHARING UNDER THE ENERGY ACT, 2019

Resources
ewable

ner8y
PART IV
Section 75 (2) The Cabinet Secretary may in
conjunction with relevant agencies perform
such functions and exercise such powers as

may be necessary under this Act to promote
the development and use of renewable
energy, including but not limited to-
(e) promoting the development of
appropriate local capacity for the
manufacture, installation, maintenance and
operation of basic renewable technologies
such as bio-digesters, solar systems and
turbines
(g) harnessing opportunities offered under
clean development mechanism and other
mechanisms including, but not limited to,
carbon credit trading to promote the
development and exploitation of renewable
enerSy sources.

Page
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Geothermal
resources

Section 85
(1) The licensee shall pay a royalty on the
value at the wellhead of the geothermal
resources extracted:

(a)of not less than one per centum and
not more than two and half per centum
of the value of geothermal energy
produced from such resources during
the first ten years of production under
the licence.

(b) of not less than two per centum and
not more than five per centum of the
value of the geothermal energy
produced from such resources during
each year after such ten-year period;
but

(c) shall not include any geothermal
energy that is dissipated before it
reaches the point of delivery to the
purchaser.

(2) For purposes of this section the value of
geothermal energy at the well head is a value
calculated by subtracting from the price that
could reasonably be realized on sale of the
energy to a genuine purchaser at arm's length
from the producer, all reasonable expenses,
reasonably incurred by the producer in
getting the energy to the point of delivery to
the purchaser.

1
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(3) Any royalty received by the National
Covernment from geothermal energy
produced under this section shall be paid
into the Treasury of the National
Covernment and apportioned between the

National Covernment, County Covernment
and the local community as follows:

a) the county government's share shall be

equivalent to twenty percent of the
royalties: Provided that the amount
allocated in accordance to this sub-section

shall not exceed the amount allocated to
the County Government by Parliament in
the financial year under consideration.

b) the local community's share shall be

equivalent to five percent of the royalties
and shall be payable through a trust fund
managed by a board of trustees

established by the local community in

accordance with regulations under this

Act: Provided that the amount allocated
above shall not exceed one quarter of the
amount due to the County Government
by Parliament in the financial year under
consideration.

c) the remaining seventy-five per centum
shall be treated as National revenue to be

dealt with in accordance with Article 2O3

of the Constitution



(4) Notwithstanding subsection (3), where
the resource is being exploited in one or
more counties the Cabinet Secretary shall, in
consultation with the Commission for
Revenue Allocation, determine the rate of
apportionment of the county share between
the counties.

(5) The Cabinet Secretary may waive,
suspend, or reduce the royalty for any
licensee in the interest of encouraging the
greatest utilization of geothermal resources,
if the Cabinet Secretary determines that this
is necessary to promote development or that
the licence cannot be successfully operated
under the licence terms.

(6) The Cabinet Secretary shall publish any
waiver granted under this section.

7. The State Department for Energy recognizes that the Energy
Act is not explicit on benefit sharing on other renewable
energy resources (solar (mini-grids), hydropower
development, wind projects as well as bioenergy resources)
except for geothermal.

C. CENERAL COMMENTS ON THE BILL

Policy formulation to precede the Bill

6. The Bill should have been preceded by a Policy as policy
framework gives a forward-looking long-term view of the
problem and provides guidance and direction for decision-
making and action in a particular area. A policy outlines the

8lPage
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ls, bjectives, and strategies for achieving those goals, as

the roles and responsibilities of different stakeholders

ol in implementing the policy.

7 is herefore recommended that before the Bill is

rmul ted, there should be a policy preceding it.

m of reasons and clarity on whether this is the

8 em morandum of reasons for this Bill was not availed to
ble s appreciate the reasons for various provisions of the

at notwithstanding, it is our understanding that the
n is to make this the primary law or the main legal

ent to govern issues or area of benefit sharing of
resources. ln developing such a primary law, it is our

ll as

o8n

sou

anci

ll. T
tenti

lor

tru
tural

sto
tfr

9 diti

inio that it is important to consider the existing laws in
evant sector and ensure contextualization and

zation which involves adapting the Bill to fit the
needs and circumstances of the sector or area it is

e

tend to govern. This will depend on the specific context
do ectives of the law, it will involve extensive research,

nsul tion with stakeholders, and consideration of legal

d icy implications.

nally, each resource has its own unique processes for
tion, exploitation and licensing. This requires

zing the processes and investments that go into the
ion of each project depending on the nature of

being explored and exploited and includes

ledging the nature of contracting for each sector,

g models for the project and the length of
nceS

e

ions among others.



I

10. lt is therefore proposed that stakeholder engagement should
be individualized to each sector and enable the drafters of
this Bill appreciate the basis of each sector setting the
distribution of revenue, benefits or royalties as set out in the
sector specific laws.

D.SPECIFIC COMMENTS ON THE BILL

No. Sectio
n

5ubject
matter

Proposal/
Comment

Justification i

1 2 Defini-
tion of
'benefit'

The Bill defines
'benefit' as any
gains, proceeds or
profits from
exploitation of
natural resources.
The Bill does not
include provisions
for non-monetary
benefits, such as the
provision of
preferential rates,
discounted bills, co-
ownership of the
assets,

electrification of
local social
amenities at no
cost, employment
opportunities.
Additionally,
requirements such
as local content are
also im ortant in

These benefits are
equally important
benefits often aimed
at promoting
sustainable
development and
poverty reduction,
while minimizing
negative impacts on
the environment and
engagement of local
communities.

a
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P e

ensuring sustainable
promotion of local
industry,
facilitation of
technology
transfer,
development of
professional, skilled
and unskilled
labour.

It is good practice
that where an
authority is given
authority to resolve
disputes, the parties
are given a forum to
appeal such decisions
usually through
quasi-judicial systems

such as tribunal.

There should be a
mechanism to
enable appeal
against the
decisions of the
Authority.

62. T
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v
d
n
a

a

n
o

a

n

I
p
i
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;ardin
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rtion

nefit
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ffi ppstlffi
n

Hffiffi
matter Comment

3 6 (g) Possible
conflicts
arising
from
provisio
ns of
section
36

There is need to be
alive to the fact
that there may be
possible conflicts
on projects that
will be prioritized
by County
Committee, local
community, socio-
economic needs of
the community and
public interest.

People will require a

forum to appeal the
decisions of the
Authority such as

tribunal as

mentioned above.

4 6 (b),
6 (3)
(a), 26
and
2e (c)

Fu nction
s of the
Authorit
y versus
provisio
ns of all
existing
law
regulatin
g natural
resource
s sector
in Kenya

These provisions
are in conflict with
each other. On one
part section 6 (b)
states that review
and where
appropriate
determine royalties
payable by an
affected entity
while section 26
provides the
breakdown of the
percentages. This
conflict with
section 6 (3) (b)
which states that
the Authority shall

There is need for
clarity to avoid a
situation where
different laws or
regulations apply to
natural resources. lf
this is not addressed
there may be conflict
of laws when it
comes to compliance
and enforcement.

12 lPage
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a

t

a

have regard to all
existing law
regulating natural
resources in Kenya.

Experts in these areas

have vast knowledge
on natural resources.

t d C
fi
o
C

P
al

n
s

B

tuali-
:ations
'the
hair-
?rson
rd
ember
cf the
>ard.

The qualification
for appointment as

the chairperson or
member of the
board to include
engineering,
geologist or
geophysicists.

Ensure compliance
with the Mwongozo
and the State
Corporations Act and
ensure effective
leadership of the
Authority.

6 9
rc

I d rmpli-
lce
ith
trt 1 .1

'the
lwo-
TOzo
at the
>sition
the
rtho-
v
ould
ovide

rrersity

nder,

l*.Pt-
nctes

The composition of
the board should
not be limited to
the expertise listed
under the section
that should also
include a mix of
competencies to
ensure effective
leadership of the
organization for
example part 1.1 of
the Mwongozo
paragraph 6 states

that at least one
board member
should be a
financial expert.

P e



and
skills
required
for the
effective
leader-
ship of
the
Autho-
rity.

7 11 The
powers
of Board
versuS

the
establi-
shment
of the
Autho-
rity
under
section
5.

Board of Directors
plays a critical role
in the governance
of the Authority
and not the day to
day running of the
Authority.

The role of the
Board is to provide
strategic direction of
the Authority,
oversee
management, ensure
accountability and
protecting the
interests of
stakeholders. The
Board is responsible
for making major
decisions that affect
the Authority, such
approving budgets,
appointing senior
executives and
monitoring
performance.

. lt is imperative that
this is protected
under the law to

8 29
and 3l
(6)

Responsi-
bilities of
the

The Bill outlines
sharing benefits
derived from

a

I

{

I

I

I
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ensure that there is

peace and security in
the area, protecting
the environment,
and promoting
sustainable
development
including being
receptive to the
projects that are
fronted. The idea
behind this approach
is to encourage local
communities to take
an active role in the
management of
natural resources and
to ensure that they
have a stake in the
benefits derived from
such resources.
However, any
responsibilities placed
on the local
community should
be reasonable and
proportionate to
their capacity and
reSources.

unties
local
mu-

exploitation of
natural resources
without placing
certain
responsibilities on
the local
community.

By dint of Article 114

(3) (c) of the
Constitution, 2O1O

and section 2

Apportioning of
funds paid into the
Consolidated Fund
may need to be

/

I

I

a k
2

\mend-
nents to
;ections
n the

,l

l5 8e

f



Mining
Act, the
Wildlife
Conser-
vation
and
Manage
ment
Act, the
Energy
Act and
the
Petro-
leum Act

considered under
the purview of
Article 114 (3) (c)
noting that the
National Assembly
is the house of
Parliament that
deals with money
bills.

(appropriation and
Appropriation Act)
of the Public Finance
Management Act, it
is important to
determine whether
such amendments
can be proposed
through this Bill
considering the fact
that this is not a

National Assembly
Bill but a Senate Bill.

a

1

a

a

t

,
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P il: BMISSIONS BY THE STATE DEPARTMENT FOR

PETROLEUM

te Department for Petroleum has reviewed the Bill

ROSS.CUITING COMMENTS ON THE NATURAL
(BENEFIT SHARIN6) BILL, 2022

nstitution of Kenya, 2O1O provides that Communities
nefit from the Natural Resources domiciled in their

tion or exploration of a natural resource in
u. The Bill is about benefit sharing at the time of

1 eSt

e

all

n
relev

dha e categorized our comments into two general cross

tting and specific comments.

L

RC

reas. It is our understanding that in addition to getting a

hare f the revenue accruing from exploitation of natural
50u s, the communities benefit from resource

xplo ation in many other ways.

he ploitation of natural resources in most cases offer
mpl ent and business opportunities to locals and uplifts
e8 neral standards of living for the community. Noting

hat nefits may take either monetary or non-monetary
rms the Communities should exploit both forms.

nth exploration and exploitation of the oil and gas,

m unities should not only seek to receive the monetary
ts but should also take advantage by acquiring the
nt skills and investing in businesses or venture that will
hem in the long term even after the oil reserves arehelp

depl

The ill introduces Royalties which are defined as "feet or
pa ts by whatever name, paid by an affected entity for
the
Ken
re50 rce exploitation. This is separate from exploration
whi

17 a8e

will have no benefit.



6. lt is noted that a Memorandum of Reasons would be
essential in understanding the relevant problem
statement(s), legislative gaps, background, commentary on
the provisions of the Bill among other pertinent issues.
However, we were unable to trace the Memorandum of
Reasons while reviewing the Bill.

REVENUE SHARING UNDER THE PETROLEUM ACT, 2019

7. Section 58(1) of the Petroleum Act, 2019 provides for the
petroleum revenue sharing formula as national government
7Oo/o, county governm ent 25o/o and local community 5o/o.
It is noted that the Natural Resources (Benefit Sharing) Bill,
2022 sets a revenue share of national government 6ooh and
county government (including community share) 4Oo/o.

B. ln the Petroleum Act, petroleum revenue is defined as the
profits derived from upstream petroleum operations. lt does
not include other payments made by contractors such as

taxes, training fees, etc. ln addition, the revenue in
petroleum is generated from exploitation and not during
exploration.

9. ln the Petroleum Act, the local community is defined as the
residents living in the affected sub-county.

10. To date, there has not been any petroleum revenue
(profits) for Kenya derived from the sale of crude oil. This is
because exploration activities are still ongoing in the
country. No commercial project has taken place. The
contractor in blocks 10BB and 13T i.e. Tullow Kenya B.V.
has submitted the Field Development Plan (FDP) to the
Covernment. This is the plan that will pave way for
commercial production of crude oil. The FDP is under

t
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P

1

rew by the Energy and Petroleum Regulatory Authority
PRA)

r, in 2019 and 2022, Kenya undertook a technical
nd d well testing project known as the Early Oil Pilot

(EOPS) which involved trucking of crude oil from

Pl"

hem
kich r to Mombasa for export. The objective of EOPS was
test he performance of Kenya's crude qualities (i.e. "ultra-

nd light crude, low sulphur content of O.ll% and an
30.5") in the international markets, capacity building
yans in oil production, etc. Under the project,

pPro . 414,OO0 barrels of oil were sold. The cost incurred
d the revenue generated, bearing in mind that the

rude il exported was small in size and the crude oil price
nde USD 60 / barrel) as at that time. There were therefore

op s arising from this sale.

rc OMMENTS ON THE NATURAL RESOURCES

FIT S ARTNG) BILL, 2022

ed comments on the Natural Resources (Benefit
Bill, 2022 are provided in the annex. The

om ittee's Secretariat is invited to consider the detailed
m nts which are specific to the provisions of the Bill.

r

Detai
harin

9 ge
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ANNEX: SPECIFIC COMMENTS ON THE NATURAL
RESOURCES (BENEF|T SHARTNG) BILL, 2022

Section
(No.)

Subject
matter

Proposed
amendment(s)/

Comment(, Raised

J ustifi cation (s)/Rationale

1 Policy
formu-
lation

Policy on
Natural
Resou rces

Benefit
Sharing

i. This Act should be
preceded by a Policy
on Natural Resources
Benefit Sharing.

ii.There is lack of a

Policy on N atu ra I

Resources Benefit
Sharing.

a) The Policy will give
Policy direction on this
subject.

b) lt will articulate
aspirations to
achieved by
ensuing legislation.

the
be

the

c) This approach is in line
with best practices of
legislative
formulation.

State
Agencies

Roles of
other State
Agencies

The Bill should take a

more inclusive
approach by providing
the roles of other State
Agencies.

The Bill is silent on the
roles of State Agencies
such as Energy and
Petroleum Regulatory
Authority, National
Mining Corporation,
Kenya Marine Authority,
KWS, KFS etc.

These Agencies are also
charged with the overall
management of the
natural resources within
their dockets.

2

o
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Subject
matter

Proposed
amendment(s)/

Comment(, Raised

J ustifi catio n (s)/RationaleSed
(Nc

DN

There is possibility of
some benefits being non-
reven u e/n o n- mo n eta ry,
thus difficult to quantify.

Definition
of
" Benefif'

The definition
" benefits "is

general/ open.

of
very

3 2

Chairpersons of other
boards of state
corporations are usually
appointed by the
President without
subsequent approvals.
The State Corporations
Act and Mwongozo
Code of Governance
prescribe the
appointment modalities.

4 7
5ch

lar

lo''
ld

Board of
the
Authority

Align the appointment
of the chairperson and
members of the Board
to existing public

SOVernance
practices/provi sio ns.

The powers accorded to
the Board may not be
enforceable noting that
the Board is not
established as a body
corporate.

5
scl"

ll lnd
edul

Powers of
the Board

The powers of the
Board should be not be
operational. Rather,
the Board should
provide overall
stewardship of the
Authority.

The Act should be clear
on what these "non-
monetary benefits"
means. A clear list to be
provided as well as

methodologies for
sharing the same.

6 2', (2) Benefit
Sharing
Agreement

It is not clear what
"non-monetary
benefits " means.

The Committee to have
representations from

This will promote
inclusivity and

7 2i (2 Establishme
ntofa

2t Page
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Section
(No.)

Subject
matter

Proposed
amendment(s)/

Commentft) Raised

J u stifi cation G)/Ratldna I e

County
Benefit
Sha ring
Committee

the National
Covernment (relevant
ministries depending on
the subiect resource)
and Authority.

professionalize the
committee.

8 28 (3) Tenure of
the County
Benefit
Sharing
Committee

The committee to have
a term of office of 3
years. Non-renewable.

The section to provide
also for the grounds of
removal of a
committee member.

This should be provided
in this law and not
subject to the
Regulations to be made
the Cabinet Secretary.

9 28 (1)

& (2)

Establish-
ment of a

County
Benefit
Sharing
Committee

There appears to be a
duplication of roles as

follows:

a. The Kenya Wildlife
Service under section
7 (t) of the Wildlife
(Conservation and
Management Act)
2013 has been
charged with
developing
mechanisms for
benefit sharing with
communities living in
wildlife areas.

b. The Kenya Forest
Service under Section
B (d) of the Forest

A duplication of roles
will bring about a

conflict in performance
of functions of this
committee and the
Government Agencies.

a
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J u stifi cation G)/Rationa I eSubj
rma

Proposed
amendment(O/

Comment(s) Raised

Sect
(No

Conservation and
Management
Act,2016 is mandated
to establish and
implement benefit
sharing
arrangements.

c. The Bill is silent on
whether there will be
representation of
these agencies in the
committee.

This to be reviewed.

This is unnecessary as

the Bill in Section 26 has

set the formula for this
determination.

Delete section 29(c)
which stipulates that
the County Sharing
Committee will
determine the amount
of money to be
allocated to each local
community from the
money accrued under
the benefit agreement.

10 c)

Co

ctionsFu

of
sh

ounty
ng
mittee

a) The functions of this
Forum can be

discharged by the
County Benefits
Sharing Committee. lt
is expected that the
Committee will

This section to be
deleted in its entirety.

11

mmunit

I

c
v enefit

F rum

l

s nng

Pasel-l
I

l

l

l

l



i

Section
(No.)

Subject
matter

Proposed
amendment(s)/

Comment(, Raised

J u stifi catio n (s)/Ratibnal e

engage the relevant
stakeholders when
executing its mandate.
Such engagements
shall be held as and
when needed.

b) This will remove the
possibility of mis-
u nderstanding
between the
Committee and the
Forum which may
lead to a stalemate.

12 36 Uses of
retained
funds

Where there is a
conflict as to the
projects prioritized by
the County Benefit
Sharing Committee and
those prioritized by the
Local Community
Benefit Sharing Forums,
there needs to be a
way to determine
which projects takes
precedence.

a) This will clearly
determine which
projects are
prioritized and
implemented to avoid
underutilization of
funds hence denying
the communities from
the accrual benefits.

b) The clause on Local
Community Benefit
Sharing Forum to be
deleted in its entirety.

13 37 Offences The Act provides for
offences in relation to
the "affected entities".
It should also provide

Offences can be
committed by all the
players under the Bill.

)

I

24 lPage



a

J u sti fi cation G)/Rati onal eProposed
amendment(s)/

Commentft) Raised

Subje
matttI

Sed
(No

The Bill is silent on these

offences.
for offences likely to be

committed by the
County Benefits Sharing
Committee or its
members.

il

It is proper for such

amendments to go
through the Finance Bill
or Miscellaneous
Amendment Bill as the
case may be.

To be deleted

Act
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September 4,2023
rk of the National Assembly

Box 41842-00100
n Parliament Buildings, Nairobi

enrail : cna@parliament.go.ke

ar Sir/Madam

Submission of Memoranda on the Natural Resources (Benefit Sharine) Bill, 2022

tion lnternational (Cl) writes to express its concerns regarding the proposed Bill before the Senate

the Republic of Kenya, entitled Natural Resources (Benefit Sharing) B:11,2022 (Senate Bills No. 6 of 20221

e Bill"). We write this letter for consideration by the Departmental Committee on Environment, Forestry

Mining ("Committee"), in response to a public invitation by the Clerk of the National Assembly dated 22

2023, calling for the submission of memoranda on the Bill

unately, the Bill, as drafted, penalizes the conservation of Kenya's natural resources, efforts to combat

mate change, discourages sustainable development and environmentally friendly investments into Kenya,

d conflicts with Kenya's stated national and international policy goals and commitments.

articulated here and in the annexed table setting out our schedule of proposed amendments, we

mend several changes to the Bill that aim to preserve Kenya's position as a destination for
mentally beneficial investment, while providing for an equitable natural resource benefit sharing

mework with government and local communities.

is an international conservation organization whose mission is building upon a strong foundation of science,

rships, and field demonstration to empower societies to care for nature responsibly and sustainably,

urglobal biodiversity, for the well-being of humanity. Cl promotes innovative science, partnerships, policies,

investments that secure the health of Earth's climate ecosystems and biodiversity. Cl's Africa headquarters

here, in Nairobi, Kenya.

our view, the Bill contains several provisions which if implemented have the potential to severely discourage

ent into natural climate solutions and environmentally beneficial activities in Kenya. We share the

overnment's vision to encourage investment into Kenya, encourage green growth, and support local

unities in an environment where benefits accruing from natural resource activities are equitably shared

owever, we fear that the proposed draft natural resources benefit sharing framework fails to properly

for the economic realities of carbon projects and jeopardizes their continued activity.

Bill implicitly includes carbon projects in its ambit based on its wide definition of "natural resources" and

loitation", and its cumulative effect together with the recently assented Climate Change (Amendment)

ill, 2023, will be to make carbon projects, which are instrumental in conservation and climate action in Kenya,

burdensome and financially unviable. The Bill therefore ought to be rectified prior to enactment to
lign its content with international best practice on benefit sharing in the context of carbon projects, and to

nsure it fits national circumstances and Kenya's development goals and aspirations. To avoid these

nintended consequences, we urge the National Assembly not to pass the Bill in its current form, but to
mend it to uphold property rights and interests by focusing only on public forests and activities on public

and also to exclude from its scope of application activities directly causing a net conservation or
nhancement of natural resources and reduction of greenhouse gas emissions, and in effect carve out

1

projects from its ambit. We make this recommendation on the following basis:
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a) Exclude environmentally beneficial activities from the meaning of "natural resource exploitation":
The Bill broadly seeks to tax and distribute revenue from "natural resource exploitation" - a laudable
goal, because traditional natural resource exploitation covering minerals and fossil fuels has

significant negative environmental externalities. However; the Bill contains an overly broad definition

of "noturol resources" to include, among other things, forests and biodiversity, which desperately

need conservation, and broadly defines "exploitotion" to mean "the extroction or use of o noturol
resource for commercial benefit."

The Bill thus taxes and fails to differentiate between revenue-generating activities that conserve

natural resources, such as water, forests, biodiversity, and wildlife, and mitigate greenhouse gas

emissions, as opposed to traditional natural resource exploitative activities covering minerals and

fossil fuels with significant negative externalities, such as air, water, and land pollution, and

contributing to climate change. The implication of these costs on carbon and other conservation
projects is that where improperly imposed, they constitute perverse economic policy that penalizes

the conservation of Kenya's natural resources and efforts to combat climate change, discourages

sustainable development and environmentally friendly investments into Kenya, and conflicts with
Kenya's stated national and international policy goals and commitments.

b) Eliminate costs that hinder access to much needed carbon finance flows into the country: The Bill

requires the sharing of "benefits" defined as "ony goins, proceeds or profits from the exploitotion of
noturol resoltrces" and the payment of "royolties" for the exploitation of natural resources, broadly

defined as "fees or poyments by whotever nome paid by on olfected entity for the exploitotion or
explorotion of o noturol resource." As a non-profit organization that seeks to promote natural

solutions to climate change, Cl works hand-in-hand with local communities to develop projects that
enhance their well-being while preventing deforestation, absorbing carbon dioxide, and promoting

sustainable management practices. From our experience, considerable labour and expense go into
these projects, which often generate carbon credits for sale to finance their continued operation.

Subject to the terms of benefit-sharing agreements, much of this revenue is already returned to the
local communities, ensuring that they are the primary beneficiaries. lt is therefore important to
ensure that carbon projects are not unduly limited and burdened by the imposition of additional

costs and fees, which would lead to reduced investment in the sector.

c) Enact a holistic framework for benefit sharing for Kenya's carbon projects as opposed to a scattered
piecemeal regime: We note that the Bill is overlapping with other proposed laws in the country

touching on benefit sharing in carbon projects, such as the Climate Change (Amendment) Bill 2023,

(National Assembly Bill No. 42 of 2023) (the "Climate Change Bill"). This creates an expensive, time
consuming and bureaucratic process to be complied with by carbon project proponents forced to
comply with two different laws touching on the same subject-matter. The different laws on benefit

sharing create institutions with overlapping mandate, increases undue county and national
government oversight on projects, provides for potential double-taxation, and raises expenses in

terms of time and cost due to a requirement for multiple contracts on benefit sharing across the
different laws.

For example, the Climate Change Bill, Section 23(EX5), already requires land-based carbon projects

to provide an annual social contribution of at least forty percent lal%) of the "aggregate earnings of
the previous year to the community." lt defines "aggregate earnings" under Section 2 as "the total
of all income in a carbon project without adjustment for inflation, taxation or types of double

counting." Faced with the prospect of also having to pay carbon registry fees (see e.g., Verra ltl-,,

:,ilrt:rlLrir) and significant royalties (akin to a tax on projects) under the Natural Resources (Benefit

Sharing) }il,2022, project proponents may find themselves with insufficient funds to cover project

costs, ultimately leading to the collapse of carbon projects in Kenya and the benefits they bring to
local communities and the nation as a whole.

Hypothetically, a project proponent might pay 20%in royalties, 5% in official project development

fees, and 40%to communities, leaving only 35% of revenue to cover project start-up and operational

costs, legal expenses, marketing costs, salaries, among other costs. ln most cases, this will not be

nearly enough to run a carbon project fees, and 40%to communities, leaving only 35% of revenue
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to cover project start-up and operational costs, legal expenses, marketing costs, salaries, among

other costs. ln most cases, this will not be nearly enough to run a carbon project.

The two bills are also unnecessarily duplicative of one another. For example, the Climate Change Bill

requires project proponents to enter into 'tommunity development agreements" with local

communities. Meanwhile, Section 27 of the Natural Resources (Benefit Sharing) 8n1,2022 requires

"affected entities" (e.g., project proponents) to also enter into "benefit sharing agreements" with
county governments, regardless of whether or not the county has any involvement in the project or

owns the lands at issue. This provides for potential interference in project design and benefit

distribution and makes it significantly more difficult to commence a project due to unnecessary

multiple legal agreements. Further; the Bill envisages that county governments will allocate money

to local communities from the monies accruing under a benefit sharing agreement, yet communities

are also envisaged to be receiving benefits from the project under the community development

agreement, which amounts to a burdensome double benefit approach at the expense of project

proponents. Given that most carbon projects are already marglnally "profitable" or heavily reliant

on philanthropic funds, the cumula6ve result of these laws is that many carbon projects may cease

to exist, and investors would likely move to other jurisdictions, depriving Kenya and its
communities of revenue and environmental benefits.

The scope of the Bill should therefore be limited to natural resource activities that exclude carbon

projects as the issue of benefit sharing in carbon projects is already the subject of another law. This

will ensure there is legislative clarity and a coherent approach to Kenya's engagement in the global

carbon markets, and will stimulate further investment in the sector, enhance environmental
conservation and provide a vast array of socio-economic benefits for local communities.

d) Prevent interference with private constitutional property rights by ensuring the Bill's application

is limited to public lands: The Bill does not uphold constitutional property rights as it encompasses

within its ambit all forests and activities on all types of land, yet Kenya's land and forest-holding

comprises public, private and community land/forests, which have different ownership and should

therefore not all be subjected to similar requirements on benefit sharing. The Constitution is clear

on the protection of the right to property and that the State shall not deprive a person of any interest

in, or right over property. Mandating benefit sharing for communal and privately held interests as

set out under the Bill is therefore unconstitutional as it serves to illegally deprive these owners of
interest in and right over their property. As such, the Bill should be amended to only apply to natural

resource exploitation on public land, as defined in the Constitution.

e) Safeguard Kenya's global climate leader status: lncreasing costs of conservation through the
provisions of the Bill as highlighted in the points above conflicts with Kenya's pre-existing

international climate commitments and domestic policy. Under Kenya'5 iila!i9Lri!ly l,l-qL-qj!]tUigil

Lon[r ibLrtiorr to the UN Framework Convention on Climate Change's Paris Agreement, Kenya has

committed itself to reduce greenhouse gas emissions by 32% by 2030, while conditioning such

commitment on the receipt of international support. The legislation also conflicts with the
government's proposed t1 qr,,rr l:i:1.:, lr r-{:rir Livt:, i'olir r,,, which seeks to implement green fiscal reforms

that will "stimulate a shift in production, consumption, and investment in low-carbon climate

resilient and environmentally sustainable practices." Kenya has long subscribed to the principle of
sustainable development and is a leader on the African continent in adopting measures to combat

climate change. The Bill should not be adopted and passed into legislation as currently drafted as it
would weaken Kenya's ability to meet its stated commitments and sends the wrong message to its
citizens and the global community.

As noted, most carbon projects are marginally "profitable" at best or rely on donor or charitable funding. Cl

wishes to express its grave concern that the combination of even modest taxes and a rigid benefit-sharing

arrangement (without deductions for taxes, fees, royalties, or project costs) as mandated by the Climate

Change (Amendment) Bill 2023 will likely make numerous carbon projects financially unviable. As a result,

existing projects may cease to exist and interest in investing in projects in Kenya will drop. Recently, other
jurisdictions in Africa have announced or enacted laws with regulations or taxes intended to benefit the host

country but have ultimately had a chilling effect on climate investment in their countries. We worry, if passed
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the p Bill could have a similar effect on climate investment in Kenya. By making climate

ln Kenya unattractive, the Bill may have the unintended effect of depriving the very
local communities of revenue and much needed environmental and societal benefits that

ng on r long experience in working with communities to sustainably manage nature, including
projects, we suggest certain modifications to ensure that Kenya remains an attractive

nation fo investment in these projects, while ensuring the maximum amount of carbon revenue flows

lcomm Through this letter, we include our proposed amendments to the Bill and welcome an

ity an audience to present our oral submissions before the Honourable Committee. Cl remains

to supporting the legislative process in Kenya and we can be reached anytime on email at

or on telephone through +2547LG LgOO74

faithfu

lom M

Di Africa
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greater detail our proposed amendments to key provisions of the Bill:table hlghlight

RGCommandldon

entlty" means anv for-profit organization
person involved in the exploitation of a natural

rce to which this Act applies;

Bill's scope of application should
extend to for-profit entities and
ld exclude non-profit entities

activities are intended to
social benefits such as relief

and environmental

entlty"
ln the

this Act

an orSanization or person

of a natural resource to

new definitlon is necessary in

with Kenya's sustainable
prioritles and climate

It is essential for example for
conservation actlvities

to forests such as Reducing

from Deforestation and forest
(REDD+), as well as the use

public goods such as the "Use" of
nlight" and "wind" for good and not

nmentally harmful, whlch as

drafted under the Bill cannot

"used" for commercial benefit
being deemed exploitation.

submit that no costs should be

on such activities and

I resource
ns the extraction or use of a

commercial benefit;
means the extraction or LQ!:

use of a natural resource for commercial
nefit and excludes actrvities drrectlv causing a net
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mentally destructive activities,

opposed to measures that promote

should be lized.

conservation or net climate

proposed definition
should be expanded to

marginalized communities
the effect of natural resource

should be broadened
more than iust displacement of a

community.

local

natural

comm

people

people

in a ward within which a

to make way for the
of a natural resource;

means

is situated; and

communlty" nreans pCgpE-!Iglt'!!.i!g

term non-monetary benefits has

been defined in the Bill despite
used in Section 27. There ls need

define this term in order to
to section 27 which calls for the

of non-monetary benefits in

e benefit sharing agreement between
entities and county

non-monetarv benefits" means anv benefit. other

term "stakeholders" has been used

n Section 6(1Xl) of the Bill. lt therefore
to be defined in order to lay out

various stakeholders engaBed in the
of natural resources and

ntitled to benefits from the prolect, for

nder the Eill the use of a natural

nization or

rcial benefit is

n and an

involved in the

for comme
exploitatio

Act shall

and u

pply to the following natural Act shall apply to the following natural
where the exoloitation is on land defined

sun
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ls; and

and genetic resources; surface and underground water;
forests. biodiversity and genetic resources;
wildlife resources;
industrial fishing;
wlnd
geothermal resources;
minerals; and

i) petroleum

of the natural resource
enter into a benefit sharing

ment with the County wlthin
the natural resource is exploited.

the Bill does not take
isance of the fact that not all

ploitation is public owned. For

some exploitation may be on

held or community held land
allowed under Kenya's land

ln this cases, mandatory
ng with the county as envisioned

the Bill infringes on

of private and communal
ndowners which is unconstitutional,

also serves to disincendvize
in these natural

this Act -

revenue
efficiency

people;

ma

in the
sha

rule of
the

be guided by the following
performance of their functions

equity;
and participation of the

and respect for human rights of

natural resources
and
protection and restoration.

and inclusivity;
and adequacy;

persons shall be guided by the following
in the performance of their functions

(a) transparency and inclusivity;
(b) revenue maximization and adequacy;
(c) efficiency and equity;
(d) accountability and participation of the

people;
(e) rule of law and respect for human rights of

the people;
(f) sustainable natural resources

management;
(g) environmental protection and restoration;

and

nder this Act -

addition is necessary to emphasize
all actions carried out under the Bill

ll be underplnned by the use

and tax policy to encourage,

friendly activities, such

climate mitigafion and adaptation
natural resource conseNation.

to discourage,opposed
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(h) incentivrzation of environmental

conservation activities
Section 6(1Xg) of the current Bill
provides that the Authorlty should
determine appeals arising out of
conflicts regarding the prepaction and

implementation of benefit sharing
agreements.

This is despite the fact that the
Authority coordlnates the preparation

of the agreements. section 6(1Xg)
rhould therefore be deleted to comply
with the concept of nemo judex in couso

ruo which is a natural iustice principle

lhat means "no person can iudge a case

in which they have an interest",

nstead, we propose the inclusion of a

new separate dispute resolution clause
that enables access to independent
,nechanisms for resolving confl ict.

of the Authority shall be to -
prepardtion of benefit sharing

an affected county and an

appropriate, determine the
by an affected entity engaged in

that are required to enter into
agreement under this Act in

the respective county

ministration of funds set aside for
to be implemented under a

monitor the implementation of a

ment entered into between a
and affected entityi
regarding the exploitation and

natural resource and benefit

appeals arising out of conflicts
ration and implementation of

ents;
government on policy and

of legislation relatint to benefit

establishment of benefit sharing

resource

determine
rding the

The fu
nate

ments
entity;

and,

the

sharing

sharing
nty govern

nt
in

sharing
advise the

rn exploitation;
oversee

(1) The functions of the Authority shall be to -

i(c)
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this Act;
build the

relevant sta

identify,

promote
promote

this Act;
promote

the

the

for

and timely payment of funds
local communities as provided

paclty of local communities ln

sharinE in consultation with

guldellnes on benefit sharing ln
the relevant stakeholders;
consultatlon with sector-specific

ntives and benefits to promote
of natural resources;
addition in natural resources;

content initiatives on the
exploitation of natural resources

restoration of the environment
of a natural resource in an

Authorlty

(c)

to

have regard to the following in

imposed on Kenya under any
treaty or agreement relating

exploitation of natural resources.

its functions - rnational treaty or agreement relatinS to the
of natural resources, their

on Kenya under anyobligations i nya has committed itself to a variety
international environmental law

or agreements that promote
resource conservatlon and

imate mitiSation. Such obligations
hould also be considered beyond

al 'txploitation."

functions of the chairperson have

been outlined in the Bill. lt is

to state the functions to in

to distinguish the roles from the
from those ofthe Director-
who is the Chief Executive

The Chalrperson shall be competltively
by the Public Service Commission and

nted by the President by notice in the Gozett?.

(2) (al

and

the

Chairperson shall be competitively
by the Public Service Commission

by the President by notice in



'!,,1'

t

a

I
I

I

'



t

CONSERVATION
INTERNATIONAL o
of the Authority and secretary to

Board. While the roles of the DG are

those of the Chairperson
not.

scope to ensure that the
complies with the lmportant

framework

proposed definition has anconduct its affairs in accordance
of the Schedule the provisions of the Conshtuhon of Kenva,

Board shall conduct its in accordanceBoard sh

the

24(1) (e) has been modified in

proposed recommendation in

of the fact that existing
ng agreements are not

made Just between affected

and county governments. On

e contrary there usually exist other
such as individuals, community

government entifies and
others, that impose obligations on

affected entity. ln fact, the Climate
(Amendment) Bill, 2023, already

pro,lect proponents to
'tommunity development

(f) is added to ensure
contribution of an activity

un ities.
with impacted

into account when

ln making
Authority
the total

the com

The
of

ing

the
Itv,

n8

the

and
ofa

not

shall, in consultation with the
Governors and relevant national

and upon conducting public

and review the amount of
payable by affected entities in

rticular sector where a written law

the royalties or fees.
determinatlon under Subsection (1),

capital investment of the affected

international market value of the
which royalty is payable;

viabllity of natural resource

of the exploitation on the local

the affected county and the
and

of the affected entity under any

sharing agreement with the

take into account -

recommend the modification of Section 24(

adding a new section (f) as follows:
(e) obligations of the affected entity under any

beneflt sharing agreement with the
county, anv communitv development
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Ities as a means of

of such projects.

ensure comprehenSiveness with
to the different impacts that the

can have on local
nities, both direct impacts (e.9.,

and indirect impacts (e.9.,

enforcement) should be expressly
in this Clause.

the

nment;
nity,

making a

Authority
rmination under Subsection
take into account -

of the exploitation on the local
affected county and the

this Section by inserting the words Clgct

) the direct and indirect impactl of the
on the local community, the affected

nty and the environment;

(4) ln determining the ratio
retained revenue amongst counties sharing
a resource under sub-section (3) the
Authority shall take into account -
(a) The contribution of each atfected

county in relation to the resource;
(b) The inconvenience caused to the

county in the exploitation of the natural
resource;

(c) The benehts enioved and costs incurred
bv each countv in the exploitation of
the natural resource; and

(d) Any existlng benefit sharing agreement
with an affected entity.

sharing the exploitation of resources usually
in benefits and costs. lt is

to determine the benefits and

borne by each county when
inlng the benefit sharing ratios.

example, the resource may majorly
based in one county but another

unty faces majority of the side-effects
the exploitation going on in the
county.

(4) rn d

(c)

retai

(a)

(bl

the ratio of sharing the
revenue amongst counties sharinS

under sub-section (3) the
shall take into account -
contribution of each affected

in relation to the resource;
inconvenience caused to the

in the exploitation ofthe natural

existing benefit sharing agreement
an affected entity

and

only one schedule in the
set out to guide the conduct of business

the board of the benefit sharing authority.
recommend the Bill create a second

that sets out a standard
lor all benefit sharing

rs1) Every

tn

entity shall enter into a benefit
with the relevant county

the exploitation of a natural
affected county.

(1) Every affected entity shall enter into a

ng agreement in the form of aereement

with the relevant county Sovernment
the exploitation of a natural resource in
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outlining minimum
for a fair and equitable

ld the Elll not adopt our proposal to
the schedule providing a benefit
template we propose that the

sharlng authority develop one to
partles and this requirement be

is also need for county
rnments to enter beneflt sharing

without causing undue
that ieopardize the operations

entities, hence the proposal for
prescribed timeline wlthin wh

a8reements need to be

sharing agreement.

out ln the Bill.

Every

(a) an affected entltv conductinP
environmentallv benefi cial activities: or

(b) an affected entitv alreadv subiect to benefit
sharinR under an existing written law.

nsert a new Section 27 stating as follows: with counties may be

or unnecessary In some
including where a project is

located on private or communal
nds, and a community development

or other such benefit-
agreement already exists.

propose an exemption for affected
ntities that are already sublect to

sharinS agreements under other
laws (to for example capture

andrun carbon

7 entity shall enter into a benefit
with the relevant county

before the exploitation of a natural
affected county.
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ready covered under the Climate

Bill for example); or
carrying envlronmentally
actlvities. A new dispute
provislon (Section 44) ls

to deal with any

(1) Every

the
by

sharing agreement shall be

respective county assembly prior
of the aBreement by the respecdve

additional wording as below-
(1) Every benefit sharing agreement shall be

by the respective county assembly prior
the execution of the agreement by the respective

Sovernment .4d_lhe_gggou35elqblylball

requirement ln thls section involves
aftirmative vote of a political body
has the potential to mire the proiect

in potentially drawn-out
and multiple layers

above and beyond what is

a very costly and time-intensive
These added burdens will

project developers from
ishing environmentally beneficial

to conserve natural resources
combat climate change in Kenya. we

a 30 day timeline within which
county essembly shall hear and

benetit sharing agreements,
they are deemed approved

to ensure the process is

drawn out.

new wording is proposed to enable
Local Benefit Sharing Forum to be

carry out its community
role under the Bill

by having full information
is necessary for ne8otiating

I Sharing Forum following new sub-section (8)rt
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ring aSreements and identifying and

ng the implementation

3 of this section is

The sub-section aims to
mpose criminal liabillty on every officer

a corporation regardless of
or intent and should be

off. Such punitive punishments

only discourage project proponents

b-section 4 ls vague, unclear and

an opportuniw for negative
It is not clear what breach

this Act means, there is need for
rity on what would possibly warrant

n atfected entity's loss of lts license
punishments issued without

rity of reason and or process would
project developers from

investing in Kenya

in the country.

n of sub-section 3 in its enttrety

An affected entity tho+€€n+i€s€5+€++i+b+ea€h

€++sis+€{ that is convicted of an offence within
this Act, may be liable to the cancellation of its
license(a) ln

furnis
(b)

(c)

an

this

u

(3)

(2) A

(b) ln

ils

to be

to

(r) A
(a) Fa furnish information required to be

to the Authority under this Act:

a statement which the entity knows

or which the entity has no reason

to be true, or
makes a false statement under

an offence.
who is found guilty of an offence

subsection (1) is liable, on conviction,

case of a natural person to a fine not
two million shillinSs or to

ment for a term not exceeding
years or to both such fine and

case of a body corporate to a fine not
ng five million shillings.
a body corporate is found guilty of

under this Act, every officer of
corporation is deemed to have

an offence and is liable, on
to a fine not exceeding two

shillings or to imprisonment for a

not exceeding three years or to both

who -

ent.

and

lm
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(4) An
of

entity that continues to be in
this Act may be liable to
of its llcense.

suggested amendment is aimed to
the reopeninS of neSotiations

the commercial and non-commercial

already agreed in benefit sharing

nts for onSoing projects.

a new sub clause 38(3) that states:

Blll does not contain a standalone
resolutlon mechanism and it is

e one instance dispute resolu6on is

ln the Eill is in Section 6 (1)

where the Benefit Sharing Authority
granted the functi on of "determln[lng]

oilslng out of conflicts
the preporotlon ond

ol benefit shoring

submit that the National Benefit

Authority is not an appropriate
to determine resolve disputes

the parties since it is lnvolved

matters such as the preParation

sharing agreements which may
a conflict of

to include one

and we

4d lll Anv disDute arisine under this Bill shall

be subiect in the first instance to the
disDute resolution mechanism set out in the
benefit sharins aqreement between parties

and be resolved within thirtv davs from the

date the disoute is raised.

(2) Where a disoute is not resolvable in
accordance with subsectlon (1) as a benefit
sharina agreement is not vet in force; the
benefit sharinq aereement does not contain

a displllqresolution mechanism clause; or
the dispute is not resolved within thirtv
davs as required, the dispute shall be

referred to the National Environmental

Tribunal.

new Section 4l othe
dispute resolutlon
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(3) where a partv to a disoute ln subsechon (2)

above is dissatisfied with the decision ofthe
National Environmental Tribunal the oartv

mav lodqe an aooeal before the
Environment and Land Court.

proposed addition.
a more neutral party through
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The National Assembly.

Dea

RE NDUM O T RCES BENEFIT SHARING

P D DEVEL PMENT N T PEACENET NORTH EAST

Pu to the invitation for memoranda for Kenya Gazette Supplement No. 177 (Senate

Bit ), the Natural Resources (Benefit Sharing) Bll 2022, Peace and Development

N rust-North Eastern Region, wishes to make the following submission as it relates to

the d how it can contribute to equitable and mutually beneficial sharing of water

between farmers and herders. The submission is based on experiences arisingre

between herders and farmers along the 400 kilometres boundary between

Ga nd Tana River counties.
ng that the bill aims at providing an overarching framework for establishing and

a system of benefit sharing between resource exploiters, the national government,
C

nments and local communities, considering that due to climate change induced

lities, water is becoming increasingly scarce, and a cause of intercommunal conflicts

competition over who gets to benefit from accessing and using water resources,

a need to have a dedicated sub-section in the bill that addresses equitable and

le access to water resources between counties and communities therein

und to Conflict over access and use of Tana River between Communities
n in Kenya has had immense benefits accruing from giving citizens an opportunity

to pate in governance at local levels, equitable share of resources nationally and

d lization of development. However, it has had downside especially emergence of

ased interests which are exacerbating already existing conflict formations may they

b c, religious or clan based among other fault lines. Among the interests are access,

nd sharing of transboundary resources especially in zones where county boundaries

contested. Demographic pressures, climate change induced vulnerabilities,

ng access and exploitation of resources inevitably have continued to incubate and

these conflicts
border areas between Garissa and Tana River counties, conflicts have persisted

out of contested borders and territories, access to resources especially water and

and competing resource uses-land and water- particularly between pastoralists and

VU

d

th
re
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fa is a contested 3-mile strip territory to the Tana riverbank which serves as the
n Garissa and Tana river counties

ny official justifications for the three-mile strip exists, within the historical context,

ausible rationale for the three-miles strip is that the colonial government and post-

ment retained the three-mile strip largely due to fears-real and imagined-that

inantly Somali regions on Northern Kenya wanted to secede and join the "Greater

Th

the

re

ca rical injustice especially for a county that has had very painful experiences in the

ln case of such secession, the three-mile strip sought to ensure that Tana River

in Kenya. Decades later, this unresolved three-mile strip question remains a classic

th
er

n

mile strip between Garissa and Tana River counties is a flashpoint for farmer-

ict which has been enduring. Factors which have led to these conflicts are:

g sense of historical grievances especially by pastoralists on the colonial

ndary between the two counties;
ate change induced vulnerabilities which are intensifying conflicts over access to

and water resources leading to frequent incidences of violence causing deaths,

and losses;
mographic pressures;

itical incitements and admi nistrative dynam ics;

ckage of access to the river and ddestruction of crops: On one hand, herders often

fi d it challenging to access the river due to farmers blocking access and this forces

m to drive their livestock through farms where they destroy crops. ln retaliation, the

slash the livestock with machetes. This has led to a loss-loss situation, with

losing their crops and herders losing their livestock. At times, this has led to
clashed between farmers and herders

ln el ht of the ongoing conflicts over access to water between the herders and farmers,

obs that, access to water is a right enshrined in the constitution and is critical to
in g livelihoods, and the Constitution of Kenya, 2010: Article 69 (1)obliges the state

SU sustainable exploitation of the environment and natural resources and the equitable

the accruing benefits.

o make the bill more inclusive of different scenarios where natural resources are

ted, in part one, sub-section 2 on definitions

a. Expand the definition of affected entity to include communities that have to

share a natural resource either for subsistence or commercial purposes;

b. Expand the definition of exploitation to include non-commercial benefits such

as subsistence.
c. Redefine local community to mean people living in an area within which a

natural resource is situated instead of in a "Ward"
d. ln place of people displaced to make way for the exploitation of natural

resources, redefine as "people negatively and directly affected by the

exploitation of natural resources".

abou
Tho
the

ial
re

col

a

of

S

S

to

T recommend the following for inclusion in the bill
n
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the nciples guiding the bill, include the principle of "Equitable but
ate

resou

j
d

p

1

ct nee
anne , ensuring that everyone has access to the necessary resources or

rt to thei r specific requi rements.
ng e critical importance of water as a natural resource, have a sub-section

and equitable access to water resources. The section should makeefi

om

art ll,
the a

t will help address the many violent conflicts between pastoralists and

access to water resource.
ection 6 which addresses the functions of the Benefit Sharing Authority,

a mandate to develop guidelines on natural resources sharing

unities in situations where equitable share of a natural resource is
to rvival and livelihoods of affected communities. E.g. riverine resources

ader d inclusive definition of benefit sharing to capture equity, monetary and

gains such as access to water resources e.g. rivers.

needs". The principle recognizes that while addressing a particular

allocation, or policy development, different individuals or groups have
or requirements. These needs should be addressed in a fair and

establishing and demarcating water corridors for herders at intervals of
This will affirm the principle of "Equitable but differentiated needs".

a

, 2 (d), on composition of County Benefit Sharing Committee, include

ion of in the membership.
2 (B), include "the County Chief Officers responsible for matters relating to

in the respective counties shall serve as joint secretaries to the

on

ral
mittee

nk
!-

Sharif bdi

Coordi ator, North Eastern Region
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ilgL.l)rics ,lcc(l lo l'rr nrel lrr:lirlc slrurir:rr ol' he rrclitr irccruc(l. I ltcsc rrgcrtuics inclttclc t::ltt:

()rtlrrtlzulirlrrs strch li \\'rtlcr [{e'strtrrcc Isct's,.\ssrteiatitttts. ('ottttttttttilr ljtlrcst i\ssociltliotts ittttl S

I)lllul ilI t'cs(lltrccs.

S grccilic coru nl(.rr ls :

I'r'clinrirrtrrr: ('llusc I - Itcr icrr tlrc tlcliuilion ol' lhc lcrrus "u./'/ut'tctt .,tttil.t"' cut'tcnll-\ tr-'itriitt:: '

(il',1!ttni:rttiun t,t'l)(t',tutt in.-.tlrttl itt tltr',.'.tltlttiltrlitttt ttl i tttttttt\tl t'<:.\'t)ltt'c( ttt t'catl:

Allictcr! entil-\. "utt ()t',q(tui:itti(tn t)i'lrt'r'.t'ort ittolR',1 itt tltL'(otts(rvuliott, nt(nu!l(tt1rtt! rtr r'.rlthtirtttit
()i d nulttt'dl /'c.\(lt//'('('\

.,\plllicalion rrl'lhc ,\cl: ('l:rusc 3 - llrc lrill nt'cds lo rccogttizc tiritt lhut'c ittc tr;.tlttt'ltl rcsollt"cus ttltrrsa I
tcldirt is _rct lo hc dctcrruilrcrl. lhc ccosl'stclll scr\ iccs ol'lcrcd lrl tlrc rcsourccs ttccci tct ltitvc il rlltrc. l'his
irrclcascs llrc natural rcsoLll'ccs hcucllts ancl corrtrilruticlus. Tltcsc scl'\,iccs include cleitrt air. rttirrlall. clcalr rr
shcltcr. carbon sequcstration und nrcclicinal valucs. Arnond Clause 3 as 90lbllorvs:

AI)D {g) soil itttd srttti.
,\l)l) (lr) l'lcr.rsrslcnr scr\ iccs rrlrose r;lltrc is 1r.'t to lrc clctcrtttittccl.

(iuirling llrincilllcs ol'llcrrcfit shlrilrg: Clarrsc -l - Anrcnrl to inclrrtlc lhc prirtciplc of cos(s:tn(l c()s

slraring.'l"hc hill is skcrrcd to lilcus on bcncl'its rrithrrut lirctorirru tlrtrsc tlrlt inl.cract rr,illt rtatural rcsrtut'css h

lir,cstoek nrcdatiorr irrrtl clustrtrction ol'llt'()l)crt\. llrcsc c<tsts sltrlul<l hc ittcluclccl to clrsltiott cotrtttttttritics [lt

utttl t'o.st ./rril'iil.q" as a p[irtciltlc t() r'cil(i:
('lutrsc J. (g) "rr'<'r,r,(tti!iott rtrt,l /irr'tttrirtx itl Ltt.\1.\ ttit./ c(t.tl tlrurirt,g"

Collcctitrn of rovrlties un(l l'ccs: (llausc (r - ..\rncntl ('luusc (l (l) hr :rcldirrg "t'clt'wttrt .tlultt'ltttlclt't't ttttt
c' U n t rt t ttil i I i t:.r" t0 t'c"itcl as :

writtan lut tloc,t rtttl 1tt'ascriltc lha nt.l'ulti<r.t rrr'./cr'.s ".

('ollcction ot'r<l.1,rltics ilnd ltc: Chusc I (i): ('orrrnrunilics lreur thc gl'cillcst reslx)l]sihilily atld costs t()\\xrds
prol.c'r:Lit'lrr lutd cotlscrvution ol'r'rillurrll rcsol,.rrccs. 

'l lrc tlill rtccds to providc lor adcquate inccntivcs.
Amcnd clarrsc tl (-3)to irrcrcase thc;rclcerrtagc lirrconlnurril)r prrr.iccts llorn 40 to 6096 ttt rcad ls:

1tt'ctiat:t.r geilred lowunls pt:otactirrg, cottscrriilg utrd pronruting susloirtuble usa oJ'naturul rklourc(s
:lJrilc J0%, shull bc utili:al./br thc hern./it tt/ tlrc erttirc ('outtlt'.

Sirrcc Kcrr.r,il docslr't havc rr lrrrge. lriglrll-prolitoble c\trilctivc inclrtstt'-r'o11 \\hiclt to basc n Sttvcrcigtt \\'calth

horclcr tirx srrch as thc l:lL I is cloine.
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Wc rrairr a rrorr-yrolitical anci n<it lirr prolit rrrcnrtrcrslrip Srlcictl. Oul ttlssrort ts

tal r'. cstalrlishccl irr I909 trr pr'()t)rotc thc sLudl attcl conscrvation ol'nr.lturc ilt
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practical aclion. Wc rvolk rvith artcl lbr 1rcoplc - to irttprorrc their c;ualitl'ol'
as a rcsult ol. rtatut'c cottscn,tttitln. \\'c collabotutc rvith othcrs ttltct'cver
rrational. rcsiorral ol global Iclcls. lirrking rvitlt cotrttlunitl'gt'oups.

csses. urrivcrsitics and civil socictl sroups tcl ittcrcasc' tlte intpacts ol'our
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rrdcd t Naticlrral Mtrsculns ol'Kcrrva. no\\, el rvorld-rcrtorvned iltstitLrtiott lilr tesearch
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ivities since 1909
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u/itdt Works is a community-centred forest conservation company that develops and
tm reducing emissions from deforestation and forest degradation (REDD+) projects

our projects, we ainl to enable local communities and governnrents to protect
nd biodiversity, develop sustainable livelihoods, and meet the goals of tlre Paris

conrnrents on The Natural Resources (Benefit

s first ever REDD+ project registered under Verra
Corridor Project is 200,000 ha, generating over 1.5M tons of carbon credits

As part of the benefit slraring agreenrent with conrmunities, over US$1.6 million
n invested in Taita Taveta's public services over tlre last three years at the direction

community, including in water infrastructure, roads, healthcare, education, and

rading.and Sharing Bill
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witdt Work is the largest REDD+ project developer in the wortd by historic carbon credit
, and the largest project developer in Africa.
REDD+ project was the Kasigau Corridor Project irr Taita Taveta County. lt was alsoOu r

the
The
per
has

of the
agricu

uction
Kenyan Governments efforts to ensure the benefits of any natural resource

shared fairly, and the rights of indigenous peoples and local communities are
Kenya is pioneering the way forward in these areas

,W€ are concerned that conservation projects, including those that issue carbon credits,
be as falling within the definition of 'exploitation'of natural resources in the bill. lt
not how this bill links to other, related bills, such as The Climate Change (Anrendment)
The
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Ccxrrnerrts
There are other bills assented and in development that will make benefit sharing requirements of
carbon projects:

The Climate Change (Anrendnrent) Bill 2023 requires conrnrLtnity development agreetnents

in carbon projects. These agreenrents see that 4Oo/o of aggregate earnings from larrd-based

projects is nranaged and disbr-rrsed to the contmunity.
The Carborr Credit Trading and Benefit Sharing Bill, currently in draft fornt, is also making

benefit sharing requirements of carbon projects.

As sr-rch, we would ask tlrat the Natural Resources Bill makes it clear that these projects do not fall

witlrin its jr-rrisdiction. lt will not be possible to satisfy the finarrcial requirements of all three bills in

tlreir current form. Nor will it errable any future land-based projects to be developed in Kenya, as

they will be financially unviable.

The bill itself asks the Benefit Straring Authority to identify incentives and berrefits to promote the

conservation of natural resources. One way to do this is by incentivizing nature-based solutions,

that are nrade feasible by selling carbon credits on the carbon ntarket, rentoving any reqltirentent

for public fr.rnding.

Reconrnrendation:;

Make clear that conservation and nature positive projects do not qualify under the
defiltition of 'exploitation'. Tlre definition is unclear, as it refers to the'use' of natural

resources. This could encompass conservation or even projects wlrich uplift biodiversiuy

Defer to the Clinrate Change (Amendnrent) Bill 2023 for all carbon related benefit sharing

requirements, so as not to double tax or confuse.

Remove reference to the Wildlife Conservation and Managentent Act $VCMA) at Article

41. The inclusion of the Natural Resources (Benefit Sharing) Bill in the WCMA will

disincentivize wildlife and biodiversity conservation, ntaking it more difficult for Kenya to

achieve its sustainability targets.
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THE NATURAL RESOURCES OF KENYA WORKIN

Transparency International Kenya

Transparency lnternational Kenya (Tl-Kenya) is a non-profit organization founded

in r999 in Kenya with the aim of developing a transparent and corruption free

society through good governance and social iustice initiatives. Tl-Kenya is one of

the autonomous chapters of the global transparency international movement that

are all bound by a common vision of a corruption free world. The mission is to

champion the fight against corruption by promoting integrity, Transparency and

accountability.

Kenya Oil and Gas Working Group (KOGWG)

The Kenya Oil and Gas Working Group (KOGWC) is a public interest network that

advocates for sustainable development and good governance of the nascent Oil

and Gas Development Sector in Kenya.

3. Community Action for Nature Conservation (CANCO)

Community Action for Nature Conservation is a public interest EnvironmentalCivil

Society Organization registered underthe NGO Coordination nct (199o) of the laws

of Kenya in zoo3. lt consists of multi-disciplinary professionals and practitioners

motivated and committed in advocating for and contributing to good

environmental governance, conservation and sustainable use of natural resources

and responsible develoPment.
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4. Conservation Alliance of Kenya

Conservation atliance of Kenya a membership organization registered in Kenya as

an umbrella body to advance the preservation, protection and management of
wildlife and its habitats and features of landscape with geological an

physiographical value in Kenya.

5. NATIONAL ALLIANCE OF COMMUNIry FOREST ASSOCIATIONS

This is an umbrella association of all registered Community Forest Associations in

Kenya. lts main activity is to lobby policies and advocate for the rights of
communities.

6. KENYA WILDLIFE CONSERVANCIES ASSOCIATION

The Kenya Wildlife Conservancies Association (KWCA) is a national landowner and
community led membership organization, established in zor3 to catalyse the
growth of, and act as a cotlective voice for community and private conservancies in
Kenya. KWCA works to create an enabling environment for conservancies to thrive
by advocating for the right poricies, laws and incentives, and supporting them
through information sharing and capacity building. KWCA's network consists of tg4
wildlife conservancies from across 3t Counties covering more than 7.r million
hectares, directly impacting the lives of 93o,ooo households and securing the 65%

of the country's wildlife that is found outside national parks and reserves.

7. KENYA NATIONAL ASSOCIATION OF WATER RESOURCES USERS' ASSOCIATION

The Kenya National Association of Water Resources Users Association is a national

forum bringing together all the Water Resources Users in Kenya. The Association

advocates for good Water governance and sustainable management of Water
Resources Management in Kenya.

8. NATIONAL ENVIRONMENT CIVIL SOCIETY ALLIANCE OF KENYA

This is an Alliance of individual CSos that articulate and advocate for issues on the
environment and Natural Resource Management in Kenya.
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EAST WILDLIFE SOCIETY

lhrs rs organization dedicated to maintaining and improving one of the most

pristi and rich natural resources left on the planet.

/

INTER]RELIGIOUS COUNCIL OF KENYA
I

This isla coalition of all major faith communities in Kenya that works together to

deep{n interfaith dialogue and cotlaboration among members for a common
I

ende{vour to mobilize the unique, moral and social resources of religious people

and ress shared concerns.

NABLE ENERGY ACCESS FORUM OF KENYA

This

s

a forum bringing together energy sector players in Kenya to enhance multi-

older engagement in addressing challenges facing energy sector.

12. CHAMBER OF MINES

This an organization representing the interests of Kenya Miners and Mineral

OCIATION OFWOMEN IN ENERGYAND EXTRACTIVES IN KENYA

is a Nationwide organization that aims to connect women in Kenya with

nal and business opportunities in the extractives value chain through

ng relationships and sharing knowledge and experiences.

13. TURALJUSTICE

is a Pan-African Organization for lawyers for communities and the environment

lizing in human rights and environmental law in pursuit of both social and

ronmental justice.
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t4. Drylands Learning and Capacity Building lnitiative (DLCt)

This is a national organization with aims to improve policy and practice in the horn

of Africa.

INTRODUCTTON

Environmental Civil Society Organizations and Community Based Organizations listed

above convened and had an opportunity to review the Natural Resources (Benefit

Sharing) Bill zozz. This written submission is premised on civil society and public

participation requirements and duty to ensure good governance by duty bearers that will

ensure revenues accrued from the sustainable utilization of natural resources benefit the

people of Kenya as well as ensure the protection of both the environment and human life.

The Natural Resource (Benefit Sharing) Bill zozz is a positive step in establishing a system

of benefit sharing in Natural Resource utilization by both the National Government,

County Governments and local communities. The Kenyan Constitutional under Article 69

gives the National Assembly the obligations to legislate laws and Regulations on the

environment and Natural Resources for intergenerational and intragenerational wealth.

Based on the expertise, experiences and tacit and explicit knowledge, allthe above-listed

organizations wish to make the following general and specific submissions and

recommendations for consideration towards the improvement of the bill: -

GENERAL COMMENTS

The bill needs to be harmonized with existing laws that govern natural resources

including the Mining Act, zor6, Petroleum Act, 2019, Energy Act, 2019 and Fisheries

(management and development) Act 2016, Natural Resources (classes of

transactions subject to ratification) Act no. 14 of zot6, Environmental Management

and Coordination Act, 1999, Wildlife Conservation and Management Act 2oi3,

Community Land Act zot6 in orderto avoid conflict on between the billand already

enacted laws.
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ral resources fund proposed under section B (z).

them

. The

ApP

While e bill proposes to include a provision on Access to lnformation under the

Miscell neous Provisions Section, Access to information is a fundamental right

provid d for under Article 15 of the Constitution of Kenya. lt is very critical for

enha g the participation of citizens in decision making processes that affect

luding the management of natural resources. ln this case, access to

ation including contracts and benefit sharing agreements entered into will

also p enhance transparency and accountability among the duty bearers.

lnclu on of a local community benefit sharing agreement in addition to the county

sharing agreement, or rather, an elaborate guidance on how local

ities'interests will be reflected in the county benefit sharing agreement.

5

6.

7.Th
at

ill should propose a model benefit sharing agreement to be included as an

ix, outlining basic provisions, including rights and obligations that must be

ined in benefit sharing agreements.

i

l
I

Trartsition provisions should provide for timelines for the establishment of the
I

various Funds referenced under the Bill.
I

rt 
"/aif 

f shoutd incorporate provisions specifying a transparency and accountability
I

critfria for the allocation and investment of the benefits.
I

/

Bill does not clearly bring out the element of public participation. lt is not clear

point in the benefit sharing cycle the public should be involved. The

p ic/local community should have power to negotiate.

8. e Natural Resources (Benefit Sharing) Bill zozz makes reference to the draft

reign Wealth Fund Bill, zor9. Proposal to fast-track the enactment of the

reign Wealth Fund Bill zotg in order to operationalize the futures fund and the
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orandum of the Samburu Women's Trust, an indigenous wornen-led institution based in

the advancement of wonren and girl rights among indigenous communities in the

SHAIRING BILL, 2022. Our conccrns and issues are captured below;

is on prcliminarics of thc proposcd lcgislation and makes a delinition of the various
covcrs;

of as a natural resourcc is not incorporatcd here. The indigenous and marginalized people

Kenya in a large swathe of lancl territory wiclely exploited for infrastructural development and

I proj ts. Way leave for progranrs such as I-APSSlll'or KETRACO power transmissions eat

land without corlpcnsation or consultations lcaving pcoplc hclplcss and subjugatcd to
I admin tration. Thc contcxt ol'lancl as a conrnrurrity natural rcsourcc shoulcl bc rcvicwctl

of the ll cxpounds thc guidingprinciplcs of tlrc proposcd law.'fhcy includcs n) transparcncy
ivity; rcvcnuc maximization and adcqulcy; (c) cllicicncy and cquity; (d) accountability

cipation of the people; (c) rulc ol'law and rcspcct lbr human rights of the peoplc; and (l)
natu I resourccs managcmcnt. This is good

w 's Trust proposes that in addition, a sub clause in the section should ADD that //rs

shall be interpreted itt o mrutner lhut pu'nil.s lhtt advances lhe right,s ctntl inlerests o/'the
lies

t ng lloard of the Authority is estnblishcd under Scc 7 of the Bill
l'or a iew of the various tlrenre sectors iderrtifiecl to rationalize orreduce therrr (they are too

othcr ent ones such as fishing and wildlifc ill'c not cven included). This aspect of nomination
sider so categories of Boarcl represcntation ll'om stal<cholder groLlps such as Privatc Sector,

ition I Cornrnunity Mernbcrs, ctc. instead of thc scctoral tlrerne groups
. .1.

Authority has widc ranging ancl irnportarrt lurrctioris inclucling tlrc potcntially
ial sibility of idcntifying countics that rccluirc toicntcr in

exp on of natural resources within thc countics. iAs suclr

srorls requi red/necessary

1A(;T . EMPOWER . ADVANCE

t"'[lryt{psffifis as

an appeal fi'amework
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c Bill ip on Collection of Royaltics and Fccs.
l

I

I

a revie[r,, ol'the forrnulae to a 50: 50 ratio lor the reason that the host counties play sigrrificant

ntain thc natural rcsourccs and should cnjoy thc bcnefits of thc

arc cstablishcd unclcr Scc 28 of the Bill with powcrs, among

ty Governnrent prior to entering into a county benefit sharing

are

that t

se

lly important for clevolved governance in natural resource extraction and benefit

membership of thc committees, of five cotnmunity members elected by the people

bi

thc as cnvisagcd in Scction 28 (2) (c ) altlrough a big improvcrrcnt tl'orn thc prcvious

ENSUR that social and ethnic ntinorities are representecl in the committees

r vrew the provision in Sec 29 (c) and (1) giving the cornrnittee powers to respectively

of uroncy to be allocatecl to each local community from sums devolved under the Act"
ations to the county government on plojects to be funded using monies which accrue to

t pursllant to this Act" should be rcrnovecl altogether. This is because the furnctions

and allocation rolcs of Mcmbcrs ol'Courrty Asscrnblics and also ran countcr to thc

Cou Benefit Sharing Forums as envisagccl in thc law

ing he linancial provisious on the proposcd law

of National Wcalth Sovcrcignty Fund and National

tlris law with a vicw of including a sustainability

the conrnlon good of tomorrow and the future

N resources do get depletecl arrd it is only critical to reconsider this anomaly with the law.

is scction can givc gniclancc in cncouragirrg corporate social rcsponsibility prograrns of'

lbr the

rS the affected areas, and encoltrage conrpensations into community initiatives for conrmon

ld be where mass technology transf'er initiatives would be suggested as some of the

els by the investors

Womcn sUPrcsidcnt Indigcnous Womett Clouncil
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The Northeostern Conservoncies
Associotion (lteca)
P.O. Box 1774-701OO, Gorisso, Kenyo
lnfo@neco.or.ke / r,rnrvw.neco.or.ke

E coilsERvAllclf 5 ASsoclaTloH

JOROGItr,S.

C
P x 4I842-00r00,

of the National Assembly

oBI, KENYA.

30th st2023
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rth Eastcrn Conservancics Association (NBCA)

ON THE NAT }-IT
SEN TE BI

e, the North Eastcrn Conservancies Association (NECA), having reviewcd the Natural
esources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022), hereby subr-nit our proposals and

k

prirnaryairn is to ensure that the provisions of the billguarantee eqtritable distribution of
ral rcsourccs, cspccially for comtnunity landowncrs.

Exclusion of Wildlife from the Bill:
ildlifc is an integral componcnt of our natural hcritagc. It should not be categorizcd as an

extractive natural l'esource." As sr-rch, we propose that wildlife be excltrded fronl the bill's
srons

. Factor in Conservation Costs:
t is paramount to factor in thc cost of wildlifc conservation when dctcrrnining the benefit-sharing

ratio for wildlife resourccs. This will providc a rlore accuratc rcprcsentation of the financial
challcnges and cornmitrnents faccd by stakeholdcrs involvcd in conscrvation efforts. Espccially
cornmunity conscrvation.

3. Considcration of Land Ownership:
The bill should give cxplicit consideration to land ownersltip, notably the distinction betrveen

national parks, reservcs, private, and cornmunity conservancies. The beneflts accrued fi'om these

areas should be apportioned in line with ownership and tlie contributions rnade by respective

stakeholders.

0 i 5il ?fi;i3
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The Northeqstern Consgrvqncles
Assoclqtlon (tgca)
P.O. Box 1774-7O1OO, Gorisso, Kenyo
lnfo6lneco.or,ke / lrnrw.neco.or.kec a3aoctarloll

S

76 of the WCMA:
76 of Wildlife Conservation and Management Act (WCMA) provides vital incentives

We strongly advocate for its retention as it is essential for incentivizing
conservation efforts.

the Community Lands Act 2016:
be reconciled and aligned with the provisions of the Community Lands Act of
that community rights and interests are adequately protected and championed.

Participation in Decision-Making:
of ownership and responsibility, local communities should be actively involved

processes regarding the exploitation and management of natural resources

Impact Assessments:
of natural resources should be preceded by comprehensive Environmental

(EIA) to ensure that activities are sustainable and will not lead to ineversible
degradation.

t:
ofthe revenues generated from natural resource exploitation should be reinvested in

conservation and community development projects to ensure sustainability and

welfare.

we believe that these proposals will promote the equitable and sustainable
natural resources benefits, especially for community landowners. We appreciate the

provide input and look forward to a bill that genuinely safeguards the interests of all

Sheikh
North Eastern Conservancies Association (NECA)
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Pastoralists Altiance
for Resilience and
Adaptation Across
Nations
Building ond strengthening resilient, tronsformotionol
portnershlps ond sociol movements

i

l

lV/emorandum to the National Assembly
,tlr"ntal committee of Environment, Forestry

Mining on The Natural Resources (Benefit
Shafing) Bill 2022 by

ndsitience and Ada

i

l

offl

(PARAAN)

ce PhysicalAddress: - Kimathi Road
KIO PLAZA
2nd Floor - Room No. 207
P.O.Box 94-100400,
Nanyuki town, Laikipia County

Pastoralists Alliance for
ptation Across Nations
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1 BACKGROUND INFORMATION

!ntroduction1

{

behalf of member organizations of Pastoralists Alliance for Resilience and Adaptation

Nations (PARAAN), I wish to thank Hon. Sen. Danson Mungatana for sponsoring this

bill that seek to provide a legislative framework for establishment and enforcement of a
of benefit sharing in natural resources exploitation amongst the concerned parties of

ross

enacted as a law, thls legislation will open a new chapter in the history of this country and

e nation, the chapter of advantage to custodians of natural resources and respects to basic

of indigenous peoples as enshrined in Constitution of Kenya 2010, United Nations

clarations on the Rights of lndigenous Peoples (2OO7), the African Convention on the

conservation of nature and natural resources (1968), the Africa Union Agenda of 2063 and the

ILO convention 169 (1989) among other such national and international legal instruments.

This memorandum which seeks to add a voice to settling of the protracted conflicts among

investors/state and custodians of natural resources against unwarranted exploitations of such

resources, is developed as response to print communication on daily newspaper daled 22"d

August 2023'from National Assembly inviting the public and stakeholders for participation in

formulation of The Natural Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022).

Taking this advantage as provided for in Article 118(1)(b) of Constitution of Kenya, the leaders

of various indigenous communities under the burner of PARAAN converged on Friday 1"t

September 2023 in Nanyuki and developed this memorandum for consideration by the relevant

committee of national assembly. The alliance membership comprises thirty-one (31) indigenous

people organizations drawn from across eight (B) counties as detailed in the Annexl of this

memorandum.

Further, it's important to note that, PARAAN is a social justice movement with the purpose of

consolidating a collective voice on the inclusion and rights of indigenous peoples to promote

self-action for the mutual benefit and well-being of indigenous peoples and minorities.

The alliance environs protecting and promoting collective rights and resources of indigenous

peoples and minorities for sustainable livelihoods in Kenya and the entire EA Region. ln recent
years, the natural resources of these indigenous communities have come under unprecedented

external pressures that are seriously affecting the unique rights of indigenous peoples and, by

extension, their food and livelihood sovereignty, a situation that make this bill so timely.

2.0. SUMMATION OF THE ISSUES/CONCERNS

Under the current arrangement, we wish to highlight the followings: -

1. Almost all natural resources envisioned under this bill are found in the territories/landscapes

occupied and owned by different indigenous communities collectively.

2
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That due to systemic deep-rooted marginalization's from all successive regimes, the

indigenous communities who are major custodians of the targeted natural resources have

limited access to information including the print communication inviting public for participation

in formulation of this bill.
That, the limited number of days slotted for public participation (22"d Aug. to 4th Sep. 2023) is

insufficient and so is the means of communication used, as print media is not easily

accessed by all communities across the country.

That, the bill is not clear on prior knowledge required of any community to be possibly

affected by the exploitation of any natural resources in question.

That, the bill is still vague regarding the selection processes of community representatives,

that are supposed to sit in the benefit sharing fora of the respective counties. lt is inevitable

that selection processes are conducted in a democratic and informed manner and that the

finally elected community members are rightly approved by the respective governor and are
protected from other interest groups.
That the bill is still vague in how to operationalize the resource exploitation and benefit

sharing administratively. We propose the bill to be accompanied by an explicit by-law that
states clear procedures.
That, some of the natural resources are found in areas that are inhabited by a various

number of indigenous communities of whom some are even more marginalized and less

represented than others.

OUR PRAYERS TO THE THIS RELEVANT HOU SE COMMITTEE

rd to the above, we hereunder briefly make the following prayers to this honorable

rtmental committee as follows: -

1. The concerned authority be compelled to allocate more time for comprehensive public

participation to ensure that the voice of all concerned were heard as required the law.

2. The invitations for public participation in the bill to be made through local radio FMs to

ensure wider audiences and participation.
3. The Title of the Bill to read: -

- The Natural Resources Benefit Sharing Bnl2022.
INSTEAD OF: - The Natural Resources (Benefiting Sharing) Bll2022

4. The benefit sharing rations out of revenues generated by the action of concerned entity

be clearly quantified in the provision of the bill; by indicating what percent of the total

revenue to be given out by affected entity as benefit other concerned parties.

5. The bill to have clear provision for free prior informed consent as provided in the law.

6. The concerned authority in this and any other matter of this nature to be compelled to

observe the rule of law.

7. The billto be accompanied by an explicit by-law that states clear procedures of resource

exploitation and benefit sharing.
8. The concerned authority to look into rightful selection processes for community

representatives (especially in the case of extremely marginalized communities) and into

their protection of the rightfully appointed community members from other interest

groups.

3
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thi honorable departmental committee grants any other favorable remedy as it

and justiciable.eems

to this memorandum, we the leaders of indigenous people organizations

annex of this memo) emphatically believe in what is stated above and hereby request

le departmental committee to consider our above stated prayer and further

as on s as situation allows.

and t letter of the supreme law is explicit in its reference to public and stakeholder

ntn ulation of new laws and we willtherefore stand to resist any attempts from

rters to he contrary against our full participation in formulation of this law, which

us more than any other interest groups.

ks

Organizations

4
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:.P N MEMBER ORGANIZATIONS: -

)RG CONTACT OFCOUNTY
OPERATION

NO.

l1
Laikipia, lsiolo, Samburu
and Marsabit

1 tdig
,dva
MP,

us Movqment for Peace
ment anU Conflict Transformation
-) rRUSh

Mali Ole Kaunga

+254 722 663 090

Dr. Hussein A. lsack

+254721 301 150

lsiolo and Marsabit2 livul Irust

lsiolo3. ,anc

let (

nt, Advocacy and Research
aso

n

N)-
Guyo Adi

+254711 963 593

ndiE Ivlarsabit and lsiolo4 es and lnstitution for
ent (l tD)

Mohamed Dida

+254721 BB1 397

Laikipia, Samburu, lsiolo
and Marsabit

5. Womef

i

I

u Trust Jane Meriwas

+254 722 BB9 973

Grace Lolim

+254727 046 313

lsiolo6 rnder Wptch

Shoba Mohamed Liban

+254 726 844 850

lsiolo7 Wofen for Health & Education

l

lists

Halima A. Racho

+254710 961 194

lsioloB. Link
I

I

Sace

Emily Rosa

+254711 595 100

Laikipia and lsioloI
I'

acesetter[NDP]w Dawn

Laikipia10. Laikipia' Irust Jeniffer Koinante

+254 705 375 288

Monicah Yator

+254 722 597 332

Baringo11 lndi odnen

I

I

ous W and Girls lnitiative

Laikipiardo Girls Empowerment Program Josphine Ndirias

+254 713 634 728

12. [t/u

Margaret Seraiyon

+254 702 624 224

Marsabits lnitiativeist13 P
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14. aas Heritage
i

l

ultural Linda Lissah

+254718 156 173

Laikipia

1 5 asa g

l

/omen roup Juliana Rono

+254 720 805 235

Kajiado

Baringo1 6 ndo
etw

lndigenr us Women Empowerment Christine Kandie

+254726017 464

Baringo17 .rdo WelfarelCouncil Wilson Kipkazi

+254 721 549 649

1 8 digt rs Peoplps Climate Change Watch Mohamed Yusuf

+254723O71 576

Garissa

Samburu19 nvtr, rental Jultice Team Samburu Trizah Rono

+3254 724 513 775

lsiolo20 oml
ritial

ity Emp$werment and Development

lcEDl) i

Salad Boru

+254722 915 699

Laikipia21 aikig

ritial

,lorth
(LAN

Coln m unity Conservation

"q)

Bernad Lolasho

+254 743 208644

Baringo22 

ll
afln nd Youth OrganizationNomen f Eunice Lepariyo

+254 722 232 007

Marsabit23 

ll

rr Resealch and Development in
(cRDD)

Hussein Tadicha

+254 721 839 306

24 

ll

Management Organizationesource

)

Ekitela Fredrick Lucas

+254 721 B4B 474

Turkana

Samburu25 larti

l"

rown Peace lnitiativee Home Benjamen Lokor

+254721 813 060

26 iura Women Group Christine Louwai

+254 722 662 798

Marsabit

Laikipia27 c Direct Edward Ramat

+254 726 968 030

lars Nuria Golo Marsabit28 I Womeri Advocacy and Development

6
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(

lfirsar {tion 
(MV ,ADO) +254 725 401 221

2e 

ltr''
Well-Be

I
ing lnitiative for All (SWIFA) Gabrella Lorere

+254 700 388 808

Samburu

30 

l["
Pastor,I alist Livelihoods James Orre

+254 704 000 204

Marsabit

31

llJ-'
I ralega

l'
s Organization (LAPO) Manasseh

+254 723 121262

Laikipia
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