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The Office of the Controller of Budget (OCOB) is established under Article22S
of the Constitution to oversee the implementation of the budgets of the National
and county Governments by authorising withdrawals from public funds as

established under Articles204,206 and207 of the Constitution of Kenya. Arricle
228 (5) of the constitution requires the controller of Budget (coB) not to approve
any withdrawals from public funds unless satisfied that such withdrawals are
authorised by law. The CoB is further guided by public finance principles
articulated under Article 201 of the Constitution, which requires public funds to
be used prudently and responsibly.

a. oversight Role: 'lhe coB oversees the implementation of national and
county governments' budgets per Arlicle 228 (4) of the constifution. This
role involves monitoring the use of public funds and reporting to parliament

on the utilisation.
b. controlling Role: The coB authorises withdrawals from pubric funds,

namely, the Consolidated Fund (Article 206(4)), County Revenue Fund
(Article 207(2)(3)), and Equalization Fund (Arricle 204(9)).In authorising
withdrawals, the CoB must be satisfied that the withdrawal is in accordance
with the law and permitted as stipulated under Article 22g(5) of the
Constitution.

c. Reporting Role: By preparing statutory reports (quarterly, annual and
special reports) to the Executive and Legislature on Budget implementation
of National and county governments (Article 228(6) and sections 9 & 10 of
the coB Act. Through these reports, the controller of Budget ensures

continuous monitoring of the usage of public funds.
d. Advisory Role: Providing advice to parliament and county Governments

on financial ntatters, including where the Cabinet Secretary responsible for
the National Treasury exercises his mandate to stop the transfer of funds to
a state organ or public entity.

e. Investigation Role: conducting investigation through the controller of
Budget's initiative or following a complaint rnade by a member of the public
on budget implementation matters under Article 252(l)(a) of the
Constitution.
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I Dispute Rcsolution llole: Undertaking alternative dispute resolution,

namely reconciliation, nlediation, and negotiation, to resolve conflicts and

issues relating to budget implementation between the national and county

governments or between county goverllments.

Public Sensitization Role: disseminating infortnation to the public on

budget implementation at both levels of Governrnent (Sectior, 39(9) of the

Public Finance Managenenl Acl,2012, hereinafter referred to as the PFM

Act,,). This is ir-r line with Article 35 of the Constitution, which provides for

the right to access information the state holds. This ensures the public is well

informed on budget implementation and can actively and effectively

participate in the budget process.

Monitoring Role: Undertaking monitoring, evaluating, reporting and

makir-rg recoul.ttendatiotrs to the National and County Governtrents on

lneasules to improve budget irrplementation.

Enforcemcnt of Iluclget Ceilings: Enfbrcing budgetarl' ceilings as set by

legislation and other institutions mandated to set any such limit as mandated

under Section 5(d) of the Controller of Budget Act,2016

This report is prepared in response to a letter Ref: SEN/DGAC/DEVIR/20251059

6ated 2ndApril 2025 liom the Office of thc Clcrk of the Senatc, courmuuicatiug

tlre concern of the Standing Committee ol1 Devolution and Intergovemmental

Relations on the reported long-standing dispute in the County Assembly of
Nyamira that has allegedly split the Assembly into two factions. The Cornmittee

resolved to intervene in the matter and has consequently invited the Controller of

Budget to a meeting on 'l'uesday, Btl' April 2025,to inform the Committee on the

following:

i. Whether the Controller of Budget has continued issuing payments to the

County Assembly of Nyamira despite the duplication of various offices in

the CountY AssernblY;

ii. I{ou,the County budget was passed in liglit of the two factions in

operation;
iii. Which of the two lactions rvas the Office of the Controller of Budget in

consultation with;
ir,. Any steps taken to ctrsttre the matter is resolvcd; and

v. An1, other ilforrnatiol that is necessary to aicl thc Cornurittee in its

investigations into the matter.

o5
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2 NYAMIRA COUNTY BUDGET FOR FY 2024/25
2.1 The Original Nyamira County Budget, FY 20Z4lZs
The Nyamira county original FY 2024125 budget totals Kshs.7.54 billion. This
budget comprises Kshs.2.28 billion (30 percent) allocated for development
programs and Kshs.5.26 billion (70 percent) for recurrent programs. A summary
of the Nyamira County original budget for FY 2024125 is presented in Tabte 1.

Table l: Sumnrary of Nyarrrira County Original Estinrates

5

County Department
Original G ross AfrDroved Estimates (Kshs.)

Recurrent Development Total Percentage
of Total

Nyamira County Assembly 709,762,663 186,000,000 895,762,663 l 1.9
County Executive 497,833,891 497,833,891 6.6
Finance, ICT &Econornic

Planning 116,792,26s 13s,8s3,006 2s2,645,271 J. -)

Agriculture, Livestock and
Fisheries 66,606,333 170,434,071 237,040,404 J I

Environment, Energy, Natural
Resources and Minin 60,779,448 2t4,960,133 275,739,s81 3;7

Education
Training

& Vocational
492,947,178 49,400,000 542,347,t78 7.2

Health Selvices 697,426,355 450,500,000 1,t47 ,926,35s 15.2
Lands, Housing,
Planning and
Development

Physical
Urban 80,745,805 t34,000,000 214,745,80s 2.8

Water, I rrigat ion and Sanitation 48,297,623 45,000,000 93,297,623 1.2
Roads, Transport & Public
Works I t8,62t,356 487,226,439 60s,847,795 8.0

7t,908,147 15,800,000 87,708,147 1.2

Sports, Gender, Cultures &
Social Services 58,67s,667 20,500,000 79,175,667

Counry Public Service Board 6t,123,925 61,t23,925 0.8
Publ ic Service Managelnent 448,3 10, I 45 45,500,000 493,810,t 4s 6.5
N anlll'a Municipality Board 91,876,030 80,8 17. 128 172,693,t58 z.)
County Attorney 25,t48,539 4,987,040 30,1 35,579 0.4
Economic Planning, Resource
Mobilization & ICT 2 I 7,889,016 33,546,994 25t,436,0t0 J.J

Livestock & Fisheries Services t00,644,5t7 I 1,000,000 t I t,644,5t7
t,224.548,663 34,600,000 t,259,148,663 16.'1

Keroka Munici ali Board I 5,612,809 t63,t23,322 178,136,13t
N amira Rcvenue Board 7,722,500 1.722,500 0, I

N arnila Disabili Boald 6,222,500 6,222,500 0.1
Nyamira
Coqperation

Investrnent
9,722,500 9,122,500

0.4
Nyamira Water & Sanitation

vCorn an
30,000,000 3 0,000,000

Promoting Prudent Utilizotion of Public Funds

Trade, Tourism,
Industrialization &Co-
operatives Development

1.0

t.5
Primary Healthcare

0,t



roved Estinrates (Kshs.)O rigin a I Gross App
Percentage
of TotalDcvelopmenl Tota Illecrrrrent

r00.0'7,,542,466,0082,283,248,1335,759,21'1,875

County Departntent

I'otal
Source: Nl,unirtr Countl, Originul Brclgct

The Vellum was signed by H.E. Governor Amos I(imworni Nyaribo, the Clerk

of the County Assembly Mr.DUkg-Qry41. and the Speaker of the County t . t

AssemblyHgr,-Eqqckoi,.Joon2.,dJuly2O24(seeAnnexll-7ffi

The County Executive Committee Member (CECM) of Finance Dr. Geoffrey

Morara Nyakoe signed the forwarding letter, on 2nd Augu st 2024 (see Annex II).

The County Appropriatiou Act ,was assentcd to on 26tl' July 2024 and printed on

29th July 2024.

2.2 Nyamira County First Supplementary Budget for FY 2024125

The county passed the First Supplementary Rudget on 26tr', November 2024,

which was gazetted on 27 Novembet 2024. The Supplerlentary Budget alllounts

to Kshs.8.10 billion and comprises of Kshs.s.23 billion (65%) for recurrent

expenditure and Kshs.2.87 (35%)billion for development expenditure as shown

in Table 2.

Table 2: Summar ofN Ilurl ct Kshslnrira Coun First Su lemcnta

6

Applo\'cd Supplcnrcrt$ry Uudgct listim{ics (lGhs.)
County Dcpnrt clll

l)c, ccntug
c

'l ol:rlDcYclopmcnlllccurr'cnl

9.85'/.'197;762.66398,000,000Nyamira County., Assenrbl;

497,831,89 t

699;162,663

497,83i,891 6.14%

6.69%542,341,605425,55 1,i40t t6,792,265I:inancc. IC I &lrconolrric Plarrning

Colllty I',xccutivc

3.23%262,040,40,1195.434,07 I(r6,606,3 3 3Agricultulc. Livcstock and Ijishctics

5.56%450,237 ,205389 ,45'1 ,7 5760;179,448Iinvironmcnt, Encrgy, NatLrral Rcsourccs and

Minin
5.72%463,166,2't924,200,000438,966,2t9Education & Vocatiorral'Irairring

14.0t%1,134,926,355447,500,000681,426,355I lcaltlr Scrviccs

426.95 l.l,r I346,205,53680,745,80 5
Dc vclo n)erlt
t-ands, lloLrsing, Physical Planrring ancl LJrban

0.98%79,49'7,6233 1,200,00048,29',7,623Watcr', Irrigatiort itrtd Satritatiott

7 .29%590,647,9584'12,026,602I I 8,621,356Roads, 'l'r'ansport & PLrblic Works

3.29%266,380.201200,47?,05465,908, t47
l)cvclo lllcllt
Tradc,'l'ourisnt, I ndustlialization &Co-opcraLivcs

0.99%It0, t75.667r 2,500,00067 ,6'15,66'1Spolts, Gcrrdcr, Cultures & Social Servtccs

0.7 5%6t,123,9256 t ,t23,925County I'Lrblic Sclvicc Iloald
6.31%5 I 5,8 r0,14542,500.00047 3, i 10, 145Public Scrvicc l\4anagenlcnt

r 8 1 .901.79890,025,76891,87(r.030

0.31%30,135,5794,987,04025, l4 8,53 9

Nyaurila Municipality lloard

CouIty Attorncy

Promoting Prudent Utilizotion of Public Funds
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County Departmcnt Approved Supplcmcn(ary lludgct Estimatcs (IGhs.)

Rccttrrertt Devclopmcnt Totlll Pcrccollg
c

Economic Planning, Resourcc Mobilization &
ICT 3t ,546,994 261,936,010

Livcstock & Fisheries Scrvices t00,644,5t7 r 1,000,000 I n,644,5t7 t.38%

Primary Healthcare 1,226,t02,t27 35,000,000 t,261,102,127 t5j6%

Keroka Municipality Board l7,l t2,809 r3,000,000 30,I 12,809 0:7v.
Nyanrira Revenuc Board '1 ,722,500 7,772,500

6,222,5006,222,500 0.08'

Nyanrira [nvestment Cooperatiolr 8,222,500 0.10%

Nyaurira Water & Sanitation Company 35,000,000 35,000,000 0.43%
'lirtal 5,232,290,380 2,870,607,162 8,r02,897,542 100.00%

Source: Nyanira County First Supplenrcnlary Budgel

The CECM for Finance, Dr.Geoffrey Morara Nyakoe, submitted this
Supplementary Budget on 2Sth November 2024.The Vellum was signed by H.E.
Governor Amos Kimwomi Nyaribo, the Speaker of the County Assembly
Hon.Enock Okero and the Acting Clerk Mr.Sylvanus Ndemo N amora on 26th
November 2024. Refer to Annex III. e Nyamira County Supplementary
Appropriation Act,2025 was assented to on 26th November 2024, and pri
27th November 2024. Refer to Annex IV. - ll.,t4 ol4'to4 *' *W nted on

Table 3: Chnn es in the Bud ct Amounts in Million
Original Gross Approvcd
Estimfl tes (Kshs.Million)

Approvcd Supplcrnentary
Budget Estimates

(Kshs.Million)ltn
cnt

Rcctr rrcn
t

Dcvclop
nrcI|t

Total Recu rre
nt

Dcvclo;r
ment

'I'ota I

7o Changc
from thc
Oliginal

Nyarnira County
Asscnr bly I 86.00 895.76 699.76 98.00 797.76

Countv Ilxccutivc

709.76

497.83 497.83 497 .83

-t0.gyo

Finance,
&Econom ic
Planning

| 16.79 135.85 tt6.79 425.55 542.34

Promoting Prudent Utilizotion of Public Funds
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230,389,0 t6 3.23%

0.r0%

Nyamira Disability Board

8,222,s00

2.3 Changes after passage of the Supplementary Budget
The budget estimates were increas edby 7 .4 percent from Kshs.7.54 billion in the
Original Approved budget to Kshs.8.l0 billion in the First Supplemcntary Budget
for FY 2024125. The increase is attributable to the inclusion of unspent balances

of conditional grants from the previous year, amounting to Kshs. 399.97 million,
and owr-l source revenue, which was revised upwards by Kshs.50 million. l'able
3 surnmarizes the changes in the budget for FY 2024125 and shows the percentage

changes compared to the original budget.

497.83 0.0%

tcl'
252.65



County
Department

Original Gross Approvcd
Estirnates (Kshs,Million)

Approved Supplementary
Budgct Estimates

(Kshs.Million) 7o Change
from the
OriginalRecurrcn

I

Develop
ment

Total
Recurre

nt
Devclop

mcnt
'l'otal

AgricultLrlc.
l-ivestock
l; isherics

and 6(r.61 I70.4i 237.01 66.(r I I 9 5.43 262.01 r0.5%

[:nvilonmcn1..
Enc[8), Natutal
Resources atrd

Minins

(r0.7 8 214.96 215 .7 4 60.7 8 3 89.46 450.24 63 .3Vo

Education
Vocational
'l lain ing

492.95 49.40 542.35 438.9',7 24.20 463.17 -14.6%

ll call.h Scrviccs 697 .43 t.t47 .93 687.41 447 .50 l. t34.93

l,ands, lloLrsing,
I'h1,sical I'lannitrg
arrd (Jlban

Developlnent

80.7 5 I 34.00 214.7 5 80.7 5 346.21 426.95 98.8,%

Water, llrigation
and Sanitation

4 tt.3 0 4 5.00 93.3 0 48.3 0 3r.20 79.50 - 14.8%

Roads, Transport &
Public Works

I 18.62 48'7.23 605.85 I I 8.(r2 472.03 s90.65 -2.5%

Trade, Tourism,
Industlialization
&Co-opelatives
Development

71.91 15.80 87.71 65.9 t 200.41 266.3 8 203.1%

Sports. Ccndcr.
Culturcs & Social
Sen,iccs

58.611 20.50 79.t8 (r7.68 r2.50 80.I8 | .3Yo

County Public
Scrvicc Board

61.17 6t.12 6t.12 61.12 0.00/o

l)ublic Servicc
Managcll'lcllt

448.31 45.50 193.81 4'73.31 -lz.)u 515.81 4.50/o

Nyamila
Municipality Board

9l .88 80.82 t'72.69 91.88 90.03 r81.90 5.3%

County Attorney 25. l5 4.99 30.14 75.t 5 4.99 30. I4 0.0%

Dconomic
Planning, Resourcc
Mobilization & lC-l'

217.89 33.55 251.44 230.39 31.55 261.94 4.2%

Livcstock &
F isherics Serviccs

r 00.64 I 1.00 I I 1.64 100.64 il.00 I I 1.64 0.0%

I)r'ima11' I lcalthcalc 1.224.55 34.60 r ,259. r 5 |,226.10

t7.ll

35.00 r ,261 .10 0.2%

Kcroka
Municipality'lloard

15.61

7 .72

t, ))

l6l.l2 178.74 13.00 i0. ll -83.2%

Nyantira I{cvcnuc
lloald

Nl,anrila Disability
Boald

7 .72 7 .72 1.72 0. ( )(lo

0.0%6.22 6.22 ().22

Promoting Prudent Utilizotion of Public Funds
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I

Nyam ira
Invcstment
Cooperation

9.72 9.72 8.22 8.22 - 15.40h

Nyarnira Water &
Sanitation
Company

3 0.00 30.00 35.00 3s.00 16.70/o

Total 5,259.22 2,283.25 7,542.47 5,?32.29 2,87 0.61 8,r 02.90 7.40/o

Source: Nyonira County Trelsury

3 EXCHEQUER ISSUES TO THE COUNTY GOVERNMENT OF
NYAMIRA

3.1 Summary of Exchequer Issues to the County Government of Nyamira
as of 3lst March 2025

As of 31 March 2025, total exchequer issues amounted to Kshs.3.53 billion,
which represents 44 percent ofthe approved budget. Exchequer issues comprised
Kshs.2.92 billion for recurrent expenditure and Kshs.6l5.89 rnillion towards
payment of developrnent expenditLlre activities, as shown in Table 2 below.

Table 2: Exchequer Issues to Nyamira County Govcrnment as of 3Ist March 2025
(Amounts in Kshs.Million

9

County
Department

Rccu rren
t Budgct
Allocatio

n

Devclopmen
t Budget

Allocation

Total
Budget

Allocatio
n

Exclrcqucr
Issucs-

Recurrcnt
Expcnditur

e

Ex c hcq ucr
Issucs-

Dcvelopmcn
t

Ixpenditurc

l'otrl
Exchcquc
r Issucs

o/o ol
Exchequc
r Issues to

Budget
Allocstion

Nyamira
County
Assenrbly

699.76 98 797.76 263.87 30.62 294.49

Counly
Executive

497 .83 497 ,83 t66.44 t66.44 33

Finance, ICT
&Econornic
Planning

t t6.79 425.55 542.34 104.7 192.46 297.t5 55

Agriculture,
Livestock and
Fisheries

66.61 t 95.43 262.04 55.22 25 80.22 :il

environnlent,
Energy, Natural
Resources and
Mining

60.'t8 3 89.46 450.24 60.17 22.5 82.67

Education &
Vocational
Training

438.97 24.z 463.t7 256.98 256.98 55

Health
Services

687 .43 447 .5 1,134.93 511 .99 571 .99 50

Lands,
Housing,
Physical

80.7 5 346.21 426.95 63.39 63.i9 t5

Promoting Prudent Utilizotion oJ Public Funds
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I)cpartnrent

Original Gross Approved
Bstinrates (Kslrs.Million)

ApJrroved Supplcnrentary
Budgct Estimates

(Kshs. Million) '7o Chnnge
fronr thc

O riginal
Ilcctr rrcn

t
Dcvclop

ment
Totfll Rccurre

nt
Devclop

ment Total



County
Dcpnfimcnt

llccu rrcn
t lludgct
A lloca tio

n

Devclopmcn
t I.lu(lget

A llocat ion

'l'otn I

Budgct
Allocatio

n

Exchcqucr
lssucs-

Rcc u rrcnt
Ix pcn d itu r

c

Excheq ucr
lssucs-

Devclopnrcn
I

[rxDcnditure

'['otal

Exchcquc
r Issucs

o/o of
Dxchcquc
r lssucs to

Butlgct
A llocr tion

Plauuing and

U rban
Devclopmcnt
Water,
lrligation and

Sanitation
48.i I1.2 79.5 13.7 4 3 3.74 42

Roads.
'l'ranspo[t &
I'ublic Wolks

r r8.62 4 72.0i 590.65 65.92 291. t8 357.09

Trade,
Tourisut,
lldustrializatio
n &Co-
()pcraLives

Dcvelopnlcnt

(r5.91 200.41 2(r6.3 8 3',7.t6 54.13 9t 29 l4

Sports. Gcndcr,
Cultulcs &
Social Selviccs

67 .68 t2.5 lio. t8 i 9.69 39.69 49

Countl,Public
Service Board

6l.12 (rl.l2 3 3,93 3 3.93 56

l'ublic Scn'icc
Managelnent

47:t.31 42.5 5 t5.8 I 3|l.27 3tI.77 60

Nyantira
Municipality
Board

9 t.88 90.0i 18 t.9 4 1.36 4l .3(r 23

County
Attornc]'

10. l4 tz.7 12.7 42

2i0.:r9 :i L55 261.94 9l .54 9r.54 i5

l-ivcslock &
I"ishcrics
Serviccs

t00.6,r I I l.(r4 5't 57

Printaty
llcaltlrcare

1,22(r. l0 35 1,2(r l.l0 6l3.78 6l3.7ti 50

Kcroka
Municipalitl'

t7. ti i0.l I t)

Nyaurira
Revenue Boatd

7,72 't .72 't .04 '7 .04 9l

Nyamila
Disability
Doard

6.22 6.22 0

N1'auira
ln!cstnlcllt
Coopctation

(d.22

35

8.22 2.9 2.9 l5

Nl,autila \\'atcr
& Sanitation
CourDany

t5 ,1.41 4.4',7

l otl I 5,232.29 2,S70.61 8,t02.90 2,915.26 6 r 5.tt9 3,51r .13

Promoting Prudent Utilization of Public Funds
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Planning,
Resotrrce

Mobilization &
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3.2 Exchequer Issues to the County Assembly of Nyamira
The approved budget for the County Assembly of Nyamira amounts to
Kshs.797.76 million, cornprising Kshs.699.76 million for recurrent expenditures
and Kshs.98 million for development expenditures.

Exchequer issues to the County Assembly as of 3l't March 2025 amount to
Kshs.294.49 million, which translates to 37 per ceni of the approved budger for
the County Assembly. Exchequer releases comprise Kshs.263.87 million for
recurrent expenditures and Kshs.30.62 million for development expenditures, as

summarized in Table 4.

Table 4: Exchequer Ileleases to the Coun ty Assembl of Nyamira as of 31't March 2025

4 LEADERSHIP DISPUTES IN THB COUNTY ASSEMBLY OF
NYAMIRA

Initial Leadership Disputes :

1. On 8tr'October 2024,Hon.Enock Okero was suspended as Speaker of the
County Assembly. He later filed a court case challenging his suspension.

2. On 16tr' October 2024, the County Assembly proceeded with an
impeachment vote, removing Hon. Okero from office.

3. Gazette Notice No. 14050 (24tr'October2024) confirmed the irnpeachment
of Hon. Okero, while Gazette Notice No. 13376 (9tr' October 2024)

!

o
Requisition Rcfercncc
Nunrber

Amount
Requested

Purposc Of Thc
Requcst

I Thulsday, August 22, 2024 NYM/CA/REC/VOL.7(l) 33,141 ,03 8.00

2

Thursday, September 12,
2024 NYM/CAlDEV/VOL.7( l) 28,000,000.00

Development
Pending Bills

3
Tuesday, Scptenr bcr 24,2024

2,615,445.00
Development
Expenditure

4
Friday, Septembcr 27, 2024

NYM/CA/REC/VOL.7(3) 19,717,798.00
O&M Expenses -
Suppliers

5 Friday, Scptember 27, 2024 NYM/CA/REC/VOL.7(4) 33,2s r,050.00 Salaries

6 Thursday, O clober 24, 2024 NYM/CA/REC/VOL.7(5) 33,200,000.00 Salaries

1
Monday, Novcmber 4, 2024

NYM/CA/REC/VOL.7(6) 9,7 r 8,000.00
O&M Expenses -
Suppliels

8 Monday, November 4, 2024 NYM/CA/raEC/VOL.7(7) 10,000,000.00 Medical Insurancc

9
Sunday, Novcmber 10, 2024 NYM/CA/REC/VOL.7(3)

10,000,000.00
O&M Expenses -
Suppliers

Tuesday, November 26, 2024 NYM/CA/I(DCIVOL.7(8) 33,1 50,000.00 Salarics

ll Tuesday, January 7 ,2025 NYM/CA/REC/VOL.7 (9\ 33,205,300.00 Sa larics

t2 Wednesday, January 22, 2025 NYM/CA/REC/VOL,7(I3) 32,690,000.00 Salarics

l3 Monday, February 10, 2025 NYM/CA/REC/VOt,.7 ( | 4) 15,800,000.00 O&M Expenscs
'I'otnl Rcqucstcd and Approvcd Amount 294,488,631.00

Promoting Prudent Utilizotion of Public Funds
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indicated the appointuent o1' neu' County Assembly Service Board

(CASB) members.

Ernergence of ConJlictirtg Leadership CIaims :

4. Hon. Okero challenged his removal, asserting that court orders had barred

any interference r,vith his role as per the court order issued on 11tl'October

2024 in I{CCHI{PE T I E00 8 I 2024.

5. The Assembly, through its Acting Clerk, issued Gazette Notice No. 14230

dated 26tr' October 2024, appointing Mr.Sylvanus Ndemo Nyamora as

Acting Clerk.
6. Meanwhile, Mr. Duke Onyari, who was reuoved from office, maintained

that he u,as the legitimate Clerk.

Legal Challenges and Pending Court Cases:

7. Several coLlrt cases have since been filed regarding the legitimacy of
appointments and leadership disputes, namely:

a. HCJIVE007l2O24 - County Assembly of Nyamira vs. Enock Okero

(.Tudicial Review on the impeachment and gazetternents).

b. IICCHRPET/E008/2024 - Enock Okero vs' Nyamira County

Assembly & Otliers (Chaltenge against irnpeachrnent).

c. I-lccc/lro5ol2025 (Milirnani High court) - cor"rnty Assembly of
Nyamira vs. central Bank of I(enya (Financial dispute regarding

access to funds). Refer to Annex V.

5 STEPS TAKEN TO ENSUII.E THE MATTER IS IIBSOLVED

This office sought clarification on the legitimate holders of the office of the

Speaker and Clerk due to the ongoing disputes through various letters dated:

a. A letter dated 10tr' December 2024 to the Ag.Clerk Duke Onyari requesting

him to:

i. ClarifY leadershiP structure

ii. Immediate cotnpliance with coutl orders

iii. confirrn the validity of the appointments of the board

trrembers

Promoting Prudent Utilizotion oJ Public Funds
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A letter dated 24tt' March 2025 addressed CECM-Finance seeking for
clarification of who is the legitimate speaker and clerk of the County
Assembly. Refer to Annex VI.
A letter dated 2"d April2025 to M.N Advocates updated Mr.Ndubi on who
is responsible for overseeing the county's financial matters, including
identifuing the legitimate accounting officer.

There are no court orders prohibiting the controller of Budget from disbursing
funds, and therefore, requisitions for withdrawal of funds from the county
Revenue Fund continue to be considered in line with the law and set out
Exchequer Guidelines.

The Controller of Budget relies on the following legal provisions in addressing
the financial matters of Nyamira County:
a. Section 103 of the Public Finance Management Act, 2012 establishes the

county Treasury for each county Government while Section 104(1) of the
Public Finance Management Act,2012 indicates that the county 'freasury

shall monitor, evaluate and oversee the management of public finances and
economic affairs of the county govemment. county Government in this
instance denotes the county Executive and the county Assernbly as stated
in Article 176(1) of the Constiturion.

b. section 109(6) of the Public Finance Management Act,2012, states rhat
the County Treasury shall obtain the written approval of the Controller of
Budget before withdrawing money from the County Revenue lrund. This
means that the Controller of Budget can only receive requisitions fron the
county 'lreasury. The county Treasury consolidates requests fbr funding
fi'om all departments, including the County Assembly, and forwards the
requisition to the controller of Budget. consequently, the onus is on the
county Executive cornmittee Finance to clarify the Accounting officer
from whom the request for funding was received.

c. It is, therefore, the responsibility of CECM-Finance to provicle
clarifications ou financial matters, including the identification of the
legitimate accounting officer of the County Government.

6 CONCLUSION
This matter remains highly contentious, with multiple pending court cases

affecting the governance and financial operations of the Nyarnira county

b

C
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Assembly. Givcr-r the legal cornplexities, this Office maintains that clarificatiotr

of the legitirnate Accounting Officer is the responsibility of the County Treasury.

Promoting Prudent Utilizotion of Public Funds
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FCPA Dr Margaret Nyakang'o CBS

CONTROLLER OF BUDGET



Annexes

Annex I: Vellum of the Original Nyarnira County Buclget for Fy
2024/25

o\*/o
., l,i(. .r

,{s#i
I(EPUT}LIC OI: KENYA

COUNl-Y GOVERNMEN OF NYAMIIIA
THE COUNTY ASSEMBLY
OFFICE OFTIIE SPEAKER

'$l
l'.() lkrr 5lX)-I0500, Nyarrrro l,ti.lsilr: a,rrrrr,.rrur,,rrr,4<r.rrr|ly.go.tc F--ultil: itr/o:c)rtyrntrpsttrtbly.Xolc

lMrcrt rcplyirtg plensc qrcte orrr refcrctrcc
zlt,! Jrrl),, 2024
()ur l*/: C)lt/SltlqcWn/2.02VILlLY - 1

I'I.E flON. ni\,lOS ICMWOIvII NYARIUO,
'l'rll: GOVERNOtt,
COUNTY GOVERNMENT OT NYAi\,IIITA

,rtIi r. ()i.' IIli: ct)\,lilu\0:.
i\\',,\)I1:.1,\ (:( )t"rN ly

B 5 JUL 202tr
\ o:'^(|,'t

ii-r.I;ai r:. :L t/ -Itl1-'
, )-Y,\lili:

Yotu Exccllcncl,,

TI.IE NYAMIRA COUN]Y AI'PROPRIA'I'ION I]ILL, 2024

Pursualrt to Scction 2d of tlrc County Covcnutents Act (2012)

1'hu' County Asscnrbly, in its Sitting of 'l'ue'sdav, rn,t July, 2024, consiclerecl antl
passed the above captioned Bill n,ith arnendrrrents.

Pursuant t(r SL,ction 2.{ of the County Govcrnnrcnts Act (2012), wc hereby fonvartl
the Vcllunr Copy of tJtc Nl,anrira Countl' Appropriation Bill, 2024 togcthcr rvith
tlrc Sclredule of anrendnrents for your Asserrt.

02 JUt 2024

P (l Ii,r.r .l ill- il)Ii'0
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rION. INOCK OKERO
SPDAKER
COUNTY n SSEMnLY OF NYAIvilRA.
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L.".N,L
Li .,,\ o.(-lra, )'J
:. I lr l:l ,.
.-{ !+-,1: r:,

uil,i(N
TI-IE REPUBI-IC OF KENYA

TI.IE COUNTY GOVEITNIVTENT OF NYAIVIIR,,\

I IIS I:.XC11I-1.IiNCj\' l l iI'i (l()\Ilil(t'v()It
I l( )N.,\\r()S I(lNlW()I'll NYr\lllR(').

lltss,.:rtt

Govcnt<,r

,\rr AC'f rrf rlrc (irrIrrr. ,\sscrrrl)lr ()l'Ny;rrrrin ttt lutllt,rizc lhc issttc ,rl':r strnl r)[ t)1r)rlc\' t)Lrl

'Irlrc(iruntt 
llc*.tuc lrtrttdltrrl its,t1:plicltior) l(,\\';rrd:( thcscniccsof tlrc lclrr cntlior', 

"X)'l'
Jrrrrc 2{)35 rrrtri to:lpllroltriltc lh;tI strrrr ior ptrlllic scn'iccs ltrt! pllrlxlE-s'

,..i. .

2-L l.tt'>,t

l)rk

'I lrc N\';rrrrrrr L ounl\' A l)Proirrilliorl Ilill, (No l). l()11
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1'llIl N\'AlvllnA COUN't')' A PPROPnIA't'tON utLL (No.2),2r)zl

I ccnili' rlr;rr rlris prirrrc<l irnprcssior is r rrrrc ctrpy r,l'rlrc llill p;rsscd l.r1, 1l19 (jlarrrry ;\sscrrrbly,
orl thc 2dJul1',202,1 rvitlr :lrtlcndnlcnts. l'lrc Schcdulc oflrncn(Lncnts is hcrqlr;rrr:rc[qd.

\f11F'*
^^L 71u4,7zozt

Clcrk c-tf tlrc Co n t.l' /lTn^crnltl,,It

llrcscnlctl [ttr nsscrtt in :rcconllncc rvitlt tlrc lxrtisions of tl:c Corrstirution of Kcnyl :rnd tlrc

Counry (i<,r'cmrncnrs,\cr, ?012 (). ,t," 1.1:.Jyl,/. td.9.4.1f....ar rhc hour

(,r'.................. 
. i;i..i..u ,rr::,irJ.cii;i,i

l
I

I

I

I

t

."" \'.'r;.; ;t:,i ' 1;1'1'

0 : JUL 202'i

@X*"i"o
Spctkar of tltc Counfi, Asscnhl.t,.

'l hc Ny.arnim Courrrr. Approprintion lJill, (No.?). 2024

o 5 JUL zoz4
\ (r I r.:-.rrr-r

t,"-J , i .

l' O. l:J.. -.r-i3,.11.r51,,,, i.'\',r.
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Annex lI: Forwarclirtg letter to the Controller of Brrdge t of the Nyamira

County lludget for FY 2024/25

REPI]BI,IC O}T KEi''IYA

,t\,..:-i+
: :-l: :

;rfiFl

(l,rtrrrllrr of U u,i1ct
llll\1,\ llr,rrsr llr" llu,)r ll:rlarrrlrcc r\r'rnrrc
l'.o I()I .r56 t(..001(r0
\ lr ir<' l, r

COUNTY GOVERNIvIENT 0F NYAIVIIRA
DEpARTNTENT OF FlltANCE, ICT AN0 ECONOMIC PLnNNlflG

U( xr l l r, rlx rr

rir.: liil.l,rrR:r_(Jlll-i\_LYlL!M_;ll4l1!.!!-!.1..\.!itlllrlllgl-_I_3_s:l4gE

Tli< rrl'o.,. s"bjcci r.-fcrs.

fo::0,1n{ thc .rppr.'.r,tl ol th,i Nrxurir.r (aJrrl\, i,ruqr.trnma Iliricd ltudtict cstiutn(cs
:i1i-iirr )t.:r,l(,1.:.,10)5 rlc ltcrcbr rtri::rrit lhr, ,..rirl rlircumclt fo;1orrr lilnltcr nc(cisrr\.

l()r ttt(
xctrorl

t r.NCE & r,( /,

slc\,\-l1JRt;.,.,

DliKt: Oh\'\'AR I

..\c. ct,l.:RK, C0 r jNt.\' AsS I i\1r]1,\.

Colr lo

C' r I l|]ti 10?(

a

S lCN,\t-r;lU:

I)ll. C()lr! :jl(UY irtOIlARr\ Nyr\li()i-
(:ric, l;rNAN(:ti lct" Ai\t) n.i\Nr;rN(,

' al: u.'' \
;Al ).11 ......':.

,::

ll.11. 1 lll: (;O\.t,.ttNOtr.
N\',.\Nt lt(,\ (.( )trN.t.\,
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Annex III: vellurn of the supplementary Nyamira county Budget for
FY 2024/25

RU,ul,Ltc cf r($.'\,i

(

.s)*/+.
ffi,

COUN-|Y GOVERNMENT OF NYAI4IRA

HI' EXCTTLENCY THE GOVERNOR

AMOS KIMU/ON.It NYARtSO

I orrent to

The ,trCT of the County Arrembly of Nylmlra ro authorize tho i$ue of a tum o[ meng.7

oul of ihe County Revenue Fund and it5 applic6lion tor.,,ard, the ,c^4ce, of the ye8r

endlng on the 3Or,Junc 2OA5 aDc, lo appropriatc that :urn for public ,ervice, and

N't@tes.

GOVERNOR

Uft*u,na*tzozq

,r*i' s
00 yt8 il0 B
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TI lE Ni'Ai'ilRA JCli.:)':Tt JUf i)Ltl"'1!:l'l I AP')' r\f f'RCl'Rrdil(iri'i !'iLl-' 2024

l(cr:ify lhdl llli( l'!iiri('l rrirl'rgJiiL\rr i) i;

A:rqr tbli r-rr'26" N<>vr,nrbcr 202'1

i:''.,r \:ol)v .ll llrt Uill !'Jstcd b\r'/ ll:c Cc'\rrrl/

.1,,1

9 L riv r >v..nr bc;,'2024\

? 6 titit 
?0?t,

Cle* ol the Counry AttemblY'

Speaker ol the Countl' AsemblY

J.ctE

Prcse;ried for rt,enl ltl lccordiri(c v"ilh lhe prc"'lgionr of the ConJtitutlon of Ktnya arrd

rhc couniy cJovernmentt /rc!. 2012 or $e "e91'l 'NNl'+f' 9R'' '?'o'3 't" 'ot lhc \our

. ( g!9liu.

a
? [ ]lc'l 1!?h

!9r: '' '--'

r\
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Annex IV: Fonvarding Letter to the Controller of Budget of thc
Nyamira County Supplementary Budget for FY 2024125

e -kr'"'

IUI t 
> t.r t] t,l

(:()l',\-'f Y (;()\'l.llL\\ll:N 
I

DFP.tRI',ln;lT t.r t' t7r\:rl'('t, 1c'1 ( /: (:()r\

rru!rrrrrr.rrlt;t:srr'.r\rrlt
rv.l,,r : r.lu,,.! t,^rror,l. r{

/r,.. ,.n\e{ rr!E {_in.u, r,rr ,.r!

(tF: Ncc/r&p/COC/vOL

()iri'Iar r,i 
,

(,i
ii, ( i.)).'I I.r.:

,ll llo/cnrb.r,2024

-l hc (lor:i.rolicr of lll,d,lpi
Oflj(,: ol' I hc Contr.lll.r of l:rr(h,.ct
illnrl H'Jrric 12" lloor
t'.(). tto\ I5616.001(rO
N U().lJt

Rl:-51/!II11SI!],I-AIIIRS:I-5(rPLnfilI:,!r-\'.J!UIICrt: rl0zj1:l0? 5- D_e{;UUt.yI
Ercloscd hcrcln [iud th( stittrid documcnrs

l. 6*1,161'1 CouJrtt Sup!l(:nr(nl.uy Approprlntion ,t.r
2. The Cchcrrl U'nrriurt
3. \'c,lulll
.1. tlnnsrrd l{rpor(
5. lirsl SuFlrlentrnrxr), ltudg(t Itogram Brqr,d Bud.qcl ?oi.i/20,a5(i. I'l)pcri0o l}l.llS ruI(,r(
7. Clrslr !''lor{ projcctionr,

l lln0k ) uu

Dr. (;.:o(tr(1 N,ora!;r Ny.rkor
Counlr, !\cculivt Contnlltlce l(lcmbc. - Ftnn[Ct. lC l otrd Ecolotnic l,lirn|linI:
Co-turt)' C_ovc{nDrrrt of Ni?nllr:r
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HE CONTROT L EB

a
*

o
'd0, N

REPUBLIC OF KENYA
COUNTY GOVERNMENT OF NY

DEPARTMENT OF FINANCE,ICT & EC G
M ob il e:!'l 3 87 27 27 2 107') 523232'r
Websitc: http//wrxwi',lvam ira. go.kc
Email: inlb@nvamira.qo.kc
Whcn replying plcase quotc our reference

p
P.O. BOX 434 -40500

NYAMIR.A, KTNYA

REF: NCG/F&P/COB/VOL.IV (001) ,l
3'd Aprii,2025

The Controiler of Budget
Office of the Controller of Budget
Bima House 12th floor
P.O. Box 35616-00100
NAIROBI

RE: LEADERS HIP DISPUTES AND OPERATIONS OF THE COUNTY ASSE LY
OF NYAMIRA

4

r
-%*; (

Reference is made to your letter Ref: COB/NYA/002/3/1(25) and dated 24th March, 2025 on the
above subject.

Upon perusal of the Orders of the Court dated llth October, 2024 and,2grh October, 2024 inNltamira HCCHR pET/urn|24, the order dated 30(h January, 2025 in Nyamira
HCJR/E007/2024 and the order dated 6th February, 20zs in Nyamna ntcun pnT/E00in02s,
we rrote that the court has been consistent that at the time of ihe purported impeachment of the
incumbent speaker of the. County Assembly of Nyamira, there weie conservatoiy orders in place
restraining anyone from interfering with rhe incumbent speaker's discharge of his duties. Tiris rs
further buttressed by the order dated 6th February, 2025 whereby injuncive orders were issued
restraining the allegedly new. speaker elect from purporting to act ana or discharge duties as a
speaker of the County Assembly of Nyamira.

Though there.are no exPress Orders directing the incumbent speaker to assume the office of
speaker, the above Orders are by implication recognizing the incumbent speaker as having not
ceased to hold office. The court in the Ruling dated 4th November, 202a in Nyamira rucbnn
PET No: E008 of 202a ar paragraph 34 stated as follow;

"l find that the act_of.removing the Petitioner/Applicant from ofice as Speaker of the
County Assembly whether through suspension or impeachmert, *iil, the fuli knowleige of
the existence of the conservatory orders, amountei to interference witi the axcharie if
his duties as the speaker. I therefore fnd that the Respondents are guitty of blatait
disobedience of the said orders, a conduct which this Cou)t cannot countenance.,,

0 7 APR 2025

TIME:

RECE IVED

*



This finding ultimately means that the inoumbent speaker never ceased to holci o{Iice. Theforegoing position it Yh:.-jltprrted by the court's observation-in the Ruling dated 30rhJanuary, 2025 in Nyamira HCJIi/E007/2024 where the court stated u, rotto*r;

"lt is not disrutld that on L|tt' october, 2024 this court issued conser-vdtory ordersdirecting the parties-t.o ma.intain status ruo!^e:diry_ yh, nroring ona deterntination of anApplicationfiled in Nyamira Petition ui. pboa oyiozl *hrr.i, inr- o*port, ,lpplicant is,also a party. To w yi1d, the effect of the sai.d coisr*orory orir,ri was to stop subsequentactions against the horder of the office of the..speaker rfii, c";;; Assembiy incruciingremovingJrom ofice by way of impeachient.,,

,A's regards the clerk of 
,the 

county Assembry of Nyamir.a, the court in the order dated 30rhJanuary,2025setasidetheordersissued on2i'November,2024whichhadtheeffectof stayingthe operatio-n of'the gazette notices numbers 14229 &1423b dated 2grh ociouer, 2024 and,26t\october, 2024 respectiveJl, whjc_h were published.on 31sr october, zoiq. hthe gazerte noticeNo' 14230, one silvanus Ndemo Nyamora *us uppoint.a tr,e actinl 
-iert 

"itr,. 
county Assemblyof Nyamira and thus the effect of siting aside thlLrder thathad stayed the operation of the gazettenotice No'14230 imply that silvanus NJemo Nyamora remains as an u.ting il..t of the Assemblv.

Further' the court in NYAMIRA HCCHR PET. No. E004 of 2025 gave orders to the effect thatthe Ag' clerk Mr' Silvanus Ndemo Nyamora be allowed to the interim"intrJuce other signatories,authorizer and endorser's lev.el to the Nyamira county Assembly Bank Accounts being AcoountNo'1000239751, 1000326905 and 1000343559 to thl central sunt oir.nya and the DirectorBankirrg services, cBK to enable payment of salaries for MCAs, *.rt..r'orstafi, ward officestaff, KRA Tax, starutory deductions and payment of essentiar s#i;;;;;;i;.r, to avert imminentcollapse and closure of the operarionr uni uffuirc of-the Nyamira CJ;t;;r.,"bly. This means

ll:lr*""::#:;?:H::,*e 
rore rhe said s,vanus Ndemo Nr";;;;l;;,"in *,. a,,.,nuryijii

CC. H.E The Governor

i i.\
rn \/ i:. (! S't-

Hopefully you have been adequately guided.

-r:l

\^\^../\/^i/\,1!^^ (7 r.--E,
Jones Moko Onwenga
County Executive Committee Member _ Finance, I
Counfy Government of Nyamira

':.

CT and Economic Planning

County Government of Nvamira



REPUBLIC oF KENYA

IN TH E HIGH COU RT OF KENYA AT NYAMIRA
CONSTI TUTIONAL AND HUMAN RICH TS DIVISION

PETITION No. E00B oF 2024

ENOCK OKERO OCORI PETITIONER/APPLICANT

=VR5=
NYAMI RA COUNTY ASSEMB LY.
CLERK_ NYAMIRA COUNTY ASSEMBLY-- 2ND RESPONDENT
KENNEDY ATUTI.--.-.- --..--3RD RESPONDENT
DUKE MASIRA---- .--.---4TH RESPONDENT
6EOR6E ABUGA

I5T'RESPONDENT

5TH RESPONDENT

6TH RESPONDENT
JULIUS NYANCENA
SAMUEL 06ETO-
JOSIA MAN6ERA

rH RESPONDENT

8TH RESPONDENT
AND

NYAMI RA COUNTY ASSEMBLY
SERVICE BOARD-----

Backsrou nd

The Petitioner filed a petition dated rorh october 2024 seeking. inter
alia, the following orders: -

a.A DECURANON that the Respondents in purporting to
remove the petitioners |'rom office in the manner pleaded herein
acted in contravention of Articles: /
4t ,7. 49, t24: 159: /, t78 and 258 of the
Constitution of Kenya. 20/0: Anic/e /4 of the lnternati 'ona/
Covenani on Civil and Po/itica/ ts and Sections: 7

RULTNG - HC cHR pET. No. €008 oF zo24 

- 

,AGE 1oF 17

INTERESTED PARTY

RULINC

/o: 22: 27: 28:

3:4:

1
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concurrently with the petition, the petitioner also filed an Application,
under Certificate of Urgency, seeking the following orders: _

I) fpent.

2) THAT, pending hearing and determination of the application

herein, this Honourable court be preased to issue interim

conrcrvatory orders staying the effect and implementation of
the purponed resolution of the r't Respondent passed on gth

October 2O24 purporting to suspend the petitioner/Appticant

from discharging his functions and duties as speaker of the rst

Respondent;

3) THAT, Pending the hearing and determination of the

application herein, the Honourable Coutt be pleased to, irrue

interim temporary injunctive orders restraining the Respondents

and the interested pafi or any other peffon act@ on their

behalf or otherwite, from stopping, barring or otherwise

interfering with the petitioner/Applicant discharge of his

functions and Cuttes as speaker of the I't Respondent;

4) THAT, Pending the hearing and determinattbn of the instant

Application, the Honourabre court be pleased to issue interim

c'onseruarory orders staying any steps, resolutions and decisions

of the Respondents and the interested party, from removtng or
replacing the Petitioner/Applicant as County Assembly speaker

of the /'t Respondent;

5) THAT, pending hearing and determination of the petition

herein, this Honourable Court be pleased to itsue interm
conservatory orders staying the effeci and implementattbn of
the purpored resolution of the rst Respondent passed on gth

october 2o24 purporting to suspend the petitioner/Appticant

2
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from discharging his functions and duties as speaker of the lst

Respondent;

6) THAT, Pending the hearing and determination of the Petition

herein, the Honourable Court be pleased to, issue interim

temporaty iniunctive orders restraining the Respondents and the

interested pariy or any other perton acting on their behalf or

otherwise, from stopping, barring or otherwise interfering with

the Petitioner/Applicant ditcharge of hb functions and duties as

speaker of the lst Respondent:

7) THAT, Pending the hearing and determination of the instant

Petition, the Honourable Court be p/eased to issue interim

conservatory orders staying any steps, resolutions and decisions

of the Respondents and the interested party, from removing or

replacing the Petitioner/Applicant as County Assembly speaker

of the lst Respondent;

S) THAT the Honourable Court be pleased issue such other Orders

at are just and expedient to preserve the substratum of and

tecure the ultimate just determination of the instant application

and petition;

9) Cons of this Application be borne by the Respondents.

3. When the matter first came up for directions on 11th October 2024'

under certificate of urgency. this court issued conservatory orders in

terms of prayers No. 2 and 3 of the Application in order to preserve

the substratum of the Application and directed the Applicant to serve

the pleadings on the Respondents and the lnterested Party. The matter

was then listed for mention on 14th October 2a24 f or further directions.

4. At the mention on 14th October 2024. counsel for the Respondents

informed the court that he had filed a Notice of Preliminary objection



(Po) challenging this courl's jurisdiction to entertain the petition.

Counsel for the Petitioner however indicated that he was yet to be

served with the Po. parties were then directed to file and exchange

submissions on the po after which the matter was listed for mention on

23'd october to confirm compriance with the said directions.

5. when the matter came up for mention on23,d october 2024, counsel

for the Petitioner informed this court that the conservatory orders
issued on Ii'h october 2024had been disobeyed and that he had filed

an Application dated 2zd octoier 2024 (contempt Application)

seeking, inter a/ia. an order of committal of the Respondents to civil
Jail for contempt of court, He urged this court to determine the

contempt Application first while counsel for the Respondents was of
the view that the Po should be determined first as it touches on the

court's jurisdiction.

6- ln a ruling delivered on the same date (23.d october 2024) this court

held that the contempt application wourd be determined first upon

noting. among other factors, that a party found guilty of contempt
would ordinarily not be entitled to audience before the same court.

The court then directed parties to fire and exchange preadings on the

contempt application after which the matter was listed for further
mention for directions on 28th October 2024.

7 - when the matter came up for mention on 2B,h october 2024. counsel

informed this court that they had all complied with the directions on

the filing of submissions on the po and contempt application. counsel

for the Petitioner however informed the court that they were unable

to proceed with the case as the Respondents had gone ahead and

impeached the Petitioner despite the existence of the conservatory

orders' They urged the couri to grant the prayers sought in the

RULING - HC CHR PET. NO. EOO8 OF ZO24 PAGE 5 OF 17
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Contempt Apptication in light of the continued disobedience of the

conservatory orders. Mr. Mokua, learned counsel for the Respondent,

on his part. submitted that the conservatory orders had not been

disobeyed and maintained that the said orders only stayed the

Petitioner's suspension but did not stop his impeachment.

8. ln line with this court's orders of 23d October 2023, I will deliver a

ruling on the contempt application first and depending on the outcome

thereof. deliver the ruling on the PO.

Contempt Application

Vide the Application dated 22"d october 2024.the Petitioner/Applicant

seeks the following orders: -

A THAT, the Honourable Court do issue a notice/summont uPon

the 2d. 3'd, 4h, th, 6'h, Vh, th and 9t' Respondents to attend this

Court in person and show cause why they should not be cited

for contempt against orders issued on //'h October 2024.

2) THAT, this Honourable Court finds ihe ?d, 3'd, 4h, 5h, 6th, Vh'

Bh a.td th Respondents herein in contempt of Court for

disobeying the Court order made on ! lth October 2024.

3) THAT the Honourable Court do order that ?d, Jrd, (rh, Sth, 5rh,

Vn, 8n and gh Respondents herein be committed to civiliail for

a period to be determined until the contempt is purged-

4) THAT, Cofrt of thit Application be borne by the Respondents.

10. The Application is supported by the Petitioner's affidavit and is

premised on main ground that this .or;1 15sr-red conservatory orders on

llrh October 2024which orders were served upon all the Respondents

but that in blatant disregard of the said orders the 2nd, lrd' {rh.5rh. 6rh'

RULTNG-HCCHirprr.ruo.Eoo80F2024 - PA6E60F17



7th' Bth and gth Respondents proceeded to occupy the Assembly with
goons in a bid to block him from accessing his chambers. The Applicant

contends that having been barred from accessing his chambers, the

Respondents proceeded to conduct the house business on lTth october
2024 and moved a motion for his removal from the office of the

Speaker despite the existence of the conservatory orders.

11. The Petitioner filed a further affidavit dated 26rh october 2024 wherein

he avers that Respondents' Replying affidavit sworn on 25rh oaober
2025 wherein he states that the averments contained in the said

replying,,afiidavit are misplaced as the deponent did not demonstrate

that he had been authorized by the other Respondents to swear the

replying affidavit on their behalf. He maintains that the court order of
11th october 2024 had been disobeyed by ail the Respondents who

proceeded to ccndr:ct impeachrnent proceedings against him following

the contested resoiution to suspend him from office.

12. The Appiicant further states that the Respondents have gone ahead to

advertise a vacancy in the office of the speaker in clear violation of the

conservatory orders issued on llrh October 2024.

13. The Responclenis opposed the application through the replying

affidavit of the Acting clerk of Nyamira county Assembly, Mr. Duke

onyari, who avers that he is authorized by all the Respondents to swear

the affidavit in opposition to the application. He states that none of the

Respondents have di;obeyec the court order as alleged by the applicant

and adds that the contempt Application does not meet the threshold

of proof expected in such an application.

14. The Acting clerk states that the conservatory orders were not extended

on 14'h octcber 2c24 when the matter came up for mention and

COnfifm< ih:i thc Qaqnr'1nr{oni< anrl nthor rnornlrorc r., f. _ r i \"/, . v !: :.. r u: l.-. .Jrr i!. ri:=riiiJEL ..r, thg county
,E-.E&@i.ltEir F.r. r.r{,.,.. J.!
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Assembly of Nyamira were at the County Assembly on l5rh October

2024. He states that the photographs that the Applicant has relied on

in his affidavit are inadmissible in evidence for lack of Certificate of

Electronic Record. He contends that the conservatory orders issued on

llth October 2024 did not expresshT bar the Respondents fi"om

removing the Applicant from office.

15. He blames the Applicant for the chaos that erupted at the County

Assembly precincts on l5th October 2024 and attached video clips

depicting the events of the said day. He states that the Applicant was

duly served with the motion for his impeachment but did not attend

the proceedings at the County Assembly on lTth October 2024- He

contends that the suspension of the Applicant is different from his

removal from office and that the court did not issue any order to stop

the Members of the County Assemblv lronr i.:biing and debating the

removal motion. He adds that a copy of ihe County Assembly Hansard

was not presented before this court to show the person who presided

over the County Assembly sittings and that the motion was moved by

one Hon. Thomas Vincent Benecha who is not a party to these

proceedings.

16. The Application was canvassed by way of written submissions which I

have considered. The parties raised severai issues for determination,

namely; the admissibility of the photographs attached to the Applicant's

affidavit in support of the Application, the irirport and validity of the

replying affidavit sworn without the rairitten authority of the

respondents. and most importantly, whether the Respondents are in

contempt of the Court Orders issued on llrh October 2024.

17. The Respondents argued that the photographs attached to the

Applicant's r"eplying affidavit ai'e not admlssibie foi' lack of Certificate
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of Electronic Records. The Applicant did not address the issue of the

said certificate. The issue of certificate for electronic evidence is now a
prerequisite in our legal system when a party seeks to rely on electronic

evidence. ln this case, I note that since it was not disputed that chaos

erupted in the county Assembly on the date in question I find that

failure to avail the said certificate is not fatal to the application.

18. Turning to the claim that the deponent of the replying affidavit did not

demonstrate that he had the Respondents' authority to swear the said

affidavit on their behalf, I find that while this is a valid concern

considering the nature of the instant application, the said deponent was

still qualified to swear the said affidavit by virtue of the position as the

clerk of the Nyamira County Assembly.

19. on whether the Respondents disobeyed the court order, the Applicant

submitted that the Respondents were required to comply with the

orders issued on llrh october 2024 since the said orders had not been

reviewed. vacated or set aside. The Applicant maintained that the

Respondents openly disregarded the said orciers without any lawful
justification. Reference was made to the decision in liokwei rarita
Limited vs. The commission of t/niversity Education &, Another [20t7J
eKlR and Republic vs. county 1overnment of Kitui Ex parte Fahplan

fyrtems limiied [2o22J eKLR, where it was held that court orders are

' not made in vain and are meant to be complied with: that if for any

reason a party has difficulty in comptying with the said orders, they

were expected to come back to court and explain the difficulties they

faced in complying with the order and that once a court order was

made in a suit. it remained valid unless set aside on review or on appeal.

20. The Responcents, on the other hand, reiterated the averments made in

the replying aifidavit and submitted that the Applicant has not made

RUTTNG - Hc cHR pET. 
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out a case for the granting of the orders rought in the Conter-npt

Application. lt was submitted that the Appli:riion does not meet the

test for disobedience of a civil order and irat unreasonable non-

compliance, provided it is bona fide. does not constitute contempt.

21 . lt was the Respondents'case that there was no evidence to show that

they were in contempt.

22. lt was not disputed that this court issued conservatory orders on lith

October 2024 which orders were in the follcrving terms: -

'2. IHAf, pendtng hearing and determination of the

application herein, this Honourable Court be pleased to issue

interim contervatory orders sfa,,'ing the effect and

implementation of the purporte:i resolution of the I't

Respondent passed on th October 2C24 purporting to suspend

the Peiitioner/Applicant from riischarging hit functions and

duties as speaker of the /" ResPoncen:':

3. THAT Pending the heartng anC determination of the

application herein, the Honourable Ccurt be pleased to, issue

interim temporary iniunciive order; restraining the Respondents

and the interested party or any oiher Person acting on their

behalf or otherwise, from stcDcing, barring or othetwise

interfering with the Petitioner/r'.p,ciicant discharge of his

functions and duties as speaker of the ln Repondent."

23. lt was also not disputed that the sard order was served on the

Respondents who instructed the lar,v flrm of Mokua Ndubi & Co

Advocates to act for them in the matter.

24. Article 23 of the Constitution grants tlris Court the authority to issue

conservatory in any pi'oceedings brought under Article 22 thereof

where a party institutes a suit clair':ri:g ihat a i'ight oi'fundai'nental
t tq'i'rrl..-...4'::1,.ffi
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freedom in the Bill of Rights has been denied viorated or infringed or is

threatened. The said Article stipulates as follows: -

23. Authoritv of courts to uphold and enforce the Bill of Rishts

(3) /n any proceedings brought under Article 22, a cour-t may grant

a ppropria te re lief, incl uding-
(a) a dec/aration of rights;

(b) an injunction;

k) a ccnservato ry

(d)...... ..

25. The principles governing the granting of conservatory orders and their

import/purpose thereof were stated by the Supreme court in the case

of Gatirau Peter Munya vs. Dickson Mwenda Kithinji & 2 othersl2ol4l

eKLR where it was held that a conservatory order aims at preserving

the substratum of a suit and that the ultimate beneficiary of a

conservatory order is the court granting it and not the parties in whose

favour" the same is issued. similarly, in Judicia/ seruice commission vs.

Speaker oi the National Assemo/y & Another l_2o131eKLR it was held:

"Cons'eruatory orders in my view are not ordinary civil law
remecies but are remedies provided for under the conrtitution,

the Suprene law of the /and. They are not remediet between one

individua/ as against another but are meant to keep the subject

matter ci the dispute in sifu. Therefore, such remedies are remedies

in rem as opposed to remedies in personam. ln other words, they

are remedies in respect of a particu/ar state of affairs as opposed to

iniunctive orders which may only attach to a particular perron.,,
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26. ln lnvesco Assurance Co. Ltd vs. MW (Minor suing thro'next friend and

mother(HW) t20l6l eKLR a conservatory order was defined as follows:

"5. A conseruatory order is a iudicial remedy granted by the caurt

by way of an undertaking that no action of any kind is taken to

preterue the subiect until the motion of the ruit is heard- lt is an

order of status quo for the preservation of the subiect matter- "

27. ln Samue/ M. N. Mweru & Others vs. Nationa/ Land Commission & 2

Others L2O20l eKLR Mativo J. (as he then was) highlighted the

parameters for establishing if a party is guilty of contempt of court as

follows: -

*40. lt is an established principle of law that in order to succeed in

civil contempt proceedings, the applicant has to Prove: '

(, the terms of the order,

(iD Knowledge of these terms by the Respondent,

(iit) Failure by the Respondent to comply with the terms of

the order.

Upon proof of these requirements the presence of wilfulnes; and

bad faith on the part of the Respondent would normally be

inferred, but the Respondent cou/d rebut this inference by contrary

proof on a balance of probabilities. Perhaps the moi

comprehensive of the elements of civil contempt was stated by the

learned authors of the book Contempt in Modern New Zealand

who succinctly stated:-

'There are essentially four elements that must be proved to make

the case for civil contempt. The app/icant must Prove to the

required standard (in civil contempt cases which is higher than

civil cares) that:-

-E 

rltrrtEtElllEn..:|r,a:rrrtf,(GJtttlltE.ltli..ir'+n=i:1-:!'::1'l.lE7tFt:lErDllE€ltrttlnfi'|EEm
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(a) The terms of the order (or injunction or undertaking)

were clear and unambiguous and were binding on the

defendant;

(b) The defendant had knowledge of or proper notice

of the terms of the order;

(c) The defendant has acted in breach of the terms of the

crder; and

(d) The defendant's conduct was deliberate..."

28. ln the present case. a perusal of the pleadings revears thatthe Applicant

instituted the instant petition citing the violation of his constitutional

rights to fair administrative action, acce5s to justice and fair hearing

under Articles 47 . 48 and 50 of the constitution respectively. As can be

noted from the prayers sought in the Petition, the particulars of which

I have already highlighted hereinabove in this ruling, the petitioner was

apprehensive that the Respondents had embarked on a journey to

remove him from his office. as the Nyamira County Assembly, in

violation of his rights under the constitution. The Applicant stated that

a r.esolutlon had already been passed. on 8rh October 2024, to
indefinitely suspend him frpm office in an unconstitutional manner.

29. lt is against the above backorop that this court granted the conservatory

orders on llth october 2024 pending the hearing and determination of

the application, in order to preserve the substratum of the matter.

Needless to say. the conservatory orders were meant to halt whatever

actions the Respondents intended to take against the Applicant and to

allow him to continue discharging his functions as the Speaker of the

County Assembly pending the outcome of the Application.

30. I find that the orders issued on llth October 2024 were clear,

straiehtfcrwarri and unambiguous and thal the Respondents, who were

RULING - iIC CHR PET, NO. SOO8 OF 2024 . . PAGE 13 OF 17



the intended recipients of the said Orders. were fully aware of their

existence as their advocate appeared in court on 14rh October 2024

when they did not challenge the said orders or ask the court to vacate

them but merely concentrated on persuading the court to determine

their Prelim inary Objection.

31. lt has also come out clearly, from the parties'pleadings. that the

Respondents eventually conducted proceedings that culminated in the

removal of the Applicant frcm the office of the County Assembly

Speaker and that a vacancy in the said office r,vas advertised by the 2nd

Respondent.

32. The Respondents admitted that they participated in proceedings that

resulted in the Petitioner/Applicants' impeachment despite being aware

of the existing Court Orders brrt justified their actions by arguing that

they were merely discharging their rn6nJsis rruhen the motion

impeachment motion was presented by a different person. The

Respondents justified their decision to remove the Applicant from office

by arguing that the impugned conservatory orcers w'ere only in respect

to suspension of the Applicant fr"om office as tlre coui't did not issue any

orders stopping the tabling and debating of the motion for his removal.

33. My finding is that the Respondents' argument and explanalion for their

actions portrays them as parties who were hellbent on removing the

Applicant from office and that they therefore deliberately chose to

disobey/ignore/disregard clear court orders by adopting a seiective

interpretation of the said oi'ders to suit their own actions. A simple

reading of the said orders shows tlrat the intention of the court was to

stay the impiementation a resolution to suspend the Applicant from

discharging his functions and duties as speake;'of the l't Respondent:

and to restrain the P.espondent; anC the interesteC pai'ty f;c;"a stcpplng.
ffi
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barring or otherwise interfering with the petitioner/Applicant discharge

of his functions and duties as speaker of the 1,, Respondent.

34. I find that the act of removing the petitioner/Applicant from office as

Speaker of the County Assembly whether through suspension or

impeachment, with the full knowledge of the existence of the

conservatory orders, amounted to interference with the discharge of
his duties as the Speaker. I therefore find that the Respondents are guilty

of blatant disobedience of the said orders. a conduct which this court

cannot countenance.

35. contempt of court orders not only turns the court processes and orders

into a mockery but is also an assault on the court's authority. lt is trite

that this authority is derived from the constitution and statute and thus

binding upon every citizen. without exception, based on the assurance

that court decisions will and must be enforced. ln other words,

contempt of court goes to the root of the integrity of the justice system

and, if left unchecked, may result in an erosion of the entire

administration of justice thus Ieading to anarchy. ln Nthabiseng Pheko

vt. Ekurhuleni Metropo/itan Municipality & AnotherCCT

19/11(75/2015), Nkabinde, J. observed rhat:-

"The rule of /aw, a foundational value of the constitution, requires

that the drgnity and authority of the courts be upheld. This r's crucial,

as the capacity of courts io carry out their functions depends upon

it. As the constitution commands, orders and decisions issued by a

court bind a// persons to whom and organs of fiate to which they

apply, and no perton or organ of state may interfere in any matten

with the functioning oi the courtt. tt fo/lows from this that

Circbedience towards courtt orders or dectsions risks rendering our

courti impotent and judi:ial authority a rnere mockery- The
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effectiveness of court orders or decisions is substantially determined

by the atturance that they will be enforced. "

36. Similarly, in Canadian Metal Co. Ltd vs. Canadian Eroadcasting Corp

(N0.2) 11975148 D.LR(30), it was held thus:-

"To a/low'court orders to be disobeyed wo:,ld be to tread the road

toward anarchy. lf oraers o.f the coui'i .en be treated with

disrespect, the whole adminifiration of iuttice is brought into

tcorn... if the remedies that the courtt grant to correct... wrongt

can be ignored, then there wi// be nothing left l'cr each person but

to take the law into his own hands. Loss of respect for the courts

will quickly result into the destruction of our society."

37. Stemming from the principles outiined in the above cited cases. it

cannot be gainsaid that obedience to court orders is a grave matter and

that the sacrosanct authority of ci.tr courts is ic.r be )ealously guarded

through the courts' ability to enforce their decisions in order to maintain

their dignity and respect. This means that parties who disobey court

orders must be calied to account by requiring them show cause why

they must not be punished fcr such contempi. I finC guidance in James

Francis Oswald, Oswald's Contempt of Court: Committa/, Attachment,

and Arrest upon Civil Process (Butterworth & Company, 1910 at page

9 where it is stated that; -

"Punishing through contempt cf court is th: means by which courtt

sanction non-compliance with its orders, juCgments and decrees, and

a court of justice without power to vindicafe its own dignity, to

enforce obedience to its mandates, to protect its officers, or to shield

those who are entrusted to its care, would be an anomaly which

could not be permitted to exist in any civilized community. l,l/ithout

such protection, couris of juitice would ;oon /o;e their hold upon



the publk respect, and the maintenance of law and order woutd be

rendered impossible. "

38. For the reasons that I have stated in this ruling. I find that the contempt
Application is merited and I therefore allow it by issuing summons to
2nd - Brh Respondents to show cause why they should not be committed

to civil jail for such contempt.

39. Mention on 7rh November for Notice to Show Cause and ruling on the

Preliminary Objection

40. lt is so ordered.

Ruling dated, signed and delivered virtually via Microsoft Teams this 4th day

of November 2024.

,, \a\lJ*, ,:_/

w:-A:-oKw,-aNY

JUD6E

ln the Presence of: -

Mr. Ombui Ratemo & Mr. Bonuke ior the petitioner

Mr. Ndubi for the Respondents

C/A - Anita
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REPU]]L]C OF KENYA

IN THE HIGH COUITT OIT KENYAAT MAMIRA

COURT NAME: MAMIRA L.AW COURT

CASE NUMBEIT: HCJF/E007/2024

CITATION: COUNTY ASSEMBLY OF NYAMIRA VS ENOCK OKERO OGORI

iIULING

1. This ruling is in respect to lhe Appiication dated 1" December 2024 wherein the
llespondenL/Applicant, Enock Okcro Ogori, sccks the following orders: -

2, SPE^rT
3. SPENT
4. TIAI'tlrc Honourable Court be pleased Lo set aside, vacate, vary and discharge the

Orders granted ex-parte on zg't' November 2024.
5. THAT costs of and incidental to this Application be in the cause.

1 . The Application is brought under Section 80 of the Civil l)rocedure Act, Order 45 of the CMI
Procedure Rules as read with Articles 19, 23, 47 ,48, 50 and 159 of the Constitution. It is
predicated on the grounds of the face of [he Application and is supported by the Respondent's
affidavit wherein he avers that; he was the cun'ent legitin:ate and lawful Speaker of the
Nyamira County Assembly, having obtained consewatory orders on L1e October 2024
restraining anyone from interfering with l.he discharge of his duties; that the Applicant filedJR
E005 oI 2024 seeking to quash Gazette NoLices Nos. 14229, 14230 and t4273 of2Q24 and the
present Applicati<.rn with the full knowledge that tliey addressed the same subject matter; that
subslanLive orclers were made agains[ hrnr conlrary Lo l"hc rules ol natural justice on the right
to be heard; thal lhere is potential risk ol conilicting courL orders being issued by different
courLs anci that the filing of the present Applica[ion consl"ilutes an abuse ofjudicial processes
since iL amounts forum shopping through multiplici[y of sui[s.

2. The Applicant further avers that the granling of leave to institute JR proceedings against him
through the Court orders of 29t)' November 2024 automatically ousted the Court's orders
issued on 11'r'October 2024and, that had the Court been made aware ofthe existence ofJR
E005 of 2024, it rvould not have issued thc impugned orders at the ex-pafte stage because of
the subludice rule. He states that there is an error apparent on the face of the record as the
Court issued substantive ex-parte orders without hearing the i{espondent's case.

3. The ex-porfe Applicant file

ffifl fiilnilil'ilil lilt ililffil il tfl nfffliltr]t fl]lfl riltilf[ilflI'
ke Onyari in

1t5
Doc IDENTITY : 3436437 17 7 33 9 63 1 548 0 1 8 5 78 978 Tracking

Nunrber: oogvwc2025

The Judiciary of Kenya



response to the Application. The said deponent avcrs lhat the Application is incurably

defective for failure to annex the Ordcrs souerht t.o be stayed, varied or vacatcd. Hc fr.rrther

states that judicial review proceedings are sui gencris itr nature and that the cottrl thcrefore

lacks the jurisdiction to ontertain thc prcscnl. Applical"ion and that there js no cotrrt order or

subsequent gazette notrce revoking Gazette Nol;ico No. 14050 of 2024 that gazetted Lhe

Respondent's impeachmcnt,
4. He faults the Respondent for abusing the court. plocesses by filing multiple petitions in three

different courts but adds that there is no tjsl< of conflicting orders because.JR E005 of 2024

has since been withdrawn.
5. The Respondent/Applicanl lilcd a turther allidaviL rlal.cd 14'h December 2024 itt r'vhich he avers

that this court is clothed wiLh l;hc jurisclicLion l,o hcar llte Application as Lhere is uo 1:rovision

requiring that the Order soughl. l.o be vacal"cd irc irnncxcd to the Applical.iotr. He lr.rrLher avers

that the Notice of Withclrawal of suil" fiiecl in Jll 11005 was cleverly filed on 29"' November 2024

at 11.1i a.m, in bad faith withouL the leave ol courl:. FIe afso states thaL any issues relating to

competence of the appointees listed under GazoLlc Notice 14273 couid only be dealt with in a

different forum because Judicial Review procecdings deals with the procedure of
administrative decisions ancl nol. [heir merils.

6. The Application was canvassed by way of writlcn subrnissions which I have considcred.

Analysis and Determination

1. I have considered the plcadings filed hercin ard lhc parties' rival submissions. I find that the

main issue for my determinalion ls the ApplicaLion is merited'

2. The court's power to revierv its own dccisions is provided for under Section B0 of the Civil

Procedure Act and Ordcr 45 Rulo 1 of Lhe Civil Proccdure Rules which sl.ipulate as

follows:-

80, Any person who considers him-sclf aggrieve4-

1. by a decree or order from which an appcal is allowcd by this Act, but frotrr rvhich no

appeal has been preferr:cd; or
2. by a decree or order from which no appcal js allowed by this Act,

May apply for a review of judgcmcnt l.o thc corrrt., which passed the decrcc or nrade the

order, and the court may rnakc such ortlcr l:hcrcotl as it tlinks fit'

Order 45 Rule 1 (1) Any persou considering hirnsclf aggrieved'

1. By a decree or order from which an appcal is allowed, but from which no appeal has

been preferred; or
2. By a decree or order from which uo appcal is hcrcby allowed, and who from the

discovery of new and irnportarlt lnatter or cvidcrrce which, after the exercisc of due

di1gence, was not withirr his hnowlcdgc or could not be produced by him at the time

when the decree was passed or thc ordcr ntadc, or on account of some mistakc or
error apparent on the face of the record, or for any other sufficicnt reason, desires to

obtain a review of the dccrce or ordcr, lriav apply for review of judgcment l.o the court
which passed the decrec or matle thc ortlcr rvithout unreasonable delay.

3. I note that impugned orders granled the exparl.e Applicant ieave to institute Judicial Review

proceedings against the Respondent which lcave was also to operate as sl.ay of the impugned

Gazette Notices.
4. lnJudiciol Commission of Inquiryto the Goldenberg Affairvs.Job Kilach Civil Appeal

No.77 of 2003 the Courl of Appeal rendeled itself as follows:-
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"The next poitrt to moke is that although appeal does lie to this court agatnst an ex-pafie
order made by a Judge of Htgh Court,.....nevertheless in his Judgnrcnt ln that case, Slr
Donalds on MR [L983] 3 All E.It. 589 at page 593 said:

"I have said ex-parte orders are essentially provisional in nature. They are made by the
iudge on the lrasls of evidence ond submissions emanating from one side only. Despite the
fact that the Applicant is under cluty to make full disclosure of all relevant information in
his possessicr n whether or not it assists his application this is no basis for making a
definite order and evety judge knows tltis, tle expects, at a later stage, to be given
opportunily Lo review his provision aI order in tlrc light ol evidence and argument adiluced
by the other side and in so doing he is nol lrcaring an appeal from himself and in no woy
feels inhibited from discharging or varyino lrjs original orfler. This being the case it is
difficult if nol impossible to thinl< of circtrlnstd,rces tn which it would be proper to appeal
to this court against an ex-parte orcler without just giving the High court judge an
oppoftuntty of reviewing lt in light of argument I'ront the defendant ond reaching a
d eciiion." I ernphasis a d d ed ]

1. Similarly, in.Republic vs. Vice Chancellor lvtoi University & 3 others Ex-Parte Benjamin
t, Gikenyi Magare [20181 eKLR H. OnroncliJ. @s she then was) he]d as follows when faced
wilh a similar Application to vacate stay orders issued in a;udicial review application: -

io request tlrc court to re-look at the backgr'ound leading to tlrc issuance of stay, is in my
view, not asking the court to sit ort appeal on orders of a court of equal stdtus. ft is simply
telling the court to reconsider tlrc orders issued_'D light of tlrc fact that the beneficiary of
those orders concealed or dtd trot disclose all Lhe nruterial facts prevailing. AIt the other
issues raised will be better addressed at tltc lteafing of tlrc main ntotion.,,

1. My undcrstanding of the abovc dccisions is l.hat thc court's hands are not tied when it comes
to revtewltlg ex-pafte orders nradc inJudioial Ileview proceedings. This is to say that the law
permits the court to vary ils decisions palticularly where the circumstances warrant
review/vtrriation, snch as whc,re llrc ex-pa'te Applicant has concealed some facts which may
have bcen relevant in rnaking a decision aL Lhat pre.limirary ex-parte stage. I find that this
courl. has the jurisdiction to heal and deLemrine the Application for review and to grant any
appropliate orders even if tlte Applicanl; nay have already filed a substantive motion.

2. It was not disputed that on 11'h October 2024 l.his court issued conservatory orders direchng
the par'lies to maintain status quo pending ihe hearing and determination of an Application
filed in Nyamira Petition No. E00B of 20'24 whcrein lhe expar[e Applicant is also a party. To
my mind, the effect of the said conservaLory orclcrs was to stop any subsequent actions against
the holder of the office of the Speaker of Lhc CoLrnLy Assembly including, removing from office
by way of impeachnrent.

3. Flowing liom the above posiliou, it is clcar LhaL l"he Applicant/Respondent did not disclose the
exislencc of conserviitory ortlcrs in l)etilion No. E00B of 2024 when it appeared before the
Court at Kisii on 29"' Novembe r 2024. lI is also clcar that the exparte Applicant did not
disck-rse the existence of the carlicrJudiciai llevicw that they filed in JR E005 of 2024 over the
same subject matter, being thc inrpugncd gazctte notices.

4. It is tlterelore c]ear that the Cor,rrl. granlcd lhe orders of 29"' Novemb er 2024 without the
benefil ol the full set of facts and backgrouncl of Lhe case, The effect of the leave granted
herein operating as a stay of lhe impugned Gazette Nol"ices automatically had the effect of
conflic[ing with the said exisLing conservaLory orders. Il is on Lhis basis that I flnd that it wou]d
have been prudent for the Appiicauts to disclose all material facts to the Court to enable it
make a proper decision. Irailure Lo disclosc all thc material fact paint the exparte applicant in

,,.,::il:::T:"' " 
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circumventing the judicial process that was alrcady in lnotlon,

5. The ripple effect of the impugned orders, as has been seen, is the potential embarrassment

that may be caused to the Coul't with the cnsr.ring confusion arising frorr conflictirlg orders. A

very untidy scenario has thus been crcated r.r,horc on ouc hand the Spoal<er has cottservatory

orders to remain in officc and conducl" his drrtics which ilcltrde issltanco ol gazct.t.c notices and

on the other hand, the said gazctLc noticcs aro uuL on hold follorving lhc lon-disr:losr.rrc of

material facts.

6. I find the Supreme Court clecrsion of Kalurno v.s, NGO Co-orrlination Board & 5 others
(Application E011 of 2023) 120231KESC 72 (I(IR) (Civ) (12 Septcmber 2023)
(Rullng), relevant in this regard, lvhere thc apcx court oullined the circutlstanccs ullder

which it could review its owu docisions as followsr -

,,(a) The judgment, raling or order is oblainctl l.hrouglt froucl, deceil or ntisreprcs entotion

of focts;

(b) The judgment, ruling or order is a nullity by virtue of being made by a courL which was

not competent;

(c) The coutt was misled into giving judgmcrtL, rttling or order under the beliaf that the

partles have consented; and

(d) The judgment, ruling or order was rendercrl on thc basis of repeoled law or os a result

of a detiberate concealment of a staLul.orl pro"'i.sion'"

1. It is my fincling that the circunls[anccs in Llrc present casc fall uncler thc lirst scenario, where

the Court issued the ex-parl"c orclcrs based on a ntisrepresen Lation ol l'acts or lack ol lull

disclosure. This thereforc calls for lhis Colrrl l.o r0vicw ills previous ot'clcrs.

2. Turning to the claim that Lhc insLantJlt ApFlrcairon oficnds l.hc sLrbjudicc doctrrno, I nol,e that

it was not clisputed that the ApplicanLs )racl prct icusly filccl a Judicial Rorricw Application No.

E005 of 2024 wherein t"hoy souglhl. lo quash [hr-'Cazcttc Noticcs No. ]4229 and 14230 of 2024

on the basis that the Respondont hacl issucd t.hclr after he had been impcached irom office. I

find that even though thc Applicants/Rcspolidcnls (County Assembly) argrred that thc said

Judicial Revrew Application did not challengo thc third Gazette Notice No. 14273 of 2024, such

an argument does not vttiate tlie fact that thcy filed two similar Applications at different times

in respect to the same subject lnalter.

3. it is my view that the substratr.rm of 1:he npplical.ion in JR 8005 of 2024 speaks to the same

tssue in the present Apptication.JR E007 ol 2024 which is primarily to nuJlify anv S,azelte

notlces issued by the Responden l/Applican t, (Speaker) afl,er his alleged impeachrnent,. I find

thatJR E007 of.2024 was filed atl.er.lR E005 0l-2024 in contravention wiLh the Res Sub'Judice

Rule.

4. The Res Subjudice rule is codjfied under Sccl.ion 6 of the Civil Proccdure Act as follows: -

.,No court shall proceed witJr t.hc trial of any suil. or procccding in which the mal.ter in issue

is also directly and substantially in issuc iu a llrcviously institutcd suit or procccding

between the same parties, or bctrveen parl'ies rrnrlcr whom tlrey or any of thenr claim'
litigating under the same title, whcre such suil. or procccding is pending in thc same or
any other court having jurisdiction iu Kcnya to grant the relief claimcd."

1. The Supreme Court further expounded on this rule in the case of Kenya Notional

commission on Human Rights vs' Attorney General; Independent Electoral &
Boundaries Commission & 76 others (Intcrcsted Parties), as follows: '

ililillil illililililffi ilillilililillllllllllllllllllllllllllllllllllll



"[67] The tenn'sub-judice' is defined irt Black's Law Dicttonary 9th Edition as: ,,Before the
Court or tudge for determirrutiotr." The purpose of the sub-judice rale is to stop the fiIlng
of a multiplicity of suits between the sante parties or those clairning under them over the
same subject tnatter so as to avoirl abuse of the Courl process and diminish the chances of
courts, witlt competent jurisdictiorr, issuing confiiclirtg decisions over the same subJect
matter, Ilris rneans that when Lwo or ntorc cases are liled between the sarne parties onthe
same subiect rnatter before cou,ts wiLh juristliclion, the ,natter that is filed later ought to
be stayed in order to await the delenninaliott Lo be nnde in the earlier suit. A party that
seeks to irtvoke the doclt'irrc of res sub-judice musl, therefore, establish that, there is more
than one suit over the some subject nrutter, that one suil. wds instituted before the other,
that both suits are pending before courts of contpetent jutisdiction, and lastly; that the
suifs ore between the sarne parties or their representalives,"

1. I have considered the Applicant/l{esponden[s claim that they had withdrawn the Application in
JR 8005 of2024.I find that this claim was not proved as the exparte applicant did not
demonslrate that it obtained the of the court [o wit]rdraw the said JR. It is my finding that the
filing a multiple suits with the intention of obtaining a favourable outcome not only amounted
to l.he undesirable acl of forum shopping but also cons[ituted outright abuse and mockery of
the judicial processes and syslems, (See PurityMoroa Ki rere vs. The Senate and B Otherc
Petitiorr No. 4 of 2024).

2. For the roasons thal. I have s1"a[ed in this |uling, I find that t"he Respondent/Applicant has made
ouL a caso for the setling asicle ol [he Ordcrs issuccl on 29'h November 2024. Consequently, I
allow thc Application dated t"r l)eccmbcr )024 in Lhe lollowing terms:

3. That the ex-pafte orders granted on 29't' Noventber 2024, specifically in respectto the
Etay of tlrc gazette notices. are hereby set aside.

4. Since tlris is o Public Interest rnatter where there are other pending motterc, I make
no orders ds to costs.

5. It is so oldered.

SIGNIID llY: ltON LADYJUS'llCU Wll.FItlDA A. OKWANY
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The Judiciary ol Kenya 5/s

Ruling dated, signed anti dclivcrotl virtual.ly irt Nyarnira vitr Microsoft Teams this 30'b day of
January 2025.
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INTHE HI H COU RT OF KENYA AT NY IRA
CONSTITUTloNAL AND HUMAN RIGHTS DIVISION

PETITIO NNO . EO1l 0F 2024
l. vtNcENT MARI|TA OMAO--_----- -----..-------_-pEilTloNER

I
2
3

4
5
6
7,

8.

9.

l.
2.
3.
4.

RESPONDENT
RE'PONDENT
RE5PONDENT
RESPONDENT
RESPONDENT
REsPONDENT
RESPONDENT
REsPONDENT
RESPONDENT

AND
ENOCK GORI OKERO ------trr INTERESTED pARTy
NYAMIRACOUNTYASSEMBLYSERVICEBOARD--.....-.-......-.....-.-.2ND INTERESTEDPARTY
I-AMECK SIKWEYA------ ----3AD INTERESTED pARTy
JOEL OMBONGI---------------- ----------------41H INTERETTED pARTy

ThismattercominSuPformentionfordirections/ordersbeforeHon.LadyJusticeW.A. Okwany

on 28'h October 2024 AND UPON oral submirsionr by Counsel for both partie5: -

lT l5 HEREBY DIRECTED A5 FOLLOWS: -

'l'he status quo currently obtaining in rerpect to the filling of the vacancy in the office of
the Speaker of Nyamira County Assembly b,e maintained fll 1/11/2024 l0:30 am.

DATED and SI6NED this 2B'h day of October 2024.

HON. W. A. OKWANY

JUDCE

6IVEN under my HAND and SEAL of this Honourrl-,le Court on this 28'h day of October 2024.
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.1,

HON. B. OKOhlC
NYAMIRA

DEPUTY RE6ISTAR
NYAMIRA,iI::'H COU DEPUTY

IIIGH COURT
REGISTRAR
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ny prrty ,:i-tly rcrved, faib to comply hdthe thall h citd
shall therelore be liable for imprircnment for b tetm not

PENAI lawful order, il a

with court ccsntemPt and
exceeding 5 (tix) mon lh:.
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l,]} 
-.i.ria.a 

no tllid objc(don 6o' 6ga6 lgccitcd rvithia that

#;: I*ilil;t;; t """ r"'i 
ltr' dacrl in tlrc nnme oI (l) Monis

ffi:;.;;ft;;;.; opilo ojiu-u"' t]r roncs rlrvadimc Golc (t)

i^;,ff'o6;; bljg'. tsl e*an r!alccha sunza' (6) Klrsmis

i,l#'vli7ii,'i,-a v'-ost'inlo Froncis ('l) AlicE M'rngi

ili]li'-i' -,oi 
Drncsn Kir.ro l{angi, (10).Ilrtdrdru wughunSs

Xii.ti*i f,f,lf_ll"ii['ti;#'],),]i i]T,,?li?i,i-;lTJ;

lFili *r.:* r:,*"+i ti llll,?' H:: Ti.ll'ffi ,YllIlRl Eli Mrvrllc!8o llrvilf,ro' \r'' r

#t'*l#mf,uififitrfi#ffi,f iillffi
shr'lllra r59x!'-rx' 

-''.,',J.i-,.- irar ltcjuma Mncnyc(rmoyo, (35)
zl-h 1111 Uthi Ko[lDo lr(Elir" \J-l

lllr,lx*mlHlA+rx',l',lllrl',,1]#'"llfiil$,#Hi
'. .'---I rv-^iilu, g2) Tsii,n Ali ,um!, (11)

Krsrim, (41) Nylrxunol r\nolln, 'rur'
r.nrhan HaI!, (44) Knln0to rrtu"'"n, (45) Sald Alhnrln Snld' (46)

illlif i'ii'iiri,*, (47) Gricc Hrlinro [lzun!u. (48) Anror Ziro

lnnrrr (It,ll.l. t\11 l),r(,rrl lll\!,lll,t, llnl 'ir\nl':ll l'lnlnnrr. l-i7,

l'r,rrr, rr, .r trlrrrrt,t lilrtr\,rl,r. I lrlt Vlr r' !rl'r ( lnll:1,r, I irl ) iilr'rl rr '\tt;tcy '

lhrll (l,nllr,\ rlll,lrlrlnr. l(l) llrrttrrrrt \lt'nrr4r,rttr, Ii)l Ixrxlll'llr

ii,rrr.r,ll \lrrr,'urlrl, rill \\'t, tlllr \r" W"l'rll'r' lrrlr llalr'rrrx llrll Lll'

rn\\ \f'rlr,lfrrrt,',1 ll'rtlllrl. li|rtrt I lllnr'rtt'r ll'llrl'rl'rlx' tlutll'lt' t4lt

.\t,,hrll,t llt,tll l\1,'r[,r, l,,lll rhrr, lll,,lIl l'il"rf.r' I4r,, 
"l''!ltlr'r

\h,l,rll,r- r;rll llrrll(,r \\',rl!,r!,r, l,ll lt"l'' I l i'lr"l'llrrl r/ll
\hrrh,rIrr,\ltIl,,l,',tJll,\l,rrlrrrtt l'llt'rr'r! '\ll,(/'l,l"r,'l''"'ll'li'rrlr'r'

r l1\ ll,\\ltt,l ll,tr.l,r, l,hl l'rt' rrr lrlltnrrr Il'rrrv'r, I /'lt '\r"l'rr''a
if*.urr,,,uf,t. t l:ll ll['rlrr'llr lr \'rl'l l!"ltrt'r' | /"r l'lr"l'rl' h ltlr'\t'r'
,ilt rir.r'.,ut i\lh,t,rh,r. l:{l) i\hrrrl l('r''h'! '\l"h'rrrr"'l trl'11 

"rl'r}'r'r 
Alr

it"',".i ,sU \!r,rrt Xrrtlrrrtt, tlt'll ljrrlrlitrr Wllrrrr 17'rrrl'rr' t:lir

i,.,,'." ir,ir X,r,t,,.rl;,r. tsr'r Klrnll,l ,\' l\lr"rrrr,, trllt llrlr'r '\tlrrr'rrr
i,,."-' ,,t*t t'ttt,,tt li.rlrtltrt \lrrlilrt'l'r. {l''l lllrrlrrrrl ftl'l ('rrr''r' l'l'l'

ii,,i;i, 
"i','; ',, 

it,,ltllrrhl, t'rlt l(nIrrlrr i\llh'rlIrl Killl. r,tlr ';"1"x

i.,'i''ii,',,',"'. i;,tr h,rl,,'ll,r trltltrrl t:lrl,rlrrr' (t' l' (iilhcrl Nlv'rl:rnrh;r

Ii;;""i;,. ;;ti il,',lln S,r,rr,r.'l tlllt(, ("h) Ijrrrrrrr l(rrrr Arhurrrlri

,:i'',,-,','^ ir,r,,r.,'rli li,rrrrlr r\lrrrtttt illlrullrlrr' (r'8) lirrir Atty:trtz'v:t'

i,,i,".,, 1,,rtii',,,i,rilicrltrhNrl,,trrNllx,rrut'r,(lrll), lvt:trirrn irrrrli

ii,,i'.'.,'riiii t,'.,riu ir, l 'ur,',t 
ll',llrl' ( 11,2, 

'\irlrrr 
illal'rltrrlh A 'v:r'll '

.,,,i 
",""i 

,,,.f, ta,,fu'"lh'rl lhr'lrrlxl llllc dacrl c'rrlict trrrr':rl to tIc r'rli

il',t fln'i,r',,i"' f.iu,r,"l. slnrll hc (l'crntrl rlnlr(cllcrl rrnd r'lI no 'jl14il

D.rl.',1 thc lst Nrrvcrrllrcr. 102J
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G,\2En E NorlcE No. 1J229

THE CONSTITUT1ON OF KENYA

COUNTY ASSEIvtBLY OF NYAMIRA

ALTiRN^TIVE AREAS OF COUNTY ASSEI.IBLY SrrTINCS

PUR SUANT to i\niclc l?6 (l) thc goreral public i5 hcrcby

norifi.d rhnl i^ lh. qu.sl lo Pto orote Bungc r\lashinxni,.lFccdtc ftom

rhc lltr October. 2024 County AsscmblY si(in3i Nill

rlso bc dolc rl lh.,follo
.\sr.rnbly Cil.ndrr: !

. lhc Nyinriril
lv(ng-ptcquses,rrrr r tf ,L- II)'UE COPY OF il.i

lvla5rb. North
"ounry 

orric".QlllGil'JA

2, NylmirE N u6.Counry otlG? yi
3. Mugr Sub- nty Oflii.s

*yPBi.t
Octobc

rhe c,(isting Corn(:/

t:
t

lit

4. Borobu Sub

Dntcd thc 29th

PTG 813t24-25

0ver trne rlt Printe

Sp.ol'dr. Corxrtl' ,{-tr.ublt ol Nloninr ?
cAzErr€, NoflcE No. t4230

THE CONSTITUTION OF KENYA

THE COUNTY GOVERNl\,IENTS ACT

(No. l7 a/2012)

THE COUNTY ASSEMBLY SERVICES ..\CT

(No. 24 (y'20t7)

Apnd'rxTrtesr

lN 0XERCISE of thc porvers con fcttcd by scctio[ t ] (? ) (b) of lh.
Counry Govt'mmcnu Act dnd section 2l of thc Cotrnty Ars.mbty

Srrviccs Act, 2017 Nyintlro County Asscnlbly Scrvitc Bortid. tirlr
nil;urc !rlN 6/cANi cAsBi26/l0n024 has irppoirttd -

SILV^NUS NDETIO NYAI\IOR,\

lo bc rhr.Ag. Clcrk qt thc Couury Assernhly of Nyittttim unr,l

conscquently tho.SccNl0rI of ttrc NylrnliJ]l Cotluty Asst\llttly Scr\ir.s
llonrd, cflcctivc tho 2Elh of Octobcr' 2021.

l)rrcd lhu 26rh Octotr.r, 202d.
ENOCT( OKERO.

t

o. o. NYAN(iWISO.
Ltul Rtylttrur, ivhnth to Oitlri(t


