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CHAIRPERSON’S FOREWORD

The Labour Relations (Amendment) Bill (National Assembly Bill No. 18 of 2019), underwent
First Reading on 24" April, 2019. Thereafter, the Bill was committed to the Departmental
Committee on Labour and Social Welfare to review and report to the House pursuant to the
provisions of Standing Order 216(5) (c).

Consequently, the Committee, pursuant to Article 118 of the Constitution and Standing Order
127 (3), invited submissions from members of the public on the above Bill via advertisements in
national dailies on 9" May, 2019. The Committee held a total of five sittings and considered the
submissions on the Bill from the sponsor of the Bill and key stakeholders. Thereafter, the
Committee retreated to consider the submissions and deliberate on the provisions in the Bill.

May [ take this opportunity to commend the Committee members for their devotion and
commitment to duty in the consideration of the Bill and express gratitude to the Offices of
Speaker and Clerk of the National Assembly for providing technical and logistical support.

On behalf of the Departmental Committee on Labour and Social Welfare and pursuant to the
provisions of Standing Order 199 (6), it is my pleasant privilege and duty to present to the House
a report of the Committee on the Labour Relations (Amendment) Bill (National Assembly Bill

No. 18).

HON. ALI WARIO, M.P. - CHAIRPERSON
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1.1 Mandate of the Committee

1. The Departmental Committee on Labour and Social Welfare is established in accordance
with the provisions of Standing Order 216 of the National Assembly. Its mandate as provided
forin S.0. 216(5) is to inter-alia:-

il

iii.
v,

V.

Vi

vil.

To investigate, inquire into, and report on all mallers relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments,

To study the programme and policy objectives of ministries and departments and the
effectiveness of the implementation.

To study and review all legislation referred fo it;

To study, assess and analyse the relative success of the minisiries and departments as
measured by the resulls obtained as compared with their stated objectives,

To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary and as may be referred to them by the House;

To vel and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Commiliee on
Appointments); and

To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

2. The Committee is mandated to consider the following subjects: -

1. Labour,
ii.  Labour relations,
. Manpower or Human Resource Planning,
iv.  Gender,
v.  Youth,
vi.  Social Welfare and Security,

vil.  Children's Welfare,
viil.  And Persons Living with Disabilities.

1.2 Oversight
3. In executing its mandate, the Committee oversees the following government Ministries,
departments and or agencies, namely:

11.

111.
1v.

Vi,

The State Department for Labour

The State Department for Social Protection

The State Department for Gender

The State Department for Youth

The State Department for Arid and Semi-Arid Lands
National Gender and Equality Commission
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1.3 Committee Membership

4. The Committee comprises of the following members -

The Hon. Ali Wario, MP (Chairperson)
M.P for Bura Constituency

Jubilee Party

The Hon. Joyce Korir, MP (Vice Chairperson)
M.P for Bomet County

The Hon. Gladys Wanga, MP
M.P for Homa Bay County
Orange Democratic Movement (ODM)

The Hon. Janet Nangabo Wanyama, MP
M.P for Trans Nzoia County

Jubilee Party

The Hon. James Onyango Koyoo, MP
M.P for Muhoroni Constituency
Orange Democratic Movement (ODM)

The Hon. Rose Museo, MP
M.P for Makueni County
Wiper Democratic Movement (WDM)

The Hon. Omboko Milemba, MP
M.P for Emuhaya Constituency
Amani National Congress Party (ANC)

The Hon. Fabian Kyule Muli, MP
M.P for Kngundo Constituency

Muungano Party

The Hon. Michael Mwangi Muchira, MP
M.P for Ol-Jorok Constituency

Jubilee Party

The Hon. Tom Odege, MP
M.P for Nyatike Constituency

Jubilee Party

The Hon. Janet Marania Teyiaa, MP
M.P for Kajaido County

Jubilee Party

The Hon. Ronald Kiprotich Tunoi, MP
M.P for Bomet Central

Jubilee Part

The Hon. Alfred Kiptoo Keter, M.P
M.P for Nandi Hills
Jubilee Party

The Hon. Catherine Wambilyanga, MP
M.P for Bungoma County
Ford Kenva Party

The Hon. Charles Kanyi Njagua, MP
M.P for Starehe Constituency
Jubilee Party

The Hon. Abdi Mude Ibrahim, MP
M.P for Lafey Constituency
Economic Freedom Party (EFP)

The Hon. Safia Sheikh Adan, MP
M.P for Marsabit County

Jubilee Party

The Hon. Wilson Sossion, MP
Nominated M.P
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QOrange Democratic Movement (ODM)

The Hen, Ole Sankok David, MP
Nominated M.P

Jubilee Party
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1.4 Committee Secretariat

Mr. Adan Gindicha
Clerk Assistant I/Lead Clerk

Mr. John Mugoma Ms. Doreen Karani
Clerk Assistant 11 Legal Counsel
Ms. Fiona Masili Abdinasir Moge
Research Officer Fiscal Analyst
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PART A: OVERVIEW OF THE LABOUR RELATIONS (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 18 OF 2019)

9

The Labour Relations (Amendment) Bill, sponsored by the Hon Kimani Ichung’wa, M. P
was referred to the Departmental Committee on Labour and Social Welfare for public
participation.

The principal object of the Bill is to amend the Labour Relations Act No. 14 of 2007. The
Bill sets out the requirements that must be met by a trade union prior to calling and holding a
strike in any of the essential services sector. This is with a view of guarding against the
interruption of essential services which would endanger the health, life and safety of the
population.

The Bill limits the right of every worker to go on strike as enshrined in Article 41(2) (d) of
the Constitution.

The Bill sets out the requirements that must be met by a trade union prior to calling and
holding a strike in any of the essential services sector. In view of this, the Bill does not
concern County Governments in terms of Article 110(1) (a) of the Constitution and it does
not affect the functions and powers of County Governments recognized in the Fourth
Schedule to the Constitution.

The enactment of this Bill shall not occasion additional expenditure of public funds.

PART B: COMPARATIVE ANALYSIS ON REGULATION OF STRIKES IN
ESSENTIAL SERVICES SECTOR

10. The right to strike is a universally accepted principle enshrined in the 1948 Universal

11.

Declaration of Human Rights. It has been developed at international level by the
International Labour Office (ILO) supervisory bodies through its resolutions and conventions
ratified by member states. While there is consensus that the right to strike is an indispensable
instrument for the exercise of workers’ economic and social rights, there is an ongoing
debate about the need to strike a balance between the protection of these rights and the need
to guarantee essential public services in order to safeguard citizens and their well-being.’

Regulating strikes in essential services offers a comparative perspective on one of the most
sensitive areas of industrial relations strike in essential services. Designing a fair, effective
and acceptable regime that will reconcile public interest and the public’s need for an
uninterrupted flow of essential services on the one hand, while maintaining the freedom of
collective bargaining on the other, is an ever more difficult public policy challenge.

! http://assembly.coe.int/nw/xml/XRef/X2H
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Labour disputes and conflicts are inherent in all labour relations systems. They tend to occur
when the collective bargaining process is reaching a breaking point and, if not resolved, often
give rise to industrial action, such as strikes. The establishment of a system for the prevention
and settlement of labour disputes is therefore a cornerstone of sound labour relations policy.

Experience from many countries shows that the centre of gravity of a State dispute settlement
system should be conciliation/mediation procedures aimed at assisting the parties to reach a
negotiated settlement under conditions that are as close as possible to those of the normal
bargaining process. Dispute settlement systems can also reinforce collective bargaining
where the agreements resulting from such procedures are accorded the same legal status as
agreements concluded through collective bargaining.

The following outlines a brief analysis on the regulation of essential services in various
comparable jurisdictions -

a) SOUTH AFRICA

. Despite the fact that a more liberal approach to essential services was introduced in 1995,

strikes in essential services in South Africa occur frequently. In 1995 the Labour Relations
Act (LRA) was enacted in recognition of the fundamental status given to the right to strike
by the South African Constitution and borrowing from European countries. It introduced a
framework for the self-regulation of essential services, reflecting a desire to regulate by
means of consensus and tripartism.

The basic premise of the South African Labour Relations Act is that strikes in essential
services are prohibited and are subject to compulsory arbitration. Essential services are
understood in narrow terms and are determined independently by the Essential Services
Committee. Since strikes in essential services are unprotected under the law, participating
employees can be dismissed for misconduct, and both unions and employees can be liable for
delictual and contractual damages. The Labour Court can also interdict strikes in essential
services or any act in furtherance of such strikes, which, if ignored, can potentially lead to
contempt procedures.2

b) ASIA-PACIFIC REGION

The Asia-Pacific region is home to around 4.46billion people (60percent of the world
population) and is also home to five of the world’s largest economies—China, Japan, India,
Korea and Australia and countries such as India, Japan and China host some of the world’s
largest trade unions as well.”

Many countries in the Asia-Pacific region have a comparatively low record of compliance of
trade union rights. All unions, including those in the public sector, face significant barriers
both in law and in practice. In many countries, collective bargaining is absent or restricted in
scope and, where it exists; limited rights for the participation of unions or lack of
enforcement procedures are common. Another problem observed in the region is the broad
definition of “essential services”, which exclude workers in some cases virtually the whole
public sector from exercising full trade union rights.

: http://www.scielo.org.za/scielo.php?script=sci_arttext&pid
3 http:/fwww.world-psi.org/sites/default/files/en_psi_turs_ap_updated
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19.F S llClt restriction qn the, right to organize is the complete ban on public sector
workers lbe WS £ (F Hée‘“ Bangladesh, the Labour Act 2006 (which grants the
right to form and join unions) does not apply to workers in the public sector. In Cambodia,
the Labour law excludes persons appointed to a temporary or a permanent post in the public
service, and therefore they do not have the right to organize as trade unions. In Indonesia,
the specific legislation that regulates the right to organize of public servants has not been
enacted. In Japan, a range of laws prohibit workers in firefighting services, penal institutions
and the Maritime Safety Agency to organize strikes.

20. Another common problem in the region is legislation that broadly defines “essential services™
and therefore restricts the right to strike in sectors where the life, personal safety, or health of
the whole or part of the population is not necessarily endangered. For instance, in Fiji, the
Employment Relations (Amendment) Act of 2015 provides for a long list of services that
include, among others, electricity, lighthouse and meteorological services, the financial,
telecommunications, and public utilities industry as well as the government, statutory
authorities, local authorities and government commercial companies as essential services. In
India, the Essential Services Maintenance Act limits strikes in essential services but it does
not stipulate which services count. In Malaysia, the definition of essential services includes
healthcare, education and transportation workers.

21.In New Zealand, the list of essential services includes, among others, the production,
processing, distribution, or sale of petroleum, water transport services, the processing of milk
and meat products. In Pakistan, employees of the state administration, government services,
state enterprises such as oil and gas production, electricity generation and transmission, and
state-owned airline and ports all of which are covered by the Essential Services Maintenance
Act, 1952 do not have the right to strike. In Sri Lanka, it is reported that a broad and
unrestricted definition of essential services allow the President to designate as essential any
service "which is of public utility or is essential for national security or for the preservation
of public order or the life of the community and includes any department of the government
or branch thereof- these powers have been used in relation to utilities, ports, and oil workers
in 2009.

¢) UNITED KINGDOM

22. As the United Kingdom has no written constitution, any right to strike is not protected in any
superior document but is regulated by statute and common law. In terms of fundamental
rights, the most significant legal instrument is the Human Rights Act 1998.

23. English Common Law enshrines the right to strike of all workers regardless of sector.
However, certain categories of employees working in enterprises considered essential
services are denied the right to strike, e.g., the police and the army. In the event of a
dispute between workers and employers, an attempt is made to resolve it voluntarily. If the
dispute remains unresolved after this initial attempt, the Advisory Concil 1a110n and
Arbitration Service intervene to resolve it in order to maintain industrial harmony

d) CANADA

* https://www.ilo.org/wemsp3/groups/public/---ed_dialogue/---lab_admin/documents/publication
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Canada has a unique public sector. In addition to the three levels of government — federal,
provincial, and municipal — each with public service employees, there are also public
enterprises (Crown Corporations) and public institutions such as school boards and health
care institutions. The three levels of government, public enterprises, and public institutions
are the principal public service employers. Also within the public sector are numerous quasi-
public enterprises and institutions. The legislative framework in Canada provide for the right
to freely form an association and bargain collectively. The Crown Employees Collective
Bargaining Act of 1993 provides public enterprises the right to strike, and allows employers
of Crown corporations to lock out employees. However, such industrial actions can only be
undertaken on condition that provision of essential services will not be affected in the
event of a strike or lockout.

e) UNITED STATES OF AMERICA

. The United States of America, like Canada, has three levels of governments: federal, state,

and local. However, American labour relations is generally more complex, as it is governed
by many statutes and legislations. In addition, there are many actors involved in labour
relations, ranging from the legislature, unions, employers, independent negotiators, to
citizens. Each state has a wide leverage in carrying out labour relations. Both federal and
state labour laws have grey areas for the courts’ intervention.

The American Constitution and specific labour laws in both the federal and state
governments govern labour relations in the U.S.A The Federal Labour Relations Authority
established by the Civil Service Reform Act of 1978 governs labour relations in the federal
public sector. The rights of federal employees are governed by federal labour laws, while
state and local level employees are governed by state labour laws. Approximately 33 per cent
of states have legislations denying their employees the right to strike. In the few states
(including Minnesota, Oregon, Pennsylvania, and Vermont) and local governments where
strikes are allowed, limitations have been put in place. Overall disputes as measured by
work stoppages have consistently declined in the U.S.A.

CONCLUSION

The exercise of the right to strike in essential public services is not only a legal question but a
fundamental issue that should be considered with regard to the safety and wellbeing of all.
With globalization and liberalization of certain sectors, it is important to preserve what i1s a
fundamental freedom, and at the same time guarantee real quality of life to every citizen.
Unions, employers and workers alike see strikes as a sign of failure. The main effort should
go toward improving industrial dialogue, which should involve users of public services,
whose needs must be taken into account. The aim is to arrive at social harmony in which the
freedom of some does not interfere unduly with that of others.
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28.

29,

30.

on ; 2 :
Through an advertisement on gé ay, 2019 (annexure 3), the Committee invited the public

to present submissions on the Labour Relations (Amendment) Bill, 2019.

The Committee received submissions on the Labour Relations (Amendment) Bill, 2019 from
numerous stakeholders including Professor Jack Odhiambo, the Central Organisation of
Trade Unions, Kenya (COTU) (K), Kenya Union of Clinical Officers (KUCO), Kenya
Plantation and Agricultural Workers Union, Kenya Aviation Workers Union, among others.
It was noted that, with the exception of Prof. Jack Odhiambo, all submissions were similar in
terms of content in that they were word for word similar to each other. The same are
practically verbatim copies on separate letterhead.

The details of the submissions are annexed to this report as annexure 4. The Committee
extensively considered the contents of the submissions on the Bill and the details of the
deliberations and the Committee’s observations and resolutions as relates to specific clauses
are contained in Part C of this Chapter.

2.1 Submissions by Professor Jack. Odhiambo

31,

Professor Jack Odhiambo opposes the amendments as in his view, essential services should
not be paralyzed by industrial action. This is in view of the primacy of the right to life and
personal integrity of each human being and the primacy of the common good of society as a
whole over the good of some sector.

2.2 Submissions by the Central Organisation of Trade Unions and other Trade

Unions

32,

As earlier indicated. the Central Organisation of Trade Unions, Kenya (COTU(K)) and other
Trade Unions(most being members of COTU) made similar submissions(in verbatim) as
follows-

(a) In 2007, the Labour Relations Act No. 14 of 2007 was enacted into law. The Act was
among the five labour related laws enacted that year, which included the Employment
Act, the Labour Institutions Act, the Work Injury Benefits Act and the Occupation,
Safety and Health Act.

(b) The Act represents the main legal foundation for collective bargaining and labour
relations. It combines two earlier laws, namely the Trade Disputes Act and the Trade
Unions Act and, in many respects, contained substantial improvements, particularly in
creating more efficient and responsive operational procedures to promote employment
relations and labour peace in the country. The Act has provided profound legal basis for
dealing with any industrial dispute.

(¢) The Labour Relations (Amendment) Bill, 2019 proposes limitation of workers’ right to
go on strike by deleting Section 78 (1) (f) of the Act which prevented a person engaged in
the provision of an essential service from going on strike. The Bill seeks to introduce a
new provision in its place that does not prevent such workers from going on strike but
instead limits this right.

Page 13 of 28
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(d) Part XA of the Bill states that the right to go on strike under Article 41(2) (d) of the
Constitution shall be limited as set out in this part for the purpose of ensuring the
continuation of essential services for the preservation of the life and health of the
population and of property.

(¢) The Trade Unions opposed to these proposed amendments since they arc in total
contravention of our 2010 Constitution (Article 41 (2) (d)) on the right to strike and 1s
discriminatory in the application of the law as it applies selectively to workers where a
section of workers are allowed to exercise a right while others are denied.

() Besides, the International Labour Organisation, ILO Conventions 98 and 87 on the right
to Collective Bargaining and freedom of Association as well as Convention 095 are clear
on the rights of any worker as far as these rights are concerned and the only way to
protect and achieve these rights is to compel an employer through appropriate means
including withdrawing labour through strike action.

(g) It must be noted that trade unions have always resulted to strike as a last resort to the
quest for better terms and conditions of service and it must be noted that its note in the
interest of trade unions to call out their members on strike but this happens because an
employer has refused to come on the table and the only weapon workers remain with to
compel the employer to listen to them, is to call for strike action.

2.3. Submissions by Richard Barno, LLB (UON), Dip. KSL. M.A ( AAU)

33. During consideration of the Bill, the Committee took cognizance of the importance of
inviting an expert on Labour Relations to give his opinion of the Bill and resolved to invite
Richard Barno who made the following submissions-

(a) Industrial relations in Kenya is governed by Article 41 f the Constitution together
with the Labour Relations Act No. 14 of 2007, the Employment Act,2007, the
Labour Institutions Act, 2007, the Work Injury Benefits Act,2007 and the
Occupation, Safety and Health Act,2007.

(b) The procedure for managing industrial disputes is provided for under sections 62 to
81 of the Labour Relations Act, 2007. Section 3 of the same Act gives key definitions
such the definition of “lockout”, “strike” and “trade dispute.”

(c) The Courts have had various opportunities to pronounce themselves on Industrial
disputes. Leading cases include Mary Chemweno Kiptui v. Kenya Pipeline Company
Limited {2014] e-KLR where the court found that fair termination must be based on
the procedure prescribed under Section 41 of the Employment Act; Teachers Service
Commission v. KNUT & KUPPET [2012] e-KLR and P.J. Dave Flowers Limited v.
KPAWU & Anor [2014] e-KLR where the courts directed that where Employees
issue strike notice, the Employers have to institute Court Proceedings declaring strike
illegal or stopping the strike; and KUDHEIHA v. Pwani University [2015] e-KLR
determining that workers’ Representatives are protected from acts prejudicial to them
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PDFf%-E activities cartied oyt in their representative capacities, so long as in conformity
W1

QTHRIERO5nG e Lo e agreements but the right to strike given by the
Constitution, must not be taken as a licence to engage in acts of lawlessness and gross
misconduct, parties must continue to engage respectfully as demanded by the
Industrial Relations Charter.

(d) In KUDHEIHA v. PWANI UNIVERSITY, ( as quoted in Mohamed yakub Athman

& 29 others v Kenya Ports Authority (2016) e-KLR ) the Court, borrowing from the
South African case EPPWAWU v. Metrofile [pty] LIMITED [2002] ZACC 30;
[2004] 2 BLLR 103 [LAC], stated that “'the purpose of a protecied sirike, is (o enable
Employees engage in a form of power play with the Employer, with a view to
influencing the Employer into offering better conditions of employment....""

(¢) An employer ordinarily must have everything to do with a protected strike, and the

®

subject matter capable of being negotiated and resolved between the Employer and
the Employee. It is strange for Employees to withdraw their labour, and hold that
their Employer, who pays for that labour, has nothing to do with the withdrawal. A
general strike would seem to this Court, not to fit within the existing legal framework
under the Labour Relations Act, and Employees engaging in such a strike, expose
themselves to disciplinary sanctions.

The court in Mohamed Yakub Athman and others continued thus: This position is
given support under Section 76 of the Labour Relations Act, which specifies that a
strike action must be about terms and conditions of employment or recognition
agreement. The Employer must have some power to affect the terms and conditions
of employment, or recognition agreement.

(g) Other judicial pronouncements are to be found in Seth Panyako & 5 Ors. v. The AG

& 2 Ors. J2013] e-KLR affirming that employee’s right to among other things
participate in the activities and programmes of a Trade Union are not limited under
Article 24 [1] of the Constitution; County Government of Uasin Gishu v. Kenya
National Union of Nurses [2014] e-KLR confirming that the right to strike is not
absolute and can be limited under the Constitution, through Legislation; and Kenya
Engineering Workers Union v. Narcol Aluminium Rolling Mills Limited [2015] e-
KLR explaining that employees who deliberately absent themselves from their
workplace, and engage in acts of violent misconduct at the workplace have no no
justification in expecting reinstatement.

(h) The principal object of the proposed Bill is to amend the Labour Relations Act, 2007.

The Bill sets out the requirements that must be met by a trade union prior to calling
and holding a strike in any of the essential services sector. This is with a view of
guarding against the interruption of essential services which would endanger the
health, life and safety of the population. The Bill limits the right of every worker to
go on sirike as enshrined in Article 41(2) (d) of the Constitution. The amendments
assume that disruption to essential services would only be at the instance of
employees; no hold out by employers are contemplated.
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(1)

®

In south Africa, essential services includes parliamentary and police service; and
maintenance services ( one whose interruption results in material physical destruction
to any working area, plant or machinery) . Essential services contained in the Fourth
Schedule to the Constitution of Kenya, 2010 include Water Supply Services, Hospital
Services, Air Traffic Control Services and Civil Aviation Telecommunications
Services, Fire Services of the Government or Public Institutions, Posts Authority and
Local Government Authorities and Ferry Services.

The proposed amendment to section 81 seeks to allow for strikes in essential services
for five days. However the basis and workability of the five day time period and
when time begins to run and end is unclear. There is an assumption that it is possible
to survive five day disruption of services. The five day allowable strike period also
goes against the stated objectives of the amendments of guarding against disruption of
essential services.

(k) In South Africa, a service or industry or any part thereof may be designated as an

(0

essential service by the Essential Services Committee (“ESC”), established in terms
of section 70 of their Labour Relations Act. The ESC is tasked with designating a
service, or any part of a service as an essential service, after conducting an
investigation into whether or not such a designation should be made. It is critical to
note that any parties who may be affected by the designation of a service as an
essential service by the ESC, has the right in terms of section 71 of the Labour
Relations Act (which sets out the procedure in terms of which the ESC will designate
a service as an essential service), to make representations to the ESC in regard to
whether or not a service should be so designated. Designated employees have
limitations to the striking capacity while the employer in the essential service is
similarly restricted from utilising its own bargaining power to lock employees out of
the workplace to compel them to accept the employer’s terms and conditions,

The South Africal Labour Relations Act provides for a mechanism in terms of which
essential service workers can legally and lawfully embark on strike action, provided
that certain agreements are first put in place. Section 72 of the Labour Relations Act
provides for parties in designated essential services to enter into a collective
agreement, which can regulate the minimum services to be provided by workers in
that essential service, in the event of a strike. If such a minimum service collective
agreement is reached, it will have the effect that the minimum service levels agreed in
the minimum service agreement will become the essential service; and section 74 of
the Labour Relations Act which prevents essential services workers from striking will
no longer apply.

(m)This has the effect that the only employees who will be prevented from striking are

that number of employees, or percentage of the workforce which is required to
continue providing the minimum services. All other employees who are not required
to provide the minimum service, even though they are employed in a sector or
industry designated as an essential service, will be allowed to strike. The minimum
service agreement can contain the following detail: whether the service is essential in
its entirety or only partially essential whether the service is essential at reduced
service levels the minimum number of employees required to continue working

Page 16 of 28



PDFd@B]% Fg§]§&rei§l}%ree : §f8illas a number or a percentage of the current workforce;
@ 0 i %‘f

the typ services which must be continued during strike action; minimum service
levels associated with various functions and duties to be performed during strike
action; waiver of a right to engage replacement labour to provide services in excess of
the minimum services.

(n) Global Survey based on Findings of the International Organization of employers
(IOE) Member Country Survey on Strike Actionl3 provides that in Bolivia public
services designated as essential services wherea as Chile, Cambodia and Namibia
designates the services whose interruption could engender a clear and imminent threat
to the life, personal safety or health of the whole or part of the population as essential
services ”

(o) The International Labour Organization (ILO) Labor Code states that minimum
services are those strictly necessary to protect corporative assets and facilities and
prevent accidents, as well as to guarantee the provision of public utility services,
attention to the basic needs of the population, including those related to the life, safety
or health of persons, and to prevent environmental or health damage.

(p) Japan defines essential service to include {transportation, postal services,
telecommunications, water, electricity and gas supply, medical and public health,
designated by Parliament and such strikes are forbidden.

(@) Mexico has no definition of essential services but strike action in public services
invites state to take over provision of public services such as communications,
transportation, supply of electricity and energy, cleaning services, supply of water and
gas, hospitals, health services, cemetery, and food providers for basic needs.

(r) In Pakistan, no strikes allowed in designated public services- designation by federal
government. Similarly in Uruguay no suspension is permitted for essential and
minimum services, designated by the executive and ministry of labour.

(s) In Brazil, the law lists the essential services and the social partners must, by
agreement, ensure the execution of those services that are essential to the needs of the
community. Where as in Canada, each province has its own definition of essential
services, usually covering services that may impact the security and safety of the
population. Minimum services are negotiated bilaterally by the employer and the
union, and are subject to the control of the administrative tribunal.

(t) In Peru, minimum services have to be guaranteed for essential public services,
expressly enumerated by law these include health services, cleaning, supply of
electricity, water and drainage, gas and fuel, cemetery and related services, prison
guards, communication and telecommunication services, transport, services of a
strategic nature or linked to the national defence or security, the administration of
justice, the administration, operation, equipment and maintenance of terminals and
docks in the country, and others that are determined by law. At the beginning of each
year the providers of these services have to transmit to the unions and the Labour
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Authority the number and occupation of the workers nceded to maintain the minimum
service.

() In New Zealand, the law defines and regulates essential services, including fuel
production, energy, water supply, sewage disposal, firefighting, port operation,
ferries, air transport, ambulance services, hospitals, medical services and the supply
of drugs, pension and welfare institutions and dairy production. Workers involved in
these services have to give the employer and the Ministry of Labour 14 days advance
notice of industrial action

(v) In summary of Global Practices relating to industrial action in essential services is
that the same is prohibited to limit deleterious or harmful effect of such strikes.
Industrial action in essential services is subjected to compulsory arbitration. Finally in
jurisdictions where strikes in essential services is permitted by law, such countries
provide for minimum service agreements to mitigate effects of such action and ensure
services are still rendered to the public. Minimum services is regulated by law and
such is agreed to by parties in advance and ins ucme jurisdictions the state take over
of minimum of services.

(w)Based on the above submission the expert recommended that based on Global consensus
against prohibition if the amendment is adopted it would prudent to go with the global
consensus and adopt a minimum services mechanism.
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PART Wﬁ}g&ﬁg :EI;HE BILL - COURT JURISPRUDENCE ON
l l[(} S IN ESSENTIAL SERVICES
34. During consideration of the Bill, the Committee took cognizance of the following court
Jurisprudence-

a) in the matter of Qkiya Omtatals Okoiti v. the Hon Attorney General and Others
(Petition No. 70 of 2014) the Petitioner had sought a declaration that the impugned
pending strike by members of the Kenya National Union of Nurses and a declaration be
1ssued that there is need for the state to enact a legal and policy framework to secure the
rights of workers in essential services, and to ensure the amicable resolution of Labour
disputes without disrupting service delivery

The court specifically found that-

(i) Workers in Kenya have a right to go on strike as provided under Article 41(2)(d) of
the Constitution. This right is limited by Section 76 and Section 81 of the Labour
Relations Act(which was enacted before the Constitution of Kenya, 2010). Article 24
of the Constitution sets out the manner of limitation of rights or fundamental freedom
in the Bill of Rights.

(i1) The right to go on strike is adequately limited under Section 76 of the Labour
Relations Act 2007 with regard to the cause for the strike, which must be a demand
with respect to terms and conditions of service or the recognition of a trade union and
the procedure to be followed before the workers engage in the strike This limitation
do not derogate from the core or essential content of the right to strike.

(iii)Section 78 (1) under (a) (b) (c) (d) (e¢) & (h) sets out circumstances under which a
strike is automatically illegal and prohibits participation in such a strike. These
limitations conform to Article 24 of the Constitution and constitute adequate control
of the right to go on strike.

(iv)The limitation on the right to call a strike in the essential service under section
78(1)(f) and section 81(3) purports to nullify the right to strike under Article 41(2)(d)
of the Constitution and therefore does not meet the legal standards set under Article
24 (2)(c), as read with Section 41 (2) (d) of the Constitution. The legislature needs
to relook these provisions in light of the Constitution of Kenya, 2010 with a view
to remove the apparent conflict between the Constitutional provision and the
statutory law.

(v) limitation, through legislation, of the right to strike by the trade union in the health
services pursuant to Article 24 of the Constitution was adequately done under section
76 and 78(1) (a) (b) (¢) (d) (e) & (h) of the Labour Relations Act, 2007.

(vi)Employees in the essential services only need to conclude a collective bargaining
agreement which provides an effective frame work for expedient dispute resolution
where the employer delays in conclusion of a Collective Bargaining Agreement.
Otherwise, the Labour Relations Act, 2007, provides sufficient dispute resolution
mechanisms which include, mandatory conciliation before the matter is escalated for
adjudication in Court.
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b Federation of Women Lawyers (FIDA) Kenya v Kenya National Union of Nurses & 4

others [2018] eKLR (Petition 67 of 2017)

The Court in this case reaffirmed the findings in the Okiya Omtatah case above and held
that the limitations to a strike by essential service under sections 76 and
78(1)(a)(b)(c)(d)(e) & (h) are adequate regulatory and prohibitory provisions to the right
to go on strike provided under Article 41(2) (d) of the Constitution of Kenya 2010.
However, the Court found that section 78(1)(f) and section 81(3) of the Labour Relations
Act, 2007 derogate from the core content of the right to strike provided under article
41(2)(d) of the Constitution.

35. From the aforementioned two court pronouncements, the Committee observed that-

a.

Article 25 of the Constitution stipulates the following as fundamental rights and freedoms
that may not be limited-

(i) freedom from torture and cruel inhuman and degrading treatment or punishment;

(ii) freedom from servitude or slavery;

(ii) the right to fair hearing; and

(iv) the right to an order of habeas corpus.

. The right to strike can therefore be limited as it does not fall under the rights that may not

be limited as set out under Article 25 of the Constitution

. Article 24 of the Constitution speaks to the manner in which a right or fundamental

freedom in the Bill of Rights may be limited. In particular, Article 24(2) (c) states that a
provision in legislation limiting a right or fundamental freedom shall not limit the right or
fundamental freedom so far as to derogate from its core or essential content.

. the Court has on two occasions found that the complete ban on strikes by workers in the

essential services sector as set out under section 78 (1) (f) and 81(3) of the Labour
Relations Act derogates from the core or essential content of the right to strike. The court
has both times advised the Legislature to review the provisions of sections 78 (1) (f) and
81(3) which are in apparent conflict Article 41(2((d) of the Constitution.
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36.

37.

38.

39.

40.

41.

42,

This part deals with the clause by clause consideration of the Bill by the Committee after
taking into consideration the court pronouncements on the subject of strikes in the essential
services sector, comparative study and the views of the aforementioned stakeholders.
* CLAUSE 2- AMENDMENT OF SECTION 76 OF THE LABOUR RELATIONS
ACT

Clause 2 provides —
2. The Labour Relations Act hereinafier referred to as “the principal Act” is amended in
section 76 by inserting the words "Expect as provided in section 814" immediately before

the words "A person” appearing in the opening paragraph.

= Stakeholder views

The COTU and other Trade Unions opposed to the amendments in this section as, in their
view, is aimed at discriminating workers against certain provisions of the Law and is against
our Constitution under the bill of rights section 41 (2)( ¢) & (d) that gives every worker the
right to strike. This will require a referendum to amend.

=  Committee observations and recommendation on clause 2

The Committee observed that-

a. the intention of the amendment is to create an exception to section 76 with respect to the
procedure to be followed in order to call for a strike or lock-out by an employee or
employees engaged in essential services sector;

b. the right to strike may be limited by legislation in the manner stipulated under Article 24
of the Constitution. In the matter of Okiya Omtatah Okoiti v. The AG and others, the
Court found no fault in the law placing a procedural limitation of the right to go strike
under Article 41(2)(d) of the Constitution;

¢. it is apparent that the word “except” is erroneously typed out as “expect” and requires to
be rectified

The Committee recommends that Clause 2 not be agreed to.
* CLAUSE 3- AMENDMENT OF SECTION 78 OF THE LABOUR RELATIONS
ACT

Clause 3 provides —
3. Section 78 of the principal Act is amended in sub-section (1) by deleting paragraph (f).

= Stakeholder Views

The COTU and other Trade Unions opposed to these amendments in Section 78 because, in
their view, it is unconstitutional as it denies a worker a right to strike under the Bill of Rights,
Section 41 of our Constitution. Equally, world over people have moved away from the issue
of declaring certain services as essential.
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* Committee observations and recommendation on clause 3

The Committee observed that-

a. Section 78(1)(f) places an absolute ban on a strike or lock-out by an employee or
employees engaged in an essential service;

b. Section 78(1)(f) purports to nullify the right to go on strike hence the core content of the
right to strike under Article 41(2)(d) of the Constitution;

¢. The proposal to delete the provision is aimed at removing the apparent conflict between
the Labour Relations Act and Constitution. In the matter of Okiyva Omtatah Okoiti v. The
AG and others, the Court found that section 78(1) (f) derogates from the core content of
the right to go strike under Article 41(2)(d) of the Constitution.

d. The proposed amendment 1o section section 78 (1)(f) read together with the amendment
to 81(3) seeks to allow for strikes in essential services for five days. However the basis
and workability of the five day time period and when time begins to run and end is
unclear including safeguards to ensure against disruption of essential services.

e.

The Committee recommends that clause 3 not be agreed to.

= CLAUSE 4 - AMENDMENT OF SECTION 81 OF THE LABOUR
RELATIONS ACT

. Clause 4 provides —

4. Section 81 of the principal Act is amended by inserting the words “for more than five
days " immediately after the words “essential service™ appearing in sub-section (3).

= Stakeholder views

The COTU and other Trade Unions opposed to these amendments in Section 81 because, in
their view, it is unconstitutional as it denies a worker a right to strike under the Bill of Rights,
Section 41 of our Constitution. Equally, world over people have moved away from the issue
of declaring certain services as essential.

Committee observations and recommendation on clause 4

The Committee observed that-
a. As it stands, Section 81(3) places an absolute ban on a strike or lock-out in an essential
service;
b. Section 81(3) therefore purports to nullify the right to go on strike hence the core content
of the right to strike under Article 41(2)(d) of the Constitution;
¢. The amendment seeks to qualify the current provision by allowing for strikes in essential
services for a maximum of five days. This is aimed at removing the apparent conflict
between the Constitution and the Labour Relations Act (which currently completely
nullifies strikes in the essential services).
The proposed amendment seeks to allow for strikes in essential services for five days.
However the basis and workability of the five day time period that is when the time begins to
run and end is unclear including safeguards to ensure against disruption of essential services.

Page 22 of 28



48.

49,

PuPb;Fr@ﬁei,H 'gé@%}iswgmlldsﬁ?ﬂeopardized in the event that strikes are allowed in the

essential services sector such as aviation, fire services and even hospital services.

Global practice relating to industrial action in essential services generally prohibits such
action in order to limit deleterious or harmful effect of such strikes, in jurisdiction where
such strikes are allowed there are safeguards to ensure delivery of key services such a
minimum survive agreements. The changes proposed are simplistic and would not fully
address the challenges facing the labour sector in the country. As the same does not create a
balance between the rights of the employer, employees vis-a-vis the rights of citizenry to access
essential service in the five days it proposes to permit strikes.

The Committee recommends that Clause 4 not be agreed to.

CLAUSE 5 — INSERTION OF NEW SECTIONS 81A, 81B AND 81C INTO THE
LABOUR RELATIONS ACT

Clause 5 provides —

The principal Act is amended by inserting the following new sections immediately afier
section 81- :
;’J;m”‘ff;?’ on  81A. (1) Pursuant to Article 24 of the Constitution, the right of every worker
mf;_y 1;3:@:- f:: lo go on strike as enshrined under Article 41(2) (d) of the Constitution is
go on strike in  limifed in respect of workers who provide essential services contained in the
essential Fourth Schedule.
Fervices.
(2) The limitation of this right is necessary to avoid interruption of essential
services which would endanger the health, life and safety of the population
or any part of the population.

Procedure for — 81B. (1) A trade union intending to call for a strike by workers who provide
protected il 5 hall tak Bl i s g ;
stplhes i €ssenfial services shall fake a baliol vole prior lo issuing a nolice of
essential intention to hold strike.
services sector.
(2) A strike shall be approved to be held by a trade union in any of the
essential service if it has been approved by not less than fifty percent of the

members eligible to vote under section 33 of this Act.

(3) The ballot vote shall be valid for a period of two months from the date
the vote is taken and if no strike is held within such period, a trade union
shall take a fresh ballot vote for approval to call for a new strike.

(4) If upon the expiry of the five days period referred to in section 81, the

trade dispute relating to the strike shall not have been resolved, the dispute
shall be referred to the industrial court for adjudication.
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