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FOREWORD BY THE CHAIRPERSONS

. The Constitution of Kenya (Amendment) Bill, 2020, a Bill to amend the
Constitution by popular initiative, was read a First Time in the National Assembly
and the Senate on Thursday, 4" March, 2021. Pursuant to Standing Orders 127(1)
and 202A of the National Assembly Standing Orders and Standing Orders 140(1)
and 224 of the Senate Standing Orders, the Bill was committed by the respective
Speakers to the National Assembly Departmental Committee on Justice and Legal
Affairs and the Senate Standing Committee on Justice, Legal Affairs and Human
Rights for consideration for consideration by the Committees.

. In the Memorandum of Objects and Reasons of the Bill, the promoters of the Bill,
the Building Bridges Initiative, indicate that the Bill seeks to address issues arising
from implementation of the Constitution of Kenya, 2010. Specifically, the need to
resolve issues of divisive elections and promote gender equity in governance,
strengthen the structure of devolution and increase resource allocation to the
counties, broaden mechanisms for all the people of Kenya to benefit from economic
growth, harmonize certain roles and functions of the bicameral legislature, fortify
national ethos by specifying the responsibilities of citizens and strengthen
accountability on public resources and the fight against corruption.

. Pursuant to Article 118 of the Constitution, Standing Order 127(3) of the National
Assembly Standing Orders and Standing Order 140(5) of the Senate Standing
Orders, the two Committees, by way of an advertisement published in the Daily
Nation and Standard newspapers on Friday, 5" March, 2021, invited interested
organizations and members of the public to submit any views or make
representations regarding the Constitution of Kenya (Amendment) Bill, 2020. The
representations were be received by post, hand delivery to the Office of the Clerk,
or by electronic mail.

. The Committees further held public hearings on the Bill on Thursday, 11% March,
2021, Tuesday, 16" March, 2021 and Wednesday, 17™ March, 2021, during which
the Committees received submissions from diverse organizations and members of
the public. In total, the Committees received written and oral submissions from the
Promoters of the Bill, as well as sixty-five (65) organizations and individuals. Nine
(9) other organizations attended the public hearings on the Bill but did not present
any submissions or did so as part of an umbrella organization or consortium.

. Thereafter, the Committees retreated to consider the Bill and the public submissions
received thereon. In so doing, the Committees identified several weighty
constitutional, legal, and procedural issues for consideration by the Committees,
which were clustered under thematic areas, namely: nature of the Bill, public
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participation on the Bill, processing of the Bill, substantive issues on the Bill,
referendum issues, and the status of litigation relating to consideration of the Bill.

6. The Committees have now adopted this Joint Report, which is structured into six
Chapters, as follows: Chapter 1 contains a background on the process leading to and
following publication of the Bill, until its introduction in Parliament. Chapter 2
contains a detailed analysis of the provisions contained in the Bill and also makes
reference to the other legislation proposed in the Report of the Steering Committee
on the Implementation of the Building Bridges to a United Kenya Taskforce Report
(‘the BBI Report’).

7. Chapter 3 of the Report is an overview of the submissions received from
stakeholders and members of the public on the Bill. Chapter 4 reviews the litigation
filed in various courts relating to the BBI Report and the Constitution of Kenya
(Amendment) Bill. Chapter 5 contains the detailed deliberations of the Committees
on various matters, clustered into the six thematic areas mentioned above and the
observations made by the Committees on each of these areas. Lastly, Chapter 6

contains the recommendations of the Committees to the two Houses in respect of
the Bill.

8. We take this opportunity to commend the Committee Members for their devotion
and commitment to duty which made the consideration of the Bill successful. We
also express gratitude to the Offices of the Speakers of both Houses of Parliament
for providing direction to the Committees and the Clerks of the two Houses for
providing technical and logistical support to the Committees.

9. On behalf of the National Assembly Departmental Committee on Justice and Legal
Affairs and the Senate Standing Committee on Justice, Legal Affairs and Human
Rights, and pursuant to the provisions of Standing Order 199 (6) of the National
Assembly Standing Orders and Standing Order 213 (6) of the Senate Standing
Orders, it is now my pleasant privilege and duty to present to the House the Joint
Report of the two Committees on consideration of the Constitution of Kenya
(Amendment) Bill, 2020.

u \(\\a s
Mgl el e S bR ST e
Hon. Clement Muturi Kigano, MP Sen. Erick Okong’o Mogeni, SC, MP
Chairperson, National  Assembly | Chairperson, Senate Standing
Departmental Committee on Justice | Committee on Justice, Legal Affairs |.
and Legal Affairs and Human Rights
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PREFACE

1. The National Assembly Departmental Committee on Justice and Legal Affairs is
established pursuant to standing order 216(5) of the National Assembly Standing
Orders. Under the Second Schedule to the said Standing Orders, the Committee is
mandated to consider all matters relating to —

Constitutional affairs, the administration of law and justice, including the
Judiciary, public prosecutions, elections, ethics, integrity and anti-
corruption, and human rights.

2. The Committee is comprised of the following Members: —

1) Hon. Clement Muturi Kigano,MP - Chairperson
2) Hon. (Dr.) Paul Otiende Amollo, EBS, SC, MP - Vice Chairperson
3) Hon. Emmanuel Wangwe, CBS, MP - Member

4) Hon. Junet Sheikh Nuh, CBS, MP - Member

5) Hon. John Olago Aluoch, CBS, MP - Member

6) Hon. George Peter Opondo Kaluma,MP - Member

7) Hon. Roselinda Soipan Tuya, CBS, MP - Member

8) Hon. William Kamoti Mwamkale, MP - Member

9) Hon. Zuleikha Hassan, MP - Member
10) Hon. Josephine Naisula Lesuuda, MP - Member
11) Hon. George Gitonga Murugara, MP - Member
12) Hon. Adan Haji Yussuf, MP - Member
13) Hon. Japheth Kiplangat Mutai,MP - Member
14) Hon. Anthony Githiaka Kiai, MP - Member
15) Hon. Shamalla, Jennifer, MP - Member
16) Hon. John Kiarie Waweru, MP - Member
17) Hon. John MuneneWambugu,MP - Member
18) Hon. Anthony Tom Oluoch,MP - Member
19) Hon. Robert Gichimu Githinji, MP - Member

3. The Senate Standing Committee on Justice, Legal Affairs and Human Rights is
established pursuant to standing order 218(3) of the Senate Standing Orders. Under
the Second Schedule to the said Standing Orders, the Committee is mandated to
consider all matters relating to —

Constitutional affairs, the organization and administration of law and
Justice, elections, promotion of principles of leadership, ethics, and integrity;
agreements, treaties, and conventions; and implementation of the provisions
of the Constitution on human rights.
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. The Committee is-comprised of the following Members: -

1)  Sen. Erick Okong’o Mogeni, SC, MP - Chairperson

2)  Sen. (Canon) Naomi Jilo Waqo, MP - Vice Chairperson
3) Sen. Amos Wako, EGH, SC, FCIArb, MP - Member

4)  Sen. James Orengo, EGH, SC, MP - Member

5) Sen. Fatuma Dullo, CBS, MP - Member

6) Sen. Mutula:Kilonzo Junior, CBS, MP. " - Member

7)  Sen. Irungu Kang’ata, CBS, MP - Member

8) Sen. Johnson Sakaja, CBS, MP - Member

. The Secretariat of the National Assémbly Departmental Committee on Justice and
Legal Affairs comprises: - ‘

1) Mr. Abenayo Wasike - Principal Clerk Assistant (Lead Clerk)
2)  Mr. Denis Abisai - Principal Legal Counsel

3) Mr. Ahmed Hassan Odhowa - Principal Research Officer

4)  Ms. Roselyne Ndegi - Serjeant-at-Arms

5) Ms. Halima Hussein - Clerk Assistant

6) Mr. Omar Abdirahim - Fiscal Analyst

7)  Mr. Joseph Okong’o - Media Relations Officer

8) Ms. Lynette Otieno - Legal Counsel '

. The Secretariat of the Senate Standing Committee on Justice, Legal Affairs and
Human Rights comprises: -

1)  Mr. Charles Munyua - First Clerk Assistant (Lead Clerk)
2) Mr. Moses Kenyanchui - Legal Counsel

3) Mr. Said Osman - Research Officer

4)  Ms. Sylvia Nasambu - Clerk Assistant

5) Ms. Lucianne Limo - Media Relations Officer

6) Mr. James Ngusya - Serjeant-at-Arms

7) Mr. James Kimiti - Hansard Officer

. The Minutes of the Joint Sittings of the two Committees in considering the
Constitution of Kenya (Amendment) Bill, 2020 are attached to this Report
collectively as Annex 1.



ADOPTION OF THE JOINT REPORT ON THE CON ﬁTHTUTEON OF KENYA
(AMENDMENT) 2020

We, the undersigned Members of the National Assembly Departmental Committee
on Justice and Legal Affairs and the Senate Standing Committee on Justice, Legal
Affairs and Human Rights do hereby append our signatures to adopt the Report
on consideration of the Constitution of Kenya (Amendment) Bill, 2020 —
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CHAPTER ONE: INTRODUCTION

A. The Process leading to the Formulation of the Constitution of Kenya

(Amendmeit) Bill, 2020

. On 9™ March, 2018, His Excellency, President Uhuru Kenyatta and the former

Prime Minister, Hon. Raila Odinga came together with the aim of uniting the country
in what has commonly come to be referred to as the *handshake’. This set in motion
a process to identify comprehensive changes that would strengthen the rule of law,
unite Kenyans, deepen constitutionalism and launch a comprehensive reform
process to consolidate [the] momentous opportunity'. This gesture of reconciliation
between the two leaders has been hailed as having ended a period of political tension
occasioned by the polarized and disputed 2017 general elections.

His Excellency, the President and the former Prime Minister released a joint
communique on “Building Bridges to a New Kenyan Nation”* (Annex 2). The
Communique contained nine issues that affected our society that were identified as
relevant public agenda issues by the two leaders which were to be addressed as
national priority issues through formulation of public policies and legislation. These
issues were ethnic antagonism and competition, lack of a national ethos, inclusivity,
devolution, divisive elections, safety and security, corruption, shared prosperity and
responsibilities and rights of citizens. The two leaders agreed to roll out a
programme to implement their shared objectives to address these issues.’

. To actualize these objectives His Excellency, the President, vide Legal Notice No.

5154 of 2018 published on 31 May, 2018, appointed the BBI Taskforce - the
Building Bridges to Unity Advisory Taskforce - to document and recommend
practical policy and administrative reform proposals that would build Kenya’s
lasting unity and the implementation modalities for each identified challenge area
(Annex 3). The BBI Taskforce was chaired by the late Senator Mohamed Yusuf
Hayji. The terms of reference of the BBI Taskforce were to —

(a) evaluate the national challenges outlined in the Joint Communiqué of
“Building Bridges to a New Kenyan Nation” and having done so, make
practical recommendations and reform proposals that build lasting unity;

(b) outline the policy, administrative reform proposals and implementation
modalities for each identified challenge area; and

'Report of the Steering Committee on the Implementation of the Building Bridges to a United Kenya Taskforce,
October, 2020, available on http://kenyalaw.org/kl/fileadmin/pdfdownloads/BBIFinal Version.pdf>

2 https://www.president.go.ke/2018/03/09/building-bridges-to-a-new-kenyan-nation>.

% Supra note 1.
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(c) conduct consultations with citizens, the faith-based sector, cultural leaders,
the private sector and experts at both the county and national levels.

. On26"November, 2019, the BBI Taskforce released its report on “Building Bridges

to a United Kenya: from a Nation of Blood Ties to a Nation of Ideals” (the BBI
Taskforce Report) which was unveiled to the public on 27" November, 2019 for
public engagement (4Annex 4). The BBI Taskforce Report identified nine core
challenges that threaten the unity of Kenya. These challenges are lack of a national
ethos, responsibilities and rights of citizens, ethnic antagonism and competition,
divisive elections, inclusivity, shared prosperity, corruption, devolution, and safety
and security.

. In coming up with report, the BBI Taskforce visited the 47 counties and collected

views from more than 7,000 citizens from all ethnic groups, genders, cultural and
religious practices, and different social and economic sections. The persons who
presented their views to the BBI Taskforce included more than 400 elected leaders
past and present, prominent local voices from the community, the youth, 123
individuals representing major institutions including constitutional bodies and major
stakeholders in the public and private sectors, 261 individuals and organizations who
sent memoranda via (e)mail and 755 citizens who offered handwritten submissions
during public forums in the Counties.*

. The BBI Taskforce Report made policy and administrative reform recommendations

for each of the identified challenge areas that the BBI Taskforce was to address.
These recommendations include constitutional amendments, policy reforms,
statutory enactments, institutional reforms as well as behavioural and ethical
changes amongst the citizens. More broadly, the BBI Taskforce Report envisaged a
fundamental shift in the governance system of the country, the management of the
economy and the interaction of families and invited every Kenyan to revisit the
societal fabric and foundation.

. On 10™ January, 2020, His Excellency, the President vide Legal Notice No. 264 of

2020, appointed a Steering Committee, the Steering Committee on the
Implementation of the Building Bridges to a United Kenya Taskforce Report
(Annex 5). The mandate of the Steering Committee was to —

(a) conduct validation of the BBI Taskforce Report through consultations with
citizens, civil society, faith-based organizations, cultural leaders, the private
sector and experts; and

4 Supra note 1.
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(b) propose administrative, policy, statutory or constitutional changes necessary
for the implementation of the recommendations contained in the BBI
Taskforce Report taking into account any relevant contributions made during
the validation period.

8. In order to achieve its objectives, the Steering Committee held a total of 93
stakeholder consultation meetings in Nairobi where representatives from civil
society, faith-based organizations, women’s groups, youth groups, PWD groups,
cultural leaders and Government presented their views. Additionally, regional
delegates meetings and public meetings were held across the country to discuss and
validate the BBI Taskforce Report, and the Steering Committee received written
validation submissions from these meetings. Finally, the Steering Committee
received a total of 347 written memoranda from members of the public and different
organizations and invited external experts and drafters to provide technical
information, expertise on various issues and drafting.

9. The Steering Committee completed its task and on 26™ October, 2020 and presented
its Report, the Report of the Steering Committee on the Implementation of the
Building Bridges to a United Kenya Taskforce Report (dnnex 6). In line with its
mandate, the Steering Committee made constitutional, legislative, policy and
administrative recommendations on the implementation of the BBI Taskforce
Report.

10.0On constitutional reforms, the Steering Committee proposed amending the
Constitution in —

(a) Chapter Two to address regional integration, cohesion, shared prosperity and
the centrality of the economy in order to harness regional trade, investment
and people-to-people links to increase our prosperity, opportunities for
investment and enhance our security;

(b) Chapter Three to strengthen the national ethos by outlining the
responsibilities of citizens;

(c) Chapter Four to provide a constitutional underpinning for the privacy of
citizens’ personal data as an emerging area in human rights owing to
significant technological developments in this area;

(d) Chapter Six to intensify the fight against corruption by strengthemng the
relevant institutions;

(e) Chapter Seven to resolve issues of divisive elections arising from electoral
processes;

f
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(f) Chapter Eight to remodel the Parliamentary system by bringing the
Executive arm of Government back into the Parliament and establishing the
office of the Leader of the Official Opposition;

(g) Chapter Nine by the introduction of the office of the Prime Minister and two
Deputy Prime Ministers, and that Cabinet Ministers may be appointed from
among members of the National Assembly in order to promote greater
inclusivity, and mitigate the drawbacks of the “winner-take-all” electoral
formula; and

(h) Chapter Ten to introduce the independent office of the Judiciary
Ombudsman, who shall sit on the Judicial Service Commission so as to
enhance judicial accountability to the people of Kenya;

(i) Chapter Eleven by increasing the resources to the Counties from the current
15% to at least 35% of the last audited accounts and ensuring that the focus
is on service delivery in the settled and serviced areas including for people
living near the furthest boundaries of each County, creating a County Ward
Development Fund and ensuring greater inclusivity, fairness, equity and
accountability in the distribution of resources;

(j) Chapter Twelve to streamline public finance principles and processes to
promote efficiency and ensure expenditures are directed to maximizing
utility;

(k) Chapters Thirteen, Fourteen and Fifteen to ensure that the Public Service,
National Security agencies and Commissions and Independent Offices are
not only strengthened but also accountable to the people of Kenya, have
internal accountability systems that clearly and transparently separate the
power of appointment and promotion from that of interdiction and censure,
carry out rigorous audits that inquire into value for money and ensure that
sound principles of public finance management apply to every arm of
Government and every public institution., and facilitate, promote and enable
ethical conduct and responsibility in public resource management;

(I) Chapter Sixteen on General Provisions to define new terms introduced by
the proposed amendments; and

" (m) Third Schedule to make provision for the oaths to be administered in respect
of State officers for whom such requirements had been omitted.

11. Regarding legislative proposals, the Steering Committee proposed the fo]lowiﬁg
legislative proposals —

(a) the Public-Finance La\#S_ (Amendment) Bill, 2020, to amend —

4)



(i) the Public Finance Management Act, No. 18 of 2012, to provide for
offences relating to the handling of public monies by Public Officers or
Accounting Officers, and liability arising out of loss of public money;

(i) the Public Procurement and Asset Disposal Act, No. 33 of 2015, to
obligate accounting officers to ensure that procurement of goods, works
and services is done transparently and with strict adherence to the
approved procurement plans and that money is available for payment of
goods or services being procured;

(iif) the Public Audit Act, No. 34 of 2015, to empower the office of the Auditor
General to recruit its own staff:

(iv) the Controller of Budget Act, No. 26 of 2016, to require the Controller of
Budget to carry out due diligence on all ongoing projects, to ascertain
whether money previously approved for the project has been utilised
prudently, before the Controller authorises release of more funds for the
projects; and

(v) the Higher Education Loans Board Act, No. 33 of 1995, to give loanees a
grace period of four years from the date of completion of their studies
before they can commence repayment of loans advanced to them, and also

exempt loanees without a source of income from paying interest on the
loans advanced to them until they start eaming an income;

(b) the Prompt Payment Bill, 2020, to provide a legal framework for the payment
of invoices for goods and services procured by public entities within thirty
days and mechanisms for settling disputes over invoices;

(c) the Micro anid Small Enterprises (Amendment) Bill, 2020, to amend the
Micro and Small Enterprises Act to give youth-owned enterprises a seven-
year tax break, and to establish businessincubation centres across the country
for the purposes of providing business advisory ser vices, including access to
capital and Government contracts;

(d) the County Wards Development Fund Bill, 2020, to provide a legal
framework for the operationalisation ofthe Ward Development Fund;

(e) the Health (Amendment) Bill, 2020, to amend the Health Act so as to
establish the Health Services Commlssmn 1esp0nsxble for making
recommendations to.the national gowernment on national policies for
management of health care workers; mmitoring implementation of national
policies for management of health care workers by county governments and
recommending appropriate action; and Stting and regularly reviewing norms

and standards on health maiters;

(f) the Election Laws (Amendment) Bill, 202 to amend the Elections Act, the
Political Parties Act, the Independent Eletimai and Boundaries Commission,
Election Campaign Financing Act, and the Electioy Offences Act so as to

&)
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deliver an electoral system that is transparent, accountable and democratic
and promotes the will of the people;

(g) the Anti-Corruption and Economic Crimes (Amendment) Bill, 2020, to

enhance penalty for economic crimes and corruption offences, expedite the
hearing and determination of economic crimes and corruption cases, and also
to provide for the duty to report any knowledge or suspicion of instances or
acts of corruption or economic crimes;

(h) the Ethics and Integrity Laws (Amendment) Bill, 2020, to amend the
Leadership and Integrity Act to provide a framework for dealing with public
funds and personal wealth, and making financial declarations by state
officers, and prohibit public officers from engaging in business with a public
entity or engaging in public collection of funds. It also proposes to amend the
Public Officer Ethics Act (No. 4 of 2003 to bar public officers from
participating in public collections;

(i) the Contribution to Charity Bill, 2020, to repeal the Public Collections Act
and put in place a framework which is line with the Constitution for the
regulation public collections or harambees and provide a clear demarcation
between public collection for charitable purposes and public collection for
private benefit;

(j) the Devolution Laws (Amendment) Bill, 2020, to amend the County
Governments Act, 2012 and the intergovernmental Relations Act, 2012, to
align various provisions of the Acts with court decisions on matters relating
to devolution, to incorporate lessons learnt in the implementation of the Acts,
and to require County Governors to designate to Deputy Governors County
executive committee portfolios;

(k) the Public Participation Bill, 2020, to provide a framework for effective
public participation framework both at both levels of government;

(1) the National Economic and Social Council Bill, 2020 to provide a
comprehensive legal framework on the identification of Kenya’s socio-
economic development priorities will be done and to provide for a body that
shall be in charge of general coordination of national planning; -

(m) the Persons with Disabilities Act, No. 14 0of 2003, so as to reflect the rights
declared under Article 54 of the Constitution of Kenya;

(n)the Statute Law (Miscellaneous Amendments) Bill, 2020, to the

Interpretation and General Provisions Act to harmonise the definition of

‘Cabinet Minister’ with the proposed Constitutional Amendment amongst

others, the Judicial Services Act to harmonise with the proposed amendments

of the Constitution on the Secretary of the Commission, the National

Intelligence Service Act to expand the definition of the word ‘vettable

position’ to ensure the Service vets all applicants to public offices, the Mutual
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Legal Assistance Act to harmonise the list of mainstream competent
authorities with the provisions of section 7(2) of the Act and to provide for
clear legal basis for innovative ways of direct cooperation between competent
authorities, and the Commission on Administrative Justice Act to provide
that after having concluded an investigation or inquiry and found a public
officer guilty of gross violation of the Constitution or the law, the
Commission shall be able to make a recommendation that such an officer is
unfit to hold public office.

12. Upon the launch of the Report by the Steering Committee, various stakeholders and
members of the public raised concerns on the manner in which their interests had
been captured in the draft Constitution of Kenya (Amendment) Bill, 2020. Some of
the concerns related to the manner of recruitment of the IEBC commissioners, the
recruitment of the judiciary ombudsman, the judiciary fund, the national police
service, national government constituencies development fund, implementation of
the two-thirds gender rule in Parliament, gender requirements for the deputy
governor, the role of the Senate in county allocation of Revenue and term limits for
Governors.

13. As a result of the concerns raised, the draft Constitution of Kenya (Amendment)
Bill, 2020 was reviewed to incorporate the concerns and the final Constitution of
Kenya (Amendment) Bill, 2020, was printed by the Government Printer on and
dated 25™ November, 2020 as a Bill for the amendment of the Constitution by
popular initiative. The Memorandum of Objects and Reasons indicates the
promoters of the Bill as the Building Bridges Initiative. (dnnex 7).

B. The Process for the Amendment of the Constitution by Popular Initiative

14. The Constitution of Kenya, 2010, outlines the procedure for the amendment of the
Constitution by way of parliamentary initiative and popular initiative. With regard
to the amendment of the Constitution by way of popular initiative, Article 257 of
the Constitution provides as follows—

(1) An amendment to this Constitution may be proposed by a popular initiative
signed by at least one million registered voters.

(2) A popular initiative for an amendment to this Constitution may be in the
Jform of a general suggestion or a formulated draft Bill.

(3) If a popular initiative is in the form of a general suggestion, the promoters
of that popular initiative shall formulate it into a draft Bill.
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(4) The promoters of a popular initiative shall deliver the draft Bill and the
supporting signatures to the Independent Electoral and Boundaries
Commission, which shall verify that the initiative is supported by at least one
million registered voters.

(5) If the Independent Electoral and Boundaries Commission is satisfied that
the initiative meets the requirements of this Article, the Commission shall
submit the draft Bill to each county assembly for consideration within three
months after the date it was submitted by the Commission.

(6) If a county assembly approves the draft Bill within three months after the
date it was submitted by the Commission, the speaker of the county assembly
shall deliver a copy of the draft Bill jointly to the Speakers of the two Houses
of Parliament, with a certificate that the county assembly has approved it.

(7) If a draft Bill has been approved by a majority of the county assemblies, it
shall be introduced in Parliament without delay.

(8) A Bill under this Article is passed by Parliament if supported by a majority
of the members of each House. *~

(9) If Parliament passes the Bill, it shall be submitted to the President for assent
in accordance with Article 256(4) and (5).

(10) If either House of Parliament fails to pass the Bill, or the Bill relates to a
matter specified in Article 255(1), the proposed amendment shall be
submitted to the people in a referendum.

(11) Article 255(2) applies, with any necessary modifications, to a referendum
under clause (10).

15. Where the Bill makes provision for amendment of a matter specified under Article
255 of the Constitution requiring a referendum or where one House fails to pass the
Bill, the Bill is required to be submitted to the people in a referendum. Article 255
of the Constitution provides for the conduct of a referendum where a Bill to amend
the Constitution contains amendments relating to —

(a) the supremacy of the Constitution;

(b) the territory of Kenya;

(c) the sovereignty of the people;

(d) the national values and principles of governance referred to in
Article10(2)(a) to (d);

(e) the Bill of Rights;

(f) the term of office of the President;

(g) the independence of the Judiciary and the commissions and independent

offices to which Chapter Fifteen applies;
(h) the functions of Parliament;

(8)



(1) the objects, principles and structure of devolved government; or
(J) the provisions of this Chapter.

16. Article 256(4) and (5) of the Constitution with respect to the submission of the Bill
for assent and the referral of the Bill to the IEBC for the purposes of the conduct of
a referendum provide as follows —

(4) Subject to clause (5), the President shall assent to the Bill and cause it to be
published within thirty days afier the Bill is enacted by Parliament.
(5) If a Bill to amend this Constitution proposes an amendment relating to a
matter specified in Article 255(1) —
(a) the President shall, before assenting to the Bill, request the Independent
Electoral and Boundaries Commission to conduct, within ninety days,
a national referendum for approval of the Bill; and
(b) within thirty days after the chairperson of the Independent Electoral
and Boundaries Commission has certified to the President that the Bill
has been approved in accordance with Article 255(2), the President
shall assent to the Bill and cause it to be published

17. Article 255(2) of the Constitution provides as follows with respect to the approval
of a Bill to amend the Constitution in a referendum —

(2) A proposed amendment shall be approved by a referendum under clause (1)
if =
(a) at least twenty per cent of the registered voters in each of at least half of
the counties vote in the referendum; and
(b) the amendment is supported by a simple majority of the citizens voting in
the referendum.

C. Previous Proposals to Amend the Constitution by way of Popular Initiative

18. The proposed Constitution of Kenya (Amendment) Bill, 2020, is the second
proposal for the amendment of the Constitution by way of popular initiative. The
first proposal was the Punguza Mizigo (Constitution Amendment) Bill, 2019, the
promoters of which were Thirdway Alliance Kenya and which, upon verification by
the IEBC, was submitted to the county assemblies for approval in line with Articles
2577(4) of the Constitution. At the expiry of the three months period for consideration
by the county assemblies —
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(a) twenty-six county assemblies had delivered the draft Bill together with a
certificate of the resolution to either approve or reject the draft Bill; and

(b) out of the twenty-six county assemblies —
(i) three approved the draft Bill, these being Machakos, Turkana and Uasin
Gishu county assemblies; and
(ii) twenty-three rejected the draft Bill, these being Kwale, Kilifi, Tana River,
Wajir, Mandera, Marsabit, Isiolo, Meru, Tharaka-Nithi, Kitui, Makueni,
Nyeri, Murang’a, Samburu, Trans Nzoia, Nandi, Laikipia, Narok, Kajiado,
Kericho, Bomet, Bungoma and Busia county assemblies.

19, It was therefore found that the threshold required for the introduction of the Bill to
Parliament under Article 257(7) of the Constitution had not been met. This
information was published in the Kenya Gazette on 22" November, 2019 as Gazette
Notice No. 11014 0of 2019 (Annex 8).

20. It was during the process of receiving the draft Bill and resolutions from the county
assemblies that various administrative gaps were noted which were not addressed
by the Constitution or any other legislation. In particular, it was noted that—

(a) there was no provision for the timeline within which county assemblies should
deliver the draft Bill and the resolution of the assembly to Parliament after the
expiry of the three-month period for consideration set out under Article 257 of
the Constitution;

(b) there was no standard framework for the manner in which county assemblies
were to consider and either approve or reject the Bill;

(c) there was no provision for the verification of the documents received from a
county assembly-and the process to be followed where a county assembly did
not adhere to Article 257(6) of the Constitution; and

(d) the Constitution did not impose an obligation on a county assembly which rejects
a draft Bill to submit the Bill and its resolution to Parliament.

21.For this reason, the Speakers of the National Assembly and the Senate published
guidelines: Guidelines for the Delivery by the County Assemblies to the Speakers of
the Two Houses of Parliament of a Draft Bill for the Amendment of the Constitution
by Popular Initiative, which were published in the Kenya Gazette on 18 November,
2019 as Legal Notice No. 175 of 2019 (4nnex 9). These Guidelines provide for —

(a) the submission, by a Speaker of a county assembly, of the draft Bill and
certificate of either approval or rejection in the form prescribed in the Schedule
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