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CHAIRPERSON’S FOREWORD

On 28t April, 2021 pursuant to Standing Order 42 (1), the Speaker communicated to the House
a message from His Excellency the President Hon. Uhuru Kenyatta regarding the nomination of
Hon. Lady Justice Martha Karambu Koome for appointment as Chief Justice of the Republic of
Kenya.

The Message dated 28" April, 2021 was addressed to the Speaker of the National Assembly as
per the provisions of Article 166(1)(a) of the Constitution of Kenya 2010. The Message also
included a copy of a letter to H.E the President conveying the decision by the Judicial Service
Commission nominating the Hon. Lady Justice Martha Karambu Koome for consideration for
appointment as Chief Justice of the Republic of Kenya.

The above Constitutional provisions require that in making appointments to the Office of Chief
Justice, the President shall seek the approval of the National Assembly. The Speaker of the
National Assembly referred the Message together with the nominee’s curriculum vitae to the
Departmental Committee on Justice and Legal Affairs for consideration pursuant to provisions
of Standing Order 42 (3) (c).

The Committee conducted public participation in the process of approval hearing by inviting
written submissions from members of the public. In this regard, an advert was placed in
newspapers on 30" April 2021. This process was undertaken in compliance with the
requirements of Art. 118 of the Constitution, Section 6(9) of the Public Appointments
(Parliamentary Approval) Act of 2011 and Standing Order 45(8) of the National Assembly.

The Committee undertook the approval hearing on 13th May 2021 at County Hall, Mini
Chamber, Parliament Buildings.

This report contains the Committees’ findings and recommendations that were arrived at based
on the recruitment process by the Judicial Service Commission, her demonstration of competency
and suitability during the approval hearing and materials presented before the committee

On behalf of the committee, I wish to thank the Offices of the Speaker and the Clerk of the
National Assembly for the support extended to it in the execution of its mandate. Furthermore,
the committee appreciates the input by members of the public made through written submissions.

Finally, pursuant to Standing Order 199 and 216(5)(f), it is my pleasure and duty to present to
the House, the Committees’ Report on the approval hearing which recommends that the House
approves the nomination for appointment of Hon. Lady Justice Martha Karambu Koome as Chief
Justice of the Republic of Kenya.

| i& AN
Hon. Clement Mu\lm'i igano, M.P




CHAPTER 1

1.0 PREFACE

1.1 Establishment and Mandate of the Committee

The Departmental Committee on Justice and Legal Affairs is one of the Departmental
Committees established under National Assembly Standing Order No.216 (1).The
Committee has mandate to vet and report on all appointments where the Constitution
or any law requires the National Assembly to approve, except those under Standing
Order 204 (Committee on Appointments).

The Committee derives its mandate from Standing Order No. 216(5) which provides for
the functions of Departmental Committees as follows-

d.

)

investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments.

study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation.

study and review all legislation referred to it;

study, assess and analyse the relative success of the ministries and departments as
measured by the results obtained as compared with their stated objectives.
investigate and enquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the
House.

vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204
(Committee on Appointments)

examine treaties, agreements and conventions.

make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

consider reports of Commissions and Independent Offices submitted to the House
pursuant to provisions of Article 254 of the Constitution; and

I-xamine any questions raised by Members on a matter within its mandate.

3 The Second Schedule of the Standing Orders on Departmental Committees further
outlines the Subjects of the Committee, as follows-

4.

g
The

C

Constitutional affairs;

The administration of law and Justice

The Judiciary;

Public prosecutions;

Elections;

Ethics, integrity and anti-corruption; and

Human rights.

ommittee has overall mandate over all matters relating to Political Parties under

the office of the Registrar of Political Parties.



1.2 Committee Membership

5. The current membership of the committee is as follows-

Chairpcrson

Hon.Clement Muturi Kigano, M.P.
Kangema Constituency

Jubilee Party

Vice Chairperson
Hon. Tom Joseph Kajwang, M.P,
Ruaraka Constituency

Hon. John Olago Aluoch, M.P.
Kisumu West Constituency

FORD-Kenya

Hon. Roselinda Soipan Tuya, M.P.
Narok County

Jubilee Party

Hon. Emmanuel Wangwe, M.P
Navakholo Constituency

Jubilee-Party

Hon.Josephine Naisula Lesuuda, M.P.
Samburu West Constituency

KANU-Party

Hon. Jennifer Shamalla, M.P.
Nominated MP
Jubilee-Party

Hon.Anthony Oluoch M.P.
Mathare Constituency

ODM-Party

Hon. George Gitonga Murugara, M.P.

Tharaka Constituency
Democratic Party (DP)

Hon. John Kiarie Waweru, M.P.
Dagoretti South Constituency

Jubilee-Party

Hon. Adan Haji Yussuf, M.P.
Mandera West Constituency

Economic Freedom Party

ODM - Party

Hon. George Peter Kaluma, M.P.
Homa Bay Town Constituency

ODM-Part

Hon.Junet Sheikh Mohammed, M.P
Suna East Constituency

ODM-Party

Hon.W.Kamoti Mwambkale, M.P.
Rabai Constituency

ODM-Party

Hon. Zuleikha Hassan, M.P.
KRwale County

ODM-Party

Hon.Robert Gichimu Githinji, M.P
Gichugu Constituency

Jubilee-Part

Hon. John Munene Wambugu, M.P,
Kirinyaga Central
Jubilee —Party

Hon. Anthony Githiaka Kiai, M.P.
Mukurueni Constitucncy

Jubilee-Part

Hon. Japheth Mutai, M.P.
Bureti Constituency

Jubilee-Party



1.9 Committee Secretariat

6. The Committee secretariat is as follows-

Mr. Abenayo Wasike
Principal Clerk Assistant
Lead Clerk

Mr. Denis Abisai Ms. Halima Hussein
Principal Legal Counsel I Clerk Assistant II

My. Ahmed Hassan Odhowa Mr. Omar Abdirahim
Principal Rescarch Officer Fiscal Analyst 111

Ms. Roselyne Ndegi Ms. Noelle Chelagat
Serjeant-at-Arms I Media Relations Officer 111

7. Minutes of sittings of the committee on the consideration of the nominees are attached
to this report as annexure 1.



CHAPTER 2
2.0 ESTABLISHMENT AND FUNCTIONS OF THE OFFICE OF CHIEF JUSTICE
2.1 Establishment of the Office of the Chief Justice of the Republic of Kenya
8. The office of Chief Justice of the Republic of Kenya is established pursuant to the

provisions of Article 161 (2) (a) of the Constitution of Kenya, 2010. The Article provides
that;

“There is established the office of Chief Justice, who shall be the Head of the
Judiciary”

9. Section 5 of the Judicial Service Act, No. 1 of 2011, sets out the functions of the Chief
Justice as follows-
(1) The Chaef Justice shall be the head of the Judiciary and the President of the
Supreme Court and shall be the link between the Judiciary and the other arms of
Government.

(2) Despite the generalty of subsection (1), the Chaef Justice shall—
(a) assign duties to the Deputy Chief Justice, the President of the Court of Appeal,
the Principal Judge of the High Court and the Chief Registrar of the
Judiciary.

(b) give an annual report to the nation on the state of the Judiciary and the
admanistration of justice; and cause the report to be published in the Gazette,
and a copy thereof sent, under the hand of the Chief Justice, to each of the two
Clerks of the two Houses of Parliament for it to be placed before the respective
Houses for debate and adoption.

(¢) exercise general divection and control over the Judiciary.

10. The Supreme Court of Kenya is established pursuant to Article 163 (1) of the
Constitution and Article 163 (1) (a) provides that the Chief Justice shall be the president
of the court.

11. Article 22(8) of the Constitution requires the Chief Justice to make Rules to regulate
cowrt proceedings for the enforcement of the Bill of Rights as set out in Chapter Four of
the Constitution. These rules were Gazetted on 28th June 2018 by the former Chief
Justice of Kenya Dr. Willy Mutunga and are cited as the Constitution of Kenya
(Protection of Rights and Fundamental I'reedoms) Practice and Procedure Rules, 2018.

12. Article 141(1) of the Constitution provides that the swearing in of the President-elect
shall be in public before the Chief Justice, or, in the absence of the Chief Justice, the
Deputy Chief Justice.

18. Article 144(3) of the Constitution requires the Chief Justice to appoint a Tribunal to
investigate the President’s physical and mental capacity to perform the functions of the
office, on a resolution by a majority of the Members of the National Assembly.



Tenure of office of the Chief Justice and other judges
14. The tenure of office of the Chief Justice and other judges is set out in Article 167 of the

Constitution, which provides as follows-
i. A judge shall retire from office on allaining the age of sevenly years, but may elect
lo relire at any time after attaining the age of sixty-five years.
ii. The Chief Justice shall hold office for a maximum of ten years or until retiring
under clause (1), whichever ts the earlier.
iii. If the Chief Justice's term of office expires before the Chief Justice relires under
clause (1), the Chief Justice may conlinue in office as a judge of the Supreme Court.

iv. If, on the expiry of the term of office of a Chief Justice, the Chaef Justice opls lo
remain on the Supreme Court under clause (3), the next person appointed as Chaef
Justice may be selected tn accordance wilh Article 166 (1), even though that
appointment may resull in there beng more than the mazximum permaitted number

of Supreme Court judges holding office.

v. The Chief Justice and any other judge may resign_from office by grving notice,
wriling, lo the President

15. Section 5(4) of the Judicial Service Act, 2011, provides that in the event of the removal,
resignation or death of the Chief Justice, the Deputy Chief Justice shall act as the Chief
Justice for a period not exceeding six months pending the appointment of a new Chief
Justice in accordance with the Constitution.

Qualifications for appointment as Chief Justice

16. The qualifications for appointment as Chief Justice are set out in Article 166(2) and (3)
of the Constitution, which provides as follows-

(2) Each judge of a superior court shall be appointed from among persons who—

(a) hold a law degree from a recognised university, or are advocales of the
High Court of Kenya, or possess an equivalent qualification in a
common-law jurisdiction; _

(b) possess the experience required under clause (8) to (6 )as applicable,
irrespective of whether that experience was gained in Kenya or in
another Commonwealth common-law jurisdiction; and

(c) have a high moral character, integrity and impartialily.

(38) The Chief Justice and other judges of the Supreme Court shall be appointed from
among persons who have—

(a) at least fifleen years experience as a superior court Judge; or

(b) at least fifteen years’ experience as a distinguished academic, judicial
officer, legal practitioner or such experience in other relevant legal

field; or

(c) held the qualifications mentioned in paragraphs (a) and (b)
for a pertod amounting, in the aggregate, to fifleen years;
11



Parliamentary approval process for the Office of the Chief Justice

17.

18.

1.9,

21.

22.

Article 124(4) of the Constitution requires that a committee of a House considers a
nomination before making a recommendation to the House on the appointment. The
Article provides as follows-

(4) When a House of Parliament considers any appointments for which its approval is required
under this Constitution or an Act of Parliament-

(a) the appointment shall be considered by a commattee of the relevant House;
(b) the commattee’s recommendation shall be tabled in the House for approval;
(¢) the proceedings of the committee and the House shall be in public.

The committee is thus mandated to consider for approval by the National Assembly,
appointments of the Chief Justice and Deputy Chief Justice under Article 166(1) (a) of
the Constitution. The said Article requires H.E the President to nominate and with the
approval of the National Assembly, appoint the Chief Justice and the Deputy Chief
Justice in accordance with the recommendations of the Judicial Service Commission.

The approval hearing process is guided by the Public Appointments (Parliamentary
Approval) Act; 2011. Section 7 of the Act provides that the issues for consideration
during the approval hearing by the relevant House shall be: -
(a) the procedure used to arrive at the nominee;
(b) any constitutional or statutory requirements relating to the office in question; and
(¢) the suitabality of the nominee for the appointment proposed having regard to whether
the nominee’s abilities, experience and qualities meet the needs of the body to which
nomination is being made.

- Section 8(1) of the Public Appointments (Parliamentary Approval) Act; 2011 provides

that unless otherwise provided in any law, a Committee shall consider a nomination and
table its report in the relevant House for debate and decision within twenty-eight days
from the date on which the notification of nomination was given in accordance with
section 5. Section 8(2) of the Act further provides that at the conclusion of an approval
hearing, the Committee shall prepare its report on the suitability of the candidate to be
appointed to the office to which the candidate has been nominated, and shall include in
the report, such recommendations as the Committee may consider necessary.

Section 9 of the Public Appointments (Parliamentary Approval) Act, 2011 provides that
ifafter expiry of the period for consideration specified in section 8, Parliament has neither
approved nor rejected a nomination of a candidate, the candidate shall be deemed to have
been approved.

Section 10 of the Public Appointments (Parliamentary Approval) Act, 2011 provides
that; -
“Where the nomination of a candidate is rejected by Parliament, the appointing authority
may submit to the relevant House the name of another candidate, and the procedure for

approval specified in this Act shall apply accordingly’.

12



9.9. Vacancy in the Office of the Chief Justice of the Republic of Kenya

23.

2,

25,

28.

The Position of Chief Justice fell vacant after the then serving Chief Justice/President
of the Supreme Court Hon. Justice David Kenani Maraga, EGH retired on 12th January,
2021.

The Acting Chief Justice, Hon. Philomena Mbete Mwilu, MGH for and on behalf of the
Judiciary of Kenya vide Gazette Notice No. 386 dated 18th January, 2021 declared the
vacancy in the Office of the Chief Justice of the Republic of Kenya pursuant to Section
3(1), Part I1, First Schedule of the Judicial Service Act, No. 1 of 2011.

Thereafter, on 20th January, 2021 the Judicial Service Commission advertised the vacant
position of Chief Justice of the Republic of Kenya in accordance with the provisions of
Section 8, Part 11, First Schedule of the Judicial Service Act, No. 1 of 2011.

The deadline set out in the advertisement for submission of applications was 9th

February 2021 at 5.00 p.m.

The Judicial Service Commission received a total of thirteen (13) applications for the

advertised position of Chief Justice. The applicants were: -

1. Prof. Mare Otinga

9. Prof. Dr. Dr. Wekesa Moni

3. Hon. Mr. Justice Ouko William Okello

4. Hon. Mr. Justice Marete D.K Njagi.

5. Ms. Yano Alice Jepkoech

6. Hon. Lady Justice Koome Martha Karambu
7. Hon. Mr. Justice Nduma Mathews Nderi

8. M. Ngatia Fredrick, SC

9. Prof Kameri Mbote Annie Patricia Gathiru, SC
10. Mr. Murgor Philip Kichirchir, SC

11. Hon. Mr. Justice Chitembwe Said Juma

12. Mr. Otondi Ontweka

18. Ombongi Brian Matagaro.

Pursuant to Part 111, First Schedule of the Judicial Service Act, 2011 the Judicial Service
Commission at its meeting of 12th February 2021 reviewed all the applications for
completeness and compliance with Constitutional and statutory requirements and
shortlisted ten (10) candidates namely: -

1. Hon. Mr. Justice Chitembwe Said Juma;

9. Hon. Lady Justice Koome Martha Karambu

3. Prof Kameri Mbote Annie Patricia Gathiru, SC;
4. Hon. Mr. Justice Marete D,K. Njagi;

5. Mr. Murgor Philip Kipchirchir,SC;

6. Hon. Mr.Justice Nduma Mathews Nderi;

7. Mr. Ngatia Fredrick, 5C:

8. Hon. Mr. Justice Ouko William Okello;
9. Prof Dr. Dr. Wekesa Moni
10. Ms. Yano Alice Jepkoech.

13



30.

. The interviews were conducted between 12th and 80th April, 2021 at the Supreme Court

Premises in Nairobi. It is important to note that all the applicants shortlisted indeed
appeared for the interview of the vacant position.

The criteria used to evaluate the qualifications of individual applicants is provided under
Part V, First Schedule of the Judicial Service Act, No. 1 of 2011, which provides as

follows-

14



PART V — CRITERIA FOR EVALUATING QUALIFICATIONS OF
INDIVIDUAL APPLICANTS

13. Criteria for evaluation of qualifications
In determining the qualifications of individual applicants under the Conslitution, the
Commission shall be guided by the following criteria—
(a) professional competence, the elements of which shall include—
(1) intellectual capacily;
(i2) legal judgment;
(i12) diligence;
(tv) substantive and procedural knowledge of the law;
(v) organizational and administrative skalls; and
(vi) the ability to work well with a variely of people;

(b) written and oral communication skills, the elements of which shall include—
(2) the ability to communicale orally and in wriling;
(i) the abilily to discuss factual and legal issues in clear, logical and
accurale Eegai wriling; and
(112)  effectiveness in communicaling orally in a way that will readily be
understood and respected by people from all walks of life;
(c) integrity, the elements of which shall include—
(z ) @ demonstrable consistent history of honesty and high moral character
in professional and personal life;
(i) respect for professional dulies, arising under the codes of professional
and judicial conduct; and
(112) ability to understand the need lo maintain propriety and the
appearance of propriety;
(d) fairness, the elements of which shall inclide—

(i) a demonstrable ability lo be impartial lo all persons and commatment
to equal justice under the lay; and
(ii)open-mindedness and capacily to decrde issues according to the law,
even when the law conflicts with personal vievs;
(e) good judgment, including common sense, the elements nf which shall include a
sound balance belween abstract knowledge and practical reality and in particular,
demonstrable abilily to make prompt decisions that resolve difficult problems wn a
way that makes practical sense within the constraints of any applicable rules or
governing principles;

(/) legal and life experience elements of which shall include—
(i)the amount and breadth of legal experience and the suitability of that
experience for the position, including trial and other courtroom
experience and admanistrative skills; and

(it)broader qualities reflected in life experiences, such as the diversity of
personal and educational history, exposure to persons of demonstrable
interests and cultural backgrounds, and in areas outside the legal field;
and

15



(g) demonstrable commitment (o public and community service elements which
shall include the extent to which a Judge or Magistrate has demonstrated a
commitment to the community generally and to umproving access to the Justice
system in particular.

81. The Commission contacted the Kenya Revenue Authority, High Education Loans Board,
Law Society of Kenya, Directorate of Criminal Investigation, Advocates Complaints
Commission, Ethics and Anti - Corruption Commission and National Intelligence
Service for confidential reports on the candidates shortlisted for vetting,

32. Members of the public were also invited to submit any information of interest on any of
the candidates. Several complaints and information were received from the members of
the public. They were admitted, processed and forwarded to the respective candidates
for response. The particular candidates responded, and the responses were considered in
evaluating and nominating the best candidate for the position.

38.In fulfillment of the constitutional requirement for public participation in the
recruitment and selection to public offices, the Commission organized forums with
stakeholders from various sectors to share their perspectives on the recruitment and
selection of the Chief Justice. The stakeholders were drawn from the legal fraternity,
academia, faith-based organizations, civil society, professional associations, trade unions,
private sector, county governments and other arms of government.

84. At the conclusion of the exercise and pursuant to Article 166(1)(a) and Article 172(1) (a)
of the Constitution of Kenya as read with Section 14, Part V, First Schedule of the
Judicial Service Act, No. 1 of 2011 the Judicial Service Commission recommended Hon.
Lady Justice Koome Martha Karambu National [dentity Card No. 4322591 for
appointment as Chief Justice of the Republic of Kenya.

35. Vide a letter from the Chief of Staff and Head of Public Service dated 28th April, 2021 to
the Speaker of the National Assembly, the National Assembly was notified that the
Judicial Service Commission had recommended to His Excellency the President the
nomination of Hon. Justice Lady Justice Martha Karambu Koome for appointment as the
Chief Justice of the Republic of Kenya. H.E the President’s message is attached to the
report as annexure 2.

Former Chief Justices of Kenya
86. If approved for appointment as Chief Justice, Justice Martha Koome will be the 16th
Chief Justice of independent Kenya. She would also be the first woman to be appointed
to the position of Chief Justice in the history of our country. The previous Chief Justices
of Kenya are as follows-

The colonial era Chief Justices were:
1) Sir Robert William Hamilton (1867- 1944) Chief Justice from 1906 to 1920
2) Lt. Col. Jacob William Barth (187 1-194.1) Chief Justice from 1920 to 1934
3) Sir Joseph Sheridan (1882-1964) Chief Justice from 1984 to 1946
4) Sir John Harry Barclay Nihill (1892-1975) Chief Justice from 1946
5) Sir Harace Hector Hearne (1892-1962) Chief Justice from 1951 to 1954
6) Sir Kenneth Kennedy O’connor (1896-1985) Chief Justice from 1954 to 1957
7) Sir Ronald Ormiston Sinclair (1808-1996) Chief Justice from 1957 to 1962
8) Sir John Ainley Chief Justice from 1962 to post independence

16



Independent Kenya Chief Justices

1) Sir John Ainley Chief Justice from 1963 to 1968

2) Justice Dennis Farrel Chief Justice for a short period in 1968

3) Justice Kitili Mwendwa Chief Justice from July 1968 to July 1971
4) Sir James Wicks Chief Justice from July 1971 to January 1982

5) Sir Alfred Simpson Chief Justice from 1982 to 1985

6) Justice Chunilal B. Madan Chief Justice from October 1985 to 1986

7 Justice Cecil Henry Ethelwood Miller Chief Justice from 1986 to 1989

8) Justice Robin Allan Winston Hancox Chief Justice from 1989 to April, 1998
9) Justice Fred Kwasi Apaloo Chief Justice from 1993 to 1994

10) Justice Abdul Majid Cockar Chief Justice from 1994 to 1997

11)  Justice Zachaeus Richard Chesoni Chief Justice from 1997 to 1999

12) Justice Bernard Chunga Chief Justice from 1999 to 2003

13) Justice Evan Gicheru Chief Justice from 2008 to February 2011

14) Justice Willy Mutunga Chief Justice from June 2011 to June 2016

15) Justice David Maraga Chief Justice from October 2016 to January 2021

37. On April 28, 2021, the Hon.Speaker in a communication to the House referred the name
of the nominee to the Departmental Committee on J ustice and Legal Affairs for approval
hearing and prepare a report for tabling in the House within the stipulated time. The
Speaker of the National Assembly communication to the house is attached to the report
as annexure 3.

2.9 Notification for Approval Hearing to the Public

38. Section 6(9) of the Public Appointments (Parliamentary Approval) Act (No.83 of 2011)
provides that “any person may, prior lo the approval hearing and by a wrillen statement on oath,
provide the Clerk with evidence contesting the suitabilily of a candidale to hold the office to whach
the candidate has been nominated”.

39. The Clerk of the National Assembly placed an advertisement in the print media on 30th
April, 2021 inviting the public to submit memoranda by way of written statements on
oath (sworn affidavits) on the suitability or otherwise of the nominee in conformity with
section 6(9) of the Public Appointments (Parliamentary Approval) Act 2011.The
submissions were to be received latest by Wednesday 12th May, 2021. The newspaper
advertisements is attached to the report as annexure 4.

40. Pursuant to provisions of Article 118 of the Constitution, section 6(4) of the Public
Appointments (Parliamentary Approval) Act (No.33 0f 201 1) and Standing Order 45(3),
the general public was also notified in the print media by the Clerk of the National
Assembly of the intention of the Departmental Committee on Justice and Legal Affairs
to conduct the vetting and approval hearing of the nominee on Thursday 13th May,
2021.

2.4.Submission of Memoranda

41. Section 7 of the Public Appointments (Parliamentary Approval) Act, 2011 provides that
the issues for consideration by the relevant House in relation to any nomination shall
be:-

a) the procedure used to arrive at the nominee;
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b) any constitutional or statutory requirements relating

c) to the office in question; and the suitability of the nominee for appointment
proposed having regard to whether the nominee’s abilities, experience and
qualities meet the needs of the body to which nomination is being made.

42. Pursuant to Section 6(9) of the Public Appointments (Parliamentary Approval) Act,
2011, the Committee, through the Clerk of the National Assembly, invited submissions
from the public on the suitability or otherwise of the nominee for appointment to the
positions of Cabinet Secretary.

43. Further, section 6(10) of the Public Appointments (Parliamentary Approval) Act, 2011
provides that a candidate may at any time, by notice in writing addressed to the Clerk
withdraw from the approval process and his or her nomination shall thereupon lapse.

4. The Departmental Committee on Justice and Legal Affairs held a sitting for vetting and
approval hearing of the nominee on Thursday 13th May, 2021 and informed the nominee
that by the deadline date of 12th May 2021, the Clerk of the National Assembly had
received objections from;

Mr. Khelef Khalifa, resident of Mombasa

Mr. Nelson Andayi Havi, President of the Law Society of Kenya.
Mr. Stephen Owoko

Mr.James Kimathi Kibunja

SEN -

Attached as annexure 5 are submissions objecting to the nomination of Hon.Lady Justice
Martha Koome.

45. By the deadline date of 12th May, 2021, the Clerk of the National Assembly had received
memoranda in support of the nominee’s nomination from;

Mr. Jared Nyachiro

Kenya Women Finance Trust (KWFT)
International Commission on Jurists (ICJ)

Ms. Lilian Wakiinya Mwaura

Dr. Jennifer Riria of Democracy Trust Fund

Mr. John Runji Kanya

Mr. Alexander Kireria

Kenya Women Microfinance Bank

The Federation of Women Lawyers (FIDA) -Kenya

TR MO Aan o

Attached as annexure 6 are submissions in support of the nomination of Hon.Lady Justice
Martha Karambu Koome for appointment as Chief Justice of the Republic of Kenya.

46. It was further noted that the nominee had not notified the Clerk of the National
Assembly of withdrawal from the approval process as outlined under Section 6(10) of the
Public Appointments (Parliamentary Approvals) Act.

47. In view of the foregoing and in accordance with the provisions of the Constitution, the
Public Appointments (Parliamentary Approvals) Act and the Standing Orders of the
National Assembly, the Departmental Committee on Justice and Legal Affairs resolved
to proceed to undertake the approval hearing as required as scheduled.
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2.5 Memoranda

A. Nelson Andayi Havi Advocate and President of the Law Society
Mr. Havi raising an objection on the approval of Lady Justice Martha Koome averred as follows:

48. On 29th March 2021 and 6% April, 2021 he submitted to Judicial Service Commission
on behalf of the Law Society of Kenya, a memorandum on the integrity, competence and
suitability of amongst others, Lady Justice Martha Koome.

49. Mr. Havi submitted that that he witnessed the interview of Lady Justice Martha Koome
on 14th April 2021 when she was asked questions on the issues raised in the memoranda
submitted to JSC. These issues included: -

(1)

An order of stay of execution in Civil Application No 48 of 2012 (UR 33 of 2012),
National Cereals & Produce Board v Erad Suppliers & General Conlracts Lid (UR) issued
by Lady Justice Martha Koome and two other Judges on the strength of a letter dated
28th May, 2012 from the Permanent Secretary, Ministry of Agriculture and addressed
to the Registrar of the Court of Appeal.

(ii) Lady Justice Martha Koome in her response before JSC stated that there was before

Court an application for stay of execution and that the Court’s decision was not
influenced by the letter and that the decision saved the Country colossal losses for the
reason that the directors of Erad Suppliers & General Contracts Ltd were eventually
charged, convicted and sentenced for fraudulent acquisition of public property. She
further posed the question on why the issue was never raised against Chief Justice
(Rtd) David Maraga with whom she sat on that bench.

(i) In Mr. Havi's view Lady Justice Martha Koome misapprehended or skirted around

the concern of her acting on the directions of the Executive a fact that was evident
from her answers.

(iv) The matter of IEBC v Khelef Khalifa & another Civil Application No 246 9f 2017 (UR)

that related to an application for stay of execution which was heard on the same day
the judgment: of the High Cowrt had been delivered, at night, on a public holiday,
without the prior authorization of the Chief Justice, without hearing the respondent
and a decision made finally determining the appeal. Lady Justice Martha Koome's
answer was that she was directed to hear the application that night, on a public holiday
by the President of the Court of Appeal whose directions she could not question as
doing so would amount to insubordination. In Havi's view the Lady Justice acts on
orders from superiors even when the same are manifestly unlawful.

(v) Lady Justice Martha Koome in the [IEBC matter further answered that the applicant’s

advocate stated that the matter was urgent and had to be heard in the absence of the
respondent’s advocate who had not been served or called to attend Court. Lady Justice
Martha Koome also stated that the High Court had no jurisdiction to make the
decision reversed by her and her two colleagues in the Court of Appeal for the reason
that presidential election petitions are a preserve of the Supreme Court and that the
Supreme Court affirmed the decision of the Court of Appeal.
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50.

51.

b3,

54,

55.

(vi)However Mr. Havi, averred that the fact of the matter was that the issue she gave an
order on was not a presidential election petition, the appeal was withdrawn the desired
outcome having been achieved on the basis of a final interlocutory order and the issue
was never determined substantively by the Court of Appeal or the Supreme Counrt.
Mr. Havi was of the view that Lady Justice Martha Koome lied to the JSC on this
issue.

Mr. Have also raised issue with an order of stay of execution issued in Kenya Revenue
Authority v Prof Tom Ojienda & Law Society of Kenya, Civil Appln No 363 of 2019 (UR
No 296 of 2018) which was allowed by a bench presided over by Lady Justice Martha
Koome. An order of stay finally determining the appeal and the claim before the High
Court was granted.

Mr. Havi also raised issue with the fact that the JSC despite compulsive constitutional
obligation to give reasons for its recommendation and demand made to it on 3$rd May,
2021 not given reasons on how the concerns on the three cases impacted on the
Commissioners’ mind in so far as the integrity, competence and suitability of Lady
Justice Martha Koome was concerned.

. Mr. Havi also raised issue with the nominee on the basis that upon being nominated for

appointment as Chief Justice, Lady Justice Martha Koome wrote to him on 30th April,
2021 alleging defamation on the two memoranda submitted to JSC, demanding their
retraction within seven days and an apology, failing which she would institute legal
action. The demand by Lady Justice Martha Koome on a matter in which information
was requested by JSC as required by the Constitution and Acts of Parliament, received
and relied upon in evaluating her integrity, competence and suitability on facts which
are not disputed and in respect of which the law invites no doubt, was indicative of a
Judge suffering poor judgment or one who is intemperate, vengeful and rapacious, all
vices undesirable of a Judge and Chief Justice.

Mr. Havi further submitted that the conduct and predisposition of Lady Justice Martha
Koome is not isolated. It is pervasive and has punctuated her past, permeates her present
and is demonstrative of how she will act in future as a Judge and Chief Justice if approved
by the National Assembly. As regards the predisposition of Lady Justice Martha Koome,
it is illustrative that in the decision made by the Magistrates and Judges Vetting Board
(MJVB) on 21st September, 2012 the vote on her suitability to continue serving as a
Judge was 4 to 4, with one member of the MJVB recusing herself.

Mr. Havi was of the view that a review of the conduct of Lady Justice Martha Koome in
Civil Application No 48 of 2012 (UR 33 of 2012), National Cereals & Produce Board v
Erad Suppliers & General Contracts Ltd (UR), IEBC v Khelef Khalifa & another Civil
Application No 246 of 2017 (UR) and Kenya Revenue Authority v Prof Tom Ojienda &
Law Society of Kenya, Civil Appln No 363 of 2019 (UR No 296 of 2018) confirms
repetition and the malignance of the misconduct for which the MJVB was concerned
with on her suitability to continue serving as a Judge.

Mr. Havi noted that Lady Justice Martha Koome applied for and was interviewied for
the positions of Chief Justice and Judge of Supreme Court in 2016. The Judge was not
appointed to either position. There is no indication and none has been given by JSC of
how Lady Justice Martha Koome has improved in her integrity, competence and
suitability since the decision of the MJVB made on 21st September, 2012 and in 2016
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