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CHAIRPERSON’S FOREWORD

This report contains the Committee’s proceedings on the consideration of the Sustainable Waste
Management Bill (National Assembly Bill No. 22 of 2021) which was published on 12th May, 2021
and read a First Time on 1%t September, 2021. The Bill was thereafter, committed to the
Departmental Committee on Environment and Natural Resources pursuant to National
Assembly Standing Order 127.

Following placement of an advert in the print media on 6" September, 2021 requesting for
comments on the Bill from members of the public and stakeholders pursuant to Article 118(1)(b)
of the Constitution and Standing Order 127(3), the Committee received memorandum from the
Kenya PET Recycling Company Limited; Multichoice; Natural Justice; and the Kenya Private
Sector Alliance.

The Committee invited the Ministry of Water, Sanitation and Irrigation vide letter REF:
NA/DDC/ENR/2021/070 dated 14" October, 2021 for a meeting on the Bill, which was held
on Friday, 22" October, 2021 at Trademark Hotel, Kiambu County. The outcome of
deliberations with the Ministry and stakeholders’ proposed amendments to the Bill have been
taken into account while determining the final proposed amendments and are contained in Part
IIT of the Bill.

The Bill provides for the establishment of legal and institutional framework for the sustainable
management of waste; ensuring the realization of the constitutional provision on the right to a
clean and healthy environment and for connected purposes.

The principal object of the Bill is to provide for policy, co-ordination and oversight of waste
management. The Bill also seeks to provide for measures and actions including the role of the
Cabinet Secretary, and county governments regarding policies, regulations and standards, the
administration of take-back schemes, the extended producer responsibility of entities engaged in
the production, conversion and importation of products and packaging and the establishment and
administration of materials recovery facilities.

The Bill further provides for the establishment and management of materials recovery facilities
and the duties of private sector entities. Additionally, it provides for the access to the information
on waste management, financial provisions including allocation of fees for county management
facilities, incentives for the production and importation of sustainable waste management
equipment as well as monitoring, compliance and enforcement by the National Environment
Management Authority.

On behalf of the Departmental Committee on Environment and Natural Resources and pursuant
to provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this
House the Report of the Committee on its consideration of the Sustainable Waste Management
Bill (National Assembly Bill No. 22 0f2021). The Committee is grateful to the Offices of the Speaker
and Clerk of the National Assembly for the logistical and technical support accorded to it during
its sittings. The Committee further wishes to thank all stakeholders who participated in the
consideration of the Bill. Finally, I wish to express my appreciation to the Honorable Members
of the Committee who made useful contributions towards the preparation and production of this
report.

It is my pleasure to report that the Committee has considered the Sustainable Waste

Management Bill (National Assembly Bill No. 22 of 2021) and have the honour to report back to
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the National Assembly with the recommendation that the Bill be approved with amendments
as contained in the report.

_ Hon. Kareke Mbiuki, CBS, MP



1.0 PREFACE

1.1 Committee Mandate

The Departmental Committee on Environment and Natural Resources is established under
the National Assembly Standing Orders No. 216 (1). The functions and mandate of the
Committee are also contained under the National Assembly Standing Orders, No. 216(5) as:-

1.

a)

g)

Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;

Study the program and policy objectives of the Ministries and departments and the
effectiveness of the implementation;

Study and review all legislation referred to it;

Study, access and analyze the relative success of the Ministries and Departments as
measured by the results obtained as compared with its stated objectives;

Investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

Vet and report on all appointments where the constitution or any law requires the
National Assembly to approve, except those under Standing Order 204; and

Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

The subject matters of the Departmental Committee on Environment and Natural Resources
are stated in the Second Schedule of the National Assembly Standing Orders No. 216 (f) as
follows: climate change, environment management and conservation, forestry, water
resource management, wildlife, mining and natural resources, pollution and waste
management.

1.2 Oversight
In executing its mandate, the Committee directly oversights the following Government

Ministries and Departments: -

3.

a) The Ministry of Environment and Forestry;

b) The Ministry of Water & Sanitation and Irrigation;
c) The State Department for Wildlife; and

d) The Ministry of Petroleum and Mining.




1.3 Committee Membership

4. The Committee comprises the following Members:
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1.4 Secretariat
5. The Committee is serviced by the following staft:

Ms. Esther Nginyo
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Second Clerk Assistant Senior Fiscal Analyst
Ms. Lynette Otieno Mr. Eugene Apaa
Legal Counsel I Research Officer




2,0 OVERVIEW OF THE SUSTAINABLE WASTE MANAGEMENT BILL (NATIONAL
ASSEMBLY BILL NO 12 OF 2021)

2.1 Introduction

-]

10.

11.

The Bill provides for the establishment of legal and institutional framework for the sustainable
management of waste; ensuring the realization of the constitutional provision on the right to
a clean and healthy environment and for connected purposes.

The principal object of the Bill is to provide for policy, co-ordination and oversight of waste
management. The Bill also seeks to provide for measures and actions including the role of the
Cabinet Secretary, and county governments regarding policies, regulations and standards, the
administration of take-back schemes, the extended producer responsibility of entities engaged
in the production, conversion and importation of products and packaging and the
establishment and administration of materials recovery facilities.

The Bill also provides for the establishment and management of materials recovery facilities
and the duties of private sector entities. Further, it provides for the access to the information
on waste management, financial provisions including allocation of fees for county management
facilities, incentives for the production and importation of sustainable waste management
equipment as well as monitoring, compliance and enforcement by the National Environment
Management Authority.

The Bill is a money Bill as per the provisions of Article 114 of the Constitution and the
National Assembly Standing Order No. 117 (d); the enactment of the Bill shall occasion
expenditure of public funds to be provided for through the annual estimates.

The Bill concerns county governments as it affects the functions of the County governments
as set out in the Fourth Schedule to the Constitution.

In accordance with Article 118(1)(a) of the Constitution that provides that Parliament shall
facilitate public participation and involvement in the legislative and other business of
Parliament and its committees, an advertisement was published inviting for public
participation and submission of memoranda on 6% September, 2021. Memoranda was
received from the following—

(i) Kenya PET Recycling Company Limited; and
(i1) Multichoice

(iii) Natural Justice

(iv) Kenya Private Sector Alliance

2.2 Analysis of the Bill
12. The highlights of the Bill structure are as follows.

Part I (clauses 1-4) deals with the Preliminary issues.

a) Clause 1 provides for the short title.

b) Clause 2 provides an interpretation of terms as used in the context of the Bill. The key
terms include domestic waste, industrial waste, material recovery facility, recovery, re-



use, sustainable waste management, waste, toxic substance, waste management facility
and waste management activity.

c) Clause 3 provides for objects and purpose of the Act

d) Clause 4 provides for the general principles of the Act

Part II (Clause 5-9) contains provisions on policy, co-ordination and oversight of waste

management.

e) Clause 5 provides for the responsibilities of the Cabinet Secretary

f) Clause 6 provides for the Waste Management Council. The secretariat shall be
established by the Cabinet Secretary.

g) Clause 7 provides for the functions of the Council

h) Clauses 8 provides for the functions of the Authority (NEMA) under the Act

i) Clause 9 provides for responsibility of County governments to implement the devolved
function of waste management and establish the financial and operational conditions for
the effective performance of this function.

Part III (Clauses 10-14) of the Bill contains provisions on measures and actions

j) Clause 10 provides for Policies, regulations and standards to be set by the Cabinet
Secretary.

k) Clause 11 provides for Policies, regulations and standards to be set by the County
Governments.

1) Clause 12 provides for take back schemes.

m) Clause 18provides for extended producer responsibilities of entities engaged in
production.

n) Clause 14 provides for material recovery facilities; county governments are mandated
to establish materials recovery facilities that shall be licensed by NEMA.

o) Part IV (Clauses 15-19) of the Bill contains provisions on waste management functions

p) Part V (Clauses 20-21) of the Bill provides for public participation and access to
information.

q) Part VI (Clauses 22-23) of the Bill provides for financial provisions under the Act

r) Part VII (Clauses 24-27) of the Bill contains miscellaneous provisions.

s) Part VIII (Clauses 28-30) of the Bill contains general provisions.
t) Part IX (Clause 31) of the Bill contains provisions on delegated legislation
u) Part X (Clauses 32-33) of the Bill contains provisions miscellaneous provisions

v) The Schedule to the Bill provides for the procedure to be followed in public
participation as specified in clause 21.

2.3 Comparative Analysis

2.3.1 South Africa

13. Waste management has become a major environmental issue in South Africa. The South
African Constitution (RSA, 1996) assigns the responsibility for refuse removal, refuse dumps
and solid waste disposal to municipalities (Section 156(1)(a) read with Schedule 5). Although
the large majority of municipalities provide solid waste services themselves, some
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14

15.

16.

1%,

18.

metropolitan and district municipalities outsource the function, although this trend seems to
be declining (Treasury, 2011).

The use of community-based delivery mechanisms is limited despite the potential for job
creation (Stats SA, 2016). The National Policy for the Provision of Basic Refuse Removal
Services to Indigent Households (DEA, 2010) aims to facilitate the provision of at least basic
refuse removal services to poor households at no cost to these households.

In South Africa, like many countries in the world, landfill sites are regulated by law,
specifically the Waste Act, 2008 and Norms and Standards for Disposal of Waste to Landfill
(DEA, 2013). One of the key requirements for the landfill site is the operating license, which
is issued by the Competent Authority (CA) once it has met necessary legislative requirements.

In the case of municipal solid waste in South Africa, the provincial department responsible
for Environment is the CA. However, there are several steps that needs to be followed for a
landfill site to obtain a license.

Due to different reasons, application for landfill site licenses can be delayed especially during
the public consultation processes, and application for a license is not a guarantee that it will
be approved.

Waste management in South Africa general is governed mainly by The Constitution of the
Republic of South Africa Act 106 of 1996, National Environmental Management: Waste Act
No 59 of 2008, National Waste management Strategy, 2012 and many by-laws which may
differ from municipality to municipality. These pieces of legislations are meant to assist the
waste managers to manage waste in the best way possible.

2.3.2 Canada

19.

20.

21.

22,

At the federal level, the Canadian Environmental Protection Act, 1999 (CEPA 1999)
provides the government with the authority to control the movement of hazardous waste,
hazardous recyclable material and non-hazardous waste whereas the Environmental
Management Act, 2008 provides the governance framework for the management of all waste
including Hazardous waste and the hierarchy of operation including monitoring for action
both at the federal level and the municipalities.

In 2012 the National Zero waste Council was established to spearhead a multi-stakeholder
initiative to engage industry for waste prevention changes upstream, and to change consumer
behavior downstream to generate less waste.

While adopting sustainable waste management we note that the Canadian government
pursued a harmonized framework with the European waste management law where Waste
prevention and reduction is critical.

The Thematic Strategy on the Prevention and Recycling of Waste establishes waste
prevention as a priority in the waste hierarchy. The Thematic Strategy on the Sustainable
Use of Natural Resources makes the case for decoupling economic growth from resource use
and adopting a life cycle approach to the sustainable management of resources.
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3.0 PUBLIC PARTICIPATION/VIEWS FROM STAKEHOLDERS

23,

24.,

25.

Following the call for memoranda from the public through placement of adverts in the print
media of 6th September, 2021, the Committee received views from the following stakeholders:

(i) Kenya PET Recycling Company Limited
(11) Multichoice

(111) Natural Justice

(v) KEPSA

Further, the Committee vide its letter Ref: NA/DDC/ENR/2021 (070) dated 14" October,
2021 invited the Ministry of Environment and Forestry for deliberations on the Bill.

The Stakeholders submitted as follows:

8.1 Ministry of Environment and Forestry

26.

28.

29.

30.

31

In a meeting with the Committee held on Friday, 22"¢ September, 2021, Hon. Mohamed Elmi,
Chief Administrative Secretary, Ministry of Environment and Forestry submitted as follows
on the Bill:

. The Policy and Bill seek to establish appropriate legal and institutional framework for the

efficient and sustainable management of waste in the framework of the green economy,
promote the realization of zero waste goal and the realization of Article 42 of the Constitution
on the right to a clean and healthy environment for all.

Waste is a resource that can be managed to achieve economic, social and environmental
benefits. Addressing the waste management challenge effectively in Kenya is critical to
delivering on Kenya's constitutional right to a clean and healthy environment for all,
advancing the circular economy to create green jobs and wealth from the waste sector, and
realization of the nation’s sustainable development goals.

Sustainable waste management is also fundamental to delivery of each of the government’s
“Big Four” national priorities the transformational agenda on housing, manufacturing, food
and nutritional security and health care and to Kenya’s leadership in the blue economy, with
its focus on creating economic growth, ensuring healthy waters and building safe
communities.

Kenya generates an estimated 22,000 tonnes of waste per day for a current population of 45
million both rural and urban translating to 8 million tonnes annually. It is estimated that
40% of the waste could be urban. Given that urbanization is increasing by 10%, by 2030, the
Kenya urban population will be generating an estimate of about 5.5 million tonnes of waste
every year, which is three times more the amount of waste generated in 2009.

According to research, the national average of waste stream has 60%-70% of organic waste,
20% plastic, 10% paper, 1% medical waste, 2% metal and others. Therefore, as population
increases and rates of production and consumption increase too, the estimated volumes of
waste generated from households, industries, agricultural services, construction, and health
care facilities will increase exponentially.

12



32,

38.

34,

35.

36.

38.

39.

40.

41.

42,

43.

The country however, has limited capacity to properly manage and dispose the waste
generated. This poses a serious threat to the environment and the health of its citizens and
animals.

The Sustainable Waste Management Bill, 2021 will advance Kenya towards a more
sustainable and circular economy. It will move the country towards the realization of the
Zero Waste principle. This will ensure that waste is separated at source, appropriately
collected and transported, reused, recycled and the remaining waste stream is destined to a
secure sanitary landfill.

Effective sustainable waste management will create value from the waste stream through re-
use and recycling, formalizing the waste-pickers’ sector to improve livelihoods, improving
landfill operations and management as well as capturing and utilizing gases like methane
emitted from landfills.

In addition, decommissioning dumpsites, capping landfills, reducing plastic pollution in the
marine environment while creating new jobs in the sector is emphasized.

The proposed Legislation was summarized as follows:

. PART I (Clause 1-4) contains the preliminary matters.

PART II (clause 5-9) sets out the roles and responsibilities of the Ministry, NEMA and the
counties in waste management. The Ministry is to develop policy and regulations on waste
management and provide overall oversight and coordination of the implementation of the
Act. The Bill also establishes a waste management council as a high-level coordinating
mechanism for waste management.

The Authority shall develop standards and guidelines on waste management and disseminate
information and be in-charge of compliance and enforcement of waste management. The
county governments shall be responsible for implementing the devolved function of waste
management in accordance with the relevant national laws and ensuring mainstreaming of
waste management into county planning and budgeting and shall designate at least twenty
acres of land to be gazetted as waste management sites.

PART III (clauses 10-14) sets out the measures and activities to be undertaken under the
Act including the making of regulations to implement the Act, and establishment of material
recovery facilities for final sorting and segregation of waste. The act also provides for
extended producer responsibility and take back schemes whereby products or packaging that
may cause negative impacts on the environment and may be re-used or processed are returned
to the seller.

PART IV (clauses 15-19) sets out the actual functions of different players relating to waste
management and provides the penalties for non-compliance with the provisions of the Act.

Part V (Clauses 20-21) provides for public participation and access to related information on
waste management kept by the Authority.

Part VI (Clauses 22-238) sets out the financial provisions under the Act and mandates counties
to allocate all waste collection and tipping fees or other charges levied on waste received at a
waste facility for the improvement of waste management activities and services. It also
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provides for the Cabinet Secretary to consult with the National Treasury on setting up of
incentives for waste management activities.

44. Part VII (clauses 24-27) gives the Authority the mandate of monitoring and evaluating the
performance of public and private entities in carrying out their duties under the Act and gives
the Authority powers to ensure compliance of the Act and gives the National Environmental
Complaints Committee the mandate of setting up a complaints and redress mechanism.

45. Part VIII (Clauses 28-30) empowers the Authority to issue Restoration Orders and provides
for dispute resolution for any person aggrieved by the decision of the Authority and sets out
the general penalty for offences under the Act where no penalty is provided for.

46. Part IX (Clauses 81-38) sets out the miscellaneous provision on development of the public
engagement strategy, integration of waste management in the school curricula and the power
of the Cabinet Secretary to make Regulations for the implementation of the Act.

3.2 Comments from the Kenya PET Recycling Company Limited

47. Kenya PET Recycling Company Limited vide their letter Ref: ADM/EXT_NA/009/21
dated 21t September, 2021 made their submissions on the bill as follows:

48. On Clause 5 on the Roles of the Cabinet Secretary, they proposed that Waste Management
being a devolved function, as such to avoid overlaps in regulations that will impact the
implementation of waste management, this section should include the County governments
(county environment executives) as well. This will allow future alignment between National
government and County government.

Justification

49. The Clause should be amended to include the County governments in the development of
regulations.

Committee’s Comment
Agreed to.

50. In Clause 6 on the Waste Management Council, they noted that Clause 6 does not include
any representation from the private sector from either the Kenya Association of
Manufacturers or the Kenya Private Sector Alliance, all of whom will provide a market or
input for the items listed in PART III, 10 (c).

51. They also noted that the clause did not include any representation from Not-For Profit or
Civil Society Organizations. Both groups of stakeholders are critical in the waste
management value chain, as they allow for representation of producers (manufacturers or
industry players), collectors and/ or recyclers of waste.

Justification

52. The provision should be amended to include the private sector and civil society in the waste
council.

Committee’s Comment

Agreed to.

58. In Clause 9 on the Functions of the County Government, they noted that:
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(i) This section omits the function of county governments to develop, manage and maintain
designated dumpsites and / or landfills.

(ii) This section omits the function of the county government to maintain a register of all waste
collectors operating within their boundaries (both formal and informal) This is critical in
assessing the economic impact of waste management in a county.

(iii) PET proposes that the clause be amended to include-

(a) the function by county governments to develop, manage and maintain designated
dumpsites and / or landfills; and

(b) the function of the county government to maintain a register of all waste collectors
operating within their boundaries (both formal and informal

Justification

54. To include in the functions of the county governments, to develop, manage and maintain
designated dumpsites and/or landfills; and to include in the functions of the county
government, to maintain a register of all waste collectors operating within their boundaries
(both formal and informal).

Committee’s Comment
Agreed to.

55. In Clause 10 on Policies, regulations and standards by the Cabinet Secretary, they proposed
that Clause 10 (c) should also be included as a role of the Waste Council, who would then
work with the Cabinet Secretary to provide input for the development of the regulations.
PET proposes that the clause be amended to include this as a role of the Waste Council under
PART II section 7.

Justification

56. To include this as a role of the Waste Council under Part II Section 7
Committee’s Comment
Agreed to.

57. In Clause 18 on Extended producer responsibility, they noted that:

(i) in Clause 13 (1) and (2) The draft Extended Producer Regulations, 2021 under the
Environmental Management and Co-ordination Act, states that a producer is an entity
that introduces goods, products and packaging into the country using authorized means
by manufacturing, importing, converting, filling, refilling, repackaging, rebranding or
otherwise brings.

(ii) This will avoid any conflict between the regulations and the proposed Bill.

(iii) PET recommends that Clause 13(1) be amended to reflect the definition of “producer” as
an entity that introduces goods, products and packaging into the country using
authorized means by manufacturing, importing, converting, filling, refilling, repackaging,
rebranding or otherwise brings.

58. They proposed that Clause 13(2) be amended to read “For the purpose of this section,

“extended producer responsibility” of an entity engaged in the manufacture, conversion,

filling, refilling, repackaging, rebranding, importation or otherwise brings of products and
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packaging and includes the design of environmentally friendly and recyclable products and
packaging and financial contributions to a collective scheme.

Justification

59.

To expand the scope of the Extended Producer Responsibility

Committee’s Comment.

Agreed to.

3.3 Comments from Multichoice
60. Multichoice Kenya (MCK) is a private company engaged in the business of subscriber

61.

62.

63.

management services for DStv and GOtv subscribers in Kenya. As part of the subscriber
management services, MCK imports and distributes for sale certain broadcast equipment
which includes decoders, antennae, satellite dishes and associated accessories.

MCK reviewed the Sustainable Waste Management Bill, 2021 and lauded the objective of the
Bill of promoting sustainable waste management with the view of ensuring the realization of
the constitutional right to a clean and healthy environment, however they made
recommendations through an email to the office of the Clerk dated 21** September, 2021, in
respect of the proposed clauses 12 and 19 of the Bill:

On Clause 12 on Take Back System, MCK noted that:

(i) The proposed clause 12 of the Bill introduces take back schemes, which requires the end
user of a product that may negatively impact the environment, to return it to the seller. This
in turn creates a mandatory duty on the seller to accept the returned product as the agent of
a manufacturer.

(ii) Whereas take back systems are designed to provide raw materials for manufacturers to
make new products, it may not be economically feasible to recycle material for items such as
computers or hardware products. MCK therefore submitted that, the take back scheme should
only apply to products that are recyclable. MCK recommended that the provision specifies
the products that are subject to the take back scheme.

(1i1) A comparative review of take back schemes reveals that most countries encourage rather
than mandate such schemes. The European Union has, for example advocated for
manufacturer-driven take back schemes supported by the government policy intervention.
Germany, Austria, South Korea, Wales and Switzerland have supported recycling to
encourage take back schemes.

(iv) MCK, therefore recommended that Kenya encourages rather than mandates uptake of the
scheme, by introducing (amongst other things) incentive mechanisms like tax waivers, as
proposed below.

MCK proposed amendments to Clause 12 as follows-

(a) Remove the word shall be returned under clause 12 (1) and replace with the word “may”
(b) Add clause that would allow the seller to claim a tax incentive for all used products
returned to store including a possible claim for tax refunds.

16



Justification
64. To encourage rather than mandate the users on the take back scheme and to introduce
incentives for the scheme.

Committee’s Comment
Agreed to.

65. Clause 19 on duties of private sector entities, MCK noted that the proposed clause 19 (1) of
the Bill mandates private sector entities to prepare three-year waste management plans and
submit annual monitoring reports to the National Environmental Management Authority.
This obligation would constitute an onerous obligation on the part of entities which produce
small volumes of waste. MCK recommended that the requirement applies only to firms that
generate high volumes of waste.

66. MCK also recommended that the penalties under clause 19 (2) be limited to monetary and
not custodial penalties, as is common in other jurisdiction.

67. MCK therefore proposed-

(a) the amendment of Clause 19 as follows:

a. Clause 19(1) be amended to mandate only private entities engaged in activities that generate
high volumes of waste such as in manufacturing, to provide waste management plans. The
provision should also specify the threshold of volume of waste to which the requirement applies.

b. The prison sentence under clause 19(2) or any such custodial sentence throughout the Bill be
deleted.
Justification

68. To obligate only the entities generating high volumes of waste to provide waste management
plans under clause 19(1) and limit the penalties under Clause 19(2) to monetary penalty.

Committee’s Comment
Agreed to.

3.4 Comments from the Nature Justice
69. Natural Justice vide their letter Ref: NJ/NA/Sustainable Waste Management Bill /2021/1
dated 12th October, 2021 made their submissions on the bill as follows:

70. They proposed amendment to clause 2 on the definition of “waste management actvity” means
any administrative or operation activity for the—

(a)importation or exportation of waste

71. The noted that reference should be made with the Bill with regards to importation or
exportation of waste. This reference can either be to a subsequent subsidiary regulation or
policy/ strategy that will address this issue.

Justification

72. The Bill defines waste management activity to include importation and exportation of waste
but no reference is made in the bill with regards those two terms. Reference should be made
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to a subsequent subsidiary regulation or policy that addresses the issue of importation of
waste. This is because of the emerging trend of exportation of waste to African Countries,
Kenya included.

78. They noted that often countries tend to import waste in various forms either as waste to be
recycled or as cheap materials that otherwise are of low economic value in their country of
origin but could otherwise be exported to another country. In most cases, the country
importing such already used products/ waste have no policy or strategy on the quality of
goods or waste to be imported, hence the need for a clear law on this issue.

Committee’s Comment
Agreed to.

74. In Clause 8 on the functions of the Authority, Natural Justice proposed that there should be
a chapter on National Waste Management Strategy and what the strategy should include
and cover. These chapter may spell out:

1. Practical measures for achieving co-operative governance in waste
management matters between the county government and national
government and inter county.

2. Approaches for securing compliance with the requirements of this Act,
including the monitoring of compliance; and

3. The extent of its applicability

4. The Span of the Strategy

Justification

75. National Waste Management Strategy is a key guiding document that provides the blue print
and harmonise applicability of laws and set standards for waste management. However, since
it is to be developed within a year after the Bill, the Bill ought to give an overview of what
the plan will address for certainty.

76. Different legislations including the National Environmental Management: Waste Act 59 Of
2008 of South Africa from which the Bill has borrowed heavily have that chapter separately
because of its importance as highlighted above.

Committee’s Comment
Rejected as enumerating the strategy was considered to be over-legislating.

77. On Clause 16 on the Functions of the Accounting Officers of Public Entity, they propose that
that subsection 16(5) should be amended to read as follows:

‘An officer of an entity who discharges waste contrary to the provisions of this section commats and
offence and shall, on conviction, be liable to a fine not exceeding two hundred thousand shillings
or tmprisonment not exceeding six months or both.’
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Justification

78. It is necessary to make the penalties hefty so that they are punitive and prohibitive.
Committee’s Comment
Agreed to.

79. On Clause 19 on Duties of private sector entities, they propose that subsection 19(2) should
be amended to read as follows:

“A private sector entily that fails to comply with the provisions of subsection (1) commats an offence
and shall, on conviction, be liable to a fine of not more than one million shillings and the person
responstble for the private sector entity shall, in addition to the fine imposed on the entity, be liable
to imprisonment for a term not exceeding three months.”

Justification

80. Waste management strategy is a key document that shall inform both the authorities and the
public of the channels that are in place for waste management and disposal hence every entity
should have one.

81. Private entities are some of the notorious polluters of environment and most often than not,
they get away with it. The profit margins of these companies are high hence they can always
pollute and pay since the measures are not punitive enough.

Committee’s Comment

Agreed to.

82. In Clause 20 on Access to Justice, they proposed the inclusion of another subsection requiring
the proactive disclosure of information of public importance or which is required for the
protection of any rights or fundamental freedoms, as follows:

“S. 20A The Authority, lead agencies or any other person shall publish and publicize any
important information affecting the nation and which is required for the exercise or
protection of any right or fundamental freedom including the right to a clean and healthy
environment.”

Justification

83. The reason for this is that the right to information as outlined in Article 35 of the
Constitution provides for both pro-active and passive disclosure of information especially
where the public interest is at stake. Article 35 (3) provides that the State shall publish and
publicize any important information affecting the nation.

Committee’s Comment

Rejected as NEMA undertakes this role.
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84. They propose the amendment of clause 20 (4) by deleting the sub clause: “The Authority may,
with the approval of the Cabinet Secretary and by notice on the Gazette, prescribe reasonable
fees to be levied for processing applications for access to information under this section.”

Justification

85. The imposition of a fee makes the process or obtaining information unnecessarily costly.
Information should be made readily and easily accessible particularly where the nature of
information requested is public information and is necessary for the exercise, enforcement or
protection of a fundamental right or freedom under the Bills of Rights.

Committee’s Comment
Agreed to.

3.5 Comments from The Kenya Private Sector Alliance

The Kenya Private Sector Alliance (KEPSA) is the apex body of private sector in Kenya. They
noted that the Sustainable Waste Management Bill is a progressive bill that places Kenya ahead
of many African countries in providing measures to address the systemic failures of the current
linear economy. Following the call for input by the National Assembly to the Sustainable Waste
Management Bill 2021, KEPSA makes the following submission:

86. Introductory Statement: An act of parliament to establish the legal and institutional
framework for the sustainable management of waste; ensure the realization of the
constitutional provision on the right to clean a health environment.

87. To read: An act of parliament to establish the legal and institutional framework for the
sustainable management of waste; ensure the realization of the constitutional provision on
the right to clean a healthy environment.

Justification

88. Typo, add y to health for it to read healthy

Committee’s Comments
Agreed to.

89. Preliminary 2 definitions: they proposed amendments to the following definitions:

90. Extended producer responsibility measures that extend the obligation of a person or a firms
financial or physical responsibility over a product up-to to the post-consumer stage of product
lifecycle including. ...

Justification

91. EPR should be mandatory and legally binding for all. Consumer stage covers production and
consumption post-consumer covers waste generation and activities undertaken thereafter.
Globally EPR is obligation covers the full product lifecycle including the post-consumer
stage so as to cover take backs and recycling.

Committee’s Comment

Agreed- to:
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92. Recycle means the process by which materials are reclaimed from waste for further use as
product, raw materials or input in production process.
Justification

98. To remove ambiguity in the definition and focus on extraction of valuable materials from
waste. Once material is reclaimed it should be classified as secondary material and not
regarded as waste hence no processing of waste as waste.

Committee’s Comment

Agreed to.

94. Take Back Scheme means a system for collection, transportation and returning of products
and packaging from end users and consumers.

Justification

95. Replace, scheme with system Change, “to end users,” with, “from end users” and add
consumers for clarity. For material loops closure, products and packaging are retuned from
end users and consumers back to producers.

Committee’s Comment
Agreed to.
Part ITI on Policy Coordination and oversight of waste management

96. 6(1) There shall be established a council known as Waste Management Council within one
year of coming into operation of this Act. - Sustain the Waste Management Council

Justification

97. The council provides an opportunity to provide a holistic view of waste management practices
in the country. With Kenya hosting one of the largest 50 largest dumpsites in the world, it is
important that a deliberate strategic leadership body is created. Being the country hosting
UNEP, the current frameworks have not assisted position the country as exemplary in
handling its waste. With open dumpsites in most neighborhoods and littering by the road
sides, it is important that the business-as-usual scenario is not propagated anymore. The
council will also serve as intergovernmental platform between national government and
county government with private sector entities in addressing the waste management
challenge and setting national targets in line with global best practice. This also provides an
opportunity to formalize the waste management sector as a key sector of the economy not
Just as a consuming sector but also upgrade the sector to be a revenue contributing to the
GDP in line with global best practice.

Committee’s Comment

Agreed to.

98. Clause 6(2) g: Three other persons appointed by the Cabinet Secretary for their competencies
in sustainable waste management. They specified the 3 non state actors as follows:

* One representative of producers

* One representative of waste service providers
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* One representative of private sector appointed by the cabinet secretary for their
competency in sustainable waste management.

Justification

99. The Constitution of Kenya is premised on participatory approaches of stakeholders impacted
by a decision to be part of the decision-making process. Circular economy entails a value chain
approach in management of waste hence representation of key value chain players including
the producers, waste service providers including collectors should form part of this council
in order to provide realistic insights and decision on the true state of waste management in
the country.

Committee’s Comments
Rejected as there was no clear criteria to arrive at the representatives of the producers and waste
service providers.

100.  7(i)a, band 8(8): Amend (7) 1 ( a) and delete (b) Amend (a) to read, Provide National State
of Sustainable Waste Management including Extended Producer Responsibility Measures
Report.

Justification

101. This is captured as the role of the authority under clause 8(3) and is very operational
function to be supported by the waste management information system. The council could be
responsible for providing the Bi-annual State of Sustainable Waste Management Report for
the council.

Committee’s Comment

Agreed to.

102.  7(i): they proposed additional function as follows:
* The council shall be the intergovernmental mechanism between national and county
government in addressing and planning for sustainable waste management in the country
» The council shall be the coordinating platform of extended producer responsibility
measures in the country.
* The council shall set national targets for recycling and recovery.

Justification

108. There lacks an intergovernmental platform between national and county governments in
addressing the waste management function leading to duplication and double regulation of
private sector.

Committee’s Comment

Agreed to.
104.  17(i) f: Delete (f)
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Justification

105. Technical expertise is vested within the Authority. The expertise required may be
operational which is outside the scope of the council.

Committee’s Comment

Agreed to.

106.  Part III on Measures and Actions: They proposed a mandatory segregation at source and
color codes have not been provided in the Bill. These new measures should be 10(2) and the
current 10(2) to be 10(3). Add new measures’ as follows:

(10(2) Waste Classification and Segregation at Source

1. All households, public and private entities shall segregate their waste into
Organic, Dry Waste, and Special waste:

ii. (The National colour coding of waste containers shall be Green for Organic;
Blue for Dry Waste and Yellow for Special Waste.

ii. All Waste Collectors shall provide separate containers, bags and bins with
proper labels for segregation of waste at source in line with national color
codes.

iv. All Waste Collectors and transporters shall collect and transport segregated
waste streams as per schedule issued by the respective county.

V. County Governments shall issue a schedule for collection and transportation
of segregated waste within their jurisdiction.

vi. Compartmentalized trucks shall be allowed to transport segregated waste

fractions in respective well marked compartments where a separate collection
schedule is not viable.

vil. All collection vehicles shall bear a readable and visible body number, the name
of contractor or agency collecting the solid waste and the type of waste being
transported. '

viil. Collection and transportation of special waste shall be governed by applicable
laws and regulations of the respective waste fraction.

ix. The Cabinet Secretary in consultation with the Authority shall set standards

and minimum requirements for implementation of national waste segregation
at source and segregated collection and transportation measures.
X. Each County shall provide additional measures to facilitate further
segregation of waste at source relative to their local conditions.
107. With adoption of the above delete clause 19(g)
108. Amend 19(8)k to read, a private sector entity shall provide waste segregation receptacles
at its premises as per regulation (10)2

Justification

109. The key to successful waste management begins with mandatory segregation at source
for all and proper color coding of segregation bins, bags and containers. This section should
include these measures and not just dumpsites. The Measures and Actions should prioritize
proper classification of waste from household level and make segregation at source
mandatory across the nation by providing minimum streams to be segregated at source.
Mandatory segregation of waste at source will help producers execute their postconsumer
extended producer’s responsibility obligation. It is important that this requirement is
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enforced throughout the collection and transportation of the respective waste fractions. This
is aligned to the sustainable waste management policy that address measures to be
implemented in the country for an effective circular approach to waste management.

Committee’s Comment

Agreed to.
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