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OFFICE OF THE ATTORNEY-GENFRAL ,j_c:

&
DEFARTMENT OF JUSTICE

Our Ref: AG/LDD/1113/1/16 17th December, 2021

AC/LDD/24/1/48 on ik
. E';'E-'JT' >
: L k-
The Clerk of the National Assembly @f;
Clerlk’s Chambers

.

- .
Parliament Buildings QN"E} %@} . ki §1::
P. O. Box 41842-00100 d \%'} \ s T
NAIROEL (L3 s

| 7" 3
RE: SUBMISSION ON THE ELECTION CAMPAIGN FINANCING ﬂt‘\kﬂr\\

(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 37 OF
2021) AND THE ELECTIONS (AMENDMENT) BILL (NATIONAL
ASSEMBLY BILL NO. 41 QF 2021)

Reference is made to your letter dated 18" Movember, 2021 and Ref. Mo,
KNA/DAA&OSC/TPWH/CIOC/2021(44) requesting for comments from this
Office on the above captioned Bills. . 4

We have reviewed the above captioned Bills and hereby submit our comments
in the annexed matrix as directed.
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L M. MURILA
CHIEF STATE COUNSEL
- FOR: ATTORMNEY-GENERAL

MATICHAL ASSEMBLY
b e - i .
RECEIVED

1. P. Kihara Kariuki, EGH
Attorney-General.

Copy to:
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2. Kennedy-Ogeto, CBS
Solicitor-General.
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MATRIX ON THE ELECTIONS CAMPAIGN FINANCING (AMENDMENT) BILL, 2021
AND THE ELECTIONS (AMENDMENT) BILL, 2021

THE ELECTIONS CAMPAIGN FINANCING (AMENDMENT) BILL, 2021

PROVISION IN THE BILL

STAKEHOLDER PROPOSAL

—_——

RATIOMALE

Clause 2 which proposes to amend
section 2 of the Act by deleting the
definition of the expression
“expenditure committes”.

“expenditure committee” means a
committee  established by a
candidate, a political party or a
referendum committee to regulate
spending by a candidate, a political
party or a referendum committes
during an election or a referendum
campaign period as the case may be:

Clause 3 which proposes to repeal
section 7 of the Act.

Section 7 of the Act which jc
proposed to be repealed,

7. Party expenditure commiitee

(1) A political party intending to
contest in an  election shall, in
accordance with the constitution and
rules of the political party, constitute
4 party expenditure committee which
shall congist of nine members—

{a) three of whom shall be
persons nominated by the governing
body of that political party, of whom
one shall be the secretary-general of
the party:

(b) not more than one of whom shall
be from one region; and

{c) not more than two-thirds of
whom shall be of one gender,

(2) The appointment of members of
the referendum expenditure

We are In agreement with
the proposal.

The effect of these propasa
is to remove expenditur
commitiess and the
functions from the Act. Th
provisions relating to th
expenditure committee ca
be covered under section 3 ¢
the Act which mandates th
Commission under sub sectiol
(1 () to provide
framework for the reportin;
of campaign expenses; and (1
(g) advise a candidate, .
political party ar i
referendum  committee or
any  matter relating tc
campaign expenses. These are
the main functions of the
expenditure committes.

Sections 5 and 29 alc
mandate the Commission tc
make rules and regulations ta
regulate election campaign
financing and to provide
guidelines for expenditure
rules for political parties and
independent candidates.




committee referred to in subsection
(1) shall take Into account regional
and other diversity of the people of
Kenya.

{3} The members of a  party

L

include members of a party candidate |
lexpenditure committee.

{4) The party expenditure committee
referred to in subsection (1) shall—

{a} open . & party expenditure
committee account into which all the
money in respect of the election
campaign of 'that party shall be
deposited;

{(b)] be signatories to the party
expenditure caommittee account;

(c} advise the political p-a'Fty;Fr:-n all |
financial matters related to the party |
nomination or to the party campaign
expenditure;

{d) manage the party expenditure
committee account of the political
party and keep the books of account
updated and available for ihspection;

and

(e] receive party nomination and
campaign expenditure reports from
each party candidate;

(f) monitor the campaign expenditure
of the party candidate and ensure
that the party candidate complies
with party nemination and campaign
expenditure rules;

{g) compile the expenditure reports
received from the party candidates
and submit to the Commission the
preliminary nomination expenditure
report and | the final campaign




expenditure report: and

(h} submit to the Commission the
final campaign expenditure report of
the political party.

(3) A political party shall, as soon as
reasonable, notify the Commission of
any changes in the membership of the
party expenditure committee,

Clause 4 which proposes to repeal
section B of the Act.

Section 8 of the Aad which is
proposed to be repesled.

&Independent candidate expenditure
commitiee

(1) An  independent candidate
intending te contest in an election,
shall,  constitute an independent
candidate expenditure committes.

(2) The independent candidate
expenditure committes referred to in
subsection (1) shall consist of three
mermnbers nominated by the
candidate.

(3) The independent candidate
expenditure committee shall—

(a) open an independent candidate
expenditure committee account into
which all the money in respect of the
election campaign of that candidate
shall be deposited:

(b) be signatories to the independent
candidate expenditure  committee
account:

(c) advise the independent candidate
on all financial matters related to the
campaign expenditure; and

{d) manage the candidate




expenditure committee account of
the independent candidate and keep
the books of account updated and
available for inspection;

(e) receive expenditure reports from
the independent candidate; and

{f} compile and submit to the
Commission  the final campaign
expenditure report of the

independent candidate with respec
tot i i

Clause 5 which proposes 1o repeal
section 9 of the Act.

oction 9 of the Ad which is
proposed to be repealed.

2. Referendum expenditure
cormimittes

(1) A national referendum committee
intending to  campaign in 3
referendumn  shall  constitute 8
referendumn  expenditure committee
which shall consist of nine members—

(a) three of whom shall be persons
norminated by the national committee
established under section 51 of the
Elections Act:

(h) not more than one of whom shall |

be from one region; and
]

{c) not mare than two-thirds of
wheom shall be of one gender.

(2) The appointment of members of
the referendum expenditure

committee referred to in subsection |

(1} shall take into account regional
and other diversity of the people of
Kenya.

{3) The referendum expenditure
committee referred to in subsectian
(1) shall—/

1




(2) open a referendum expenditure
committee account into which all the
money in respect of the referendum
campaign shall be deposited:

(b} be signatories to the referendum
expenditure committee account:

{c) advise the national committee on
all  financial matters related to
referendum campaign expenditura;

{d) manage the  referendum
expenditure committee account of
the relevant national committee and
keep the books of account updated
and available for inspection; and

(e) receive campaign expenditure
reports from each constituency
committes;

(f) monitor the campaign expenditure
of the national committee and the
constituency committees and ensure
that the committess camply with
campaign expenditure rules: and

{(g) compile and submit to the
Commission the preliminary
nomination expenditure report and
the final campaign expenditure
report.

(5) A national committee shall, as
soon  as  reasonable, notify the
Commission of any changes in the
membership  of the referendum
expenditure committes.

Clause 6 which proposes to repeal
section 10 of the Act,

Section 10 of the Ac which Fid
proposed to be repealed,

10, Submission of expenditure reports




(1) A party candidate shall submit to |

the political party of that candidate
and to the Commission—

(a) a preliminary nomination
expenditure report, within twenty-

orre—dayr—of—the—politicat—parky

nomination: and

{b) the final expenditure report
within, three months after elections.

(2) A political party shall within three
months after| the elections submit a
final expenditure report to the
Commission. |

(3) An independent candidate shall
within three months after the
election, submit the final expenditure
report to the Commission.

{4) A referendum committee shall,

within three months after the
referendum submit the final
expenditure report  to the
Cammission.

{5) The  expenditure  reporis

submitted under subsections (1)(b),
(21, (3), and (4) shall include records

showing all transactions and income

and-expenditure-staternent.

Clause 7 which proposes to repeal
section 16 of the Act and substitute
the fullmuin'g new section 16—

16 (1) A candidate, political party and
a referendum committee shall disclose
the amount and source of
contributions received for campaign
for a nomination, an election or a
referendum, as the case may be.

(2) A candidate who, or a political
party or a referendum committes

We are in agreement with

the proposal,

The proposed amendment
will require a candidate,
political party or referendum

committee ta disclose the
amounts  received for a
campaign. Further, section

29(2) (d) of the Act mandates
the Commission to make
regulations prescribing
procedures for disclosure of
the amount of contributions
made to a candidate or to a
party, the nature of these
contributions and the




| which fails to disclose funds o
donations is required under this Act
cammits an offence,

Section 16 of the Ad which is
proposed to be repealed.

16. Disclosure of funds

(1) A candidate who, or a political
party or a referendum committee
which, receives contributions under
this Act shall issue a receipt for any
contribution exceeding twenty
thousand shillings.

(2) Where contributions are recsived
from a harambee, the autherised
person shall keep a record of the
specific  details of the harambee
including the venue, date, organiser
of the harambee and total
contributions.

(3) A candidate, political party and a
referendum committee shall disclose
the amount and source of
contributions received for campalgn
for a nomination, an election or a
referendum, as the case may be.

(4) The disclosure of funds under this
section shall, for purposes of this Act
and in the absence of any other
factors, be sufficient evidence that the
candidate, political  party or
referendum committee has complied
with the requirement for disclosure of
funds.

(5) The disclosure of funds shall be
confidential and details of such funds
shall not be divulged except where
such information is the subject of a
complaint or an investigation, or is
the subject of proceedings in a court
of law.

{6) A candidate who, or a political

intended expenditure by

candidate or a party, An
additional reguirements |
relation to the disclosure an
nature  of contributio
received during campaign ca
be  provided in  th
regulations,




party or referendum commitiee
which fails to disclose funds or
donations as required under this Act
commits an offence.

saction 17 of the Act.

Clause 8 which proposes to repeal

We are in agreement with

the proposal. .
|

The proposed amendment is |
in line with the proposed
amendments to section 7, B,

||.fecﬁon 17 of the Aa which s
proposed to be repealed.

17 Surplus campaign funds
{1} A candidate, political party or a

refererdurm-carmmities-snals

G and 10 that seek fo remove
expenditure committees.

{a} within three months after the date
of an election’ or referendum, notify
the Commission of any surplus
campaign funds held in the
gxpanditure comrmittes;

of an election or referendum, submit
the surplus campaign funds te—
(i) in the case of a political
party campaign finance
committee, to the political
| pargy; ’

(i) in the case of a party

candidate, to the political

party—that—nominated—the

{b) within three months after the date |

e

candidate for purposes of

the activities af the youth,
women and persons with
disability: )

(i) in| the case of an
independent candidate or &
referendum comrnittes, to
a |charitable organisation
preferred by that

independent candidate or

the case may be;

(¢) within three months after the date

referendum committee, as |

10




of an election or referendum. report
to the Commission in respect of the
action taken under this section.

Clause 9 which proposes to repeal
section 21 of the Act.

Section 21 of the Aad which f
proposed to be repealed.

21. Dispute resolution

{1} Any person may lodge a
complaint  with the Commission
alleging that a breach of this Act has
been committed.

(2) The Commission may investigate
a breach of this Act.

(3) Where a complaint has been filed
or a breach detected under this
section, the Commission shall hear
and determine that complaint—

{a) within seven days. If filed before
an election:

{b) within fourteen days, if filed after
an election,

{4) In determining a complaint, and
subject to section 4, the Commission
shall have the powers to—

(a) request for the attendance of any
perion believed to have information
related to the complaint:

(b) call for any information believed
to be relevant in the determination of
the complaint.

(5) Where the Commissicn makes a
finding that there Is a breach of a
provision of this Act, the Commission
may make any of the following
orders—

{a) order the rectification of any

We are In agreement with
the propasal,

Any disputes arising under the
MAct can be handled under the
dispute resolution mechanisr
set out under the Election
Act, 2011,

11



record;
(b) issue a formal warning;

{c) impaose a fine as may be specified
under the regulations;

(@l promioit the errant candidate,
political party or referendum
committee from campaigning for a
specified period or within a specified
area;

(e) prohibit media coverage of the
errant candidate, political party or
referendum  committee within a
specified period;

(f) disqualify "the errant candidate,
political party or referendum
committee from contesting in that
election or referendum. as the case
may be.

{6} Where the offence is discovered
after an election and an order of
dizqualification is made; - the
candidate or the pelitical party shall
be disqualified from contesting in the
subsequent by- election or general
election,

{7} Where an order of disqualification

shall bhe—

(a) registered in the High Court, in
the case | of presidential,
parliamentary, governor elections or

referendum; and

(b} registered in  the resident
magistrate’s court in the case of
county assembly alections.

ts-rade—under-—this section, the order

Clause 11 which proposes to amend
section 26 |in  subsection (3) by
ingerting the words “if required by
the Commission™ immediately after

the proposal,

 We are in agreement with

—

The proposed amendment
will enmable the Commission
to determine whether tHe
information made awvailable




the wards “shall.™
Section 26 of the Ad which s
pProposed to be amended

26. Records

(1) Far purposes of financial
accountability under this Act. a
candidate, a political party, a
referendum  committee or  an
organization registered to campaign
In support of a candidate. 3 political
party of a referendum committee
shall keep records of—

(@) funds received for campaign
expenses indicating the amount and
the nature of funds received:

(b) names. postal. physical and
electronic addresses of contributars:

e} funds spent  for  nomination
expenditure and campaign
expenditure, as the case may be: and

(d) in case of an organization
registered to campaign in support of
a candidate, a political party or a
referendum committee, the name of
the candidate, the political party or
the referendum committee that the
organization supported,

(2) The Commission shall on requeast,
make  available for inspection
information submitted by a
candidate, a paolitical party or a
referendum committee under this Act.

(3) A request for information referred
to under subsection (2) shall be
subject to confidentialit
requirements of the Commission,

]

for inspection requires to E
treated with confidentiality.

Clause 12 which proposes 1o
repealing section 27 of the Act.

Jection 27 of the Ac which is
proposed to be repealed,

We are in agreement with
the proposal.

The audit of accounts relating
to the campaign expenses of =
candidate, a political party o
a referendum committes dc
not fall under the mandate of




27 Audit of accounts

The Auditor-General may, on the
request of the Commission, audit the

accounts relating to the campaign |

the Auditor-General as
provided under Article 229
{4) and section 7 of the Public
Audit Act and as such he may
not have capacity to handle
such audits. The Commission

expermerofrrandidate—a—petitiest

party or a referendum committee.

e
prescribe  the manner of
auditing the accounts relating
to the eampaign expenses of a
candidate, a political party or
a referendurm committee.

Clause 13 which proposes to repeal
section 28 of the Act.

28 Claimys and objections

1) A person who objeds to any
matter related to campaign finance
expenditures  submitted by a
candidate, political party or a
referendum committee may file a
claim to the Commission in the
prescribed form and manner and
within the prescribed time.

(2} The claim submitted under
subsection (1), shall be determined
within—

{a) seven days, if filed before an

We are in agreement wit
the proposal.

=

The provision of section 28 of
the Act may pose a challenge
to the Commission as the
timelines  stipulated  under
subsection (1) are too clase to
and after an election at which
time the Commission will be
handling elections and
election related matters such
settlernent of election disputes
as provided under Article
88(4){e) of the Constitution
and section 74 of the
Elactions Act, 2011, The
Commission is also mandated
to  declare election results
within seven days after the
election as per Article 138{10),

election; and

handle petitiony chalenging
election_of the President elect

{b) fourteen days, if filed after an
election. ' i

theough—egulations L

within seven days of the
declaration of results and
determination of the wvalidity

of  presidential  elections
within fourteen days after
filing of the petition as

stipulated under Article 139
et

Clause 14 which proposes to amend
section 29 subsection (2) by inserting
the following new  paragraph
immediately after paragraph (h) —

(i)prescribe the manner of audit of
accounts relating to the campaign

\We are in agreement with
the proposal.

The proposed amendment
will enable the Commission
make detailed regulations in
relation to audit of accounts
and procedure for claims.

14




expenses of a candidate, a political
party or a referendum committee,

{ilprescribe the procedure for claims
objecting to any matter relating to
campaign finance expenditure
submitted by a candidate, political
party or a referendum committee,

28, Provisions on delegated powers
{1} The Commission may make
regulations for the better
performance of its functions under
this Act, and such regulations shall be
laid before the National Assernbly for
approval before they are published in
the Cazette.

(2} In particular and without
prejudice to the generality of the
power conferred by subsection (1),
the Commission may  make
regulations—

(a) providing for spending limits for
the different elections;

(b)  providing  guidelines for
expenditure rules for political parties
and independent candidates;

(c) prescribing the manner in which
contributions may be made:

(d) prescribing  procedures  for
disclosure  of the amount of
contributions made to a candidate or
to a party, the nature of these
contributions and the intended
expenditures by a candidate or a

party:

(e} preseribing mechanisms  and
procedures for reporting on and
monitaring the spending limits;

() prescribing the manner in which

15




recards  shall be

maintained:

prepared and

(g) prescibing procedures for the
determination of claims and
objections; and

fr—presoribime—anythimg—which—
required to be prescribed  for
purposes of this Ad.

|

THE ELECTIONS (AMENDMENT) BILL

2021

Clause 2 which proposes to amend

We are in agreement with

The proposed amendment

section 34 by inserting the following

new subsection immediately after
subsection (8} —
“{BA) A person shall not be

nominated by a political party under
subsection (4} unless the person is, on
| the date of submission of the party
list by the political party, a registered
voter in any of the wards in the
county in which the person is to be
nominated.”

324 of the Act which s proposed to be |
aimendad. i i
F4. MNomination of party lists
members

1) The election of members for the

the proposal.

will ensure that the persans
nominated in line with Article
177 of the Constitution are
registered wvoters in that
county.

Mational Assembly, Senate

and |

county-assemblies—for-party-tist—seats
specified under Articles 97{(1}(c) and
98(1)(b)(c) and (d) and Article
177(1)(b) and (c) of the Constitution
shall be on the basis of preportional
representation and in  accordance
with Article 90 of the Constitution.

(2) A political party which nominates
a candidate for election under Article
g7(1){a) and (b) shall submit to the
Commission a party list in accordance
with  Article  97(1)}(c) of the

Constitution.

16




| (3) A political party which nominates
8 candidate for election under Article
9B(1)(a) shall submit ta the
Commission a party list in accordance
with Article 98(1)(b) and (¢} of the
Constitution.

{4) A political party which nominates
a candidate for election under Article
177(1)(a) shall submit to the
Commission a party list in accordance
with Article 177(1)(b) and (c) of the
Constitution.

(4A) In the case of a person
nominated pursuant to Artide 177(1)
{c) of the Canstitution, the party list
shall include a certification in the
manner prescribed by the
Commission,

(5) The party lists under subsections
{2). (3) and (4) shall be submitted in
order of pricrity.

(&) The party lists submitted to the
Commission under this section shall
be in accordance with  the
constitution or nomination rules of
the political party concerned.

{6A) Upon receipt of the party list
from a political party under
subsection (1), the Commission shall
review the list to ensure compliance
with the preseribed regulations and—

(2) issue the political party with a
certificate of compliance; or

(b) require the political party to
amend the party list to ensure such
compliance  failing which  the
Commission shall reject the list.

(6B) For purposes of subsection (6A).
the Commission may, by notice in the
gazeffe, issue regulations prescribing

17




guidelines to be complied with in
preparation of party lists.

(7) The party lists submitted to the
Commission shall be wvalid for the
term of Parliament.

(8) A person who Is nominated by a |
political party under subsactions (2),
(3) and (4) shall be a person who is a
member of the pelitical party on the
daie of submission of the party list by

the-political-party
i Y

(9) The party list shall not contain a
name of a candidate nominated for
an election.

(10) A party list submitted for
purposes of subsections (2), (3), (4)
and (5) shall mot be amended during
the term of Parliament or the county
assembly, as the case may be, for

which the candidates are elected.

18




THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM

TO THE CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE OF PARLIAMENT

anat Hie

8]
THE FOLLOWING BILLS;

1. The Election Campaign Financing{Amendment) Bill, (Mational Assembly Bill No.
37 of 2021)

2, The Elections (Amendment) Bill, {(National Assembly Bill No. 41 of 2021)
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INTRODUCTION

The Independent Electoral and Boundaries Commission (IEBC) established under Article 88 of
the Constitution is responsible for the conduct or supervision of referenda and elections to any
elective body or office established by the Constitution and any other elections prescribed by
an Act of Parliarment,

The IEBC is a Constitutional Commission established under Chapter 15 of the Caonstitution with
Particular reference to Article 249 which sets out the object of Constitutional Commissians.

- The general functions of the IEBC and other Commissions as we are aware are set-out under

Article 252(1). However, the specific mandate of the Commission is primarily governed by
Article 88(4) of the Constitution and the IEBC Act,

4. The Commission notes the Bills under reference and makes submissions:

HE ELECTION € IGN FINANCINGAMENDMENT) BILL, (NATIONAL ASSEMBLY

EILL NO, 37 OF 2021}

Purpose of the Bill

2

The Bill seeks, among others, to amend the Election Campaign Financing Act, 2013 to align its
provisions with the Elections Act, 2011 and to enable its Implementation since the existing
provisions do not take into consideration the current socio-economic and political structures
which have hindered its full implementation.

We welcome this Bill and wish to make some general comments as follows:

Ceneral Comments

/. The Commission in consultation with the Justice and Legal Affairs Committee of Parliament

(JLAC) has also developed amendments to the Election Campaign Financing Act which seek to
address areas identified as am biguous, conflicting and un-implementable.

Specific Comments

8. This Bill intends to review provisions of the Act that have contrary proposals to those under

review by the Commission's Election Campaign Financing (Amendment) Bill, 2021 thus may
require joint consultations:

Fare U0 SR S e w g LT I PR Eivetion CEMPETEN Filie e iy
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THE ELECT 5 (AMENDM BILL, (MATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Purpose of the Bill

9.

The Bill seeks to amend the Elections Act, 2011 to provide thal persons nominated to County
Assemblies by Political Parties pursuant to Article 177 of the Constitution shall be persans who
are registered voters in the county in which they are nominated.

10. We note the proposals in the Bill and wish to make some general comments as follows;

General Comments

1.

12.

The Commission in consultation with the Justice and Legal Affairs Committee of Parliament
(JLAC) has also developed amendments to the Elections Act, 2011,

The Commission’s Election Amendment Bill was informed by extensive discussions at
operational and administrative level including comparative analysis of other similar electoral
systems and electoral management and identifies with reforms around the conduct of elections
generally with a focus on voter eligibility and registration, and candidate eligibility and
nomination.

Special Comments

13.

The Bill proposes a deliberative legislative intervention to ensure that persons nominated to
the County Assembly are resident in that particular county so as to prevent cross-county
nominations. This goes against the constitutional prescription that one may register anywhere
and stand for election anywhere, the law does not prescribe any exception to any category of
persons.

CONCLUSION

14,

The Commission requests this Honourable Committee to consider the proposals herein.

W.W. CHEBUKATI
CHAIRMAN
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Clause 2: Section 2 of the Act s

amended by
definition of

expression
"expenditure committee”.

mmmﬁ ..E._.n_n. md....,m.__ﬁ wit z....m

concept of reporting through
additionally established
structures,

The Commission adopts the
proposal as it is in line with the
Commission’s proposal  that
feeks to Introduce a self-
regulating mechanism

._._._: EH..“._. .m...__n._n dupl

ication of
roles.

Political Parties already have
structures and ‘mechanisms within
the political party composition
that may be effectively utilized to
report. Independent Candidates
are then expected to Inform the
Commission on their intended
reporting structures.

Clause 3-6: Deletion of Sections 7-
10 that provide for establishrment
of the Committees and reporting
by the Committees

Seeks to do away with all
proposed reporting
committees for candidates
and political parties.

The Commission adopts the
proposal as it is in tandem with
the proposed amendments in
MNo. 1 above.

The provision aligns with the
object of No.1 above.

Clause 7: The principal Act is
amended by deleting section 16
and substituting therefore the
following new section 16—
(1) "A candidate, political
party and a referendum
committee shall
the amount and source of
contributions received for
campaign
nomination, an election or
a referendum, as the case

may be.

(2} A candidate who, cr a

political

Seeks to do away with
‘Disclosure of Funds’ by a
party or candidate through
the appointed authorized
official and leaves it generally
to the party while making it a
penalty not to do so.

The provision leaves the
reporting structure open-ended
thus an opportunity for abuse,

it is important to identify the
appropriate  structure,  Who
reports and how? This guarantees
transparency.
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Commission’s proposal  to

equally delete It.

However, W propose
adoption of the Commission’s
proposal to:
i. Enable parties to rely
on structures for
) audited accounts under
the Political Parties Act,
2011 and for
Independent
candidates to establish
their owmn measures.
ii. Provide for donation

reports and
declarations thereof by
the Party or
Independent Candidate
Treasurer.
10. | Clause 13-The principle Act is|Seeks to do away with | Appears to be aligned to the | No.5 above refers.
amended by repealing Section 28. | provisions on “Claims and | proposed deletion on Dispute
Objections” Resolution under Clause 2-No.
5 above.
1. | Clause 14- . Section 29 of the | Seeks to expand the areas to | Proposal adopted with | Enables the Commission fo

principal Act 5 amended in
subsection (2) by inserting the
following  new paragraph
immediately after paragraphs (h)

be covered by Regulations to
be developed in respect to the
governing provisions of the
Mt

hindsight that procedures for
handling claims as per No. 10
above and audit of accounts as
per Clause 10-No. 9 above have
been relegated to regulations
howewver the sarme would need
then to be egqually considered

regulate based on the existing
socio-economic  and  political
situation at hand.

S
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Section 34 by inserting the
following new subsection
immediately after subsection (8)-

(BA)- A person shall not be
nominated by a political
parly under subsection (4)
unless the person Is, on the
date of submission of the
party list by the political
party, & registered voter In
any of the wards in the
county in which the person
is to be nominated.”

Seeks to _n_:m:J_ Em __uxE__._w

provision to ensure that such
nominee belongs to the particular
wiard-

(B) A person who s
nominated by a political
party under subsections
(2). (3) and (4) shall be a
person who is a member
of the political party on
the date of submission of
the party list by the
political party.

of the Constitution,

Qualifications on eligibility to
stand for election as governed
by the Constitution and
Elections Act simply require
that one is a ‘registered voter'.

PR SR

If an aspirant for MCA position
is allowed to register anywhere
and stand for election
elsewhere it only follows that
the same principle applies to
nominated MCA's,

Article 20 of the Constitution
on Allocation of party list seats
only provides one exception
under 2 (¢)-The Independent
Electoral and Boundaries
Commission shall be
responsible for the conduct and
supervision of elections for
seats provided for under clause
(1) and shall ensure that—

(c) except in the
case of county assembly
seals, each party list
reflects the regional and
ethnic diversity of the
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Mational Gender and

National Gender and Equality Commission
15t Floor, Solution Tech Place, 5 Longonot Road, Upper Hill, Nairohi
P.O. OX 27512-00506 Nairobi, Kenya

 Equality Commission Landline: +254 (020)3213100

When replying please quote

Mobile: +254 (020)ays100
Toll Free: 0800720187
www.ngeckenya. org

Email: info@ngeckenya.org

Ref: No: NGEC/CS/NAS /005/VOL. I (59) 31t January 2022

NATIONAL GENDER AND EQUALITY COMMISSION

Y Il_‘—
Michael R. Sialai, CBS (%' y
Clerk of the National Assembly h : ¢ B
Clerk's Chambers h,_,'n\' ' D v

Parliament Building e et T
P.0. Box 41842-00100 e =S 1'1}_1 3

NAIROET ) o N e
\?

clerk@parliament.go.ke \?
O\

Dear Mr. Sialai,

SUBMISSION OF MEMORANDA ON THE ELECTIONS (AMENDMENT) BILL,
2021 (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Reference is made to your letter Ref. KNA/ DAA&EOSC/CIOC/2021(44) of 18% November
2021, and your letter Ref. KNA/DAA&OSC/CIOC/2022(1) of 26t J anuary 2022.

The National Gender and Equality Commission (NGEC) is a Constitutional Commission
with the mandate of promoting and ensuring gender equality, principles of equality and
non-discrimination for all persons in Kenya, with a focus on Special Interest Groups
(51Gs) who include women, children, Persons with Disabilities (PWDs), youth, older
members of society and minority and marginalized groups.

Section 8 (b) of the National Gender and Equality Commission Act, No. 15 of 2011
mandates the Commission to, ‘monitor, facilitate and advise on the integration of the
principles of equality and freedom from discrimination in all national and county
policies, laws, and administrative regulations in all public and private institutions’;

In line with its mandate, the Commission wishes to submit the attached memorandum on
the Elections (Amendment) Bill, No 41 of 2021 for your consideration.

Yours sincerely,

T e

e B a3
g i & S o |"_‘:f:-"\'|E|-

; ' : AGSEZWIGLY I #

I P L g e i o

Betty Sungura-Nyabuto, MBS
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MEMORANDUM ON THE ELECTIONS {(AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Date: 31t January 2022

Submitted to: clerk@parliament.go. ke

S/NO

SECTION/CLAUSE

PROPOSAL

JUSTIFICATION

(8A) A person shall not be nominated
by a political party under subsection
(4) unless the person is, on the date of
submission of the party list by the
political party, a registered voter in
any of the wards in the county in
which the person is to be nominated

“Amend the clause by adding the followin E

provisio;

Provided that nominations for Persons
with disabilities shall be accompanied by a
certificate of registration certified by the
National Council for Persons with
Disabilities (NCPWD) and in the case of
youth nominees, a proof from the registrar
of persons that such a nominee is a youth
from the date of nomination till the expiry
of five years or remainder of the term of
representation.

There has been persistent abuse of section
34 to the extent majority of the nominees
representing youth are not youth and
nominees representing PWDS are not
persons with disabilities.

To rectify this, the nominated persons must
be at the time of nomination be youth and
remain such for the period of the term while
persons with disabilities must have been
registered and provide a copy of registration
from the National Council for Persons with
Disabilities (NCPWD).

This provisio will ensure that only the
intended nominees are nominated and that
such nominees represent the issues and

1
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Ref: No:NGEC/CS/NAS/po5/VOL. T (60) 315t January 2022

Michael R. Sialai, CBS

Clerk of the National Assembly o o8
Clerk’s Chambers @A (A
Parliament Building O ' 3
P.0. Box 41842-00100 }/} '
NATROEI :

clerk@parliament.go.ke

Dear Mr. Sialai,

SUBMISSION OF MEMORANDA ON THE ELECTION CAMPAIGN FINANCING
(AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 37 OF 2021)

Reference is made to your letter Ref. KNA/DAA&QSC/CIOC/ 2021(44) of 18% November
2021, and your letter Ref. KNA/DAA&OSC/CIOC/2022(1) of 26% January 2022,

The MNational Gender and Equality Commission (NGEC) is a Constitutional Commission
with the mandate of promoting and ensuring gender equality, principles of equality and
non-discrimination for all persons in Kenya, with a focus on Special Interest Groups
(51Gs) who include women, children, Persons with Disabilities (PWDs), youth, older
members of society and minority and marginalized groups.

Section 8 (b} of the MNational Gender and Equality Commission Act, No. 15 of 2011
mandates the Commission to, ‘monitor, facilitate and advise on the integration of the
principles of equality and freedom from diserimination in all national and county
policies, laws, and administrative regulations in all public and private institutions”;

ENDER AND EQUALITY COMMISSION

1
T

The Commission supports the proposed amendment Bill for the reason that it eliminates
the rigorous procedures of disclosure of campaign finance. By reducing the compliance
threshold to simplified procedures for disclosure of campaign funds received, the Bill
paves way for implementation of the Election Campaign Finance Act, 2013.

The full implementation of the Election Campaign Finance Act No 42 of 2013 will pave
way for a meaningful monitoring and evaluation of its applications, and enforcement.
These shall provide the country with necessary lessons useful for either further revision or

NATIONAL C

“Gender Equality and Non-Diserimination”



improvement of the law, and contribute towards fnrmlillatinn of better and robust
regulatory frameworks on campaign financing in Kenya. |

Yours sincerely,

Betty Sungura-Nyabuto, MBS
COMMISSION SECRETARY/ CEQ
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SUBMISSIONS ON_THE ELECTION CAMPAIGN EINANCING (AMENDMENT)_BILL

(NATIOMNAL ASSEMBLY BILL NO.
BILL MATIOMAL ASSEMBLY BILL NO. 41 OF 2021)

Your letter dated 18" November, 2021
legislative proposals refers.

The Kenya Law Reform Commission makes the following

relation to the proposed amendments:

37 OF 2021) AND THE ELECTIONS (AMENDMENT)

— e

requesting submission of comments on the above

suggestions and proposals in

Proposed amendment

['s/No | Provision of the draft Bill | Suggestion and the rationale
L Amendment of section 2 | This suggestion s proper
of the Election Campaign | since the subsequent

Financing Act (the Act) by
deleting the definition of
the expression
“expenditure committee”

amendments seek to repeal
the provisions relating to the
establishment of the
expenditure committee.
However, it would be good
if all related terms are also
deleted since they suffer the

Delete the definitions of the
terms “expenditure account™
and “expenditure report™

committees and expenditure
reports for political parties,
independent candidates and
referenda. If the policy is to
do  away with these
committees, it is necessary to
remove all references to the
committees in the Act,

same fate,
2. Deletion of sections 7 to | The sections  relate  to | Amend section & of the Act
10 the Act. establishment of expenditure | to remove all references to

the committees.
It Is proposed that the
following section be inserted
in the Bill as the new clause
3z
3. Section & of the principal
Act is amended—

(a} in subsection (1) by—

(i) deleting paragraphs (c)
and substituting
therefor “(c) an agent
of a political party™;-

(ii} deleting paragraph
(d) and substituting
therefor (d) an agent




of a referendum
committee”™:
(b) by deleting subsection

(2);

fc) by deleting subsection
(3);

(d) by deleting subsection
(6): and

Amendment of section 16
of the Act

The proposed amendment
simplifies the requirements
for disclosure of funds.

(e) by deleting subsection 7.
Mo proposed changes

Amendment of section 17
of the Act by repealing it.

Section 17 deals with surplus
campaign funds. Its repeal
therefore leaves a gap| on
how surplus campaign funds
will be accounted for; |this
leaves room for abuse laru:l
money laundering. |

The intention of Article BB
(4) (i) of the Constitution s
to give the 1EBC the mandate
and responsibility to regulate
the amount of money that
may be spent by or on behalf
of a candidate or a paolitical

party.

Amendment of section 21
of the Act by repealing it.

Deals with dispute resolution
and gives the IEBC powers to
punish errant candidates or

No proposed changes

political parties.

Amendment c:?seczinn 25
of the Act by repealing it.

Deals with registration and |
dissolution of expenditure
committees

Noproposed changes

Amendment of section 26
of the Act.

Enhances clarity

Mo proposed changes

Amendment of section 28
of the Act by repealing it.

This iz flowing from| the
proposed repeal of section
21

Mo proposed changes

Amendment of section 29
of the Act by providing
for powers to prescribe
manner of audit of
accounts and procedure
for| claims objecting any
matter under the Act.

| campaign @xpenses.

Since the Commission |shall
have to prescribe
manner of audit of accounts,
it may not be necessary to
retain section 27 of the Act

pOWers

which provides that| the
Auditor-General  to  |audit
accounts relating to

Repeal section 27.




NEB: The proposed single amendment to section 34 of the Elections Act is in our view
praper and we have no further additions to make,

We seek your indulgence for submitting our comments later than the required date of 17t
December, 2021. Thank you for your continued support and cooperation.

")
EF it 3
Yours iw@nﬁt—iﬂ |
- F

B

loash Dache, MBS
SECRETARY/CEO






COUNCIL OF GOVERNORS

¥estiands Delta Housa 2 Flcor, Waiyaki Way: Tei (020) 2403314, 2403312
PO, BOX 40401-C4700, +254 718 242 203

Mainchi, E-mail: info@cog.go ke
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Our Ref: COGf8fn Vol. 3 (37)
3 January, 2022

Mr. Michael Sialaj, EBS

Clerk of the Mationa! Assem bly
Clerk's Chambers

Parliament Building

HAIROE]

. L - - :

Dear MV S "'

INVITATION TO A PUBLIC HEARING ON THE ELECTION CAMPAIGN FINAMCING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 37 OF 2021) AND THE ELECTIONS
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

This has reference to the above matter and to your letter dated 26% January, 2022 under Ref:
KMASD AA&GSC}EIDC}:M;W.

We have reviewed the two Bills and wish to state that in our view the legislative proposals
therein are not contentious and we therefore support the Bills.

Please accept assurance of our highest esteem and consideration,

Yours g"‘q"“'"d‘jl

s

Mary Mwiti
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— 48 Governments, 1 Nation
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Our Ref: COG[6/11 Vol. 3 (37)
315 January, 2022

Mr. Michael Sialai, EBS
Clerk of the National Assembly
Clerk's Chambers
Parliament Building
MAIRDEI] “

. Sial\ar K%
Dear f\}\v s .
IMVITATION TO A PUBLIC HEARIMG OM THE ELECTION CAMPAIGH FINANCIMG
{AMENDMEMT] BILL [:NA.TIDNHL ASSEMBLY BILL MO. 37 OF 1!:!11] AMD THE ELECTIONS
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

This has reference to the above matter and to your letter dated 26 January, 2022 under Ref:
KMA/DAAEOSC/CIOC 2022(1).

We have reviewed the two Bills and wish to state that in our view the legislative proposals
therein are not contentious and we therefore support the Bills.

Please accept assurance of our highest esteem and consideration.

Yours c;""'ﬂ“"!"' ":'l.r
E

Mary Mwiti
Chief Executive Officer
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ENrEr-RELIGIOUS CounGiLgKEnyA

P.0. BOX 6352, 00200 Mairobi, Kenya Tel: +254 716 514 076, +254 736 420 114

Email: info@irck.or.ke www.interreligiouscouncil.or.ke

MEMORANDUM
TO
THE NATIONAL ASSEMBLY

ON

THE ELECTION CAMPAIGN FINANCING AMENDMENT BILL 2021.

1T FEBRUARY 2022






The Election Campaign Financing Amendment Bill of 2021

A. Introduction

inter-Religious Council of Kenya (IRCK) appreciates the opportunity to present this
memorandum making input on the Election Campaign Financing Amendment Bill of 2021.
This follows the publication of the call for public participation in line with Article 118(1}(b) of
the Constitution of Kenya 2010. The undersigned, on their own behalf and on behalf of the
endorsing institutions that have congregated under the umbrella name IRCK submit this
memorandum in this regard.

B. IRCK

The Inter-Religious Council of Kenya (IRCK) is the national coalition of the main faith
communities in Kenya. Established as a Society under the Societies Act, IRCK is purposed on
the hamessing the spiritual, moral and social resources of religious leaders and their
communities for peaceful coexistence and interreligious harmony in the country and to address
the social, economic and justice issues affecting Kenyans. '

C. General Comments

Campaign finance issues have a significant impact on the quality of elections. Without
adequate financing, candidates and parties have little chance of campaigning effectively or
conveying their messages to voters, At the same time, state authorities and citizens have a
legitimate interest in ensuring that the campaign finance system is equitable, transparent and
limits the potential for corruption. So, campaign finance regulations must balance two needs:
on the one hand, the need to respect freedom of expression and, on the other, the need to ensure
a fair electoral process.

We are concerned that the proposed amendments seem to water down the oversight on
campaign finances by doing away with the requirements for campaign finance committees,
complaints resolution, disclosure of source of funds and audit of accounts. This is against the
backdrop of the rejection of the Campaign Finance Regulations gazetted by-the 1EBC. It is
worrying that since the passage of the Election Campaign Finance Act in 2013 it has not been
applied at any election. For a truly level playing field in elections it is imperative that the
campaign finance system is equitable and transparent, and limits the potential for corruption of
the democratic process.

The proposals contained in this memorandum have been drawn from broad consensus arrived
at following consultative meetings with our members.
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D. SPECIFIC COMMENTS ON THE ELECTION CAMPAIGN FINANCING
AMENDMENT BILL OF 2021

Provigions in the Bill

Staleholder Progposal

Rationale

Clause I: Proposes the repeal of
the definiion of “expenditure
commities”

Retzin the definition.

Expenditure commitlees are crucial
for two reasons:

I. Ittakes pressurs off the party
and the candidate. The need
to  ensure availability of
funds and how it i5 expended
iz left to a commiltee,
legving the party and the
candidafe free o participate
in the elections.

2, It enables supervision and
oversight  of  campaign
expenses and may lead to
less wastapge and svings for
the candidate. Owversight
ensures sources of funds are
legitimate and legal, eosures
proper records are kept, and
enswes the candidate and
party abide by all laws and
regulations.

Clause 3: Proposes repeal of
section 7 which requires political
parties by establish expenditurs
commitiees.

Retain Section T

Expenditure comminees help political
parties io manage their campaign
expenses and ensure compliance with
laws and regulations. This  will
improve accountabilicy and
Lransparency.

Cempaign financing refers to all
contributions and expenses, monetary
and in=kind, made to and incurred by
political parties and candidates for
electore| purposss. Such aclivitics
could include, for example, renting
temporary offices and hiring staff,
paying for campaign-redated
communications  and  transport,
holding electoral rallies, conducting
door-to-door campaigning,
production of cam paign materials and
campaign advertizing in mass media.

To ensure a transparent and fair
campaign finance system, campaign
finance must be distinguished from
political party fioancing  which
encompasses monetary and in-kind
contribulions  to  and  éxpenses

3







incurred by political parties in their
routine activities, The expenditure
committees with separats accounis 13
the best way to achieve this.

Clause 4: Proposes repeal of | Retain Section § Expenditure commitiees help
section which  requires candidates to manage their campaign
independent  candidates  fo expenses and ensure compliance with
establish expenditure committees, laws and regulations.
This wall improve accountability and
Iransparency.
Clause 5: Proposss repeal of | Retain Section 9. Expenditure commiitees helps in the
Section 9 of the Act which management of campaign expenses

provides for the establishment of

and ensures compliance with laws and

referendum expenditure regulations.

committees,
This will improve accountability and
Irinsparency.

Clause 6: Proposes repeal of | Delete Section 10 (1¥a) which requires | The post party primaries peried i3 a

Section

10 af the Aet which

provides for

preliminary reports within 21 days of party
primaries from each candidate.

Retain the rest of Section 10,

very hectic period for candidates, as
they are actively campaigning. Tha
fequirement b submit zccounts
within 21 days of the party primaries
is too tedious and does not 2dd much
valug, The requirement to submit a
final report thres months after the
clections is sufficient,

It is important for trensparency and
sccountability €0 require all
candidates and political parties to
submit reports of their expenses and
source Of funds. This will reduce
corruption, and  ensure that the
legitimacy of campalgn funds.

Clagse 7: Proposes repeal of paris
of Section 16 that provides for
disclosure of funds to do away

with:

Issuing of a receipt for
any contributions  owver
20,048~ Kenya shillings.
Meintaining records of
any fundreisers  held
including date, venue and
total sum collecied.

The provision that the
information provided can
be revealed where =
complaint is raised,

Retain Section 16 in entirety,

lssuing of receipts for money is a
useful accounting mechanism, and
helps with tracking donations or
alleged contributions.

Maintaining records of fundraisers is
#  wuseful  tool  for  promoling
accountability and transpareney,

Where a complaint s mised, it is
imperative thaad disclosure.
Confidentiality cannot apply in such
circumstances,







Clawse B: Proposes repeal of
Section 17 which provides for
surrender of surplus campaign
funds to the political party to be
used in promaoting 81Gs and in the
case of an independent candidate
to acharity of their choics. The
section includes reparting
obligations to the Commission on
the amount of the surplus funds,
and action tzken,

Retain Section 17

Maoney raised for campaigns is not foe
profit or personal gein, and must not
be retsined by the candidate. It is
therefore crucial and good citizenship
to ensure that any surplus funds are
deployed towards common good.

Clanse 9 Froposes repeal of
Section 21 of the Act which

provides for dizpute resolution.

Feetain Section 21

The section provides a process for
resolving any disputes and gives
powers to the Commission to hear and
determine disputes.

This is very progressive as it provides
a quick, cost-cffective and specdy
process for resolving any dispules.
Court processes are usually slow and
costly,

Deleting  the  section  leaves
complainants at the mery of the
courts. It Is wital that complainanis
have the option to approach the
commission (o handle disputes. This
will be a quasi-judicial process, less
formal and less tedious.

Clause 10: Proposes repeal of
Section 23 of the Act which
provides for registration and
dissnlution of expenditure
Commitiees.

Retain Section 23

Follows from proposals sbove for
retaining expenditure committess,

Clagse 11: Proposes emendment
of Section 26(3) o include the
wording “if reqoired by  the
commission" immediately after the
ward shall.

Retain the section as ia.

The amended section would read as
below,

& requast for information referred io
under subsection {2), shall i regulrad
by the Commisilon be subject o
confidentiality requirements of the
Commission.

Subsection (2} provides that a person
or eatity can ask for information, and
subsection {3} qualifies that the
information shall be subject to the
confidentiality  rules of  the
Commission.

The proposed smendment doss not
add any value to the ovesall Intention
of the s=ction. It causes confusion as
o the intention of the drafter. The
amendment should be excluded,







Clause 12: Proposes repsal of
Section 27 of the Act that provides
that the Awditor General may on
request of the Commission audit
accounts of any political party,
candidate or referendum
commithes.

Ratain Section 27.

One af the main purposes of campaign
financing legizlation is to improve
accouniability and’ transparency in
elections, and to reduce corruption
and vse of illicit funds in elections.

Audit iz a key component of
oversighting  accounts, and i3
therefore crucial in enabling the Act
echieve one of its over-arching goals,

Clause 13: Proposes repeal of
Section 28 of the Act which
provides for who may file claims
and objections under the Act, and
the time limits for disposing of the
sameE,

Retain Section 28

Thiz follows from the supgestion
gbove to refain the dispute resolution
clauge.

The section requires claims to be
determined within 14 days, This is
beneficial to the candidates or
political parties as they shall be rid of
the complaint timeously;

The section should-be retained as it
clarifies who may lodge a complaint
ind provides timelines for concluding
the complaint.

Clouse - Provides  for
emendmeat (o0 Section 29 o
include the following beo new sub-
clauses:

prescribe the manner of audit of
accounts relating to the campaign
expenses of a candidate, & political
party or a referendum committee;

presoribe the procedure for claims
obiecting to any matter related to
campaign finance expenditures
submirted by a candidate, political
party or a referendum committes;

We support the proposed amendments,

E. CONCLUSION

Honourable Chairman, it is now our request to the Committes that these proposals be

considered urgently

before enactment of the law.

For Inter-Religious Council of Kenya

| =

S -

Rev. Fr. Joseph Ivlotie

Chairman
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CGENERAL SECRETAMIAT

MEMORANDUM BY THE NATIONAL COUNCIL OF CHURCHES OF
KENYA TO THE NATIONAL ASSEMEBELY ON THE ELECTION CAMPAIGN
FINANCING (AMENDMENT) BILL 2021

JANUARY 2072

Michael R Sialai, CB3

Clerk of the National Assembly
P. 0. Box 41842, 00100
NAMROBI

1. Preamble

The Mationa! Council of Churches of Kenya (NCCK) is a committed promoter of
constitutionalism and the rule of law, and has been a lead actor in this sector for more
than 100 years. Besides fighting for the rights of workers and opposing the conscription
of boys, the NCCK in the early days was a key driver in the formulation of the
Devonshire White Paper. In the leadup 1o independence, the NCCK made contribution
to and supported the drafting of the Constitntion. From the early 1930s, the NCCK
sangly championed for constitutional review when few other institutions could voice
the interests of the citizens. Upon promulgation of the Canstitution of Kenya 2010, the
NCCK alongside other faith institutions committed to support its implementation and
1o continue advocating for good governance, peace and cohesion in the country.

The NCCK therefore appreciates the role of the Legislature (Mational Assembly, Senate
and County Assembliss} in formulating and enacting legislation that give effect to the
provisions of the Constitution of Kenya 2010. We are therefore pleased to submit the
following views on the Election Campaign Financing (Amendment) Bill 2021 currently
being considered by the Honorable Members.

2, Background

The NCCE recognizes that campaign financing plays a major role in the qualily of
elections and democratization of the country. Whereas candidates and parties have
limited capacity to campaign effectively without adequate funding, they nonetheless

1




have a responsibility 1o accour

corruption. Campaign financing regulations are there

squitability and freedom of cxpression.

it For such funds to ensure transparency and forestall
fore required to ensure balance,

The MCCK is therefore concerned that the Campaign FinanLing {Amendment) Bill

2021 will estensibly water down the oversight on campaign
50 in consideration that the Bill is being debated against a

financing. This is especially
background of rejection of

the Campaign Financing ltcgulamng-bf,rmeﬁzrﬁml—kmmﬂ}'—'m—ﬁ%gust 2021

Further, it is a concern
Act has not been applied m any

that the Campaign

to the NCCK, and all Kenyans, that the Election Campaigning
elections despite having been passed in 2013. It critical

Financing system be operationalized to limit the potential for

corruption in the demogratic process.

3. Recommendation on the Election Campa

2021

In view of the foregoing, the
recommends the following amendments on the

{Amendment) Bill 2

(Z1.

ign Financing (Amendment) Bill

NCCK has undertaken extensive consultations and

Election Campaign Financing
|

Provisions in the Bill

Stakehnlder Proposal

Ratianale

Clause 2 Propases the [ Retain-the definition

repeal_of the definition of

Lwo I!'II:EL'EIIJIZ‘.IEZ

Fxpenditure Committees are erucial for

“expenditure committee™

[ttakes pressure ofFthe-partyand |

the candidate. The need to
ensure availability of funds and
how it is expended is left to 2
committes, leaving the party and
the candidate free to participats
in the elections.

. It enables supervision and

oversight of campaign expenses
and may lead to less wastage and
savings for the candidate.
(versight ensures sources Of
funds are legitimate and legal,
ensures proper records are kepl,
and ensures the candidate and




party abide by all laws and
regulations.

! establish

-

Clause 3: Proposes repeal
of BSection 7 which

requires political parties to
Expenditure
Committees

Retain Section 7

Expenditure Committees help political
parties o manage their campaign
expenses and ensure compliance with
laws and regulations, This will iilmprove
acepuntability and transparency.

Campaign financing refers to  all
contributions and expenses, monetary
and in-kind, made to and incurred by
political parties and candidates for
electoral purposes. Such activities
could include, for example, renting
temporary offices and hiring staff]
paying for campaign-related
communications and transport, holding
electoral rallies, conduecting door-to-
door campaigning, production of
campaign materials and campaign
advertising in mass media.

To ensure & Iransparent and fair
campaign finance system, campaign
finance must be distinguished from
political party financing which
cncompasses monetary and in-kind
contributions to and expenscs incurred
by political parties in their routine
activities. The expenditure committeas
with separate accounts is the best way
to achieve this.

Ciause 4: Proposes repeal
of Section § which
requires independent
candidates to  establish
Expendiure Committees

Retain Section 3

Expenditure commiltees help
candidates to manage their campaign
expenses and ensure compliance with
laws and regulations.

This will improve accountability and
ransparency.

——

Clause 5: Proposes repeal
of Section 9 of the Act
which provides for the
establishment of
referendum  Expenditure
Committess

Retamn Section 9

Expenditure Committees helps in the
management of campaign expenses and
enswes compliance with laws and
regulations.




| This will improve sccountability and
Iransparcncy.

Clause 6: Proposes repeal

L™ I

which  provides  for
submission of expenditure
reporis

within 21 days of
primaries from each candidate.

Retain the rest of Section 10

Delete Section 10 {1}a) which

party

The post party primaries period is a
very hectic period for candidates, as

they are actively cempaigning. The
requirement to submit accounts within
21 days of the party primaries is too
tedious and does not add much wvalue,
The requirement to submit a final repont
three _months after the elections is

ml’ﬁci\lint.

It is i:mpnrta.nt for transparency and
accountability to require all candidates

their expenses and source of funds. This
will reduce corruption, and ensure that
the legitimacy of campaign funds.

and pelitical pariies to submit reports of

Clause 7: Proposes repeal
of parts of Section 16 and
introduces new

Retain Section 16 in entirety

lssuing of receipts for money is a useful
accounting mechanism, and helps with
racking  donations  or  alleged
contribulions,

Maintaining records of fundraisers is a
useful tool for prometing accountability
and ransparency.

Where a complaint is raised, it is
imperative that disclosure is made.

circumstances.

Confidentiality -cannotapply - in-suce

- —_

Clause 8: Proposes repeal
of Section 17 which
provides for surrender of
surplus campaign funds to
the political party to be
used in promoting SIGs
and in the case of an
independent candidate to 2
charity of their choice.

The section includes
reporting obligations to
the Commission on the
amount of the surplus
Funds, and action taken.

Retain Section 17

Money raised for campaigns is not far
profit or personal gain, and must not be
mmiﬁd by the candidate. [t is therefore
crucial and good citizenship to ensurc
that dn}r surplus funds are deployed
towards common good.




Clause %: Proposes repeal
of Section 21 of the Act
which provides for dispute
resolution.

Betain Section 21

The section provides a process for
resolving any disputes dand gives
powers to the Commission to hear and
determing disputes.

This is very progressive as it provides a
quick, cost-effective and speedy
process for resolving any disputes.
Court processes are usually slow and

costly.

Deleting  the  section  leaves
complainants at the mercy of the courts.
It is vital that complainants have the
option to approach the commission o
bandle disputes, This will be a quasi-
judicial process, less formal and less
tedious.

Clapse 10: Proposes
repeal of Section 25 of the
Act which provides for
registration and
dissolution of Expenditure
Committees

Retain Section 23

Follows from proposals above for
retaining Expenditure Committees

Clawse 11;  Proposes
amendment of Section
26(3) to include the

wording “if required by the
commission” immediately
after the word shell.

Betain the seclion as is

The amended section would read as
below;

A request for information referred to |
under subsection (2), shall if required
by the Conmission, be subject to
confidentiality requirements of the
Commuission.

Subsection (2) provides that a person or
entity can ask for informetion, and
subsection (3) qualifies that the
information shall be subject to the
confidentiality rules of  the
Commission.

The proposed amendment does not add
any value to the overall intention of the
section. It causes confusion as to the
intention of the drafter. The emendment
should be excluded.




| Clause 12:  Proposes
repeal of Section 27 of the
Act that provides that the

Remin Section 27

One of the main purposes of campaign |
financing legislation is to improve
accountebility end transparency in

| clections, and 1o reduce corruption and

o CereratTray—om
request of the Commission
audit accounts of any
palitical party, candidate
or referendumn committee.

use of llicit funds in elections.

Audit | s a key component of
nuerslchnug accounts, and is therefore
eruciallin enabling the Act achieve one

afits-overarching goals

Clause 13: Proposes
repeal of Section 28 of the
Act which provides for
who may file claims and
ohjections under the Act,
and the time limits for
disposing of the same,

Retain Section 23

This fallows from the suggestion above
to retain the dispute resolution clause,

The section requires claims to be
dcmnmned within 14 days. This is
beneficial to the candidates or political
parties as they shall be rid of the
complaint timeously.

The section should be retained as it
cianﬁe.s who may lodge a complaint
and provides timelines for concluding

to include the following
two new sub-clauses:

prescribe the manner of

the complaint.
Clause 14: Provides for | We support the propased | The ‘clause  provides  for audit
amendment to Section 29 | emendments. mechanism for political parties which is

good for Kenya.

audit of accounts relating

tothe campaign-expenses

of a candidate, a political
party or a referendum
committes;

prescribe the procedure
for claims objecting to any
matter related to campaign
finance expenditures
submitted by a candidate,
political party or a

| referendum commitice;




4. Conelusion

In conclusion, we in in the NCCK urge the National Assembly to amend the Election
Campaign Financing (Amendment) Bill 2021 as per the matrix above. It is prudent that
the primary Act is not watered down to ensure transparency and protection of the
democratic dispensation of the country.

On our part, we remain committed to supporting the implementation of the Constitution
of Kenya 2010 and promoting constitutionalism and rule ol law.

Signed on this 31" day of January 2022 at Jumwia Place, Nafrobi, on behalf of the
Member Churches and Organizations (attached) of the National Council of Churches of
Kenya: :

1A b

— i ——

s TS "}

f
Rev/ Canon Chris Kinyanjui
GENERAL SECRETARY
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GRVER YU SECRETARELY

MEMORANDUM BY THE NATIONAL COUNCIL OF CHURCHES OF
KENYA TO THE NATIONAL ASSEMBLY ON THE ELECTIONS
{(AMENDMENT) BILL 2021

JANUARY 2022

Michael R Sialai, CBS

Clerk of the Mational Assembly
P. 0. Box 41842, 00100
MNAIROBI

L ¥ Preamble

The National Council of Churches of Kenya (NCCE) is 2 committed promoter of
constitutionalism and the tule of law, and has been a lead actor in this sector for more
than 100 years. Besides fighting for the rights of workers and opposing the conscription
of boys, the NCCK in the early days was a key driver in the formulation of the
Devonshire White Paper. In the leadup to independence, the NCCK made contribution
to and supported the drafting of the Constitution. From the carly 1980s, the NCCK
strongly championed for constitutional review when few other institutions could voice
the interests of the citizens. Upon promulgation of the Constitution of Kenya 2010, the
NCCK alongside other faith institutions committed to support its implementation and
to continue advocating for good governance, peace and cohesion in the country.

The NCCK therefore appreciates the role of the Legislature (National Assembly, Senate
and County Assemblics) in formulating and enacting legislation that give effect to the
provisions of the Constitution of Kenya 2010, We are therefore pleased to submit the
fallowing views on the Elections {Amendment) Bill 2021 currently being considered
by the Honorable Members.

2 Background

The NCCK appreciates that nomination to the County Assembly, provided for in Article
177 of the Constitution of Kenya 2010, coniributes to democracy in Kenya. The
Elections Act provides qualifications for persons nominated.




The Elections (Amendment) Bill 2021 is intended to amend the Elections Act by
introducing registration as a voter within the county as a basis for nomination.

. Recommendation on the Elections (Amendment) Bill :rlﬂ'li

In view of the foregoing, the NCCK recommends that the Elections [Amendment) Bill
2021 be adopted.

After broad consultations, the NCCK finds that the requirement that ap-:rsun nnminatad

to & County Assembly e registered as a voter within th
hecause it will ensure that 2 person nominated o 2 County ﬁssemhly is already mvestcl:l
in that county.

e, Conelusion

In conclusion, we in in the NCCK urge the National Assembly 1o pass the Elections
(Amendment) Bill 2021.

On our part, we remain committed 1@ su pporting the implementation of the Constitution
of Kenya 2010 and promoting constitutionalism and rule of law.

Signed on this 31% day of January 2022 at Jumuia Place, M irobi, on behalf of the
Member Churches and Organizations (attached) of the Mational Council of Churches of

Kemva:

e
v. Canon Chris Kinyanjui |
EiE.N]liRAL SECRETARY
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