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THE FINANCE BILL, 2022
A Bill for

AN ACT of Parliament to amend the laws relating to
various taxes and duties; and for matters
incidental thereto

ENACTED by the Parliament of Kenya, as
follows—

PART I—PRELIMINARY

1. This Act may be cited as the Finance Act, 2022 and
shall come into operation or be deemed to have come into
operation as follows —

(a) sections 3, 6, 11, 15, 16, 21(b) and 31, on the Ist
January, 2023; and

(b) all other sections, on the 1st July, 2022.
PART II—INCOME TAX

2. Section 2 of the Income Tax Act is amended by
inserting the following new definitions in proper
alphabetical sequence—

“fair market value” means the comparable market price
available in an open and unrestricted market between
independent parties acting at arm's length and under no
compulsion to transact, which is expressed in terms of
money or money’s worth;

“financial derivative” means a financial instrument the
value of which is linked to the value of another instrument
underlying the transaction which is to be settled at a future
date; and

“permanent home” means a place where an individual
resides or which is available to that individual for residential
purposes in Kenya, or where in the opinion of the
Commissioner the individual’s personal or economic
interests are closest.

3. Section 3 of the Income Tax Act is amended in
subsection (2) by adding the following new paragraph
immediately after paragraph (h)—

(i) gains from financial derivatives.

Short title and
commencement.

Amendment of
section 2 of
Cap. 470.

Amendment of
section 3 of
Cap. 470.
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4. Section 4A of the Income Tax Act is amended in :‘e’;f::‘:;";;’f
subsection (1) by deleting subparagraph (ii)(a) of the cap. 470,
proviso and substituting therefor the following new

subparagraph—

(a) where the foreign exchange loss is realized by a
company whose gross interest paid or payable to
related persons and third parties exceeds thirty per
cent of the company’s earnings before interest,
taxes, depreciation and amortization in any
financial year.

5. Section 5 of the Income Tax Act is amended— AIRTEmEt L
section 5 of
Cap. 470.
(a) in subsection (5), by deleting paragraph (a) of the
proviso and substituting therefor the following

new paragraph—

(a) in the case of an employee share ownership
plan, the value of the benefit shall be the
difference between the offer price, per share,
at the date the option is granted by the
employer, and the market value, per share on
the date when the employee exercises the
option;

(b) in subsection (6), by deleting paragraph (a) and
substituting  therefor the following new
paragraph—

(a) the benefits chargeable shall be deemed to
have accrued on the date the employee
exercises the option.

6. Section 9 of the Income Tax Act is amended by Amendmentof
section 9 of

adding the following new subsections immediately after cap. 470.
subsection (2) —

(3) Where a resident person enters into a financial
derivatives contract with a non-resident person, any
gain accruing to the non-resident person from that
arrangement shall be subject to tax at the rate
specified in the Third Schedule.

(4) The provisions of subsection (3) shall be
carried out in accordance with Regulations made by
the Cabinet Secretary.
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7. Section 11 of the Income Tax Act is amended by
deleting subsection (3A).

8. Section 12E of the Income Tax Act is amended by
adding the following proviso to subsection (1)—

Provided that this section shall not apply to a non-
resident person with a permanent establishment in
Kenya.

9. Section 15 of the Income Tax Act is amended—

(a) in subsection (2)—
(i) by deleting the words “as defined in the Second
Schedule” appearing in paragraph (1);
(i1) by deleting paragraph (w) and substituting
therefor the following new paragraph—

(w) any donation in that year of income to a
charitable organization whose income is
exempt from tax under paragraph 10 of the
First Schedule to this Act, or to any project
approved by the Cabinet Secretary
responsible for matters relating to finance;

(ii1) by deleting paragraph (y);
(b) by deleting the subsection (4A).

10. Section 16 of the Income Tax Act is amended in
the proviso to subsection (2)(j) by adding the following new
subparagraph immediately after subparagraph (iii)(B)—

(C) microfinance institutions licensed under the
Microfinance Act, 2006.

11. The Income Tax Act is amended by repealing
section 18A and replacing it with the following new
section—

Ascertainment of gains 18A. ( 1 ) Where—

and profits of business
in a preferential tax
regime.

(a) a resident person carries on
business with a related
resident person operating
in a preferential tax
regime; or

Amendment of
section 11 of
Cap. 470.

Amendment of
section 12E of
Cap. 470.

Amendment of
section 15 of
Cap. 470.

Amendment of
section 16 of
Cap. 470.
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(b) a resident person carries on
business with —

(i) a non-resident person
located in a preferential
tax regime; or

(i) an associated enterprise
of a  non-resident
person located in a
preferential tax regime;

or
(ii1) a permanent
establishment of a non-
resident person

operating in Kenya
where the non-resident
person is located in a
preferential tax regime,

and the business produces no
gains or produces less gains than
those which would have been
expected to accrue from that
business if the business activity
was not with a party in a
preferential tax regime, the gains
of that resident person from that
business shall be deemed to be the
amount which would have been
expected to accrue if that business
had been conducted by an
independent person dealing at
arm’s length, or if none of the
parties were located in a
preferential tax regime.

(2) For the purposes of this
section, “preferential tax regime”
means —

(a) any Kenyan legislation,
regulation or
administrative practice
which  provides a
preferential rate of tax to
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such income or profit,
including reductions in
the tax rate or the tax
base; or

(b) a foreign jurisdiction
which—

(i) does not tax income;

(i) taxes income at a rate
that is less than
twenty per cent;

(iii) does not have a
framework for the
exchange of
information;

(iv) does not allow access
to banking
information; or

(v) lacks transparency on
corporate structure,
ownership of legal

entities located
therein, beneficial
owners of income or
capital, financial
disclosure, or
regulatory
supervision.

12. The Income Tax Act is amended by repealing f:g’;ﬂumi o

section 18B of the Act and substituting therefor the ection 18B of
following new section— Cap. 470.

Application of 18B. The provisions of sections

sectons I8¢, 188, 18C, 18D, I8E, and 18F shall

18F. apply to returns for' the year of income
2022 and subsequent years of income.

13. The Income Tax Act is amended by inserting the Insertion ofnew
sections 18C,

following new sections immediately after section 18B— 18D, 18E and
18F in Cap. 470,
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Notification to the
Commissioner.

Filing of country-
by-country report,
master file and
local file.

18C. (1) A multinational enterprise
group or a constituent entity, other than
an excluded multinational enterprise
group, that is resident in Kenya, shall
notify the Commissioner, not later than
the last day of the reporting financial
year of that group—

(a) whether or not it is the ultimate
parent entity of the group;

(b) in case it is not the ultimate
parent entity of the group,
whether or not it is a surrogate
parent entity; or

(c) in case paragraphs (a) and (b)
do not apply, the identity of the
constituent entity which is the
ultimate  parent entity or
surrogate parent entity and the
tax residence of that constituent
entity.

(2) The notification referred to in
subsection (1) shall be made to the
Commissioner in such form as the
Commissioner may specify.

18D. (1) An ultimate parent entity
or a constituent entity of a multinational
enterprise group with a gross turnover of
ninety-five billion shillings (including
extraordinary or investment income) that
is resident in Kenya shall file a country-
by-country report with the
Commissioner of its financial activities
in Kenya and for all other jurisdiction
where the group has taxable presence.

(2) An ultimate parent entity shall
file the country-by-country report
referred to under subsection (1) not later
than twelve months after the last day of
the reporting financial year of the group.
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(3) In addition to the provisions in
subsection (1), an ultimate parent entity
or a constituent entity of a multinational
enterprise group shall file a master file
and a local file to the Commissioner in
such manner as the Commissioner may
specify.

(4) The master file and the local file
shall be filed not later than six months
after the last day of the reporting
financial year of the multinational
enterprise group.

(5) A country-by-country report
filed under subsection (1) shall consist
of—

(a) the information relating to the
identity of each constituent
entity, its jurisdiction of tax
residence, if different,
jurisdiction where such entity is
organized, and the nature of the
main business activity or
activities of such entity;

(b) the group's aggregate
information including
information relating to the
amount of revenue, profit or
loss before income tax, income
tax paid, income tax accrued,
stated capital, accumulated
earnings, number of employees
and tangible assets other than
cash or cash equivalents with
regard to each jurisdiction
where the group has taxable
presence; and

() any other information as maybe
required by the Commissioner.
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(6) A master file under subsection
(3) shall contain—

(a) a detailed overview of the
group;

(b) the group’s growth engines;

(c) a description of the supply
chain of the key products and
services;

(d) the group’s research and
development policy;

(e) a description of each constituent
entity’s contribution to value
creation;

(f) information about intangible
assets and the group
intercompany agreements
associated with them;

(g) information on any transfer of
intangible assets within the
group during the tax period,
including the identity of the
constituent entities involved, the
countries in  which those
intangible assets are registered
and the consideration paid as
part of the transfer;

(h) information about financing
activities of the group;

(i) the consolidated financial
statements of the group;

() tax rulings, if any, made in
respect of the group; and

(k) any other information that the
Commissioner may require,

(7) A local file under subsection (3)
shall contain —
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(a) details and information on the
resident constituent entity’s
activities within the
multinational enterprise group;

(b) management structure of the
resident constituent entity;

(c) business strategies including
structuring, description of the
material-controlled transactions,
the resident constituent entity’s
business and  competitive
environment;

(d) the international transactions
and amounts paid to the resident
constituent entity or received by
the entity; and

(¢) any other information that the
Commissioner may require.

(8) Where there are more than one
constituent entities of the same
multinational enterprise group that are
resident in Kenya, the multinational
enterprise group may designate one of
such constituent entities as a surrogate
parent entity.

(9) A resident surrogate parent
entity of a multinational enterprise group
shall not be required to file a country-by-
country report with the Commissioner
with respect to the reporting financial
year of the group, if—

(a) the ultimate parent entity is
obligated to file a country-by-
country  report in  its
jurisdiction of tax residence;

(b) the jurisdiction in which the

ultimate parent entity is
resident for tax purposes has
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(©)

an international agreement and
a competent authority
agreement in force; and

the Commissioner has not
notified the resident
constituent entity in Kenya of
a systemic failure, if any.

(10) A resident constituent entity of
a multinational enterprise group shall not
be required to file a country-by-country
report with the Commissioner with
respect to the reporting financial year of
the group, if —

(a)

(b)

(c)

(d)

(e)

a non-resident surrogate parent
entity files the country-by-
country report on the group
with the competent authority
of the tax jurisdiction of the
entity;

the jurisdiction in which the
non-resident surrogate parent
entity is resident requires the
filing of country-by-country
reports;

the competent authority of the
jurisdiction in which the non-
resident surrogate parent entity
is resident and Kenya have a
competent authority agreement
for  the  exchange of
information;

the competent authority in the
jurisdiction where the non-
resident surrogate parent is
resident has not notified Kenya
of a systemic failure; or

the non-resident parent entity
has notified the competent
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No. 47 of 2015.

Offences and
penalties.

Definitions.

authority in the jurisdiction of
its tax residence that the entity
is the designated surrogate
parent entity of the group.

(11) The Commissioner shall
maintain the confidentiality of the
information contained in a return
submitted in accordance with section
6(1) and section 6A(2) of the Tax
Procedures Act, 2015.

18E. A person who fails to comply
with the provisions of sections 18C and
18D commits an offence and shall be
subject to the penalties prescribed under
the Tax Procedures Act, 2015.

18F. For the purposes of sections
18C, 18D and 18E —

“competent authority agreement”
means an agreement between authorized
representatives of jurisdictions which are
parties to an international agreement that
requires the exchange of country-by-
country reports;

“consolidated financial statements”
means financial statements of a
multinational enterprise group in which
the assets, liabilities, income, expenses
and cash flows of the ultimate parent
entity and the constituent entities are
presented as those of a single enterprise;

“constituent entity” means—

(a) any separate business unit of a
multinational enterprise group
that is included in the
consolidated financial
statements of the multinational
enterprise group for financial
reporting purposes, or which
would be so included if equity
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interests in such business unit
of a multinational enterprise
group were traded on a public
securities exchange;

(b) any such business unit that is
excluded from the
multinational enterprise
group’s consolidated financial
statements solely on size or
materiality grounds;

(c) any permanent establishment
of any separate business unit
of the multinational
enterprise group included in
paragraphs (a) or (b) provided
that the business unit prepares
a separate financial statement
for such permanent
establishment for financial
reporting, regulatory, tax
reporting, or internal
management control purposes;

“a  country-by-country  report”
means a report filed under section
18D(1) describing the financial activities
of each constituent entity in all the
jurisdictions where the group has taxable
presence;

“excluded multinational enterprise
group” means, with respect to any
financial year of the group, a group
having total consolidated group revenue

of less than the amount specified in
section 18D(1);

“group” means a collection of
enterprises related through ownership or
control such that it is either required to
prepare consolidated financial
statements for financial reporting
purposes under applicable accounting
principles or would be so required if
equity interests in any of the enterprises
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were traded on a public securities
exchange and includes a single
enterprise with one or more foreign
permanent establishments;

“international agreement” means a
bilateral or multilateral tax agreement to
which Kenya is a party which provides
for the exchange of tax information
between Kenya and other jurisdictions;

“local file” means a file under
section 18D(7) containing material
transactions of the local taxpayer;

“master file” means a file under
section 18D(6) containing standardized
information relevant for all multinational
enterprise group members;

“multinational enterprise group”
means a group that includes two or more
enterprises which are resident in
different jurisdictions including an
enterprise that carries on business
through a permanent establishment or
through any other entity in another
jurisdiction;

“reporting financial year” means an
annual accounting period with respect to
which the ultimate parent entity of the
multinational enterprise group prepares
its financial statements;

“surrogate parent entity” means one
constituent entity of the multinational
enterprise group appointed by such
group to file the country-by-country
report in that constituent entity’s
jurisdiction of tax residence, on behalf of
the group;

“systemic failure” means failure to
comply with the competent authority
agreement for reasons other than those
provided in the agreement;
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“ultimate parent entity” means an
entity that—

(a) is resident in Kenya for tax
purposes;

(b) is not controlled by another
entity; and

(¢) owns or controls a multinational
enterprise group.

14. Section 31 of the Income Tax Act is amended in
subsection (1)(a) by deleting the words “he has paid a
premium for an insurance made by him on his life or the life
of his wife or of his child” and substituting therefor the
words “the individual has paid a premium for an insurance
made by the individual on the individual’s life of the life of
the individual’s spouse or child”.

15. Section 34 of the Income Tax Act is amended—

in subsection (1), by deleting the expression “five
per cent” appearing in paragraph (j) and
substituting therefor the expression “fifteen per
cent”;

(a)

(b) in subsection (2), by adding the following new

paragraph immediately after paragraph (p) —
(q) gains from financial derivatives.

16. Section 35 of the Income Tax Act is amended in
subsection (1) by adding the following new paragraph
immediately after paragraph (o) —

(p) gains from financial derivatives.

17. Section 37 of the Income Tax Act is amended by
deleting subsection (3).

18. Section 39 of the Income Tax Act is amended —
in subsection (2), by deleting the expression

“section 10(e)” and substituting therefor the
expression “section 10(1)(e)”;

(a)

in subsection (3), by deleting the expression
“section 10(e)” wherever it appears and

(b)

Amendment of
section 31 of
Cap. 470.

Amendment of
section 34 of
Cap. 470.

Amendment of
section 35 of
Cap. 470.

Amendment of
section 37 of
Cap. 470.

Amendment of
section 39 of
Cap. 470.
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substituting therefor the expression “section

10(1)(e)”; and

in subsection (4), by deleting the expression
“section 10(e)” and substituting therefor the
expression “section 10(1)(e)”.

19. The First Schedule to the Income Tax Act is
amended —

(c)

(a) by deleting the following paragraph—

57. The income or principal sum of a
registered family trust.

(b) by deleting the following paragraph —

58. Any capital gains relating to the transfer
of title of immovable property to a family trust.

by adding the following
immediately after paragraph 60—

(c) new paragraph
61. Any capital gains relating to the transfer of
title of immovable property to a family trust.

20. The Second Schedule to the Income Tax Act is
amended—

(a) in the proviso to paragraph (1), by deleting the
words “through the national grid” appearing in the
definition of “manufacture”;

(b) by inserting the following new paragraph
immediately after paragraph (1A) —

(1B) The provisions of paragraph (1A) —

(a) shall only apply to items listed under
paragraph 1(a)(I) and (ii) and paragraph
1(b)(a) of the Second Schedule; and
shall not apply to investments which,
due to the nature of their business, have
to be located in places which are
outside Nairobi City County and
Mombasa County.

21. The Third Schedule to the Income Tax Act is
amended in paragraph 3 of Head B—

(®)

Amendment of
the First
Schedule to
Cap. 470.

Amendment of
the Second
Schedule to
Cap. 470.

Amendment of
the Third
Schedule to
Cap. 470.
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(a) by deleting the expression “one-point five percent”
appearing in paragraph 12 and substituting therefor
the expression “three percent; and

(b) by adding the following new subparagraph
immediately after subparagraph (q) —

(r) in the case of gains from financial
derivatives, fifteen per cent of such gains.

PART III —VALUE ADDED TAX

22. Section 5 of the Value Added Tax Act, 2013 is
amended in subsection (9) by deleting the words “sell or
provide services, goods or other property” and substituting
therefor the words “sell goods or provide services”.

23. Section 10 of the Value Added Tax Act, 2013 is
amended by inserting the following new subsection
immediately after subsection (1)—

(1A) The provisions of subsection (1) shall not
apply to taxable supplies made under section 5(7).

24. Section 17 of the Value Added Tax Act, 2013 is
amended —

(a) in subsection (1), by inserting the words “in a
return for the period” immediately after the words
“deducted by the registered person”;

(b) in subsection (3), by adding the following new
paragraph immediately after paragraph (e) —

(f) any other documentation that the
Commissioner may require for the
purposes of validating the input tax.

25. Section 22 of the Value Added Tax Act, 2013 is
amended in subsection (4) by adding the following
proviso—

Provided that—

(i) the Tax Procedures Act, 2015 shall apply with
regard to imposition of interest and penalties; and

(ii) in cases where interest becomes payable it shall not,
in aggregate, exceed the principal tax.

Amendment of
section 5 of No.
35 of 2013.

Amendment of
section 10 of
No. 35 of 2013.

Amendment of
section 17 of
No. 35 of 2013.

Amendment of
section 22 of
No. 35 of 2013.

No. 29 of 2015.
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26. The Value Added Tax Act, 2013 is amended by
repealing section 30.

27. Section 34 of the Value Added Tax Act, 2013 is

amended in
proviso—

subsection (1) by adding the following

Provided that this section shall not apply to
persons supplying imported digital services over the
internet or an electronic network or through a digital
marketplace.

28. The First Schedule to the Value Added Tax Act,
2013 is amended —

(a) in Section A of Part [—

(@

by deleting paragraph 63:

Provided that notwithstanding' this subparagraph,
any approval granted by the Cabinet Secretary before
the commencement' thereof in respect of the supply of
taxable goods and which is in force at such
commencement shall continue to apply until the supply
of the exempted taxable goods is made in full.

(i)

by deleting paragraph 108;

(iii) inserting the words “and pellets” immediately

(iv)

after the word “briquettes” appearing in
paragraph 137; and

by adding the following new paragraphs
immediately after paragraph 139—

Plant and machinery of chapter 84 and 85
imported by manufacturers of pharmaceutical
products or investors in the manufacture of
pharmaceutical products upen the
recommendation of the Cabinet Secretary
responsible for matters relating health.

141. Medical oxygen supplied to registered
hospitals.

142. Urine bags, adult diapers, artificial
breasts, colostomy or ileostomy bags
for medical use.

Repeal of
section 30 of
No. 35 of 2013.

Amendment of
section 34 of
No. 35 0of 2013,

Amendment of
First Schedule
to No. 35 of
2013,






































































































































































































































































































































































































































































































