







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































197 which reads:

Mo person, whether before or after a
child’s birth, shall give, receive or
agree to give or receive a payment or
reward of any kind in connection

with,

(a) the child’s adoption or placement
for adoption;

(b) a consent to the child’s adoption;
or

(c) negotiations or arrangements
with a view to the child’s adoption,

The proposed clause clarifies
that expenses incurred towards
legal fees and other incidental
costs are not within the
parameters of prohibition, It
also mandates the adoption
committee to conduct
inspections to assess the
suitability of a premise where
the child shall live as well as
whether there is social cohesion
in 2 home. Monetheless, the
clause prohibits the denial of
adoption to a prospective
parent simply on the grounds of
low economic status.

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
Kenyans to adopt as resident | with the justification and
locals (Kenyans). observed that provision was
in the best interest of the child
Non-resident Kenyans only | " _,_m_mz.u: to adoption by non-
need to provide extra | eSident Kenyans
requirements  which  are
administrative in nature.
Clause State  Department | Amend 196(1) at paragraph (h) by The Committee noted the
196—Powers  of | For Social | deleting the expression “186 (7)) Proposal and the justification
the Court in | Protection, Senior | and  replacing  therefor  the and observed that the clause
adoption Citizens Affairs and | expression “186 (7)" M b ] d
S Special wi g review an
Programmes redrafted if there is a cross
referencing issue,
CRADLE Delete 196 (d) and insert new clause

The Committee rejected the
Proposal and did not agree
with the justification and
observed that the proposal is
addressed under clause 114 of
the Bill regulating prohibition
of certain payments.
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197-Power of the

amended by deleting the words “ina
domestic or inter-country adoption”

by the Government which

outlaws foreign adoption

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
CWSK Amend Clause 196 (1) (g) of the Bill | The society undertakes | The Commitiee noted the

by inserting the words “the national | adoption on behalf of the Proposal and the justification
adoption society or” before the word | Government at no cost to the and observed fhat fhees is
ﬁrn m L] H H .
Y Wﬂwﬁmﬁwén: mmHMﬂ”ﬁ_. ﬁwﬂwim_ need for national adoption
Amend Clause196 (1) of the Bill by pron SIONE 9o TR TTOM | ity 10 kesp records. of all
deleting paragraph (h) any cost to encourage the :
prospective adoptive parent to adoptions, ensure proper
adopt children. processes are followed.
(h) Declaration of children free

Amend Clause196 (2) (c) of the Bill | for adoption is by the national

by inserting the words “the national | adoption society or a registered

adoption society or” after the words | adoption society.

“advice from”
The society undertakes
adoption on behalf of the
Government at no cost to the
prospective adoptive parents.
Adoption should be free from
any cost to encourage the
prospective adoptive parent to
adopt children.

Clause CWSK That Clause 197 (1) of the bill be | To align with the moratorium | The Committee rejected the

Proposal and did not agree
with the justification and
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

(b) The order was obtained through
illicit practices in adoption

(3} Where an order is rescinded-

(a) The adoption order shall cease
to apply in respect of the child
concerned: and

(b} All responsibilities, rights and
other matters which had been
previously  terminated by the
adoption order in respect ol the child
shall be restored,

(4)  When rescinding an adoption
order. the court may-

{a) Make an  appropriate
placement order in respect of the
child concerned;

(b) Order that the child be kept in
temporary safe custody until an
appropriate placement order can be
made; or

(c) Make an ancillary order where
necessary for restoration of the

child.
Clause The Children | 207 (3) supposes the conditions [or
201-Variation of | Agenda Forum quashing an adoption order have
orders. been outlined and this doesn't appear
507
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martiage. any prior order, decree or
agreement whereby the father of the

is the mother rather than the

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
until such a time that the child is
found.
(I} No fee shall be charged to
access the registry referred to in
subclause (3).

Clause Department For | Amend sub-clause (3) by deleting | To make it consistent with the | The Commitiee agreed to the

206~Orders  and | Social Protection. | the words “voluntary children | provisions of the Bill proposal and the justification.

agreements in | Senior Citizens | institution™ and replacing therefor

respect of child | Affairs And Special | with “charitable children institution,

born outside | Programmes a rescue centre”

marriage,

Amend sub-clause (4) by deleting | To make it consistent with the | The Committee agreed to the
the words “contribution order” and | provisions of the Bill proposal and the justification.
replacing therefor with

"maintenance order”

Clause 206(3) CWSK That Clause 206 (3) of the Bill is | The amendment is to cater for | The Committee rejected the
amended by inserting the words “a | the children placed under the Proposal and did not agree
ltemporary place of safety™ after the | Society through a care order with the justification and
words “foster parents observed that the CWSK isa

children’s  institution and
therefore accommodated in
the clause.

Clause The Children | (1) Where an adoption order is made | Clarify so that in the instance | The Committee rejected the

207~ Intestacies Agenda Forum in respect of a child born outside | where the family breadwinner

Proposal and did not agree
with the justification and
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
supplementary to | Affairs And Special
section 198 Programmes
Department For | Amend 208(1)b) by deleting the | For clarity The Committee agreed to the
Social Protection, | words “half-blood” and replacing proposal and the justification.
Senior Citizens | therefor with “paternal or maternal
Affairs And Special | relatives™
Programmes
NEW CLAUSE | CRADLE Insert new clause  208(4) The Committee rejected the
208(4) immediately after clause 208(3) Proposal and did not agree
(4) For with the justification and
the purposes of this section the observed that the provision is
expression  “disposition” means a not necessary as sub clause 3
disposition of any interest in does not present any
property ek
by any instrument whether inter e
vivos or by will, including codic
il.
Clause CWSK Delete section 209 To align with the moratorium | The Committee noted the
209-Effect of by the Government which | Proposal and the justification
inter-country outlaws foreign adoption aiid obsarved that: there s
adaptions, need for a  transitional
provision of accommodate
the terms of the moratorium.
Clause Department ~ For | Amend the opening statement in | Children’s Services is now a | The Committee agreed to the
210-Restriction Social  Protection, | sub-clause (3) by replacing the word | Directorate headed by the proposal and the justification.
an adoption | Senior Citizens | “Director™  with  the  word | Secretary and not director
arrangements. “Secretary”
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new Clause 210A as follows: -

210A Illicit practices in adoption

In this Part, illicit practices in
adoption includes; -

(a) payments or gifis to family
members or official by prospective
adoptive parents;

where persons involved in
adoption process have engaged
in illicit practices including
situation where children have
been adopted without respect
for their rights. Such situations
arise where an individual or
body has directly or indirectly
misrepresented information to
biological parents, falsify
documents about a child origin;
engage in child abduction for
the purpose of adoption. In
other situations, persans
involved in adoption have used

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
(d) Deleting the words “national | To remove the provision for
adoption committee “and replace | registration of adoption society
with the words “Council” under Sub | and provide the same in a
clause (5) separate section in order to
{e) Deleting the word “Committee™ _um_h__.,mm n_m.."_mu._ on the application
under Sub clause (6) wherever it o section.
appears and replace with the words
“adoption committee™
(f}  Deleting the words “Adoption
Committee™ under Sub clause (7)
and replace with the words
“Council”
New Clause 210A | CWSK The Bill is amended by inserting a | There have been situations | The Committee noted the

Proposal and the justification
and observed that addressed
under clause 214 of the Bill.

Report af the DC on Labowr and Social Welfare on its Consideration of the Children BilF (National Assemibly Bill Na, 38 af 2021)

384




1513

(107 40 BE 0N 1T Greiassy puonvng) J1E SaOpY0D 24 fo WORRAISU0D S Mo affag [aeg pa snege uo Jq ap fo poday

SEM I 1By} pailasqo pue
uonesyysnl 2y pue (esodosg
oyl paou  FAMIUUOT AL

10y apiacid yorym 19 UIp[IyD
Yl JOo WER] UOI0SS JUSLIND
a Jo uoissImo Joj apiacid o],

- IEMO[|0] SB §0 | T 25NE[D mau
® Fungasur g papuawe si|ig syl

ASMD

HOIT asne[y maN

(layio
10 [BlOUBULY) paulBqo sijsuaq
ay Jo ssajpaeSaa  uondope
AB[IIE] 0] SPOLIIUI JUI[NPREL

"U30q 01 10 sBul||iys
uoljji  Auaml  Fupaaosxs  jou
auy ' 01 Jo sieak Ajuami Juipesoxa
10U W3] B 10} Juatiuosudun o) ajgen)
aq UOIIALOD UO *|[BLS PUR 20Uaj0
ue jo And aq qeys uondops
ur saonoesd  ponypr w 98efus
oym Apoq Jo uosiad Auy (1)

‘uoneAtasaid
Aliure) o) GEET] IMOLITA
uondope 01 uaspya Sunoanp (1)

pue ‘uondope jo asodind

A J0) uaIpys jo uoponpge ()
fuondope w uonssjas-ad ()
‘Bupapune] pjiya (1)

SSuawnoop

30 uonedyisiel Jo pue ABio) (@)

‘uopdope 105 priy2 & Sunuego
Jo asodind soy sjuased [ga8ojoig o)
uoneLLojul jo uoneuasaidasiu(p)

fuondope
0y prya e Suluege jo ssodind
1oy Anuapi jo uoneuasaidasiu (3)

“A[iurey
io syuased [eaiSojolq 2y Jo Juasuod
gy uEgo o1 sjuswRonpul  (q)

NOLLYAONAWINODTH
HALLINIWOD

NOLLVOIJdLLSOr

T¥SOdOdd/NOISSIINGNS

HASOdOHd
MAJTOHIMVLS

asnvi1o




Programmes

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
the powers of the Cabinet | need to include a provision to
210B. The powers of Cabinet mnn.qmﬂqw over  adoption Ed_..__ﬁ._n . for a nEﬁ.Erﬂ.
: : e societies organization for the children
Secretary over adoption societies :
if the CCI cannot operate for
one reason or the other.
The Cabinet Secretary may, cancel
the registration of an adoption | To provide for the powers of ;
society where it is established the CS over adoption societies The Committee ; :&&u wsn
Proposal and the justification
that — and observed that there was a
(a) the operations of such adoption | This is to enhance the | need for a CCI in every
society are against the best interests | protection of children by county to ensure children
of the child; nmunn,___zm registration of | anmnit in touck witk the
adoption  societies  whose :
: _ environment that they
operations are against the best L. .
(b) such adoption society is no | interest of children or whose | OF1gnate from.
longer necessary; or services are no longer needed,
{c) the operations of such adoption
society are in contravention of the
Constitution or any other law or any
international treaty or convention to
which Kenya is a party.
{d) the operations of such adoption
societies are against the public
interest.
Clause Department ‘or | Amend sub-clause (1) by deleting | it is inconsistent with the | The Committee agreed to the
211-Certain Social  Protection, | the words “or otherwise authorized | meaning of an adoption society proposal and the justification.
offences relating | Senior Citizens | under this Act or other written law™
to adoption. Affairs and Special ;
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213-Adoption
proceedings (o be
confidential.

213 (2) (a) by deleting the words
“Adoption Committee™ and
inserting the word “Council”

That the Bill is amended under
Clause 213 (4) by inserting the
words  “the national adoption

The national adoption society is
the  Government  Agency
responsible for adoption hence
inclusion of the proposed
amendment

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
That Clause 212 (1)e) is amended
by deleting all the words appearing
after the word “made” and inserting ; ;
the words “to ensure comprehensive h__.___.nm._u:s: L .aﬁ__:n ._u,._\, the
; s ; . .| national adoption society and
family tracing and reintegration is realahaed sdason saclstt
conducted” & el Je
Clause 212(1) is amended by
deleting Paragraph (g) The proposed amendment is
supposed to protect children
from unscrupulous persons
who may declare children as
abandoned for purposes of
trafficking through adoption
(g)Appointment of guardian ad
litem shall be as per the list
submitted to the Court by the
Conncil,
Clause CWSK The Bill is amended under Clause | The Council is the regulator The Committee noted the

Proposal and the justification
and observed that there is
need to national body that is

regulates adoption.

Report of e DC on Labowr and Social Welfare an its Consideration aof the Clfidren Bill (National Assemlly Bl No. 38 af 2021)
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

ia)the adoption order shall cease to
apply in respect of the child
concerned: and

(blall responsibilities, rights and
other matters which had been
previously  terminated by the
adoption order in respect of the child
shall be restored.

(4} When rescinding an adoption
order. the cowrt may—ia)make an
appropriate  placement  order in
respect of the child concerned;

(bjorder that the child be kept in
temporary safe custody until an
appropriate placement order can he
made: or

{c)make an ancillary order where
necessary for restoration of the child

CWSK

The Bill is amended under Clause
214 (1) (b} (ii) by-

(a) deleting the words “three”
and inserting the word “twenty™

(b deleting the word “one™ and
inserting the word “twenty”

Amend clause 214 (2) by deleting
paragraphs (b}, (<), (d), (e) and ()

The proposed amendment is
meant to retain the provision as
contained under Section 179(1)

(b) (ii).

The current section of the Act is
more deterrent than the one
provided by the Bill

The Committee rejected the
Proposal and did not agree
with the justification and
ohserved  that that the
punishment is sufficient.

Reepareaf the DC on Labour and Soctal Welfare on its Consideraion af the Children Bill {National Assembly Bilf No. 38 af 2021

390




l6t

(1202 0 RE ON IE AqUuiAssy [WUOHUNT) [HG UAPIYD 242 fo UONDIIPISUG.) SIY HO AAfjag] [HO0S Y IMOQUT 4o N 2 fo woday

11g 3y} Jo | | =ssne|o
woddns  yuuad  pue
2SNE|D U} WO YB[EEJEY W)
3} a|ap 01 pPaAjosal pue
uorpeapysnl ayy pue [esodoig
Y1 palou  SAILLLOD) Dy

Loy

2sne[s aeiedas e
SE yeeejey 10§ aptaoad o) pasu
21} aouay sessacoud Jualalp
oMl aIe yererey pue uondopy

0
SUOHI23SANS YIM E[BIEY U0 U0
auojepuels ' ppe (E)LIT 18UV

11 punodxas pue uondope
wed)  yejerjey Aeredss puswy

uBsseH pawnyy
Y2y e
NSuenpp A21apy

“HINLIoJRIOW
U1 10 SULIAY 3L} ARPOILILOIE
01 uoisiaoud  |RUOISUEL
& pue uondope 10} ajqisuodsas
AU |euciieu B 10j paau
SI 2l JBYl PaAISsSqo  pue
uoneaynsnl ayy pue (esodosg
Yl pIloU aapuLo] Ayl

uopdope udiaio} smejno
UM JUBUNLSADD 2 &g
WnLoTRIoW ayl yism udie o],

JUSWIpUAE
pasodosd 2y Jo o uoisnpoul
aouay uondope do) ajqisuodsal
AouaBy JuawwiaAcDy Ay
st Ala1oos uondope [guomeu Ay,

(2) Bupajap Aq puawy

Sanainos uondope,,
splom 3 aloyeq  Aeioog
uondope [euoneu 2yl Spiom 3l
Funuasu Aq () L7 esne[D) puawy

ASMO

SOUIURITOL]
[eroadg puy sitepy

Juondope,, yum Jojalat | suazolD) lowusg
"uonesyysnl ayy pue [esodosd paoejdsiwr | Suioeidas pue  ypoofby,, plom ay | ‘uonodjold  [eog | suonemday—/ |z
Iy 0} paaide sanuuwo]) Ayl | s1  yopofby,  plom Ay Bunajep £q (q) ydesSesed puswury | 1oy waurpedag asne|D)
51500 [BUIUIW
yum aalp aq pnoys uondope
ey sadun yolgm 10y
uIP[IYD AUl Jo (Z)6L1 uonaas
Juauns o] weRs 0] Juedw
sl juswipuawe pasodord 2y
NOLLVAONIWNODTY HASOd0Ud
JHLLIWINOD NOLLYDIJLLSAr T¥SOdOHd/NOISSIINGNS | HIAATOHINVLS ASOVTD




Rights of children born via Assisted
Reproductive Technology

185.01)  An intended parent shall
acquire all parental duties, rights,
obligations and liabilities of the
parents of the child in relation to the
future custody, maintenance and
education of the child, including all
rights to appoint a guardian and to
inherit property and shall be jailed
for a term not exceeding ten years
for neglizgence or abandonment of a
child  born  using  assisted
reproductive technology.

(2) No person shall preselect or
perform any procedure or provide,
prescribe or administer anything that
would ensure or increase the
probability that an embryo will be a

Technology (ART) includes all
fertility treatments in which
either eggs or embryos are
handled. In general, ART
procedures involve surgically
removing eggs from a woman's
ovaries, combining them with
sperm in the laboratory, and
returning them to the woman’s
bady or donating them to
another woman. The procedure
may also  include  the
involvement of a third party
who is a surrogate (in the event
that her egg is being used) or a
gestational carrier (where the
resulting baby has no biological
connection with the carrier).

The CRADLE concerns also
relate to the abandonment and

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
e Qualification for a Kafiil;
o Eligibility for a child to be
placed under Kafalah: and
procedure for placing a child under
Kafalah
Clause 218—Rules
of Court,
CRADLE Insert new PART X111 to read; Assisted Reproduction | The Committee rejected the

Proposal and did not agree
with the justification and
observed that there is need to
insert that a child conceived
through  this  technology
acquires the rights of the child

Report of the DO on Labour aid Soeial Welfire an ity Constileration of the € hildron Bill (National Assenbly Bill No. 38 of 2021)
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE

RECOMMENDATION

and well-being of the child
should not be compromised.
The best interests of the child
should  therefore be of
paramount consideration in all
decisions regarding the child.

Questions  pertaining to the
nationality of children born to
foreigners through ART may
also arise as legislation of ART
is likely to attract foreign
clients whose countries laws on
ART remain unlegislated, A
new  clause  should be
introduced which clarifies that
where a child is born to persons
who are of not of the Kenyan
nationality, the child shall
adopt the nationality of the
intended parents.” The creation
of this provisions shall
eliminate instances of conflict
of laws between different
Jurisdictions especially among
those nations where surrogacy
is not recognized,

PART XIV—CHILDREN IN CONFLICT WITH THE LAW

Report of the DO on Labonr and Social Welfare on its Consideration af the Childeen Bill {National Assembly Bill N, 38 of 2021)
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

circumstances  underlying  their
offending behaviour;

(b) the criminal justice system for
children must be separate from that
of adults, must be based on the
principle  of diminished moral
blamewarthiness or culpability and
must emphasize the following:

(i) rehabilitation and reintegration,

(ii) fair and  proportionate
accountability that is consistent with
the greater dependency of young
persons and their reduced level of
maturity,

(iii} enhanced procedural protection
to ensure that young persons are
treated fairly and that their rights,
including their right to privacy, are
protected.

(iv) timely intervention that
reinforces the link between the
offending  behaviour and its
consequences, and

(v) the prompiness and speed with
which  persons responsible  for
enforcing this Act must act, given
young persons’ perception of time;

(c) within the limits of fair and
proportionate  accountability, the
measures taken against young

Report of the DC on Labowr and Social Welfare on its Consideration af ihe Children Bill {Netional Assembly Bl Mo, 38 af 2021) 396
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

special guarantees of their rights and
freedoms,

(ii) victims should be treated with
courlesy, compassion and respect
for their dignity and privacy and
should suffer the minimum degree
of inconvenience as a result of their
involvement with the youth criminal
justice system,

(iii} victims should be provided with
information about the proceedings
and given an opportunity to
participate and be heard, and

(iv) parents should be informed of
measurcs or proceedings involving
their children and encouraged to
support them in addressing their
offending behaviour.

Clause
220—-Assessment
of a child on
arrest,

World
Kenya

Vision

Amend to provide distinctive roles
for children officer and Probation
officer

The Children officer should
undertake a social enquiry
report for accused children and
once  found  guilty, the
probation to take over.

The Committee noted the
Proposal and the justification
and observed that there is
need to remove the probation
officer from pretrial
PrOCEsses.

Amend sub-clause (3) by replacing
the word “Director™ wherever it
appears with the word “Secretary™

Children's Services is now a
Directorate headed by the
Secretary and not director

The Committee agreed to the
proposal and the justification.

Repert of the DC an Labase ind Social Welfare on ity Considerntion af the Children B (National Assembly Bili No. 38 of 2021)
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

presence of a parent/guardian shall
undertake a social inquiry on the
child to ascertain  the social,
economic. personal circumstances,
and the needs of the child.

Include the need to notify the parent
or guardian of the child, that the
child has been armested within
twenty-Tour hours

Clause 220 (1)

Clement Oketch

On  children officers conducting
inquiry on socio-economic
circumstances and needs of the
child, they should first state the
purpose of the inquiry and answer
the question why the inquiry

Egto  ascertain  whether
diversion can be considered at
that

stage.

Clause 220 (2)

Clement Qkeich

State why it necessary for a
probation officer to assess the child
and the intended outcome?

There is likelihood that both
reports by PO and by CO will
both talk about the same think
and thus waste of resources.

The Committee agreed to the
proposal and the justification
and there is a need to draft a
clause 1o address  the
proposal.

Clause 220 (3) &
(4)

Clement Oketch

Insert the word interview just after
the word assessment.

The intention of the clause is to
secure the place of interview
and not the assessment itself
since assessment is a process
and goes beyond mere
interviewing the child.

The Committee rejected the
Proposal and did not agree

with the justification and
observed that
operationalization of the
clause is under the sixth
schedule
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220

Insert new Clause 220 to read

220. The functions of a children’s
officer may include the following:

(1) in the case of a young person
alleged to have committed an
offence.

(a) giving advice on the appropriate
extrajucicial measure to be used in
respect of the young person,

{b) supporting any victim of the
alleged offence by soliciting his or
her concerns and facilitating the
reconciliation of the victim and the
YOUNg person,

(c) ensuring that community support
is available to the child by aranging
for the use of services from within
the community, and enlisting
members of the community to
provide short-term mentoring and
supervision, and

(d) when the child is also being dealt
with by a child protection agency or
a community group, helping to
coordinate the interaction of the

the duty of a children’s officer.

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
referring to assessment of change
accordingly
MNEW CLAUSE | CRADLE Role of Children’s Officer The proposed clause outlines | The Committee noted the

Proposal and the justification
and observed that there is
need to submit the extensive
proposals as areas for review
of policy consideration by the
Ministry
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right to-

(a)privacy  during  arrest,  the
investigation of the offence and at
any other stage of the cause of the
malter;

(b) not to have their finger prints
taken or stored in the criminal
registry"”

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
having jurisdiction, the subordinate
court shall remit the case to a
Children's Court;
Clause 221(2) Legal Sister Amend no longer using the term child | The Commitiee noted the
offender Proposal and the justification
and observed that the term is
... may deal with the child in | SUTTenfly used by the
conflict with the law Ministry.
Clause 221(4) Legal Sister Amend no longer using the term child | The Cemmittee noted the
offender Proposal and the justification
and observed that the term is
child in conflict with the n:ﬁw:ﬁ? used by the
e Ministry.
Clause Department For | Amend by deleting sub-clause (1) | This is a measure to protect | The Commitiee noted the
ﬁ..fm..m:i of a| Social ﬁEﬂ.“un:E._. and replacing therefor the following | children Proposal and the justification
child offender. Mﬂ_mmﬁ § m_ﬂm_:mn.:m_. new sub-clause: and observed that the
airs And Special | 999 (1) A child offender has the Government does not take
Programmes

fingerprints of children

Report af the INC ow Labanr and Social Welfare on ity Consideration af the Childleen Bill (Natiomal Assembly Bill Mo, 38 of 2021}
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

available. a notice under this section
may be given to an adult relative of
the child who is known to the child
and is likely to assist the child or, if
no such adult relative is available, to
any other adult who is known to the
child and is likely to assist the child
and who the person giving the notice
considers appropriate.

(4) Where there has been a failure to
give a notice in accordance with this
section and none of the persons to
whom the notice may be given
attends court with the child, a
children’s court magistrate before
whom proceedings are held against
the young person may

a adjourn the proceedings and
order that the notice be given in the
manner and 1o the persons that the
judge or justice directs; or

b.  dispense with the notice if the
Judge or justice is of the opinion
that, having regard 1o the
circumstances, the notice may be
dispensed with.

Clause
223~Criminal
liability of a child.

UNICEF

Amend s. 223 to set 14 as the
minimum age of criminal liability,
and delete the doli incapax rule
{s. 233(2)). Add a section t
o Part XV

In its 2019 General Comment.
the UN CRC Committee

has stated that 14 years is the

minimum acceptable age of

criminal responsibility. This

The Cominittee noted the
Proposal and the justification
and observed that there is
need to submit the proposal to
the State Department for

Report of the INC on Labanr aivd Social Welfare on its Consideration af the Children Bl (National Assembly Bill No. 38 of 2021}
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Insert a new clause to read as
follows: -

(3) The police shall make
arrangements to detain the child in a
part of a police station specially
designated for children or in a part
of a police station which is separate

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

without proper expert advice,

and leads to discriminatory

practices.

UN Committee, make clear that

the child's age is determined at

the time the alleged offences

was committed, not his/her age

at the time proceedings were

initiated or s/he appears before

the court.
Clause 224—Right | Legal Sister Delete no definition of a “fit person™ is | The Committee rejected the
of a child to be given Proposal and did not agree
heard : n A suitable guardian is | with the justification and
provesdings determined by the Court. observed that fit person is de

fined under clause 2 of the
Bill.

Clause CWSK That Clause 225 of the Bill is | Amend to protect children The Committee rejected the
225-Detention of amended by inserting the following Proposal and did not agree
children, new sub-clauses-

with the justification and
observed that the bill provides
for  creation of  Child
Protection units for holding
children in conflict with the
law.
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
Clause 229—When | Legal Sister Delete Diversion is done by the Court | The Committee noted the
o consider and the ODPP Proposal and the justification
diversion. and observed that there is
Notwithstanding any provision TRIET 1o bt the Droposal 19
of this Act or any other written the State Department for
law, ODPP or judicial officer | consideration as an area for
dealing with any matter in | change of national policy.
which a child is suspected of, or
charged with, the commission
of an offence shall, where the
child is eligible for diversion
under this Act, in the first
instance, consider that child for
diversion
Clause 229(f) Legal Sister Amend No longer using the term child | The Committee noted the
offender. Proposal and the justification
and observed that the term is
The child is in conflict with the | SWTently  used by the
law for the first or second time | MInistry.
NCAJ Special | When to consider diversion Add Pre-trial Diversion The Committee noted the
Taskforce

It should be noted that the
Diversion Procedure is in
relation 1o court diversion.

Diversion should ensure that
the child does not come into

Proposal and the justification
and observed that there is
need to submit the proposal to
the State Department for
consideration as an area for
change of national policy.

Report of the DC an Labour and Social Welfire on ity Consideration af the Clhildren 8il] {National Assenbly Bl No, 38 of 2021}

410




I¥ (1207 /0 8E 0N I1F (quissy [puouoy) (1 WaApIINT 241 fo UovspISIT S W0 Finfia4 (B0 Pun dHoqu We 3 Ay fo Hodng

“Aonjed jeuoneu jo sBueys
10} B2JE UE SE UONEIIPISUOD
10 waundedsqg awg sy

03 Tesedaad ayy uIgns ) paou "UOISSILIO JO UOISSILILIND

S| 21341 I8y} paARSqO PUB | fyp o5 siqei| Ajeurwis si 7]
uoneoynsnl oy pue [esodoid | jo a3e ay) mojaq ppiya ou ey €77 uo109s
Al pajou Lapgiwiwo]y Jyj | papiaoid usaq Apmaie sey I | ur asne|d apia juads s1 asnepo sy 22O a2

“Aatjod [euoneu jo a8ueys
I0] Bade UB SE UONBIIPISUCD
10p weunaedaq swlg s
01 [esodotd ayy nmwgns o1 paau

1stdojoyadsd
R AR D Rakage e ppyo e jo uodas  Juslwssasse
uoneaynsnl ay) pue esodoig ol  JapISucd pPPE  -UOISIAAIP wmio, Bpuady
21 pOU S_PILWOT DL auojaq ALunbut Aretungaud | warppyy ayul | (e)g) ogg asnep
unoo alojaq
pajuasard aq o Fwod jou s
1y a1 p Annbur Lreuruwaad
“Aayod peucyey 10 SBueyo M_wﬂr_ Hmw%uh_rwuh.n: m_., u.._WE,H.
10} BAIE UE SB UONRIIPISUOD
10 juawedaq olg Ay SousH] 1811 St 1}
0} esodoud fugns o paeu | 9400 3 Acpgung 3| UoRNC]
' SR 0} p 'SASED  [BUNULID  Q)nsul
S| aMdl) Jeyl paARSqO PUR | o sienuen auy sey ddAO LLA R “Aannbuy
uoneayusnl ayi pue [esodoid | -{puawuma si 1 se pajuawajdu Leununid—psz
ayl pagou aaumuo) 2l | aq 01 £21j0d UOISIIAIP A ajajag 121515 [eda asne[)
“10]

papiacid ag pnoys uoismaAlp
a8my> axd yons se  pue
WAISAS UN0a aul yia 198100
NOLLVANAWIWODHIY HASOd0dd

JHLLINWOD NOLLYOIJLLSAr TVSOdOUd/NOISSTINGNS | HMAATOHAMV.LS ASNVI1D




23 1-Determinatio
n ofa child's age.

should be considered as
evidence before court.

word of mouth cannot be used
to conclusively ascertain the
age of a child

Age can be determined by
1. birth certificate
2. Birth notification

Age assessment report

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
Clause 230{3)(a) | PLAY THERAPY 230 (3a) preliminary inquiry | The Committee rejected the
before diversion- add consider | proposal and did not agree
the assessment report of a child | ity the justification and
psychologist observed that
Clause Legal Sister Delete Legally binding documents | The Committee rejected the

Proposal and did not agree
with the justification and
observed that clause provides
for procedures to regulate
determination of age where
there is uncertainty.

been incorporated in the Bill.
This

14 | Page

Clause Department For | Amend paragraph (b)(ii) by deleting | Editorial The Committee agreed to the
232-Levels of | Social Protection, | the words “for a not™ and replacing proposal and the justification.
diversion. Senior Citizens | therefor with “for a period not™

Affairs And Special

Programmes

Legal Sister Delete The diversion policy has not | The Committee noted the

Proposal and the justification
and observed that there is
need to submit the proposal to
the State Department for

Report af fte DC on Labotr and Secial Welfare an its Consideration of the Children Bl (Naifonal Assembly 85 No. 38 of 2021)
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

Africa, the Bill does not link
these different “levels™ to the
nature and seriousness of the
offence, so it is unclear what
purpose the differentiation
serves and when /why a Level
1 vs Level 3 option would be

used.
2353—Power of | Legal Sister Delete The children’s officer has | The Committee noted the
ﬁ_.u_._z,_ in already been identified from | Proposal and the justification
diversion, the time of arrest. same officer | on4 observed that there is

should handle the child through _

s need to submit the proposal to

the State Department for
consideration as an area for
Upon ordering diversion, the | change of national policy.
magistrate  conducting  the
inquiry or proceedings shall use
the children's officer from time
of arrest to monitor the child's
compliance with the identified
diversion option.

Clause The Children | Under clause 234(3} A counsellor or The Committee agreed to the

234-Family Agenda Forum psychologist should be among the proposal and the justification.

Group people who may attend a family

Conference. group conference

Clause 234 (2) Clement Oketch Should be deleted. Because it is not in the interest | The Committee rejected the
of the child or informed by the | proposal and did not agree
tenets, principles and | \ith the justification and

Report of the DC an Lol aivd Secial Welfare o its Consideration af five Ciildren Bill (National Assentbly Bl Vo, 38 of 2021) 414
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that a child under 12 years old

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

state that the Child goes to | should provide what becomes | observed that the Bill

rehabilitation school or corrective | of them. provides for rehabilitation

centre etc. schools

UNICEF Insert  the words “or  life | Death Sentences were | The Committee rejected the

imprisonment™ between abolished in Kenya. The clause | proposal and did not agree

the words by death™ and “no Court” ﬂ.ﬂm: ATV oﬁnqﬁn”m Hﬂmﬁ mﬂ__.mn_ with the justification and
e imprisonment Ior Clear | booived that  the  Bill
guigaise oo, Tt e Smnelln rovides for rehabilitation

Mew clause to read: these offences. ”nsn.ow

Motwithstanding the nature of any

offence punishable by death, no

court shall impose the death penalty

or life imprisonment on a child on a

finding of guilty for such an offence

It is also recommended that a

maximum  custodial  term  for

children who commit murder and/or

other offences punishable by death

or

life imprisonment.

Clause 241(h) Play Therapy 241 (h)- add psychologist - The Committee agreed to the
From the association of play proposal and the justification.
therapy

Clause 240(3) Legal Sister Delete Its already been determined | The Committee rejected the

Proposal and did not agree
with the justification and
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

undertake the care of the

offender;

Amend 241 (h)- add psychologist

The Committee agreed to the
proposal and the justification.

Clause
243-Power to
arder parent to pay
fines, etc,

Clement Oketch

Insert the words “probation officer’
immediately  after the words
‘children

Officer’.

Delete the words ‘the Director of
Public Prosecution’,

The reason for deleting the
latter

is that the court is the referring
authority and it is the
magistrate that should decide if
all the information therein
should be shared with any other
person. As such, the report will
only be shared

to other officers of the court
upon the direction given by the
cort.

The Committee rejected the
Proposal and did not agree
with the justification and
observed that the proposal is
not clear.

Clause
245-Proceedings
in respect of
offences
committed by a
child.

CWSK

The Bill is amended by introducing
anew PART XV as follows-

Trafficking of children

245A. Purpose of the Part.

The purposes of Part are

(a) to give effect to the UN Protocol
to Prevent Trafficking in Persons;

The Department of State of the
United States of America
(USA) ranks Kenya at Tier 2
Watch List for non-compliance
with minimum standards for
the elimination of human
trafficking  (Trafficking in
Persons Report, June 2014 by
Department of State, USA).

The proposed amendment will
give effect to the UN protocol

The Committee rejected the
Proposal and did not agree
with the justification and
observed that the Counter
Trafficking in Persons Act
contains provisions
criminalizing and prosecution

of trafficking of children.
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centres’

250 (b) Delete ‘charitable children
institutions” Amend (a) (i1} to add
underlined words

(a) (i) expenses incurred by the
Director in the administration of
services 1o children, in need of care
and protection; for effective
implementation that ensues
continuum of care

Add two clauses under (a) (iii) &
{iv) as below (iii) expenses for

the establishment of Child
Protection Centres.  This is
because  Child  Protection
Centres  will parallel the

Structures established for the
Directorate of  Children
services whose structures are
spread up to sub-county level.

If government funds charitable
children institutions, this will
be contract to government
policy on care reform of

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
CWSK That the Bill is amended under | Toenable the Society, perform

clause 250 (a) by inserting a new | its functions.
paragraph (iii) to read as follows-
The national adoption society
(iii)Such grant or grants in aid to the | undertakes adoptions on behalf
Society to defray expenses incurred | of the Government.
by the Society in performance of its
functions.
Propose deletion of charitable
institutions from clause 250(b)
That the Bill is amended under
clause 250 (b) by inserting the words
“the national adoption society. ™
immediately  before the word
“adoption”
UNICEF 250 (a) (i) Delete “child protection | The Bill does not provide for | The Committee rejected the

Proposal and did not agree

with

the justification and

observed that clause 250 (b)

EMpOWers

make grants

Parliament to

to adoption

societies and the latter include

CWSK.

moving  from  institutional

Report of the DC on Labour and Social Welfare an ity Constderntion af the Children Bill (National Assembly Bl No. 38 of 2021)
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE
RECOMMENDATION

the Child Protection Units will
be established by
Inspector General in all Police
Stations (section 65) ,

Clause
251-Repeals.

UNICEF

It is a momentous opportunity
for Parliament in the passing of
the Children Bill, to review the
offensive claw back provisions
in other laws that are contrary
to the spirit and letter of the
proposed law  and  the
Constitution since they still
remain in the statute books. The
Commission therefore
recommends the amendment of
Clause 251 of the Children Bill
on Repeals by including repeal
of section 12 of the Births and
Deaths Registration Act and
effecting  amendments to
sections 3(2) and 3(3) of the
Law of Succession Act to align
with the Constitution and
judgments of the High Court as
well as Kenya's regional and
international  human  rights
obligations

The Committee agreed to the
praposal and the justification.

FIRST
SCHEDULE-
BEST INTEREST
CONSIDERATIO
NS

CRADLE

Amend First Schedule by adding the
following considerations to the best

interest of the child—

l. The child's physical, mental and

emotional needs, and

the

The proposed schedule places
further  considerations  in
deciding the best interest of the
child.

The Committee rejected the
Proposal and did not agree
with the justification and
observed that the 18 grounds
address the areas submitted as

Report af the IC on Labar and Secial Welfare o its Consideration of te Children Bill (National Assembly Bill No. 38 of 2021)
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CLAUSE

STAKEHOLDER/
PROPOSER

SUBMISSION/PROPOSAL

JUSTIFICATION

COMMITTEE

RECOMMENDATION

9. The child’s views and wishes if
they can be reasonably ascertained.

10. The effects on the child of delay
in the disposition of the case.

11. The risk that the child may suffer
harm through being removed from,
kept away from, returned to or
allowed to remain in the care of a
parent.

12. The degree of risk, if any, that
justified the finding that the child is
in need of protection.

13. Any other relevant circumstance

THIRD Department For | Amend by deleting paragraph (d) The Committee agreed to the
SCHEDULE- Social Protection, | paragraph (d) does not qualify to be proposal and the justification.
WELFARE Senior Citizens | among the categories of children
SCHEMES Affairs And Special | envisaged under the law
Programmes
Department For | Amend by deleting Part (Il of the The Committee agreed to the
Social Protection. | Third Schedule [t does not relate to proposal and the justification.
Senior Citizens | the powers envisaged under clause
Affairs and Special | 63
Programmes
Department For | Amend paragraph 2 by deleting the The Committee agreed to the
Social Protection, | words “children's officers and™ The proposal and the justification.
Senior Citizens | meaning in this context is in
Affairs and Special | consistent with powers envisaged
Programmes under clause 63

Report of tie IO on Labowr wrd Social Welfare on its Constileration af the Children Bill {(Nafonal Asscmbly §ilf Ne. 38 of 2021)
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Affairs And Special
Programmes

(a) the Value -of the dependence
producing substance in question is
maore than Kshs. 100,000.00; or

{(b) The value of the dependence
producing substance in question is
more than Kshs, 50,000.00 and the
offence was committed by a person,
group of persons, syndicate or any
other enterprise acting in the
execution or furtherance of a
COMIMON PUrpose or conspiracy.

5. Any offence related to Drug
trafficking

The provision is restrictive

CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION
Department For | 5. Any offence related to Drug | Amend by deleting paragraph | The Committee agreed to the
Social Protection, | trafficking. if: (5) and replacing therefor the proposal and the justification.
Senior Citizens following new paragraph:

™

WITH

PRESERVATIO

OF

INFORMATION
REGARD

Department For | Addition of new paragraph in the | Amend by adding the following | The Committee agreed to the
Social Protection, | Fourth Schedule new paragraph: proposal and the justification.
Senior Citizens : :
; 5 “8. Any offence relating to
Affairs And Special trafficking in persons and
Programmes ; ] oy
smuggling of migrants.
For inclusivity in terms of
listed offences
FIFTH Department For | Amend by adding the following new | For inclusivity in terms of | The Commitiee agreed to the
SCHEDULE-QOF | Social Protection, | paragraph: listed offences proposal and the justification.
FENCES mEnfor Citlarns “offences under the Sexual Offences
REQUIRING Affairs And Special Act ’ .
RECORD  AND | Programmes

Report of e DO on Labouwr and Soctal Welfare on its Consideration of the Children Bill {National Assenbly Bill Vo, 38 of 2021)
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CLAUSE STAKEHOLDER/ | SUBMISSION/PROPOSAL JUSTIFICATION COMMITTEE
PROPOSER RECOMMENDATION

6. Housebreaking, whether under
common law  or a statutory
provision. with intent 10 commit an
offence, if the amount involved in
the offence exceeds Kshs. 20.000.00
and  there are  agpravating
circumslances,

7. Thefi. where the amount involved
exceeds Kshs, 20,000.00 and there
are aggravating circumsiances.

8 Any offence under any law
relating to the illicit possession of
dependence producing drugs where
the quantity involved exceed Kshs.
20.000.00 in value.

9. Forgery, ultering or fraud, where
the amount concerned exceeds
Kshs. 20.000.00 and there are

aggravating circumstances,
10. Kidnapping.

11, Any statutory offence where the
penalty concerned exceeds Kshs.
100,000.00.

12.Any conspiracy, incitement or
attempt to commit any offence
referred Lo in this Schedule

EIGHTH The Committee resolved to
SCHEDULE- insert a transitional to
regulate the provisions on
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CHAPTER EIGHT

8.0 COMMITTEE RECOMMENDATIONS

118. The Committee, having considered the Children Bill (National Assembly Bill No. 38 of
2021), recommends that the House passes the Bill with amendments.

: f:z.ozl
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SIGNED

HON. JOSEPHAT KABINGA WACHIRA, OGW, M.FP.,

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR AND SOCIAL
WELFARE
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ANNEXES

Annexure 1: Adoption Schedule

Annexure 2: Minutes of Committee sittings on the consideration of the Bill

VOL II: Bill No. 38 of 2021, Newspaper Advertisements, Memoranda from the public
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