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CHAIRPERSON’S FOREWARD

This report details the consideration by the Departmental Committee Energy of the Statute Law
(Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of 2022). The Bill seeks to
amend many laws among them that seeks to amend the Energy Act, 2019 which is relevant to
the Departmental Energy. The Bill in particular proposes several amendments to the Energy Act,
2019.

The Bill was published on 22™ November 2022 and read a First Time in the House on 8
December, 2022. It was thereafter committed to various Departmental Committees for
consideration and reporting to the House pursuant to the provision of Standing Order 127.

Article 118(1) (b) of the Constitution and Standing Order 127(3) require Parliament to facilitate
public participation and involvement in the legislative and other business of Parliament and its
Committees. In compliance with the foregoing, the Committee, through the placement of adverts
in the print media on 16™ December, 2022 (Annex 3), invited the public and interested stakeholders
to submit memoranda on the proposed amendment. Further, vide a letter Ref: NA/DDC
/ENERGY/2023/005 dated 21* February, 2023 (Annex 4), the Committee invited the following
key stakeholders to provide written submissions on the proposed amendments to the said Act: The
Cabinet Secretary for Energy together with Chief Executive Officers of Kenya Power and
Lightning Company, Rural Electrification and Renewable Energy Company, Energy Regulatory
Authority and Nuclear Power and Energy Agency and the Chairperson, Council of Governors.

From the foregoing, the Committee received views from the Ministry of Energy and Petroleum
and the Council of Governors. The Committee thereafter held meetings with various stakeholders
where submissions were received and the presentations considered before adoption of this report.

Having considered the proposed amendments and based on analysis of submissions by the Ministry
of Energy and Petroleum, the Council of Governors and the Kenya Law Reform Commission, the
Committee made observations for each of the proposed amendments to the Energy Act, 2019 as
contained in Part IV of this Report.

Having reviewed the proposed amendments to the Energy Act, 2019 as contained in the Statute
Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of 2022), the Committee
recommends:

(1) THAT the proposed amendments to the new section 6A and sections 20(1), 26(4), 45(1),
82, 98(1)(d), 100(1)(b), 117, 129(2), 166(3), 166(4), 167(1), 187, 199(1) and 216(1)
relating to the Energy Act, 2019 be proceeded with as proposed;

(2) THAT the proposed amendments to sections 2, 4(1), 4(1)()(i), 4(1)(D)(v), 6(1)(a)(ii), 9(1),
10, 11, 12(1)(e), 18(3)(a), 18(3)(b), 20, 20(4), 22(2), 24, 24(2), 26(1), 26(2), 26(3), 26,
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30(1)(a), 30(1)(e)(ii), 45(1)(e), 76(2), 149(3), 154(2), 169(2) and 208 relating to the
Energy Act, 2019 be amended as proposed in Part V of this Report.

Hon. Eng. Vincent Musyoka, M.P.
Departmental Committee on Energy

Report of the Departmental Committee on Energy on the Statufe Law (Miscellaneous Amendments) Bill (National PAGE 5
Assembly Bill No. 60 of 2022).



PART 1
1.0 PREFACE

1.1 Introduction

1. This report details the consideration by the Departmental Committee on Energy of the Statute
Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of 2022).

2. The Bill was published on 22" November 2022 and read a First Time in the House on 8%
December, 2022. It was thereafter committed to various Departmental Committees for
consideration and reporting to the House pursuant to the provision of Standing Order 127.
Specifically, the Committee considered amendments proposed to the Energy Act, 2019.

1.2 Mandate of the Committee

3. The Departmental Committee on Energy is established under the National Assembly Standing
Order No. 216. The functions and mandate of the Committee include, among others, “to study
and review all legislation referred to it”.

4. The subject matter of the Departmental Committee on Energy are stated in the Second
Schedule of the National Assembly Standing Orders as follows: The Committee is mandated
to consider matters relating to the Fossil Fuel Exploration, Development, Production,
Maintenance and Regulation of Energy.

1.3 Oversight
5. Inexecuting its mandate, the Committee oversees the following State Departments: The State
Department for Energy and The State Department for Petroleum
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1.4 Committee Membership
6. The Departmental Committee on Energy was constituted by the House on 27" October, 2022
and comprises the following Members:

Chairperson
Hon. (Eng.) Vincent Musyoka Musau, MP
Mwala Constituency
United Democracy Alliance Party
Vice Chairperson
Hon. Lemanken Aramat, MP

Narok East Constituency

United Democracy Alliance Party

Members

The Hon. Charles Gimose, MP.
Hamisi Constituency

The Hon. Elisha Odhiambo, MP.
Gem Constituency

Amani National Congress Party

The Hon. Richard Chonga, MP.
Kilifi South Constituency
Orange Democratic Movement (ODM)

Orange Democratic Movement (ODM)

The Hon. Walter Owino, MP.
Awendo Constituency
Orange Democratic Movement (ODM)

The Hon. Musili Mawathe, MP.
Embakasi Constituency

Orange Democratic Movement (ODM)

The Hon. Tom Mboya Odege, MP.
Nyatike Constituency

Orange Democratic Movement (ODM)

The Hon. Cecilia Ngitit, MP
Turkana County Women Representative
United Democracy Alliance Party

The Hon. Geoffrey Mulanya, MP
Nambale Constituency
Independent Party

The Hon. George Aladwa, MP
Makadara Constituency

Orange Democratic Movement (ODM)

The Hon. Simon King’ara, MP
Ruiru Constitituency
United Democracy Alliance Party

The Hon. Augustine Kamande, MP
Roysambu Constituency
United Democracy Alliance Party

The Hon. Victor Koech, MP
Chepalungu Constituency
Chama Cha Mashinani(CCM)

The Hon. Nolfason Obadiah, MP
Borabu Bomachoge Constituency
Orange Democratic Movement (ODM)

Report of the Departmental Committee on Energy on the Statute Law (Miscellaneous Amendments) Bill (National
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1.5 Committee Secretariat
7. The Committee is facilitated by the following staff:
Mr. Adan Gindicha
Senior Clerk Assistant
Lead Clerk/Head of Secretariat

Ms. Mary Lemerelle Mr. Salim Athuman
Second Clerk Assistant Third Clerk Assistant
Ms. Jemimah Waigwa Mr. Brian Njeru
Senior Legal Counsel Fiscal Analyst III
Mr. Josphat Bundotich Ms. Lorraine Onyego
Senior Serjeant-at-Arms Legal Counsel IT
Mr. Derrick Kathurima ' Mr. Robert Langat
Media Relations Officer Research Officer IIT
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PART II

2.0 OVERVIEW OF THE PROPOSED AMENDMENTS

11. The Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of 2022),
which was sponsored by the Leader of Majority Party, Hon. Kimani Ichung’wah, CBS, MP,
was an Omnibus Bill which seeks to amend various statutes in keeping with the practice of
making minor amendments which do not merit the publication of separate Bills. The Bill was
published on 22" November 2022 and read a First Time in the House on 8" December, 2022
and pursuant to Standing Order 127(1) committed to respective Departmental Committees of
the National Assembly for consideration.

12. The Bill seeks to amend the following laws which are relevant to the Departmental Committee
on Energy: The Energy Act,2019 (No. 1 of 2019)

13. The Bill proposes to amend the Energy Act, 2019 to among other things:

i.  Address the overlap in functions between the Energy and Petroleum Regulatory Authority
and the Cabinet Secretary;
ii.  Include Kenya Power and Lighting Company PLC and the Authority in the Membership
of the Renewable Energy Resources Advisory Committee established under the Act; and
iii.  Subject the making of regulations to the attainment by the grid of the quality and reliability
of supply and service prescribed by the Energy and Petroleum Regulatory Authority.

CHAPTER 3

Report of the Departmental Committee on Energy on the Statute Law (Miscellaneous Amendments) Bill (National PAGE 9
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PART III

3.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

14. Article 118(1) (b) of the Constitution and Standing Order 127(3) require Parliament to facilitate
public participation and involvement in the legislative and other business of Parliament and its
Committees. In compliance with the foregoing, the Committee, through the placement of
adverts in the print media on 16" December, 2022 (Annex 3), invited the public and interested
stakeholders to submit memoranda on the proposed amendment. Two submissions were
received from the Ministry of Energy & Petroleum and from the Kenya Law Reform
Commission. (Annex 4).

I5. Through the placement of adverts in the print media on 16" December, 2022 (Annex 3), invited
the public and interested stakeholders to submit memoranda on the proposed amendment.
Further, vide a letter Ref: NA/DDC /ENERGY/2023/005 dated 21 February, 2023 (Annex 4),
the Committee invited the following key stakeholders to provide written submissions on the
proposed amendments to the said Act: The Cabinet Secretary for Energy together with Chief
Executive Officers of Kenya Power and Lightning Company, Rural Electrification and
Renewable Energy Company, Energy Regulatory Authority and Nuclear Power and Energy
Agency and the Chairperson,

16. Further, vide a letter Ref: NA/DDC /ENERGY/2023/005 dated 21% February, 2023 (Annex 4),
the Committee invited the following key stakeholders to provide written submissions on the
proposed amendment to the said Act: Ministry of Energy & Petroleum and the Council of
Governors. (Annex 5).

17. The analysis of the submissions made by the Ministry of Energy and Petroleum, the Council
of Governors and the Kenya Law Reform Commission are contained in Part IV of this Chapter.

PART IV
3.1 ANALYSIS OF THE PROPOSED AMENDMENTS

18. The Bill in particular proposes several amendments to the Energy Act, 2019. The following is
an analysis of the proposed amendments and the submissions made by the Ministry of Energy,
Council of Governors and the Kenya Law Reform Commission for each of the proposed
amendments:

Proposed amendment to section 2:
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19. The Bill seeks to delete the definition of the term “distribution licence” and inserts the
following new definition in proper alphabetical sequence—
“distribution licence” means a document or instrument authorising a
person to distribute energy in the manner described in the document or
instrument, in that person's authorised area of supply for the purpose of
enabling supply to premises in that area and to also receive bulk supply from
another licensee;

Submission by the Ministry of Energy and Petroleum

20. The proposed amendment seeks to retain the second definition, which is more comprehensive.

Committee’s Observation
21. The definition of distribution licence appears twice in section 2 of the Act as follows:

distribution licence'' means any document or instrument authorizing a person to
operate a distribution system for the purpose of enabling supply of electrical energy to
consumers or to other licensees;

"distribution licence'', means any document or instrument authorizing a person to
distribute energy in the manner described in such document or instrument in that
person's authorised area of supply for the purpose of enabling supply to premises in
that area and to also receive bulk supply from another licensee;

22. The application of the definition in‘the term “distribution of electricity” and in sections 139
and 140 of the Energy Act appear to refer to electrical energy and hence there is need to amend
the definition to make reference to “electrical energy”.

Proposed amendment to section 4(1):
23. The Bill seeks to amend section 4(1) of the Energy Act as follows:

Insert the following new paragraph immediately after paragraph (e) —

(ea) the Principal Secretary of the Ministry for the time being responsible for matters
relating to finance or his or her representative.

Submission by the Ministry of Energy and Petroleum .

24. The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Report of the Departmental Committee on Energy on the Statute Law (Miscellaneous Amendments) Bill (National PAGE 11
Assembly Bill No. 60 of 2022).



Submission by the Kenya Law Reform Commission (KLRC)

25. There is a serious disarrangement of proposed amendments to the Energy Act and the Scrap
Metal Act. The proposed amendment in the Energy Act should be removed and placed under
the proposed amendments to the Scrap Metal Act.

Committee’s Observation

26. Section 4 of the Act deals with the National Energy Policy. The section being proposed to be
amended is section 4 of the Scrap Metal Act, 2015 and hence does not exist in the Energy Act.
In this regard, the amendment should be deleted from the Bill.

Proposed amendment to section 4(1)(f)(i)
27. The Bill proposes to delete the word “the" and substitute therefor the word “a”.

Submission by the Ministry of Energy and Petroleum .
28. The section being proposed to be amended does not exist in the Act and hence the amendment
1S erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

29. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.

Committee’s Observation

30. Section 4 of the Act deals with the National Energy Policy. The section being proposed to be
amended is section 4 of the Scrap Metal Act, 2015 and hence does not exist in the Energy Act.
In this regard, the amendment should be deleted from the Bill.

Proposed amendment to section 4(1)(f)(v)
31. The Bill proposes to delete paragraph (f)(v) appearing in section 4.

Submission by the Ministry of Energy and Petroleum .

32. The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

33. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.
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Committee’s Observation

34. Section 4 of the Act deals with the National Energy Policy. The section being proposed to be
amended is section 4 of the Scrap Metal Act, 2015 and hence does not exist in the Energy Act.
In this regard, the amendment should be deleted from the Bill.

Proposed amendment to section 6(1)(a)(ii)

35. The Bill proposes to delete the word “utility" and substitute therefor the words “critical
national”

Submission by the Ministry of Energy and Petroleum .

36. The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

37. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.

Committee’s Observation

38. Section 6 of the Act deals with monitoring the implementation of the national integrated energy
plan. The section being proposed to be amended is section 6 of the Scrap Metal Act, 2015 and
hence does not exist in the Energy Act. In this regard, the amendment should be deleted from
the Bill.

Proposed new section 6A -
39. The Bill proposes to insert the following new section immediately after section 6—

National energy efficiency and conservation action plan

6A. The Cabinet Secretary, in consultation with the relevant statutory authorities and
stakeholders, shall coordinate the development and implementation of a national energy
efficiency and conservation action plan.

Submission by the Ministry of Energy and Petroleum

40. The role of coordinating and development of the national energy efficiency and conservation
plan is presently under Energy and Petroleum Regulatory Authority (hereinafter referred to as
“EPRA”). The amendment seeks to confer this role to the Cabinet Secretary. The role of the
Ministry is policy and planning while the role of EPRA is regulation.

Committee’s Observation

Report of the Departmental Conunittee on Energy on the Statute Law (Miscellaneous Amendments) Bill (National PAGE 13
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45.

46.

47.

48.
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Section 10(z)(ll) confers upon EPRA the role of coordinating the development and
implementation of a national energy efficiency and conservation action plan. There is need to
amend section 10 to align the functions of EPRA with the new proposed amendment.

Proposed amendment to section 9(1)
The Bill proposed to amend section 9(1) to insert the word “a” immediately after the word
“Of”_

Submission by the Ministry of Energy and Petroleum .

The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.

Committee’s Observation

Section 9 of the Act deals with the establishment of EPRA. The section being proposed to be
amended is in the Scrap Metal Act and hence does not exist in the Energy Act. In this regard,
the amendment should be deleted from the Bill.

Proposed amendment to section 10

The Bill proposes to amend section 10 of the Energy Act as follows:
Delete the words “with the exception of crude oil” appearing in paragraph (a) (ii);

Delete paragraph (ii) and substitute therefor the following new paragraph—

(i1) make proposals to the Cabinet Secretary for purposes of making regulations on
energy efficiency and conservation.

Submission by the Ministry of Energy and Petroleum

The proposal seeks to harmonize EPRA’S functions under 10(a)(ii) with other functions under
section 10(b) to 10(aa). The amendment is not captured correctly, as it should read paragraph
10. (LL) and not 10. (ii). In addition, paragraph (LL) gives the Authority the role of
coordinating the development and implementation of national energy efficiency plan and hence
should be amended.

Committee’s observations
Section 10(a) of the Act provides that the functions of the Authority shall be to—
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(a) regulate—
(1) generation, importation, exportation, transmission, distribution, supply and

use of electrical energy with the exception of licensing of nuclear facilities;

(i)  importation, refining, exportation, transportation, storage and sale of
petroleum and petroleum products with the exception of crude oil;

49. The amendment seeks to allow EPRA to also regulate the importation, refining, exportation,
transportation, storage of petroleum and petroleum products including crude oil.

50. The amendment to paragraph (ii) in relation to the energy efficiency and conservation does not
appear in subparagraph (ii) but in subparagraph (II) which reads:

The functions of the Authority shall be to co-ordinate the development and implementation of
a national energy efficiency and conservation action plan, in consultation with relevant
statutory authorities and other stakeholders.

51. The is need to amend section 10(z)(ll) to align the amendment with the new proposed
amendment to section 6A.

Proposed amendment to section 11

52. The Bill proposes to amend section 11 of the Energy Act as follows:

Renumber the provision as subsection (1) and add the following subsections—

(2) Notwithstanding subsection (1), the Cabinet secretary shall issue a special licence for dealing in
copper, aluminium and their alloys.

(3) An application for a special licence shall be made in accordance with section 10.

Submission by the Ministry of Energy and Petroleum .
53. The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

54. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.

Committee’s Observation
55. The section being proposed to be amended is in the Scrap Metal Act, 2015 and hence does not

exist in the Energy Act. The amendment may be deleted.
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Proposed amendment to section 12(1)(e)

56. The Bill proposes to amend section 12 of the Energy Act by deleting paragraph (1)(e).

Submission by the Ministry of Encrgy and Petroleum .

57. The amendment seeks to realign the membership of the EPRA board as guided by the
principles of separation of powers noting EPRA is a national entity.

Submission by the Council of Governors

58. The Fourth Schedule bestows the function of planning and development including electricity
and gas reticulation and energy to regulation to county governments. Section 222 of the Energy
Act stipulates the functions of county governments to include energy planning, county energy
planning and county energy operations and development and energy regulation.

59. The amendment takes away the representation of county governments yet counties play a major
role in the energy sector. Article 6(2) of the Constitution requires both levels of government to
conduct their mutual relations on the basis of consultation and cooperation.

Committee’s Observations

60. Section 12 (1) of the Act provides that the Management of the Authority shall vest in the Board
of Directors of the Authority consisting of—

(a) a Chairperson who shall be appointed by the President;
(b) the Principal Secretary responsible for Energy or his representative;
(c) the Principal Secretary responsible for Petroleum or his representative;

(d) the Principal Secretary in the National Treasury or his or her authorized
representative;

(e) one County Executive Committee member responsible for energy and
petroleum or his representative nominated by the Council of County Governors;

(H the Director-General; and
(g) five other members not being public officers appointed by the Cabinet Secretary.

61. The county governments have only one representative in the Board of EPRA while the national
government has 10 representatives to the Board.

62. Pursuant to paragraph 31 of Part 1 and paragraph 8(e) of Part 2 of the Fourth Schedule to the
Constitution, energy regulation falls under the concurrent jurisdiction of both levels of
government.
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63. The Fifth Schedule to the Act also provides for a detailed analysis of the distribution of the
functions between the two arms of government.

64. The principle of separation of powers applies to the three arms of government and the two
levels of government are governed by Article 6 of the Constitution. In this regard, the
amendment does not accord with the Fourth Schedule to the Constitution and the Fifth
Schedule to the Act which recognizes energy regulation as a function that falls within the
concurrent jurisdiction of both levels of government.

The proposed amendment to section 18(3)(a)
65. The Bill proposes to amend section 18(3)(a) to delete the words “one million” and substitute
therefor the words “five million”.

Submission by the Ministry of Energy and Petroleum .
66. The section being proposed to be amended does not exist in the Act and hence the amendment
IS erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

67. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.

Committee’s Observation
68. The section being proposed to be amended is in the Scrap Metal Act, 2015 and hence does not
exist in the Energy Act. The amendment should be deleted.

Proposed amendment to section 18(3)(b)

69. The Bill proposes to amend section 18(3)(b) to delete the word “five” and substitute therefor
the word “ten”.

Submission by the Ministry of Energy and Petroleum .
70. The section being proposed to be amended does not exist in the Act and hence the amendment
is erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

71. The proposed amendment in the Energy Act should be removed and placed under the proposed
amendments to the Scrap Metal Act.
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Committee’s Observation
72. The section being proposed to be amended is in the Scrap Metal Act, 2015 and hence does not
exist in the Energy Act. The amendment should be deleted.

Proposed amendment to section 20(1)
73. The Bill proposes to amend section 20(1) of the Energy Act by deleting the phrase “half of a”
appearing in paragraph (a).

Submission by the Ministry of Energy and Petroleum

74. The amendment seeks to ensure that EPRA is adequately funded to enable it to meet all its
responsibilities.

Committee’s observations
75. Section 20(1) of the Act provides that the funds of the Authority shall consist of—

(a) levies not exceeding one half of a percent on the sales of electricity and petroleum
products;

76. The amendment seeks to provide that levies not exceeding one percent on the sales of
electricity and petroleum products shall be part of the funds of EPRA. The Committee observed
that whereas the amendment would ensure that EPRA is adequately funded, there was need for
the National Assembly to oversight the appropriation of the funds collected as levies before
making recommendations for allocations to the Authority. In this regard, the Committee agreed
with the proposal to increase the ceiling for collection of the levies to a figure not exceeding
1% of the sales of electricity and petroleum products subject to :

(a) requiring all levies to be paid into the Consolidated Fund; and
(b) ensuring that all monies collected as levies are subject to oversight by the House and the
Committee through determination of budgetary allocations to be made to the Authority.

Proposed amendment to section 20
77. The Bill seeks to amend section 20 of the Energy Act to delete the word “levies” appearing in
the proviso.

Submission from the Ministry of Energy and Petroleum
78. The amendment seeks to exempt levies collected by EPRA from being paid into the
Consolidated fund in order to enhance EPRA’s effectiveness in discharging its functions.

Committee’s Observation
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79. The amendment seeks to exempt levies collected by the Authority from being paid into the
consolidated fund to the Authority directly. The Committee observed that whereas the
amendment found its basis in Article 206 (1)(b) of the Constitution which provides that money
may be excluded from the Consolidated Funds to allow a state organ to retain such funds for
purposes of defraying the expenses of the state organ, the proposed amendment would negate
the oversight role of the House and the Committee in determining budgetary allocations to be
made to the Authority.

80. The Committee further noted that although EPRA had submitted that the current practice
allowed the Authority to retain monies collected from levies and hence the amendment was
attempting to align practice with the law, the Committee noted that the practice has no legal
basis in terms of Article 206(1)(b) of the Constitution as read with section 20 of the Act. In
this regard, the Committee observed that the amendment should be deleted. The Committee
further proposed that the Act be amended to create clarity that all levies shall be paid into the
Consolidated Fund hence subject to approval for budgetary allocations by the Committee.

Proposed amendments to sections 20(4), 22(2), 24, 24(2) 26(1), 26(2), 26(3) and 26.

81. The Bill seeks to make various amendments to sections 20(4), 22(2), 24, 24(2), 26(1), 26(2),
26(3) and 26.

Submission by the Ministry of Energy and Petroleum

82. The sections being proposed to be amended do not exist in the Act and hence the amendments
are erroneous.

Submission by the Kenya Law Reform Commission (KLRC)

83. The proposed amendments in the Energy Act should be removed and placed under the
proposed amendments to the Scrap Metal Act.

Committee’s Observation
84. The sections being proposed to be amended are in the Scrap Metal Act, 2015 and hence do not
exist in the Energy Act. The amendments should be deleted.

Proposed amendment to section 26(4)

85. The proposed amendment to section 26(4) of the Energy Act seeks to insert the word “of”
immediately after the word “terms”.

Submission by the Ministry of Energy and Petroleum
86. The amendment is an editorial correction.
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87.

88.

89.

90.

91. The proposed amendments in the Energy Act should be removed and placed under the
proposed amendments to the Scrap Metal Act.
Committee’s Observation

92. The sections being proposed to be amended are in the Scrap Metal Act, 2015 and hence do not
exist in the Energy Act. The amendments should be deleted.
Proposed amendment to section 45

93. The Bill seeks to amend section 45 of the Energy Act to delete the words “who shall be the
Secretary to the Board” appearing in paragraph (d); delete the word “three” and substitute
therefor the word “seven” and delete paragraph (f).
Submission by the Ministry of Energy and Petroleum

94. The amendment seeks to align the Board with Mwongozo, State Corporation Act and the Good
Corporate Governance Practices on segregation of roles of the CEO and that of the Corporation
Secretary.

95. The Rural Electrification and Renewable Energy Corporation is a national entity and its
membership should be informed by principles of separation of powers.

96. The Cabinet Secretary only appoints three members to the Board while the county governments
have a total of four Members yet the Board is a national entity in nature.
e e A T L, T o e Y P e o e e R I O e [
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Committee’s Observations

Section 26(4) of the Act provides that the Chairperson, Vice-Chairperson and members of the
Tribunal shall be appointed at different times so that the respective expiry dates of their terms
of office shall fall at different times.

The amendment is a grammatical correction.

Proposed amendments to sections 30(1)(a) and 30(1)(e)(ii)

The Bill seeks to make various amendments to section 30.

Submission by the Ministry of Energy and Petroleum
The sections being proposed to be amended do not exist in the Act and hence the amendments
are erroneous.

Submission by the Kenya Law Reform Commission (KLRC)
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97. The Managing Director of Kenya Power should be part of RERAC which is an inter-ministerial
advisory Committee. This is intended for value addition in the advisory role as these 2 entities
play a critical role in the energy sector. Further, EPRA is a key stakeholder with regard to
licensing.

98. The Cabinet Secretary is to be vested with the prerogative to appoint 4 more members to the
Board of REREC thus a total of 7.

Submission by the Council of Governors

99. The Council of Governors represents 47 county governments hence the need for adequate
representation to safeguard the interests of counties.

100. Additionally, rural connectivity and renewable energy are primary functions of county
governments.

Committee’s Observations

101.  Section 45 (1) provides that the management of the Corporation shall vest in the Board of
Directors of the Corporation which shall consist of—

(a) a Chairperson appointed by the President;

(b) the Principal Secretary in the Ministry responsible for energy or his
representative;

(c) the Principal Secretary in the National Treasury or his representative;
(d) the Chief Executive Officer who shall be the Secretary to the Board;
(e) three members appointed by the Cabinet Secretary; and

® four other members appointed by the Council of County Governors.

102. The county governments have four representatives in the Board while the national
government has six representatives.

103.Pursuant to paragraph 31 of Part 1 and paragraph 8(e) of Part 2 of the Fourth Schedule to the
Constitution, electricity and energy regulation falls under the concurrent jurisdiction of both
levels of government.

104.The Fifth Schedule to the Act also provides for a detailed analysis of the distribution of the
functions between the two arms of government.

105.The principle of separation of powers applies to the three arms of government and the two
levels of government are governed by Article 6 of the Constitution. In this regard, the
amendment does not accord with the Fourth Schedule to the Constitution and the Fifth
Schedule to the Act which recognizes energy regulation as a function that falls within the
concurrent jurisdiction of both levels of government.
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106.However, noting the Board is a national entity responsible for the management of REREC,
the representatives of the county governments should be reduced to three members while those
of the national government should increase to four members.

107.The amendment to align the position of the Chief Executive Officer with the Mwongozo
guidelines is in order.

Proposed amendment to section 76

108.The Bill proposes to amend section 76 of the Energy Act as follows:

Insert the following new paragraph immediately after paragraph (g)—

(h) the Managing Director of Kenya Power and Lighting Company PLC or his or her
representative,

Submission by the Ministry of Energy and Petroleum
109.The proposal is intended to add value to the advisory role since the entity is in the energy
sector.

Submission by the Council of Governors

110.The Fifth Schedule to the Energy Act requires the counties to establish energy centres for
promotion of renewable energy technologies, energy efficiency and conservation in addition,
the Fourth Schedule to the Constitution bestows the function of electricity and gas reticulation
to county governments.

ITLIt is hence imperative that county governments are represented in the Renewable Energy
Resource Advisory Committee as energy is a concurrent function.

Committee’s Observations

112.Whereas the Committee notes that the Renewable Energy Resource Advisory Committee is
an inter-ministerial Committee, there is need to amend the section to allow for representation
of county governments in light of the provisions of the Fifth Schedule to the Act which allows
the counties to deal with matters relating to renewable energy.

113.However, noting the Committee plays an advisory role, the Committee observed that there is
need to ensure that the representative of the county governments to the Committee is a person
who 1s suitably qualified and with the relevant expertise to play the advisory role. To this end,
the Committee noted that the chairperson of the relevant Committee of the Council of
Governors which is responsible for matters relating to energy should be a member of the
Advisory Committee.

Proposed amendment to section 82
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114.The Bill proposes to amend section 82 of the Act to delete the word “Authority” and substitute
therefor the expression “Renewable Energy Resource Advisory Committee”.

Submission by the Ministry of Energy and Petroleum

115. The proposed amendments seek to align the section with the role of the Renewable Energy
Resource Advisory Committee.

Committee’s Observation

116. The amendment aligns with section 82(4) of the Act which provides that it is the role of
Renewable Energy Resource Advisory Committee to advise the Cabinet Secretary on criteria
for allocation of renewable energy resource and licensing of renewable energy resource areas,
among other functions.

Proposed amendment to section 98(1)(d)

117. The proposed amendment to section 98(1)(d) of the Act seeks to insert the word “with”
immediately after the word “compliance”.

Submission by the Ministry of Energy and Petroleum

118. The amendment is a grammatical correction.

Committee’s Observation

119. Section 98(1)(d) provides that the Authority shall, in granting or rejecting an application for
a licence or permit, take into consideration compliance with this Act and the relevant Kenyan
Standard and in the absence of such standard, any international standard recommended by the
Authority in consultation with the Kenya Bureau of Standards. The proposed amendment is
hence a grammatical correction.

Proposed amendment to section 100(1)(b)
120. The proposed amendment to section 100(1)(b) seeks to insert the word “of” immediately after

the word “type”.
Submission by the Ministry of Energy and Petroleum
121. The amendment is a grammatical correction.
Committee’s Observation

122. Section 100(1)(b) of the Act provides that every licence or permit shall be in such form as the
Authority may determine and shall, subject to subsection (2), contain such particulars or
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conditions where applicable the type of coal or coal products. The proposed amendment is
hence a grammatical correction.

Proposed amendment to section 117
123. The Bill seeks to amend section 117 of the Act to delete the word “one” and substitute
therefor the words “one half of a”.

Submission by the Ministry of Energy and Petroleum

124.The provision state that a person shall not require authorization to generate energy for own
use for capacity not exceeding 1IMW. There are many industry players and there is need to
have an efficient energy planning framework coupled with monitoring.

Committee’s Observation

125.Section 117 of the Act provides that a person who wishes to carry out the generation,
exportation, importation, transmission, distribution and retail supply of electricity must apply
for a licence as the case may be to the Authority in accordance with the provisions of this Act:
Provided that a person shall not require any authorization to generate electrical energy for own
use of a capacity not exceeding one megawatt. The amendment is in order as it seeks to create
efficiency in energy generation and the licensing processes.

Proposed amendment to section 129(2)

126. The Bill seeks to amend section 129(2) of the Act to delete the word “three” and substitute
therefor the word “four™.

Submission by the Ministry of Energy and Petroleum

127. The amendment provides for the submission of audited accounts of licensees to EPRA within
4 months. The amendment is in conformity with the Capital Markets Authority requirements.

Committee’s Observation
128. The amendment seeks to change the timeline for submission of audited accounts to a period
within 4 months after the end of each financial year.

Proposed amendment to section 149(3)
129. The amendment seeks to amend section 149(3) of the Act to delete the word “licence” and
substitute therefor the word “certificate”.

Submission by the Ministry of Energy and Petroleum
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