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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
consideration of the Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of
2022) which was published on Tuesday 22" November, 2022 and read a first time in the House on
Thursday 8% December, 2022. It was thereafter committed to the Departmental Committee on Justice
and Legal Affairs for consideration and reporting to the House pursuant to the provision of Standing

Order 127. B

The Bill seeks to make various amendments to the following fifty-seven (57) statutes—
The Appellate Jurisdiction Act (Cap 9)

The Vexatious Proceedings Act (Cap 41)

The Extradition (Commonwealth Countries) Act (Cap 77)

The National Flag, Emblems and Names Act (Cap 99)

The Official Secrets Act (Cap 187)

The Geneva Conventions Act (Cap 198)

The Pharmacy and Poisons Act (Cap 244)

The Mental Health Act (Cap 248)

The Land Consolidation Act (Cap 283)

10. The Land Adjudication Act (Cap 284)

11. The Marine Insurance Act (Cap 390)

12. The Local Manufacturers (Export Compensation) Act (Cap 482)

13. The Capital Markets Act (Cap 485A)

14. The Architects and Quantity Surveyors Act (Cap 525)

15. The Prevention of Fraud (Investments) Act, 1977 (No. 1 of 1977)

16. The Higher Education Loans Board Act, 1995 (No. 3 of 1995)

17. The Retirement Benefits Act, 1997 (No. 3 of 1997)

18. The Co-operatives Societies Act, 1997 (No. 12 of 1997)

19. The Central Depositories Act, 2000 (No. 4 of 2000)

20. The Sexual Offences Act, 2006 (No. 3 of 2006)

21. The National Museums and Heritage Act, 2006 (No. 6 of 2006)

22. The Labour Institutions Act, 2007 (No. 12 of 2007)

23. The Accountants Act, 2008 (No. 15 of 2008)

24. The International Crimes Act, 2008 (No. 16 of 2008)

25. The Biosafety Act, 2009 (No. 2 of 2009)

26. The Counter-Trafficking in Persons Act, 2010 (No. 8 of 2010)

27. The Tourism Act, 2011 (No. 28 of 2011)

28. The Vetting of Judges and Magistrates Act, 2011 (No. 2 of 2010)

29. The Judicial Service Commission Act, 2011 (No. 1 of 2011)

30. The Independent Electoral and Boundaries Commission Act, 2011 (No. 9 of 2011)
31. The Salaries and Remuneration Commission Act, 2011 (No. 10 of 2011)
32. The Kenya National Commission on Human Rights Act, 2011 (No. 14 of 2011)
33. The National Gender and Equality Commission Act, 2011 (No 15 of 2011)
34, The Commission on Revenue Allocation Act, 2011 (No. 16 of 2011)

35. The Ethics and Anti-Corruption Commission Act, 2011 (No. 22 of 2011)
36. The National Police Service Commission Act, 2011 (No. 30 of 2011)

O RN AL AW N
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37. The National Land Commission Act, 2012 (No. 5 of 2012)

38. The Teachers Service Commission Act, 2012 (No. 20 of 2012)
39. The Controller of Budget Act, 2016 (No. 26 of 2016)

40. The Public Service Commission Act, 2017 (No. 17 of 2017)
41. The Excise Duty Act, 2015 (No. 23 of 2015)"

42. The Judicature Act (Cap 8)

43. The Penal Code (Cap 63)

44. The Criminal Procedure Code (Cap 75)

45. The Evidence Act (Cap 80)

46. The Public Holidays Act (Cap 110)

47. The Copyright Act 2001 (No. 12 of 2001)

48. The Anti-Corruption and Economic Crimes Act, 2003 (No. 3 of 2003)
49. The Merchant Shipping Act, 2009 (No. 4 of 2009)

50. The Prevention of Organized Crimes Act, 2010 (No. 6 0f 2010)
51. The Leadership and Integrity Act, 2012 (No. 19 of 2012)

52. The National Transport and Safety Authority Act, 2012 (No. 33 of 201 2)
53. The Water Act, 2016 (No. 43 of 2016)

54. The Bribery Act, 2016 (No. 47 of 2016)

55. The Scrap Metal Act, 2015 (No. 1 of 2015)

56. The Energy Act, 2019 (No. 1 0f 2019)

57. The Housing Act (Cap 17)

The introduction of the Bill is in keeping with the practice of making minor amendments which do not
merit the publication of separate Bills. The Bill was read for a First Time in the House on 8" December,
2022 and pursuant to Standing Order 127(1) committed to respective seventeen (17) Departmental
Committees of the National Assembly for consideration as follows:

(1) Departmental Committec on Justice and Legal Affairs

L

IL.

II1.

§
V.
VL
VIL.
VIIL
[X.
X.
XI.
XIL
XIII.
XIV.
XV.
XVL
XVIL
XVIIL

The Vexatious Proceedings Act (Cap 41)

The Extradition (Commonwealth Countries) Act (Cap 77)

The Official Secrets Act (Cap 187)

The Sexual Offences Act, 2006 (No. 3 of 2006)

The International Crimes Act, 2008 (No. 16 of 2008)

The Judicial Service Commission Act, 2011 (No. 1 of 2011)

The Independent Electoral and Boundaries Commission Act, 2011 (No. 9 of 2011)
The Kenya National Commission on Human Rights Act, 2011 (No. 14 of 2011)
The Ethics and Anti-Corruption Commission Act, 2011 (No. 22 of 2011)

The Penal Code (Cap 63)

The Criminal Procedure Code (Cap 75)

The Evidence Act (Cap 80) - ,

The Anti-Corruption and Economic Crimes Act, 2003 (No. 3 of 2003)
Leadership and Integrity Act, 2012 (No. 19 of 201 2)

The Kenya Law Reform Commission Act, 2013 (No. 35 of 2013)

The Bribery Act, 2016 (No. 47 of 2016)

The Judicature Act (Cap 8)

The Appellate Jurisdiction Act (Cap 9)
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(2) Departmental Committee on Finance and National Planning

I.  The Capital Markets Act (Cap 485A)

II.  The Retirement Benefits Act, 1997 (No. 3 of 1997)

III.  The Central Depositories Act, 2000 (No. 4 of 2000)

IV. The Accountants Act, 2008 (No. 15 of 2008)

V.  The Commission on Revenue Allocation Act, 2011 (No. 16 of 2011)

VL.  The Salaries and Remuneration Commission Act, 2011 (No. 10 of 2011)

VII. The Controller of Budget Act, 2016 (No. 26 of 2016)
VIII.  The Excise Duty Act, 2015 (No. 23 of 2015)

(3) Departmental Committee on Administration and Internal Affairs
[.  The National Flag, Emblems and Names Act (Cap 99)
II.  The Public Holidays Act (Cap 110)
III. The Counter-Trafficking in Persons Act, 2010 (No. 8 of 2010)
IV.  The Prevention of Organized Crimes Act, 2010 (No. 6 of 2010)
V.  The National Police Service Commission Act, 2011 (No. 30 of 2011)
VI.  The Prevention of Fraud (Investments) Act, 1977 (No. 1 of 1977)

(4) Departmental Committee on Transport and Infrastructure
[.  The Marine Insurance Act (Cap 390)
II. The Kenya Roads Board Act, 1999 (No. 7 of 1999)
III.  The National Transport and Safety Authority Act,2012 (No. 33 of 2012)
IV.~ The Merchant Shipping Act, 2009 (No. 4 of 2009)

(5) Departmental Committee on Education
I.  The Higher Education Loans Board Act, 1995 (No. 3 of 1995)
II. The Teachers Service Commission Act, 2012 (No. 20 of 2012)

(6) Departmental Committee on Lands
I.  The Land Consolidation Act (Cap 283)
II.  The Land Adjudication Act (Cap 284)
[I.  The National Land Commission Act, 2012 (No. 5 0of 2012)

(7) Departmental Committee on Trade, Industry and Cooperatives
II.  The Co-operatives Societies Act, 1997 (No. 12 of 1997)
III.  The Scrap Metal Act, 2015 (No. 1 0of 2015)
IV.  The Local Manufacturers (Export Compensation) Act (Cap 482)

(8) Departmental Committee on Health
I.  The Pharmacy and Poisons Act (Cap 244)
II. The Mental Health Act (Cap 248)

(9) Departmental Committee on Labour _
I.  The Labour Institutions Act, 2007 (No. 12 of 2007)
II. The Public Service Commission Act, 2017 (No. 17 of 2017)

(10) Departmental Committee on Housing and Public Works
Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Statute Law
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I.  The Architects and Quantity Surveyors Act (Cap 525)
1.  The Housing Act (Cap 17)

(11) Departmental Committee on Sports and Culture
[ The National Museums and Heritage Act, 2006 (No. 6 of 2006) —_—
II.  The Copyright Act 2001 (No. 12 of 2001)

(12) Departmental Committee on Tourism and Wildlife
The Tourism Act, 2011 (No. 28 of 2011)

(13) Departmental Committee on Social Protection
The National Gender and Equality Commission Act, 2011 (No. 15 of 2011)

(14) Departmental Committee on Defence, Intelligence and Foreign Relations
The Geneva Conventions Act (Cap 198)

(15) Departmental Committee on Energy
The Energy Act, 2019 (No. 1 of 2019)

(16) Departmental Committee on Blue Economy and Irrigation
The Water Act, 2016 (No. 43 of 2016)

(17) Departmental Committee on Agriculture and Livestock
The Biosafety Act, 2009 (No. 2 of 2009)

In compliance with Article 118(b) of the Constitution and Standing Order 127(3), the Clerk of the
National Assembly placed an advertisement in the print media on Wednesday 14th December, 2022
inviting the public to submit memoranda by way of written statements on oath (affidavit) on the Bill.
The memoranda were to be received on or before Wednesday, 28th December, 2022 at 5.00 p.m. (East
African Time). By the close of the submission deadline, the Committee had received six memoranda
touching on the eighteen statutes committed to it for consideration. In addition, the Committee invited
key stakeholders to attend a public participation forum on Monday 20t March, 2023 at 10.00 am vide a
letter dated 9% March, 2023 of Ref. No. NA/DDC/JLAC/2022/025. The KLRC, LSK and CAJ attended
the forum and gave their views on the Bill which the Committee considered in the preparation of this

report.

While considering the Bill, the Committee observed that enactment of the proposals referred to it would
align the content of the various affected statutes with important provisions of the Constitution and

update archaic terms inherited from colonial legislation.

. On-behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of the
Committee on its consideration of the Statute Law (Miscellaneous Amendments) Bill (National
Assembly Bill No. 60 of 2022). The Committee is grateful to the Offices of the Speaker and Clerk of the
National Assembly for the logistical and technical support accorded to it during its consideration of the
Bill. The Committee further wishes to thank the Office of the Director of Public Prosecution (ODPP),
the Kenya Law Reform Commission (KLRC), the Law Society of Kenya (LSK), the Public Service
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Commission (PSC), the Commission on Administrative Justice (CAJ), the Independent Electoral and
Boundaries Commission (IEBC) and the Judiciary for submitting memoranda on the Bill. Finally, I wish
to express my appreciation to the Honourable Members of the Committee and the Committee Secretariat
who made useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Statute Law (Miscellaneous
Amendment) Bill (National Assembly Bill No. 60 of 2022) and have the honour to report back to the
National Assembly with the recommendation that the Bill be approved with amendments as contained in
the Schedule of Amendments and the collated Reports of the other Departmental Committees.

Hon. Murugara George Gitonga, MP
Chairperson, Departmental Committee6n Justice and Legal Affairs
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CHAPTER ONE

1 PREFACE
1.1 Establishment of the Committee

1. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

&

ii.

fil.

v

V.

Vi,

Vil

VIilL.

ix.

xI.

To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments,

To study the programme and policy objectives of ministries and departments and the
effectiveness of the implementation; ‘
To, on a quarterly basis, monitor and report on the implementation of the national budget
in respect of its mandate,

To study and review all legislation referred to il

To study, assess and analyse the relative success of the ministries and departments as
measured by the results oblained as compared with their stated objectives;

To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the House;
To vet and report on all appoiniments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments);

To examine lreaties, agreements and conventions;

To make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation,

To consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

To examine any questions raised by Members on a matter within its mandate.
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1.2 Mandate of the Committee
2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider!:-
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, Integrity and Anti-corruption;
f) Correctional services;
g) Community service orders and witness protection;
h) Constitutional Affairs;
i) Sovereign immunity;
j) Elections including referenda;
k) Human rights;
1) Political parties; and
m) The State Law Office’ including insolvency, law reform, public trusteeship, marriages and
legal education.
3. In executing its mandate, the Committee oversees the following Ministries/Departments:
a) State Department of Correctional Services;
b) State Law Office and Department of Justice;
¢) The Judiciary;
d) Judicial Service Commission;
e) Office of the Director of Public Prosecutions;
f) Ethics and Anti-Corruption Commission;
g) Independent Electoral and Boundaries Commission;
h) Commission on Administrative Justice;
i) Office of the Registrar of Political Parties;
j) Witness Protection Agency;

4 k) Kenya National Commission on Human Rights;

! National Assembly Standing Orders
Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Statute Law
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) Kenya Law Reform Commission; and

m) Council of Legal Education.
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1.3 Committee Membership
4. The Departmental Committee on Justice and Legal Affairs was constituted by the House on 27"

October, 2022 and comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, MP
Tharaka Constituency

UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP
Kibwezi West Constituency

MCCP Par
Members

Hon. Maalim Farah, MP Hon. Makali John Okwisia, MP
Dadaab Constituency Kanduyi Constituency
WDM-Kenya FORD-Kenya
Hon. Francis Kajwang® Tom Joseph, MP Hon. Muriu Wakili Edward, MP
Ruaraka Constituency Gatanga Constituency
ODM Party UDA Party
Hon. Junet Mohamed, MP Hon. Maina Jane Njeri, MP
Suna East Kirinyaga (CWR)
ODM Party UDA Party
Hon. (Dr.) Otiende Amollo, SC, MP Hon. Gichohi Kaguchia John Philip, MP
Rarieda Constituency Mukurweini Constituency
ODM Party UDA Party
Hon Onyiego Silvanus Osoro, MP Hon. Mogaka Stephen M, MP
South Mugirango West Mugirango Constituency
UDA Party Jubilee Party
Hon. Muchira Michael Mwangi, MP Hon. Mohamed Aden Daud, MP
Ol Jorok Wajir East Constituency
UDA Party Jubilee Party

Hon. Siyad Amina Udgoon, MP
Garissa Township

Jubilee Party
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1.4 Committee Secretariat

5 The Committee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho
Clerk Assistant 1I/Head of Secretariat

Mr. Ronald Walala Ms. Jael Ayiego Kilaka

Senior Legal Counsel Clerk Assistant I1I

Mr. Stanley Lagat Ms. Vivienne Ogega
Serjeant-At-Arms Research Officer III

Ms. Winnie Kiziah Mr. Alvin Ochieng’

Media Relations Officer I1 Research Officer I1I

Mr. Omar Abdirahim Mr. Anthony Kariuki

Fiscal Analyst 11 Serjeant-At-Arms

Mr. Clive Onyancha Ms. Faith Jully

Hansard Reporter II1 Public Communication Officer ITI

Mr. Peter Mutethia
Audio Recording Officer
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CHAPTER TWO
2 OVERVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL
(NATIONAL ASSEMBLY BILL NO. 60 OF 2022) |

2.1 Background

6. The Bill which was sponsored by Hon. Kimani Ichung’wah, MP was published on Tuesday
22" November, 2022 and read for the first time in the House on Thursday 8" December,
2022. It was thereafter committed to various Departmental Committees with the

Departmental Committee on Justice and Legal Affairs as the lead Committee as it had the

highest number of statutes under its mandate.

2.2  Summary of Legal Provisions

7. The Statute Law (Miscellaneous Amendments) Bill seeks to amend various provisions of the
law including those in eighteen (18) statutes falling under the mandate of the Justice and
Legal Affairs Committee. The Bill seeks to—

(1) amend section 7(1) of the Judicature Act (Cap 8) to increase the maximum
number of judges that may be appointed to the Court of Appeal from thirty (30) to
seventy (70).

(2) amend sections 59(7) and 73 of the Appellate Jurisdiction Act (Cap 9).

(3) amend section 4 of the Vexatious Proceedings Act (Cap 41) to align the provision
with Article 157 of the Constitution which grants powers of criminal prosecution to
the Director of Public Prosecutions.

(4) amend section 146 of the Penal Code (Cap 63) to replace a derogatory and
discriminatory term (“idiots and imbeciles”) in the provision.

(5) amend section 2; 83; 90(3); 123(1); 131(2); 137; 184 and 186 of the Criminal
Procedure Code (Cap 75) to—

(a) replace the words “State Counsel” with the words “Prosecution Counsel” in
the definition of “public prosecutor”;

(b) reference the definition of “police officer” to the definition provided under
the National Police Service Act, 2012; ‘ _

(c) reference the definition of “police station;’ to the déﬁnition provided under

the National Police Service Act, 2012;
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(6)

(D

(8)
©)

(d) align the Act with Article 157 of the Constitution which grants powers of
criminal prosecution to the Director of Public Prosecutions;

(e) allow for the issuance of a summons or warrant on any day of the week;

(f) align the Act with Article 49(1)(h) of the Constitution on the right to bail;

(g) allow attachment and sale of both movable and immovable property for
failure to pay the penalty prescribed for forfeiture of a recognizance (i..,
bond) made to the Court;

(h) delete the provision allowing the court to substitute the charge of rape under
the Penal Code with an offence provided for under the Sexual Offences Act;
and |

(i) delete the provision allowing the court to substitute the charge of
defilement under the Penal Code with an offence provided for under the
Sexual Offences Act.

amend sections 7, 8, 9 and 10 of the Extradition (Commonwealth Countries) Act
(Cap 77) to align the provision with Article 157 of the Constitution which grants
powers of criminal prosecution to the Director of Public Prosecutions.

amend sections 3, 78(1) and 125(2) of the Evidence Act (Cap 80) to insert a new
definition for the term “photograph” in the Act; allow preparation and admissibility
of a photographic print or enlargement from an electronic and digital medium; and
replace a derogatory and discriminatory term (“mentally disordered person or a
lunatic”).

amend sections 10(1) and 49 (1) of the Official Secrets Act (Cap 187).

amend sections. 25A, 37, and 62 of the Anti-Corruption and Economic Crimes
Act, 2003 (No. 3 of 2003) to align the provisions with Article 157 of the
Constitution which grants powers of criminal prosecution to the Director of Public
Prosecutions; and allow the Commission to apply to the court to bar a State officer
from aqcessihg their office if the officer is charged with corruption or an economic
crime and is likely to either conceal, ﬁlter, destroy or remove records, documents or
other evidence; intimidate, threaten or otherwise interfere with witnesses; or

interfere with investigations in any way.
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(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

amend section 40 of the Sexual Offences Act, 2006 (No. 3 of 2006) to align the
provisions with Article 157 of the Constitution which grants powers of criminal
prosecution to the Director of Public Prosecutions.

amend section 5, 19(2); 19(3); 21(1)(b); 23(2); 24; 25(3)(a); 26(1); 26(2); 76; 77(2);
78: 79; 84; 85(4); 86; 87(1); 88; 89; 90; 91; 92; 93(2)(b); 94; 95; 96(1); 96(2);
102(2); 102(3); 103;=404; 105; 106; 107; 108; 109; 110; 111; 112(1); 112(3);
112(4); 113(2); 113(3); 114(1); 114(2); 115(1); 116; 118(2); 119; 120; 121(b); 122;
124: 126; 127(6); 129; 153(1); 153(2); 154; 155; 156; 157; 158; 159; 160; 168; and
171 of the International Crimes Act, 2008 (No. 16 of 2008) to align the
provisions with Article 157 of the Constitution which grants powers of criminal
prosecution to the Director of Public Prosecutions.

amend section 38 of the Judicial Service Commission Act, 2011 (No. 1 of 2011)
to require the JSC to submit its annual report to the National Assembly within six
months after the end of thé year to which the Report relates.

amend section 18(1) of the Vetting of Judges and Magistrates Act, 2011 (No. 2
of 2011) to align the provision with Article 157 of the Constitution which grants
powers of criminal prosecution to the Director of Public Prosecutions.

amend section 24(1) of the Independent Electoral and Boundaries Commission
Act, 2011 (No. 9 of 2011) to require the IEBC to submit its annual report to
Parliament within six months after the end of the year to which the Report relates.
amend section 53 of the Kenya National Commission on Human Rights Act,
2011 (No. 14 of 2011) to require the KNCHR to submit its annual report to the
National Assembly within six months after the end of the year to which the Report
relates.

amend section 27(2) of the Ethics and Anti-Corruption Commission Act, 2011
(No. 22 of 2011) to increase the period within which the EACC should submit its
annual report to the President by three months.

amend section 12A 19(6); and 40 of the Leadership and Integrity Act, 2012 (No.

19 of 2012) to require apphcants for employment to all public offices to submit a

self-declaration form to the EACC for integrity suitability verlﬁcatlon, and allow

any person to petition the High Court to declare the assumption of office of a State
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Officer invalid for failure to execute a commitment to their specific leadership and
integrity code; and

(18) amend section 1:4;5;7;10 and 15 of the Bribery Act, 2016 (No. 47 of 2016) to
change the title of the Act into the “Anti-Bribery Act”; extend the-application of
the Act to cover public entities in addition to the public, public officers and private
entities; change the definition of a relevant function or activity to be ANY of the
categories of functions and conditions outlined in section 7 instead of ALL the
categories of functions and conditions as currently provided in the section; and
provide that bribery by a citizen constitutes an offence regardless of the country

where it occurs.
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CHAPTER THREE
3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Introduction

8. Article 118 (1)(b) of the Constitution provides that:
“Parliament shall facilitate public participation and invd:’vemenr in the legislative and
other business of Parliament and its Commz'rrees."” o

9. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
“(3) The Departmental Committee to which a Bill is committed shall facilitate public

participation on the Bill through an appropriate mechanism including-
(a) inviting submission of memoranda;
(b) holding public hearings;
(c) consulting relevant stakeholders in a sector; and
(d) consulting experts on technical subjeclts.
(34) The Departmental Committee shall take into account the views and

recommendations of the public under paragraph (3) in its report to the House.”

3.2 Memoranda Received on the Statute Law (Miscellaneous Amendments) Bill, 2022

10. The Departmental Committee on Justice and Legal Affairs received Memoranda from the
Commission on Administrative Justice (CAJ); the Law Society of Kenya (LSK), the Kenya
Law Reform Commission (KLRC); the Judiciary; the Independent Electoral and Boundaries
Commission (IEBC) and the Office of the Director of Public Prosecutions (ODPP) which
were largely in agreement with the proposals referred to the Committees. However, the

Committee received reservations and proposals relating to amendments to the following

twelve (12) Acts of Parliament—

3.2.1 Judicature Act, Cap. 8

11. The LSK noted that the amendment to the Judicature Act to increase the number of Judges
from a maximum of thirty to seventy is not a minor amendment and that its enactment will
occasion additional expenditure of public funds.

12. The Committee was of the view that the Bill is an Executive Bill introduced by the Leadcr of ~

the Majority Party after obtaining Cabinet Approval. In this regard, the budgetary

considerations relating to the proposal must have been factored into in the approval. The
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Committee was of the further view that increasing the number of the judges of the Court by
more than one hundred and thirty-three per cent (133%) would not be justifiable in the
current economic climate without a proper and urgent justification. As a compromise, the
Committee would be open to increasing the number of the Court to a maximum of forty-five
(45) judges of Appeal. This represents a fifty per cent (50%) increase of the current
maximum number of judges that may be appointed to the Court of Appeal. The increment
takes into account the current caseload of the Court and the fact that the Court establishes
panels of three judges per matter. The Committee noted that in order to further reduce case

backlog, the Court would need to be more efficient and leverage on technology.

3.2.2 Appellate Jurisdiction Act, Cap. 9

13. The KLRC and the LSK noted that the sections of the Act proposed for amendment in the

Bill do not exist. The Committee agreed with this view.

3.2.3 Penal Code, Cap. 63

14. ODPP proposed that the amendment to s. 146 Penal Code be changed to “persons with
different mental ability” to place emphasis on the affected person’s humanity. The
Committee agreed with this view and further noted that the phrase would have to be
harmonized with the terms used in the Mental Health Act, Cap. 248. The Committee agreed

with this proposal.

3.2.4 Criminal Procedure Code, Cap 75
15. ODPP proposed that the amendment to s. 83 of the Criminal Procedure Code be amended to
include “Principal Prosecution Counsel” in the list of Prosecution Counsel contained in the

amendment. The Committee agreed with this proposal.

3.2.5 Evidence Act, Cap 80

16. ODPP proposed that the amendment to s. 125 (2) Evidence Act that seeks to replace a-
‘derogatory term with the words “persoﬁ with mental disabflity” be changed to “person with
different mental ability” to place emphasis on the affected person’s humanity. The
Committee agreed with this view and further noted that the phrase would have to be

harmonized with the terms used in the Mental Health Act, Cap. 248.
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3.2.6 Anti-Corruption and Economic Crimes Act, 2003

17. ODPP noted that the proposed amendment to s. 62 of the Anti-Corruption and Economic
Crimes Act is unconstitutional as it proposes barring a state officer from accessing his or her
office or exercising the powers of that office when the matter is pending investigations which
infringes on the right to a fair hearing under Article 50 (2) of the Constitution. According to
ODPP the insertion of section (6A) should only apply to individuals who have been charged
in a court of law. In this regard the application to the High Court seeking to bar the officer
from accessing their office or exercising the powers of that office being criminal in nature
should be made by the Director of Public Prosecutions so as to avoid duplicity of the matter
which could affect the outcome of the case, as well as to enhance efficiency Further, the
ODPP proposed that new subsection (6B) should be amended to read that the provisions of
subsection (6A) apply where the Director of Public Prosecutions has established evidence of
concealment, alteration, destruction or removal of records, documents or other evidence;
intimidation or threats to witnesses; or interference with investigations.

18. On its part, the KLRC proposed that the proposed s. 62(6A) of the Anti-Corruption and
Economic Crimes Act, 2003 be further amended to include public officers to align it with the
text of the proposed s.62 (6B).

19. The Committee agreed with the view that prejudicing a person who has not been charged in
court would unfairly affect the person’s constitutional rights. Additionally, the Committee
was of the view that even in the absence of the proposed amendment, the EACC and the
ODPP still retain the right to seek the intervention of the Court in the event they obtain
evidence of concealment, alteration, destruction or removal of records, documents or other

evidence; intimidation or threats to witnesses; or interference with investigations. The

Committee, therefore, proposed deletion of the amendment.

3.2.7 International Crimes Act, 2008

20. The ODPP proposed an additional amendment of s. 2 of the Act in the definition of
“prosecutor” to include the Director of Public Prosecutions. The Committee noted that the
prosecution aspects of the Act relate to proceedings before the International Criminal Court
and the inclusion of the DPP in the definition of the ternr “prosecutor” would create

unnecessary ambiguity in the provisions of the Act.
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3.2.8 Judicial Service Act, 2011
21. The KLRC proposed that the amendment to s. 38 of the Act, should be amended to ensure
the Annual Reports of the Judicial Service Commission are submitted to “Parliament” in

accordance with Article 254(1) of the Constitution. The Committee agreed with this view.

3.2.9 Vetting of Judges and Magistrates Act, 2011

22. The KLRC noted a typographical error in the titling of the Act which should be cited as Act
“No. 2 of 2011” and not “2010” as indicated in the Bill. The Committee agreed with this

view.

3.2.10 Kenya National Commission on Human Rights Act, 2011

23. The KLRC proposed that the amendment to s. 53 of the Act should be amended to ensure the
Annual Reports of the Judicial Service Commission are submitted to “Parliament” 1n

accordance with Article 254(1) of the Constitution. The Committee agreed with this view.

3.2.11 Leadership and Integrity Act, 2012

24. The ODPP opposed the amendments to s. 12A of the Act which requires applicants for
employment to all public offices to submit a self-declaration form to the EACC for integrity
suitability verification as it may impede the independence of the Offices. The KLRC
proposed this particular amendment should be changed to limit the vetting to be done by the
EACC to only the persons considered for appointment and not all shortlisted candidates to
save EACC the time and money required to vet all candidates shortlisted for employment or
appointment to public office.

25. The Committee agreed with the view that the proposal to vet all applicants for employment
or appointment to public office would present a challenge to the capacity and resources of the
EACC. The amendment seemed substantive in nature and its consideration would require
additional input from the public and the EACC separately from the Bill.

26. The LSK noted that the amendment to s. 19 qf the Act refer-s- to words that are not contained
in the section. The Committee agreed with thi_s view and the need for the deletion of the
amendment.

27 The ODPP further noted that the amendment to s. 40 Act was not clear with regard to the

leadership and integrity code it refers to. The Committee disagreed with this view as the
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leadership and integrity code referred to in the amendment is specific to each state organ or

agency.

3.2.12 Bribery Act, 2016

28. The LSK proposed that the amendment to s. 1 of the Bribery Act, 2016 to change it into the
“Anti-Bribery” Act should also apply to the main title of the Act. The Committee noted that
if the amendment is passed, the main title of the Act would also change automatically.

29. The KLRC and the LSK noted that the amendment to s. 5 of the Act requires clarity with
regard to the term(s) it seeks to amend. The Committee agreed with this view and the need to
ensure the proper amendment was effected.

30. The ODPP noted that the proposed amendment to s. 7(1) of the Bribery Act should be in
relation to paragraph (b)(i) and not (b)(ii) for purposes of clarity. The Committee agreed with

this view and the need to ensure the amendment related to the proper paragraph.
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CHAPTER FOUR
4 COMMITTEE OBSERVATIONS
31. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

(1) The Bill contained various typographical and cross-referencing errors. In relation to the
amendments proposed to the Appellate Jurisdiction Act, Cap. 9, and the Official Secrets
Act, Cap. 187, the Bill sought to amend non-existent provisions and text. The Bill would
therefore require several amendments to ‘clean up’ or delete the affected provisions.

(2) The proposed amendments to the Leadership and Integrity Act were substantive in nature
and would require to be considered separately to ensure receipt of the widest possible
input from the public and the affected state agencies.

(3) The Judiciary had forwarded a Draft Bail and Bond Bill in its submissions. The Draft
proposals would have to be considered separately from the Bill which forms the basis of

this Report.
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CHAPTER FIVE
5 SCHEDULE OF AMENDMENTS

32. In view of the observations made, the Committee proposed the following amendments to the

Bill:

(1) THAT the Schedule to the Bill be amended in the proposed amendment to section 7(1)of
the Judicature Act by deleting the word “seventy” and substituting therefor the word
“forty-five”.

Rationale: Increasing the number of the judges of the Court by more than one hundred
and thirty-three per cent (133%) is not justifiable in the current economic climate without
a proper and urgent justification. Increasing the number of the Court to a maximum of
forty-five (45) judges of Appeal represents a fifty per cent (50%) increase of the current
maximum number of judges that may be appointed to the Court of Appeal. The increment

takes into account the current caseload of the Court and the fact that the Court establishes

panels of three judges per matter.

(2) THAT the Schedule to the Bill be amended by deleting the proposed amendments to the
Appellate Jurisdiction Act.

Rationale: The amendments refer to non-existent provisions.

(3) THAT the Schedule to the Bill be amended in the proposed amendments to section 146
of the Penal Code by deleting the expression “person with mental disability” and
substituting therefor the expression “person suffering from mental disorder”.

Rationale: To align the expression with the terms used in the Mental Health Act, Cap.

348.

(4) THAT the Schedule to the Bill be amended in the proposed amendments to section 83 of
the Criminal Procedure Code by inserting the words “Principal Prosecution Counsel”
immediately after the words “Senior Prosecution Counsel,” appearing in the new section
83(1).

Rationale: To.inelude “Principal Prosecution Counsel” in the list of Prosecution Counsel

-
= trRg

contained in.section-§3:4 - -

PR
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(5) THAT the Schedule to the Bill be amended in the proposed amendments to section 125(2)
of the Evidence Act by deleting the expression “person with mental disability” and
substituting therefor the expression “person suffering from mental disorder™.

Rationale: To align the expression with the terms used in the Mental Health Act, Cap.

348.

(6) THAT the Schedule to the Bill be amended by deleting the proposed amendments to the
Official Secrets Act.
Rationale: The amendment seeks to delete and replace words that do not form part of the

text of the sections targeted for amendment.

(7) THAT the Schedule to the Bill be amended by deleting the proposed amendments to
section 62 of the Anti-Corruption and Economic Crimes Act, 2003.
Rationale: The proposal prejudices a person who has not been charged in court and
therefore unfairly infringes on the person’s constitutional rights. Even in the absence of
the proposed amendment, the EACC and the ODPP still retain the right to seek the
intervention of the Court in the event they obtain evidence of concealment, alteration,
destruction or removal of records, documents or other evidence; intimidation or threats to

witnesses; or interference with investigations.

(8) THAT the Schedule to the Bill be amended in the proposed amendment to section 38 of
the Judicial Service Act, 2011 by deleting the words “National Assembly” and
substituting therefor the word “Parliament”.

Rationale: To align the amendment with Article 254(1) of the Constitution which

requires Commissions and Independent Offices to submit annual reports to Parliament.

(9) THAT the Schedule to the Bill be amended in the proposed amendment to the Vetting of

Judges and magistrates Act, 2011 by deleting the expression “No. 2 of 2010” and

substituting therefor the expression “No. 2 of 2011 o

Rationale: To correct a typographical error.

(10) THAT the Schedule to the Bill be amended in the proposed amendment to section 53 of
the Kenya National Commission on Human Rights Act, 2011 by deleting the words

“National Assembly” and substituting therefor the word “Parliament”.
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Rationale: To align the amendment with Article 254(1) of the Constitution which

requires Commissions and Independent Offices to submit annual reports to Parliament.

(11) THAT the Schedule to the Bill be amended by deleting the proposed amendments to
section 12A of the Leadership and Integrity Act, 2011.

Rationale: The proposal to vet all applicants for employment or appointment to public
office would present a challenge to the capacity and resources of the EACC. The

amendment is substantive in nature and its consideration requires separate and additional

input from the public and the EACC.

(12) THAT the Schedule to the Bill be amended by deleting the proposed amendments to
section 19 of the Leadership and Integrity Act, 2011.

Rationale: The amendment refers to an expression that does not form part of the text of

the section.

(13) THAT the Schedule to the Bill be amended by deleting the proposed amendment to

section 5 of the Bribery Act, 2016 and substituting therefor the following amendment—

Provision Amendment

5(1) Delete the word «, who” appearing immediately after the
words “another person’’ and substitute therefor the words “if

the person offering, promising or giving”

Rationale: To direct the proposed amendment to the relevant text of section 5.
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