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LIST OF ABBREVIATIONS AND ACRONYMS

NA — National Assembly

UN — United Nations

AG — Attorney-General

UNCRC — United Nations Convention on the Rights of the Child
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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Departmental Committee on Social Protection on the
Ratification of The Hague Convention on the Civil Aspects of International Child Abduction; Hague
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of
Parental Responsibility and Measures for the Protection of Children, and The Hague Convention on
the International Recovery of Child Support and Other Forms of Family Maintenance.

Pursuant to section 8 of the Treaty Making and Ratification Act, 2012 and National Assembly
Standing Order 170A, the three Conventions were committed to the Committee for consideration and
reporting to the House. In compliance with Article 118 (b) of the Constitution, section 8 of the Treaty
Making and Ratification Act, 2012 and Standing Oder 170A, the Committee placed an advertisement
in the print media on 15" March, 2023, inviting the public to submit memoranda on the three
Conventions. The memoranda were to be received on or before 30t March, 2023. At the close of the
submission deadline, the Committee had not received any memorandum relating to the Conventions.
The Committee also held a meeting on Friday, 14" April, 2028 with the Ministry of Labour and Social
Protection, Ministry of Foreign and Diaspora Affairs and the Office of the Attorney-General to discuss
the conventions.

The Committee observed that The Hague Convention on the Civil Aspects of International Child
Abduction was to protect children from the harmful effects of international abduction by encouraging
prompt return of abducted children to their country of habitual residence and to organize or secure the
effective rights of access to a child. Further, the Committee observed that The Hague Convention on
Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protection of Children sought to empower competent authorities
to protect children and cooperate in a varied range of cross-border situations, offering States practical
means to fulfil international obligations arising from the United Nations Convention on the Rights of
the Child. The Committee also observed that The Hague Convention on the International Recovery of
Child Support and Other Forms of Family Maintenance sought to ensure the effective international
recovery of child support and other forms of family maintenance.

Pursuant to section § of the Treaty Making and Ratification Act, 2012 as read together with Standing
Order 170A, the Committee recommends that the House approves the Ratification of:

1. The Hague Convention on the Civil Aspects of International Child Abduction;
The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children;
and

8. The Hague Convention on the International Recovery of Child Support and Other Forms of
[Family Maintenance.

The Committee registers its appreciation to the Speaker of the National Assembly, Clerk of the
National Assembly for providing overall guidance and direction, the Office of the Director,
Departmental Committees and the Committee Secretariat for the technical and logistical support
extended during the consideration of the Conventions.

Finally, I take this opportunity to acknowledge and appreciate the Committee Members for their
patience, sacrifice and commitment, which enabled the Committee to consider the conventions within

the set timelines.
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Pursuant to section 8 of the Treaty Making and Ratification Act, 2012, National Assembly Standing
Order 170A and 199,it is my pleasant duty to table the Report of the Committee on the Ratification of
the Hague Convention on the Civil Aspects of International Child Abduction; Hague Convention on
Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protection of Children and Hague Convention on the
International Recovery of Child Support and Other Forms of Family Maintenance for debate and

adoption by the House.

Hon. Alice Wambui Nga'nga’, MP.
Chairperson, Departmental Committee on Social Protection
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CHAPTER ONE

1. PREFACE
1.1 Establishment and Mandate of the Committee

1. The Departmental Committee on Social Protection is one of the twenty Departmental Committees
of the National Assembly established under Standing Order 216 whose mandates pursuant to the
Standing Order 216 (5) are as follows:

t.  To wmwvestigate, inquire into, and report on all maiters relating to the mandate, management,
activities, administration, operations and estimates of the assigned Minaslries and departments;
a.  To study the programme and policy objectives of Ministries and departments and the effectiveness
of the implementation;
1. on a quarterly basis, monitor and report on the implementation of the national budget in respect
of its mandale;
tv.  To study and review all legislation referred to if;
v.  To study, assess and analyse the relative success of the ministries and depariments as measured by
the results obtained as compared with their stated objectives;
vi. To investigate and inquire into all matters relating to the assigned Ministries and departments
as they may deem necessary, and as may be referred lo them by the House;
vii.  To vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, except those under Standing Order 204 (Committee on Appointments);
vizi.  To examine lrealies, agreements and conventions;
ix. To make reports and recommendations to the House as oflen as possible, including
recommendaltion of proposed legislation;
z.  To consider reports of Commasstons and Independent Offices submatted to the House pursuant to
the provisions of Article 254 of the Constitution; and
xi.  To examine any questions raised by Members on a matter within its mandate.

1.2 Committee’s subjects

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider social welfare and security, pension matters, gender affairs, equality and affirmative
action, affairs of children, youth, persons with disability and senior citizens.

8. In executing its mandate, the Committee oversees the Ministry of Labour and Social Protection,
Ministry of Youth, Sports and the Arts and Ministry of Public Service, Gender and Affirmative
Action.
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1.3 Committee Membership

4. The Committee was constituted by the House on 27th October 2022 and comprises the following
Members:

Chairperson
Hon. Alice Wambui Nganga, MP
Thika Town Constituency

UDA Part

Vice-Chairperson
Hon. Hillary Kiplang’at Koskei, MP
Kipkelion West Constituency

UDA Party
Members

Hon. (Dr.) James Wambura Nyikal, M.P
Seme Constituency Hon. Sulekha Hulbale Harun, M.P.
ODM PARTY Nominated Member

UDM PARTY
Hon. Timothy Wanyonyi Wetangula, M.P.
Westlands Constituency Hon. Amina Abdullahi Dika, M.P.
ODM PARTY Tana River County

KANU PARTY
Hon. (Dr.) Lilian Achieng’ Gogo, M.P.
Rangwe Constituency Hon. Hussein Abdi Barre, M.P.
ODM PARTY Tarbaj Constituency

UDA PARTY
Hon. Mark Ogolla Nyamita, M.P.
Uriri Constituency Hon. Susan Nduyo Ngugi, M.P.
ODM PARTY Tharaka Nithi County

TSP PARTY
Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency Hon. Agnes Mantaine Pareiyo, M.P.
WDM-K PARTY Narok North Constituency

JUBILEE PARTY
Hon. Betty Njeri Maina, M.P.
Murang'a County Hon. Linet Chepkorir, M.P.
UDA PARTY Bomet County

UDA PARTY

Hon. Michael Wambugu Wainaina, M.P.
Othaya Constituency
UDA PARTY
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1.4 Committee Secretariat

5. The Committee is facilitated by the following staft:

Ms. Hellen L. Ekadeli
First Clerk Assistant /Head of Secretariat

Ms. Jemimah Waigwa Mr. Sakana Saoli
Senior Legal Counsel Third Clerk Assistant
Mr. Abdikafar Abdi Sheikh Mr. Adan Ahmed Abdi
Third Clerk Assistant Fiscal Analyst II

Ms. Grace Maneno Mr. Boniface Mugambi
Research Officer 111 Serjeant-At-Arms
Mr. Kevin Obilo Mr. Collins Mahamba
Media Relations Officer Il Audio Officer III
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CHAPTER TWO
2. INTRODUCTION

6. The Cabinet, during a meeting held on 22nd December 2016, approved a Cabinet Memo on the

ratification, acceptance and accession of:

(1) The Hague Convention on the Civil Aspects of International Child Abduction;

(2) The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children;
and

(8) The Hague Convention on the International Recovery of Child Support and Other Forms of
Family Maintenance

The Cabinet decision was communicated to the Principal Secretaries of the Ministry of East

African Community, Labour and Social Protection and directed to take appropriate action. The

memoranda were tabled in the National Assembly on the 4th April, 2017 and forwarded to the

relevant Departmental Committees for further review. The Committees did not conclude the
review by the end of the term of the 11th Parliament hence the re-submission of the Conventions
for consideration by the House pursuant to section 8 of the Treaty Making and Ratification Act,

2012 and Standing Order 170A.

~1

SUMMARY OF THE CONVENTIONS

A. THE HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION

8. The Hague Convention on the Civil Aspects of International Child Abduction of 25t October,
1980 is a multilateral treaty which entered into force on 1%t December, 1983. One hundred and
three (103) States are contracting Parties to the Convention.

9. The Convention has 45 Articles and its principal object is to protect children internationally from
the harmful effects of their wrongful removal or retention and establish procedures to ensure their
prompt return to the State of their habitual residence, as well as to secure protection for rights of
access.

Chapter 1 of the Convention provides for the scope of the Convention. Article 4 of the Convention
provides that the Convention applies to any child who was habitually resident in a contracting state
immediately before any breach of custody or access rights. However, the Convention ceases to apply
when the child attains the age of 16 years.

10. Chapter II of the Convention provides for the central authorities and provides that each State shall
designate central authority to discharge the duties which are imposed by the Convention upon such
authorities. Article 7 of the Convention obligates the central authorities to among other things,
take appropriate measures to initiate or facilitate the institution of judicial or administrative
proceedings, with a view to obtaining the return of the child or effective exercise of rights of access.
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11. Chapter I1I of the Convention provides for return of children and provides for the right to apply
for return to the relevant central authority seeking assistance in securing the return of the child.
This Chapter also provides for transmission of an application from one central authority to the
central authority of the Contracting State where the child is believed to be in and the duty of the
central authority to inform the applicant or referring central authority. The Chapter also defines
the duty of the central authority where the child is, to employ appropriate measures to obtain the
voluntary return of the child and the duty of the judicial and administrative authorities to act
expeditiously in proceedings for the return of children.

12. Chapter IV of the Convention provides for the rights of access. It provides that an application for
exercise of rights of access may be presented to central authorities and the authorities may initiate
or assist in the institution of proceedings with a view of protecting the rights of access.

15. Chapter V of the Convention provides for the general provisions which include the provision
defining the right to legal aid and advice for the nationals of the contracting states in any other
contracting states, for matters concerned with the application of the Convention.

Chapter VI of the Convention provides for the final clauses which include provisions on signing,
ratification, acceptance, approval and accession to the Convention by States.

B. THE HAGUE CONVENTION ON JURISDICTION, APPLICABLE LAW,
RECOGNITION, ENFORCEMENT AND COOPERATION IN RESPECT OF
PARENTAL RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF
CHILDREN;

14. The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children
entered into force on 1% January, 2002 and fifty-four (54) states are contracting parties to the
Convention. The Convention has a total of sixty-three (63) Articles.

15. Chapter I of the Convention provides for the scope of the Convention. The principal objects of the
Convention are:

(a) to determine the State whose authorities, have jurisdiction to take measures directed to
protection of the person or property of the child;

(b) to determine which law is to be applied by such authorities in exercising their
jurisdiction;

(c) to determine the law applicable to parental responsibility;

(d) to provide for the recognition and enforcement of such measures of protection in all

(e) Contracting States;

() to establish such co-operation between the authorities of the Contracting States as may
be necessary in order to achieve the purposes of this Convention.

”
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16. The Convention applies to children from the moment of their birth until they reach the age of
eighteen years. The Convention does not apply to the establishment or contesting of a parent-child
relationship; decisions on adoption, measures preparatory to adoption, or the annulment or
revocation of adoption; and the name and forenames of the child among other things.

17. Chapter Il of the Convention provides that the judicial or administrative authorities of the
Contracting State which is the child’s habitual resident, have the jurisdiction on protection of the
child’s person or property.

18. Chapter III of the Convention provides for the exercise of parental responsibility which is
governed by the law of the State of the child habitual residence and if the child habitual residence
changes, it is governed by the law of the State of the new habitual residence

19. Chapter IV of the Convention provides for recognition and enforcement of measures taken by
authorities and provides that the measures taken by the authorities of a Contracting State shall be
recognised by operation of law in all other Contracting States. However, recognition may be
refused on among other things, if such recognition is manifestly contrary to public policy of the
requested State, taking into account the best interests of the child.

20. Chapter V' of the Convention provides for the designation of central authorities by states,
cooperation of central authorities and spells out the functions of the authorities which include to
provide, on the request of a competent authority of another Contracting State, assistance in
discovering the whereabouts of a child where it appears that the child may be present and in need
of protection within the territory of the requested State.

21. Chapter VI of the Convention provides for the general provisions of the Convention which include
provisions on personal date gathered or transmitted under the Convention and confidentiality.

22. Chapter VII of the Convention provides for the final clauses which include provisions on signing,
ratification, acceptance, approval and accession to the Convention by States.

C. THE HAGUE CONVENTION ON THE INTERNATIONAL RECOVERY OF CHILD
SUPPORT AND OTHER FORMS OF FAMILY MAINTENANCE.

23. The Hague Convention on the International Recovery of Child Support and Other Forms of
Family Maintenance was entered into force on 23" November, 2007 and forty-six (46) states are
contracting parties to the Convention. The Convention has a total of sixty-five (65) Articles.

24. Chapter I of the Convention provides for the scope of the Convention. The principal objects of the
Convention are to ensure the effective international recovery of child support and other forms of
family maintenance, in particular by establishing a comprehensive system of cooperation between
the authorities of the Contracting states; by making available applications for the establishment of
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maintenance decisions; and providing for the recognition and enforcement of maintenance
decisions.

25. The Convention shall apply to maintenance obligations arising from a parent-child relationship
towards a person under the age of 21 years.

26. Chapter 11 of the Convention for administrative cooperation by obligating states to designate
central authorities and provides for the functions of central authorities which include to transmit
and receive applications and initiate or facilitate the institution of proceedings in respect of such
applications.

. Chapter 111 of the Convention provides for the procedure for making applications through the
central authorities and further provides that the requested State shall provide free legal assistance
in respect of all child support applications.

(S
=1

28. Chapter IV of the Convention provides for restrictions on bringing proceedings and provides that
where a decision is made in a Contracting State where the creditor is habitually resident,
proceedings to modify the decision or to make a new decision cannot be brought by the debtor in
any other Contracting State as long as the creditor remains habitually resident in the State where
the decision was made.

29. Chapters V and VI of the Convention provides for recognition and enforcement of decisions made
in one contracting state in another contracting state. Article 84 of the Convention provides that
the contracting States shall make available in internal law effective measures to enforce decisions
under the Convention. The measures may include —

i.wage withholding;

ii. garnishment from bank accounts and other sources;

iii. deductions from social security payments;

iv. lien on or forced sale of property;

v.tax refund withholding;

vi. withholding or attachment of pension benefits;

vii. credit bureau reporting;

viii. denial, suspension or revocation of various licenses (for example, driving licenses);

ix.the use of mediation, conciliation or similar processes to bring about voluntary compliance.

—

30. The Convention further provides that Contracting States shall promote, including by means of
international agreements, the use of the most cost-effective and efficient methods available to

transfer funds payable as maintenance.

31. Chapter VII of the Convention provides for the right of a public body to act in place of an
individual to whom maintenance is owed or to seek reimbursement of benefits provided to the
creditor in place of maintenance shall be governed by the law to which the body is subject.

#
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32. Chapter IX of the Convention provides for the general provisions of the Convention which include
provisions on personal data gathered or transmitted under the Convention and confidentiality.

83. Chapter X of the Convention provides for the final provisions which include provisions on signing,
ratification, acceptance, approval and accession to the Convention by States.

T e e e e e
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CHAPTER THREE

3. CONSIDERATION OF THE CONVENTIONS

34. Pursuant to Article 118 (b) of the Constitution and section 8 of the Treaty Making and
Ratification Act, 2012 and Standing Oder 170A, the Clerk placed an advertisement in the print
media on 15t March, 2023, inviting the public to submit memoranda on the three Conventions.
The memoranda were to be received on or before 30 March, 2023. At the close of the submission
deadline, the Committee had not received any memorandum relating to the Conventions.

35. The Committee also held a meeting on Friday, 14t April, 2023 with the Principal Secretary, State
Departmental of Social Protection, the Registrar of Treaties, Ministry of Foreign and Diaspora
Affairs and the Office of the Attorney-General.

A. SUBMISSIONS BY THE PRINCIPAL SECRETARY, DEPARTMENTAL OF SOCIAL
PROTECTION

Mr. Joseph Mogosi Motari, MBS Principal Secretary, State Department of Social Protection
informed the Committee as follows in relation to The Hague Convention on the Civil Aspects
of International Child Abduction:

86. The Hague Convention of 25th October 1980 on the Civil Aspects of International Child
Abduction, also known as, The Hague Abduction Convention is a multilateral treaty which was
concluded on 25th October 1980 and entered into force between the signatories on 1st December
1983. One Hundred and three (108) states are contracting parties to the convention (as of
November, 2022). The Convention contains 45 articles.

37. The purpose of the convention is to protect Children from the harmful effects of international
abduction by encouraging the prompt return of abducted children to their country of habitual
residence and to organize or secure the effective rights of access to a child. Custody and visitation
matters should generally be decided by the proper court in the Country of the child’s habitual
residence. Once a Country ratifies the Convention, it is obligated to establish a Central Authority
to assist in locating the child and if possible, facilitate the voluntary return of the child or amicable
resolution of disputes and make administrative arrangements to secure the child’s safe return.

38. The Convention provides for a procedure for the prompt return of children, who have been
wrongfully removed or retained, to the State of their habitual residence, unless it is not in the best
interest of the child.

39. The return order is designed to restore the status quo that existed prior to the wrongful removal
or retention and to deprive the taking persons of any advantage gained as a result of the wrongful
removal or retention as a deterrence to international abductions. A return order is not a decision
on the merits of custody. It is simply an order that a child be returned to the jurisdiction that is
most appropriate to determine custody and access.

Report of the Deparemental Committee on the Ratification of The Hague Convention on the Civil Aspects of International Child

Abduction; Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental PAGE 470
Responsibility and Measures for the Protection of Children and The Hague Convention on the International Recovery of Child -
Support and Other Forms of Family Maintenance.



40. The Convention provides for certain exceptions to return:

a) Where it is demonstrated that the child is settled in the new environment.

b) If the person or institution having care of the person of the child was not actually
exercising the custody rights at the time of removal or retention.

c) If the person had consented or subsequently agreed to the removal or retention of the
child.

d) Where there is a grave risk that the return would expose the child to physical or
psychological harm.

e) If the child has attained an age and degree of maturity at which it is appropriate to take
the child’s views and he or she objects to the return.

f) If the return would not be permitted by the fundamental principles of the requested
State relating to the protection of human rights and fundamental freedoms.

Justification for Ratification

41. Kenyan Court orders may not be recognized internationally therefore; ratification of the
Convention will provide a framework for Kenya to work with other countries to resolve
international child abduction cases.

42. The Convention is in tandem with the United Nations Convention on the Rights of the Child, the
African Charter on the Rights and Welfare of the Child, the Constitution of Kenya and the
Children Act 2022 on right to parental care and protection of children from abduction.

Constitutional and Legislative Implication

43. The ratification of this Convention will not call an amendment for the Constitution. However,
Kenya may need to undertake the review of existing policies and develop cohesive protocols to
enable participation and harmonization activities.

Obligations Imposed by The Hague convention

44. Each Contracting State is required to designate a Central Authority to discharge duties under the
Convention and to promote cooperation, collaboration and a harmonious working relationship with
Central Authorities in other countries to achieve the objects of the Convention.

Financial Implications
45. The financial requirements during implementation of the Convention will be catered for during the

normal budgetary estimates of the relevant Ministries, Departments and Agencies.

Ministerial Responsibility
46. The Ministry of Labour and Social Protection will be responsible for the implementation of the
convention. The Office of the Attorney General and Ministry of Foreign and Diaspora Affairs will

coordinate the reporting process.

o e e e e i 3 T e e S S A i TR S B LS s e ai e s i

Report of the Departmental Committee on the Ratification of The Hague Convention on the Civil Aspects of International Child

Abduction; Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental PAGE 16/9
Responsibility and Measures for the Protection of Children and The Hague Convention on the International Recovery of Child ) h
Support and Other Forms of Family Maintenance.



Recommendations to the National Assembly
47. The Ministry of Labour and Social Protection recommends that the National Assembly considers

and approves Kenya's ratification/accession of the 25th October 1980 Convention on the Civil
Aspects of International Child Abduction (Hague Abduction Convention).

The Principal Secretary, State Department of Social Protection informed the Committee as
follows in relation to The Hague Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the
Protection of Children;

48. The Convention enables competent authorities to protect children and cooperate in a varied range
of cross-border situations, offering States practical means to fulfil international obligations arising
under the United Nations Convention on the Rights of the Child (UNCRC). It applies to a wide
range of civil measures for the protection of a child and a child’s property. This includes; orders
concerning parental responsibility and contact, public measures of protection and care; and matters
of protection of children’s property. The Convention applies to children from birth to the age of 18.
Its purpose is to;

a) determine the competent authority to take measures directed to the protection of the
person or the property of the child;

b) designate the law applicable to measures of protection and parental responsibility;

c) provide for a framework enabling the recognition and enforcement of measures of
protection among Contracting Parties, and

d) establish a cooperation mechanism between the authorities of the Contracting Parties.

49. The Convention provides frameworks for the resolution of disputes relating to custody and contact
that may arise when parents are separated and living in different countries. The cooperation
provisions provide for exchange of information where necessary and offer a structure through
which, by mediation or other means, voluntarily agreed solutions may be found.

50. The Convention reinforces the 1980 Child Abduction Convention by underlining the primary role
played by the authorities of the child’s habitual residence in deciding the matters that affect the
child in the long term. It also adds to the efficacy of any urgent protective measures ordered by a
judge when returning a child to their State of habitual residence.

51. The cooperation procedures provided for by the Convention are helpful in the growing number of
circumstances in which unaccompanied minors cross borders and find themselves at risk. The
Convention protects refugee and internationally displaced children in different ways. The
Convention provides for cooperation between Contracting Parties in order to locate the child. The
authorities competent to take any necessary measures of protection, including the placement of the
child in alternative care. The Convention also provides the frameworl for the exchange of any
necessary information between the authorities in the receiving States and the States of origin.
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52. The Convention provides for cooperation between Contracting Parties in relation to cases in which
children are being placed in alternative care, such as foster care, kinship care and Kafala
(Islamic)across borders.

Justification for Ratification

53. The Convention establishes a framework for the co-ordination of legal systems, and for
international judicial and administrative cooperation on issues of parental disputes over custody
and contact; unaccompanied minors and alternative care placement of children across borders. It
also reinforces the 1980 Child Abduction Convention by outlining the critical role that the
authorities of the child’s habitual residence play in making decisions that will have a long-term
impact on the child. The Convention is in tandem with the United Nations Convention on the
Rights of the Child, the African Charter on the Rights and Welfare of the Child, the Constitution of
Kenya and the Children Act 2022 on the right to parental care and protection of the child.

Constitutional & Legislative Implications

54. The ratification of this Convention will not cause an amendment to the Constitution. However,
Kenya may need to review existing legislations, policies and develop cohesive protocols to enable
participation and harmonization activities and promote cooperation, collaboration and harmonious
working relationship with Central Authorities in other countries to achieve the objects of the
Convention.

Financial Implications

55. The financial requirements during implementation will be catered for during the normal budgetary
estimates of the relevant Ministries, Departments and Agencies.

Ministerial Responsibility

56. The Ministry of Labour and Social Protection will be responsible for the implementation of the
convention. The Office of the Attorney General and Ministry of Foreign and Diaspora Affairs will
coordinate the accession and reporting processes.

Recommendations to the National Assembly

57. The Ministry of Labour and Social Protection recommends that the National Assembly considers
and approves Kenya's ratification/accession of the 19th October 1996 Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-operation in respect of Parental Responsibility
and measures for the Protection of Children or Hague Convention 1996 (The Hague Convention
on Parental Responsibility and Protection of Children, or Hague Convention 1996)

The Principal Secretary, State Department of Social Protection informed the Committee as
follows in relation to The Hague Convention on the International Recovery of Child Support
and Other Forms of Family Maintenance:
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58. The Convention applies to child support cases. The Convention also applies to the recognition and
enforcement of spousal support when made together with claim for child support. The object of the
Convention is to ensure the effective international recovery of child support and other forms of
family maintenance, in particular by -

a. establishing a comprehensive system of co-operation between the authorities of
the Contracting States;

b. making available applications for the establishment of maintenance decisions;

c. providing for the recognition and enforcement of maintenance decisions; and

d. requiring effective measures for the prompt enforcement of maintenance

59. Maintenance decisions that can be recognized and enforced by the Contracting Parties include a
settlement or agreement concluded before, or approved by, a judicial or administrative authority.
It may also include payment of arrears, backdated maintenance, interest payable and a
determination of costs and expenses. Maintenance obligations prior to the signing of the
Convention will be applicable so long as person is under the age of 21years.

60. The Convention provides for a system of Central Authorities in all Contracting Parties and
imposes general obligations on these authorities, such as cooperating with one another;
transmitting and receiving applications (i.e, applications for recognition, enforcement,
establishment, or modification of a decision); initiating or facilitating the institution of proceedings;
assisting in locating a debtor or creditor or obtaining information about the resources of either; and
encouraging amicable solutions, among others.

Justification for Ratification
61. The Convention ensures effective recovery of child support and other forms of family maintenance
in Contracting States.

Constitutional and legislative implication

62. Ratification of the Convention will not necessitate amendments to the Constitution of Kenya.
However, Kenya may need to undertake the review of existing legislations, policies and develop
cohesive protocols to enable participation and harmonization activities.

Obligations Imposed by The Hague convention

63. Each Contracting State is required to designate a Central Authority to discharge duties under the
Convention and to promote cooperation, collaboration and a harmonious working relationship with
Central Authorities in other countries to achieve the objects of the Convention.

Financial Implications
64. The financial requirements during implementation of the Convention will be catered for during the
normal budgetary estimates of the relevant Ministries, Departments and Agencies.

Ministerial Responsibility

65. The Ministry of Labour and Social Protection will be responsible for the implementation of the
convention. The Office of the Attorney-General and Ministry of Foreign and Diaspora Affairs will
coordinate the reporting process.

Recommendations to the National Assembly
66. The Ministry of Labour and Social Protection recommends that the National Assembly considers
and approves Kenya's ratification/accession of the 23rd November 2007, Convention on the
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international recovery of child support and other forms of family maintenance (Hague Maintenance
Convention).

B. SUBMISSIONS BY THE REGISTRAR OF TREATIES AT THE MINISTRY OF
FOREIGN AND DIASPORA AFFAIRS, AMBASSADOR JAMES WAWERU

The Registrar of Treaties at the Ministry of Foreign and Diaspora Affairs informed the
Committee as follows in relation to The Hague convention of 25 October 1980 on the civil
aspects of international child abduction (Hague Abduction Convention):

67. The Convention aims to stop the improper removal of minors. Children are being abducted
internationally at an increasing rate. All children have the right to continue having frequent,
intimate relationships with both parents under the United Nations Convention on the Rights of the
Child. A parent who abducts their child is violating the right.

68. The Convention attempts to reduce the rising number of child abductions. The United Nations
General Assembly is concerned about the increasing number of parental kidnappings of children in
cases of discord or separation between couples of different nationalities, as well as the numerous
difficulties that parents and appropriate authorities face in locating these children and ensuring
their safe return.

69. The Convention facilitates the prompt and safe return of children among State parties to the
Convention. Abducted children are cut off from the parents and relatives; they are alienated from
their cultural heritage. The UN Convention on the Rights of the Child, which has been ratified by
over 150 countries including Kenya, states that children have the right to maintain personal
relations and direct contact with both parents on a regular basis even in cases where they are
separated by borders (Articles 9, 10 and 11).

The Registrar of Treaties at the Ministry of Foreign and Diaspora Affairs further informed
the Committee as follows in relation to The Hague Convention on Jurisdiction, Applicable
Law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and
Measures for the Protection of Children:

70. The Convention offers a chance to forge links between legal systems with various cultural and
religious traditions. The Convention establishes a framework for the co-ordination of legal
systems, and for international judicial and administrative co-operation.

71. The Convention offers a framework for resolving custody and violation issues that may arise when
parents are divorced and reside in different countries. The Convention prevents the issues that
might develop if courts from multiple nations had jurisdiction to decide certain cases, giving
primacy to the authorities where the child is a habitual resident.
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72. The Child Protection Convention strengthens the Child Abduction Convention of 1980 by
emphasizing the crucial role that the authorities of the child's habitual residence play in making
decisions that will have a long term impact on the child.

78. The Convention provides cooperation procedures that are helpful in the increasing number of
situations in which unaccompanied minors cross borders and find themselves at risk. It also
provides for cooperation in locating the child, identifying which country's authorities are qualified
to take any necessary protective measures, and providing for cooperation between national
authorities in the receiving country and country of origin in exchanging necessary information,
whether the unaccompanied minor is a refugee, asylum seeker, displaced person, or simply a
teenage runaway.

74. The Convention provides for co-operation between States in relation to the growing number of
cases in which children are being placed in alternative care across frontiers such as fostering or
other long-term arrangements falling short of adoption. In circumstances where children are
placed in alternative care, such as foster care or kinship care, across boundaries, the Convention

calls for collaboration between Contracting Parties.

The Registrar of Treaties at the Ministry of Foreign and Diaspora Affairs further informed
the Committee as follows in relation to The Hague Convention on the International
Recovery of Child Support and Other Forms of Family Maintenance:

75. The Convention ensures the effective international recovery of child support and other forms of
family maintenance while the Protocol is designed to offer greater legal certainty and predictability
to maintenance creditors and debtors.

76. The Hague Maintenance Convention governs the extraterritorial enforcement of judicial decisions
regarding child support and other forms of family support extraterritorially.

The Registrar of Treaties further informed the Committee as follows in relation to the three
Hague Conventions:

Obligations imposed by the three Hague Conventions
77. States parties are obligated to inter alia: -
a. To coordinate national Central Authorities in the discharge of their duties under the
Conventions; and
b. To promote cooperation, collaboration and a harmonious working relationship amongst
the competent authorities in their respective States to achieve the objects of these

Conventions.

78. There are no foreseeable adverse challenges of ratification/accession of these Convention save that:
a) There is need to sensitize the Judiciary and key Government Ministries and
Departments on the obligations under these Conventions.
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b) The key Ministries will also be required to streamline administrative processes to
ensure the objectives of the Convention are met.

c¢) Cultures and family law vary greatly from one country to the next. Lack of legislation
concerning shared custody in some countries with which Kenya will be expected to
cooperate may hinder full implementation.

d) The is need for harmonization/comparative law analysis to be undertaken.

79. The signing and ratification/accession by Kenya will demonstrate Kenya's commitment to the
collective action to the improved regulation of subject matter of the Conventions and this will
bring about positive consequences both to the Country and Contracting States.

Constitutional and Legislative Implications

80. The Conventions are consistent with the Constitution and promote constitutional values and
objectives. They do not allude to an amendment of the Constitution. Kenya will have to enact
domestic legislation; or amend existing relevant legislation and polices to enable implementation of
the Conventions. Other non-legislative, yet practical measures that Kenya may need to undertake
include: the review of existing policies and develop cohesive protocols to enable participation in
harmonization activities.

Implications to the Counties

81. The obligations imposed under the Protocols are under the purview of the National Government.

Financial Implications
82. The financial requirements during implementation will be catered for during the normal budgetary
estimates of the relevant Ministries, Departments and Agencies.

Ministerial Responsibility

83. The Ministry that will be responsible for the implementation and any activity in regard to the
Conventions is the Office of the Attorney-General and Department of Justice being the Central
Authority. The Office of the Attorney-General and Department of Justice and the Ministry of
Foreign and Diaspora Affairs will coordinate the reporting process on State obligations pursuant
to the Treaty Making and Ratification Act No 4:5. of 2012.

Reservations
84. The Conventions permit States to submit reservations and declarations when ratifying/acceding
the Conventions on condition that it is compatible with the objects and purpose.
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Recommendations to the National Assembly
85. On consideration of the aforementioned facts, the National Assembly is invited to:
(i) Note the contents of the Memorandum;

(ii) Consider and approve Kenya's Ratification/accession of the:

i. 25 October 1980 Convention on the Civil Aspects of International Child
Abduction (Hague Abduction Convention).

ii. 19 October 1996 Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in respect of Parental Responsibility and
Measures for the Protection of Children or Hague Convention 1996 (The
Hague Convention on parental responsibilily and protection of children, or Hague
Convention 1996).

iii. 23 November 2007 Convention on the International Recovery of Child
Support and Other Forms of Family Maintenance (Hague Maintenance
Conventron); and
(iii) Direct the Cabinet Secretary for Foreign and Diaspora Affairs to prepare and deposit
the relevant instruments with the relevant Depository.
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CHAPTER FOUR

4. OBSERVATIONS

86. Pursuant to section 8 of the Treaty Making and Ratification Act, 2012 as read with Standing Order
170A and having considered the conventions, the Committee made the following observations:

(1) The Hague Convention on the Civil Aspects of International Child Abduction shall protect
children from the harmful effects of their wrongful removal or retention and ensure their
prompt return to the country, as well as secure the protection for the rights of access.

(2) With the rising cases of child abduction, The Hague Convention on the Civil Aspects of
International Child Abduction shall protect children from abduction by allowing cooperating
between Kenyan authorities and the authorities of other contracting states to ensure safe return
of children to the country.

(8) The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of children
shall ensure the recognition and enforcement of decisions made by Kenyan courts relating to
parental responsibility in other contracting states.

(4) The Conventions create structures for co-operation and sharing of information between Kenya
and the authorities of other Contracting States relating to applications for custody and access
rights, parental responsibility and maintenance orders.

(56) The Hague Conventions eliminate existing legal and administrative challenges and allow for
international civil cooperation in child protection issues.

(6) The Conventions provide for the right to legal aid and advice for Kenyan nationals as if they
were nationals of the other contracting states, for matters concerned with the application of the
Conventions.

(7) The recognition and enforcement provisions avoid the need for re-litigating custody and access
issues and shall ensure that decisions taken by the Kenyan courts are recognized and
enforceable in other contracting states hence promoting the right of access to justice for
Kenyan nationals.

(8) The Conventions shall enable the Ministry of Labour and Social Protection to protect children
and cooperate in a varied range of cross-border situations, offering the country practical means
to fulfil international obligations arising under the United Nations Convention on the Rights of
the Child (UNCRC).

(9) The Conventions provide for various remedies relating to custody, access rights, parental
responsibility and maintenance cases that may arise when parents are separated and living in
different countries. The remedies include wage withholding; garnishment from bank accounts
and other sources; deductions from social security payments; tax refund withholding;
withholding or attachment of pension benefits; credit bureau reporting; denial, suspension or
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revocation of various licenses and the use of mediation and conciliation to ensure voluntary
compliance.

(10) The Conventions shall ensure the promotion of rights of children as enshrined under Article
53 of the Constitution including the right to be protected from neglect and abuse and the right
to parental care and protection.

(11) The Conventions shall ensure that the country fulfill its international commitments as
espoused in the UN Conventions on the rights of children.

(12) The Conventions are in line with the Constitution. However, there may be need to review the
Children Act, 2022 to ensure the provisions of the Conventions have been fully implemented.

(18) There are many pending cases relating to custody, access rights, parental responsibility and
maintenance and once the Conventions are ratified, it shall facilitate the expeditious disposal of
the cases through the prescribed recognition and enforcement procedures provided for in the
Conventions.

(14) The Conventions provide for exchange of information between Kenya and authorities of other
countries and create structures through which disputes shall be resolved amicably through
judicial and non-judicial procedures including through the application of alternative dispute
resolution mechanisms.

(15) The Cabinet Secretary, Ministry of Labour and Social Protection and the Office of the
Attorney should ensure the full implementation of the Conventions, upon ratification.

(16) There is need for the Cabinet Secretary, Ministry of Labour and Social Protection and the
Office of the Attorney to inform the public of the provisions of the Conventions to allow
Kenyans who may have pending custody, parental responsibility and maintenance related cases
to make applications under the Conventions, for prompt and effective disposal of the cases.

(17) There is need for consultation and cooperation between the Ministry of Labour and Social
Protection, the office of the Attorney-General, the Ministry of Foreign and Diaspora Affairs,
the Judiciary and Kenyan Foreign Missions in seeking to facilitate the effective recognition and
enforcement of court decisions relating to children matters in other contracting states.
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CHAPTER FIVE

5. RECOMMENDATIONS

87. Pursuant to section 8 of the Treaty Making and Ratification Act, 2012 as read with Standing Order
170A, the Committee recommends that the House APPROVES the Ratification of

) The Hague Convention on the Civil Aspects of International Child Abduction;

) The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of
Children; and

(8) The Hague Convention on the International Recovery of Cluld Support and Other Forms of
Family Maintenance. i e e
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AGENDA

1. Prayers

Preliminaries

Matters Arising

Adoption of report on three Hague treaties
Any Other Business

Adjournment/Date of the Next Meeting
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MIN. NO. NA/DC-SP/2023/195: PRELIMINARIES
The Chairperson called the meeting to order ten minutes past four o'clock (4.10 p.m.) and

prayers said by the Chairperson.
MIN.NO. NA/DC-SP/2023/196: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Michael Wambugu, M.P. and
seconded by Hon. Amina Dika, M.P.

MIN. NO. NA/DC-SP/2023/197: COMMITTEE OBSERVATIONS IN THE THREE
HAGUE TREATIES FOR RATIFICATION.

The Committee in its deliberations and meetings held with stakeholders made the
following observations. That;-

(1) The Hague Convention on the Civil Aspects of International Child Abduction shall
protect children from the harmful effects of their wrongful removal or retention and
ensure their prompt return to the country, as well as secure the protection for the
rights of access.

(2) With the rising cases of child abduction, The Hague Convention on the Civil
Aspects of International Child Abduction shall protect children from abduction by
allowing cooperating between Kenyan authorities and the authorities of other
contracting states to ensure safe return of children to the country.

(8) The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement
and Cooperation in Respect of Parental Responsibility and Measures for the
Protection of children shall ensure the recognition and enforcement of decisions
made by Kenyan courts relating to parental responsibility in other contracting
states.

(4¢) The Conventions create structures for co-operation and sharing of information
between Kenya and the authorities of other Contracting States relating to
applications for custody and access rights, parental responsibility and
maintenance orders.

(56) The Hague Conventions eliminate existing legal and administrative challenges and
allow for international civil cooperation in child protection issues.























































































































































































