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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
consideration of the Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) which was
published on Wednesday 16" November, 2022.

The Bill was read for the first time in the House on Wednesday 8" March, 2023 and thereafter committed
to the Departmental Committee on Justice and Legal Affairs for consideration and reporting to the House
pursuant to the provision of Standing Order 127.

The Bill has two (2) clauses and seeks to amend the Penal Code Cap. 63 by repealing section 182 which
prescribes the offence of idle and disorderly persons. The proposal aims to protect members of the public
from unwarranted harassment implicated upon them by law enforcers.

In compliance with Article 118(b) of the Constitution and Standing Order 127(3), the Clerk of the National
Assembly placed an advertisement in the print media on Friday 10" March, 2023 inviting the public to
submit memoranda by way of written statements on oath (affidavit) on the Bill. In addition, the Clerk of
the National Assembly vide letter dated 27" March, 2023 of Ref. No. NA/DDC/JLAC/2023/031 invited
key stakeholders to submit views on the Bill. The memoranda were to be received on or before Friday 24"
March, 2023 at 5.00 pm (East African Time). By the close of the submission deadline, the Committee had
received seven memoranda.

Further, the Committee invited key stakeholders to attend a public participation forum on Thursday 4"
May, 2023 vide letter dated 25" April, 2023 of Ref. No. NA/DDC/JLAC/2023/039. The Judiciary, the
National Police Service, the Independent Policing Oversight Authority (IPOA), Uraia Trust and Mzalendo
attended the forum and gave their views on the Bill which the Committee considered in the preparation of
this report.

While considering the Bill, the Committee observed from a majority of the submissions received that
Section 182 of the Penal Code has been abused by law enforcement agencies to harass the public and
infringe on fundamental human rights and freedoms. In this regard, the Committee is in agreement with
the sponsor of the Bill that the Section be repealed.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of the
Committee on its consideration of the Penal Code (Amendment) Bill (National Assembly Bill No. 56 of
'022). The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for
the logistical and technical support accorded to it during its consideration of the Bill. The Committee
further wishes to thank the Kenya Law Reform Commission (KLRC), the Kenya National Commission
on Human Rights (KNCHR), the Independent Policing Oversight Authority (IPOA), the Attorney General,
the Law Society of Kenya (LSK), the National Police Service, the Judiciary, Uraia Trust and Mzalendo
for submitting memoranda on the Bill. Finally, I wish to express my appreciation to the Honourable
Members of the Committee and the Committee Secretariat who made useful contributions towards the
preparation and production of this report.

It is my pleasure to report that the Committee has considered the Penal Code (Amendment) Bill (National
Assembly Bill No. 56 of 2022) and have the honour to report back to the National Assembly with the
recommendation that the Bill be approved without amendments.
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Hon. Murugara George Gitonga, MP
Chairperson, Departmental Committee on Justice and Legal Affairs
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CHAPTER ONE

1 PREFACE
1.1 [Establishment of the Committee

1. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i

ii.

iii.

v

V.

Vi,

Vil.

Viil.

X

Xi.

To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned ministries
and departments;

To study the programme and policy objectives of ministries and departments and the
effectiveness of the implementation;

To, on a quarterly basis, monitor and report on the implementation of the national budget
in respect of its mandate;

To study and review all legislation referred to it;

To study, assess and analyse the relative success of the ministries and departments as
measured by the results obtained as compared with their stated objectives,

To investigale and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the House;
To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments);

To examine treaties, agreements and conventions,

To make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation;

To consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

To examine any questions raised by Members on a matter within its mandate.
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1.2 Mandate of the Committee
2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider':-
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, Integrity and Anti-corruption;
f) Correctional services;
g) Community service orders and witness protection;
h) Constitutional Affairs;
1) Sovereign immunity;
1) Elections including referenda;
k) Human rights;
[) Political parties; and
m) The State Law Office’ including insolvency, law reform, public trusteeship, marriages and legal
education.
3. Inexecuting its mandate, the Committee oversees the following Ministries/Departments:
a) State Department of Correctional Services;
b) State Law Office and Department of Justice;
¢) The Judiciary;
d) Judicial Service Commission;
e) Office of the Director of Public Prosecutions;
f) Ethics and Anti-Corruption Commission;
g) Independent Electoral and Boundaries Commission;
h) Commission on Administrative Justice;
i) Office of the Registrar of Political Parties;
j)  Witness Protection Agency;
k) Kenya National Commission on Human Rights;

) Kenya Law Reform Commission; and

! National Assembly Standing Orders, 6™ Edition.
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m) Council of Legal Education.
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1.3 Committee Membership

4. The Departmental Committee on Justice and Legal Affairs was constituted by the House on 27"

October, 2022 and comprises the following Members:

Chairperson

Hon. Murugara George Gitonga, MP
Tharaka Constituency

UDA Party

Vice-Chairperson

Hon. Mutuse Eckomas Mwengi, OGW, MP
Kibwezi West Constituency

[Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang’ Tom Joseph, MP
Ruaraka Constituency

ODM Party

Hon. Junet Mohamed, CBS, MP
Suna East Constituency

ODM Party

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency

ODM Party

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency

UDA Party

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency

UDA Party

Hon. Makali John Okwisia, MP
Kanduyi Constituency

FORD-Kenya

MCCP Party

Members

Hon. Muriu Wakili Edward, MP
Gatanga Constituency

UDA Par

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Par

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency

UDA Party

Hon. Mogaka Stephen M, MP
West Mugirango Constituency

Jubilee Party

Hon. Aden Daud, EBS, MP
Wajir East Constituency

Jubilee Par

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)

Jubilee Party

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Penal Code
(Amendment) Bill (National Assembly Bill No. 56 of 2022)
Page 9 of 22



1.4 Committee Secretariat

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho
Clerk Assistant I/Head of Secretariat

Mr. Ronald Walala Ms. Vivienne Ogega

Senior Legal Counsel Research Officer 111

Mr. Stanley Lagat Ms. Faith Jully

Senior Serjeant-At-Arms Public Communication Officer III
Ms. Winnie Kiziah Mr. Antony Kariuki

Media Relations Officer I1 Serjeant-At-Arms

Mr. Omar Abdirahim Ms. Fridah Ngari

Fiscal Analyst 11 Media Relations Officer III
Ms. Jael Ayiego Mr. Peter Mutethia

Clerk Assistant III Audio Officer I1I

Mr. Abdikafar Abdi Mr. Alex Amwatta

Clerk Assistant I11 Hansard Reporter II1

Mr. Alvin Ochieng’ Mr. Silas Opanga

Research Officer I1I Hansard Reporter 111
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CHAPTER TWO
2 OVERVIEW OF THE PENAL CODE (AMENDMENT) BILL (NATIONAL
ASSEMBLY BILL NO. 56 OF 2022)
2.1 Background
6. The Bill which was sponsored by Hon. David Gikaria, MP was published on Wednesday 16"
November, 2022 and read for the first time in the House on Tuesday 8" March, 2023. It was

thereafter committed to the Departmental Committee on Justice and Legal Affairs.

2.2  Summary of Legal Provisions
7. The Penal Code (Amendment) Bill seeks to amend the Penal Code, Cap. 63 by repealing Section
182 which provides for the offence of idle and disorderly persons as follows:
“The following persons—

a) Every common prostitute behaving in a disorderly or indecent manner in
any public place;
b) Every person causing, procuring or encouraging any person (o beg or
gather alms;
¢) Deleted by Act No. 61 of 1968, 5. 22;
d) Every person who publicly conducts himself in a manner likely to cause a
breach of the peace;
e) Every person who without lawful excuse publicly does any indecent act;
f)  Every person who in any public place solicits for immoral purpose;
g) Deleted by Act No. 61 of 1968, s5.22,
Shall be deemed idle and disorderly persons, and are guilty of a misdemeanor and
are liable for the first offence to imprisonment for one month or to a fine not
exceeding one hundred shillings, or to both and for every subsequent offence to
imprisonment for one year."”
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3

3.1

T

8.

CHAPTER THREE
PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

Legal Framework on Public Participation
Article 118 (1)(b) of the Constitution provides that:
“Parliament shall facilitate public participation and involvement in the legislative and
other business of Parliament and its Committees.”
The National Assembly Standing Order 127 (3) and (3A) stipulates that:
“(3) The Departmental Committee to which a Bill is committed shall facilitate public
participation on the Bill through an appropriate mechanism including-
(a) inviting submission of memoranda;
(b) holding public hearings;
(c) consulting relevant stakeholders in a sector, and
(d) consulting experts on technical subjects.
(34) The Departmental Committee shall take into account the views and recommendations

of the public under paragraph (3) in its report to the House.”

3.2 Memoranda Received on the Penal Code (Amendment) Bill, 2022

9.

10.

14

Pursuant to the aforementioned provisions of law, the Clerk of the National Assembly placed
an advertisement in the print media on Friday 10" March, 2023 inviting the public to submit
memoranda by way of written statements on the Bill. Further, the Clerk of the National
Assembly vide letters dated 17" March, 2023 and 25" April, 2023 of Reference Numbers
NA/DDC/JLAC/2023/031 and NA/DDC/JLAC/2023/039 invited key stakeholders to submit
views on the Bill and attend a public participation forum on Thursday 4™ May, 2023
respectively.

To this end, the Departmental Committee on Justice and Legal Affairs received nine
memoranda from the Judiciary, the KLRC, the KNCHR, the IPOA, the National Police
Service, the Attorney General, the LSK, Mzalendo and Uraia Trust. The memoranda are
annexed to this report as Annexure 7.

The Judiciary; the Independent Policing Oversight Authority; the Kenya Law Reform
Commission; the Kenya National Commission on Human Rights; the Attorney General;

Mzalendo and Uraia submitted Memoranda in support of the proposed repeal.
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12. The Judiciary submitted that the National Council on the Administration of Justice (NCAJ)
has noted that it has identified several petty offences that should be decriminalized. They
supported the proposed repeal but noted that the section also makes it a crime to cause, procure
or encourage any person to beg or gather alms. According to the Judiciary, a total repeal of the
section would result in a gap in the punishment of persons who encourage children to beg on
the streets including human traffickers. They urged Parliament to undertake a more
comprehensive review of the Penal Code to repeal other petty offences.

13. According to the Independent Policing Oversight Authority, the provision creates an avenue
for human rights violations and is vague and ambiguous, making it susceptible to abuse by law
enforcement officers. Its repeal would enhance relations between the public and police and
allow the police to focus on investigations of serious crimes as opposed to being bogged down
with handling petty offences. It was their submission that alleged petty offenders experience
human rights violations including false arrests and arbitrary detention at different stages of the
justice system including during arrest, detention before trial, trial and sometimes, during the
post-trial period. IPOA noted that in the Financial Year 2021/2022, it received 294 complaints
of harassment and 126 complaints of wrongful detention, representing the third highest number
of complaints lodged with the Authority during that Financial Year. The trend is also reflected
in an audit conducted by the National Council on Administrative Justice which established that
68% of entries in police cells relate to petty offences and a further 45% of arrests of mainly
persons of low income were carried out during the weekend. This, according to NCAIJ,
contributes to clogging of the justice system where 30% of cases in court relate to petty
offences.

14. The Kenya Law Reform Commission noted that Kenya is one of the few African countries
that were under the British colonial rule that maintain vagrancy provisions in the Penal Code.
It was their submission that the section sought to be repealed was last amended by section 22
of the Vagrancy Act, No. 61 of 1968 (which was later repealed by the Statute Law (Repeals
and Miscellaneous Amendments) Act, No. 10 of 1997). Consequently, KLRC was of the view
that the section and other similar ones should also be repealed. They referred to previous
reforms and pronouncements of the courts with regard to vagrancy offences including the 2016
NCAJ audit of the criminal justice system in Kenya which established that the criminal justice
system was skewed against the poor and that more poor people than rich people were arrested,
charged, convicted and sent to prison. Additionally, KLRC noted that the High Court in
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Constitutional Petition No. 14 of 2007 questioned the sustainability of the offence of being
idle and disorderly in the statute books save for the reason of being a fertile provision for the
police to use as a tool to infringe and or violate the right to equality and non-discrimination
under Article 27 of the Constitution.

15. The Kenya National Commission on Human Rights noted that the proposal is in line with
the efforts of the NCAJ to decriminalize petty offences and will, among others, decongest the
prisons, reduce backlog of cases in court and reduce human rights violations to the suspected
perpetrators. It was their submission that the proposed repeal is in line with the Principles on
the Decriminalization of Petty Offences in Africa. The Principles note, among others that—

(a) petty offences discriminate against people on the basis that they are poor, are
vulnerable, are part of a key population, or on account of their gender, age or disability;
and are used to punish, keep separate, control and negatively affect the dignity of
people because of one or more aspects of who they are;

(b) people living in poverty are at high risk of being arrested for a petty offence because
they perform life-sustaining activities in public places;

(c) by arresting and detaining people for petty offences, African countries reinforce the
idea that people unfairly targeted by these laws are not respected and do not have the
same right to dignity as other people;

(d) sanctions imposed for petty offences can affect a person’s dignity, and can cause people
to experience ill-treatment. The Commission therefore advised African countries to,
among others, decriminalise certain petty offences; provide alternatives to arrest for
petty offences that are not decriminalised; and address the root causes of poverty and
other forms of marginalisation rather than criminalising activities that are caused by
poverty and marginalisation.

16. KNCHR further submitted that the amendments to the Penal Code contained in the Statute
Law (Miscellaneous Amendments) Bill, 2022 be included in the proposal by the Hon. Gikaria.
They further proposed that the Committee include in the Bill a repeal of section 226 of the
Penal Code which provides for the offence of attempting suicide, a misdemeanour punishable
by imprisonment for a term not exceeding two years, or a fine or both. It was their view that
criminalization of attempted suicide is tantamount to discrimination against persons with
disabilities and is contrary to the constitutional requirements on the right of persons to the
highest attainable standard of healthcare under Article 43 of the Constitution of Kenya, the
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right to equality before the law and non-discrimination on the basis of health status and
disability under Article 27 of the Constitution; the right to human dignity under Article 28; the
rights of persons with disabilities as protected in Article 54; and the protection of the best
interest of the child as well as the rights of the child recognized in Article 55 of the
Constitution,

17. The Attorney General submitted that the provisions of section 182 are not necessary as its
prohibitions are already comprehensively provided for in other sections of the Penal Code and
its penalties conflict with penalties provided for similar offences. According to the Attorney
General—

(a) section 182 (a) which prohibits common prostitutes from behaving in a disorderly or
indecent manner in any public place is discriminatory because it specifically targets
prostitutes yet other people could also behave in a disorderly or indecent manner;

(b) section 182 (d) which prohibits a person from publicly conducting himself in a manner
likely to cause a breach of the peace is not necessary as other provisions in the Penal
Code provide for breach of peace, including section 94 on offensive conduct conducive
to breaches of the peace and section 95 on threatening breach of the peace or violence;

(c) section 182 (e) which prohibits a person from doing an indecent act does not define
what constitutes an “indecent act” and therefore allows room for enforcers to
subjectively interpret the ingredients of the offence; and

(d) section 182 (f) which prohibits a person who is in any public place from soliciting for
immoral purposes is unnecessary as section 153(1) (b) provides for the offence of living
on earnings of prostitution or soliciting.

18. Mzalendo noted that the proposed repeal is also aligned with Article 9(1) of the International
Convention on Civil and Political Rights, which Kenya has ratified. The Convention prohibits
arbitrary arrest and detention. It was their submission that the section—

(a) is outdated, vague, and allows for misuse in its application thereby leading to violation
of the constitutional rights of individuals through arbitrary arrests, harassment and
unreasonable bail terms;

(b) stemmed from colonial laws that were aimed at subjugation of Kenyans at the time to
criminalize unemployment, poverty and homelessness which is in contravention of

Article 27(4) of the Constitution;
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(c) targets the status of persons and not their behaviour, as they are victimless crimes and
often, no injury or danger is caused to persons or public in general;

(d) does not also provide a measure of what constitutes disorderly conduct, leaving it to
the discretion of police who misuse it.

19. Uraia submitted that the current provision is vague with regard to the conduct that it seeks to
prohibit. According to them, the provision—

(a) has been used in the past to harass women in particular and the Sexual Offences Act
(No. 3 of 2006) already deals with matters of prostitution;

(b) criminalises poverty and the giving or receiving of alms which can be a religious or
cultural practice, by defining anyone engaging in almsgiving or receiving as “idle and
disorderly”; and

(c) is prone to abuse and has been deployed in the past to prevent citizens and other persons
from exercising their human rights such as the right to picket and the freedom of
expression.

20. The National Police Service and the Law Society of Kenya submitted Memoranda opposing
the proposed repeal.

21. According to the National Police Service, criminal law provides a framework to guide
citizens’ behaviour. As such, section 182 prohibits conduct that threatens public interest;
defines and warns people of criminality of the offensive conduct; classifies the offences under
the section as minor; and imposes punishment to protect the society and promote retribution
and deterrence. It was their view that—

(a) the section complements sections 29 and 62 of the Criminal Procedure Code on
cognizable offences and the preventive mandate of the NPS;

(b) amendment of section 182(a) may imply legalization of prostitution;

(c) section 182(b) acts as deterrence to begging on the streets and its amendment will
attract more beggars and result in public nuisance and promote human trafficking for
purposes of begging; and

(d) repeal of paragraphs (d), (e) and (f) without proposing alternative provisions will
encourage public immorality at the expense of individual rights to moral dignity.

22. In light of the foregoing, the National Police Service registers its reservations to the intended
amendment and submits the considered view that the provision should be retained for the
purpose of preservation of public morality and order and in the context of public interest.
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24,

. On its part, the Law Society of Kenya submitted that the section should be maintained as it is

as a social protection measure. According to the LSK, the current provision balances the right
to people’s privacy and public interest. They urged that the Committee should only
contemplate amendments to enhance the existing provisions, including—

(a) expanding paragraph (b) of the section to outlaw “aiding begging” by, for example,

providing shelter or spaces where beggars operate from; and

(b) amending paragraph (d) for purposes of introducing gender-neutral terms.
Save for the proposal to expand the contents of the Bill by KNCHR, the Committee agreed
with the views received in support of the Bill. With regard to the submissions made by the NPS
and LSK, it was the view of the Committee that there are currently adequate provisions in the
Penal Code, the Sexual Offences Act and the Counter-Trafficking in Persons Act to cater for

the concerns raised with regard to prostitution, public nuisance and human trafficking.
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CHAPTER FOUR
4 COMMITTEE OBSERVATIONS
25. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

a) That from majority of the submissions received, Section 182 of the Penal Code has been
abused by law enforcement agencies to harass the public and infringe on fundamental
human rights and freedoms.

b) The proposed repeal of section 182 of the Penal Code is in line with the Principles on the
Decriminalization of Petty Offences in Africa adopted by the African Commission on
Human and Peoples Rights in 2017. In adopting the Principles, the Commission advised
African countries to decriminalise petty offences and address the root causes of poverty
and other forms of marginalisation rather than criminalising activities that are caused by
poverty and marginalisation. The proposal by the Hon. Gikaria, MP seeks to repeal what
amounts to a petty offence.

¢) Standing Order 133 (5) of the National Assembly Standing Orders provides as follows:

“No amendment shall be permitted to be moved if the amendment deals with a
different subject or proposes to unreasonably or unduly expand the subject of the
Bill, or is not appropriate or is not in logical sequence to the subject matter of the
Bill."
The proposals to expand the contents of the Bill by KNCHR to include repeal of the offence
of attempted suicide and to include other provisions contained in the Statute Law
(Miscellaneous Amendments) Bill, 2022 are precluded by the Standing Orders.

d) That there are currently adequate provisions in the Penal Code, the Sexual Offences Act

and the Counter-Trafficking in Persons Act to cater for the concerns raised with regard to

the alleged decriminalization of prostitution, public nuisance and human trafficking.
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CHAPTER FIVE
6 COMMITTEE RECOMMENDATIONS
26. The Committee, having considered the Penal Code (Amendment) Bill (National Assembly No.
56 of 2022) and the submissions from members of the public and stakeholders, recommends

that the House approves the Bill without amendments.

HON. GEORGE GITONGA MURUGARA, MP
CHAIRPERSON
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Bills;
i. The Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) by
Hon. David Gikaria, MP (Nakuru East)
Legislative Proposals;
i. Proposed Criminal Procedure Code (amendment) Bill, 2023 by Hon. Abdul R.
Dawood, MP (Imenti North)
ii. Proposed Law of Contract (Amendment) Bill, 2023 by Hon. Simon King’ara,
MP
iii. Proposed Marriage (Amendment) Bill, 2022 by Hon. Peter Francis Masara, MP
(Suna West)
iv. Proposed National Coroners Service (Amendment) Bill, 2023 by Hon. Julius
Lekakeny Sunkuli, MP (Kilgoris)
v. Proposed Anti-Corruption and Economic Crimes (Amendment) Bill, 2023 by
Hon. Peter Kaluma, MP (Homabay Town)
7. Any Other Business
8. Adjournment/ Date of the Next Meeting

o

MIN. NO/DC/JLAC/2023/336: PRELIMINARIES

The meeting was called to order at twenty minutes past ten o’clock by the Chairperson followed
by a word of prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

MIN.NO/DC/JLAC/2023/337: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Maina Jane Njeri, MP
and seconded by Hon. Makali John Okwisia, MP

MIN.NO/DC/JLAC/2023/338: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.
MIN.NO/DC/JLAC/2023/339: BILL

Consideration and adoption of the Penal Code (Amendment) Bill (National Assembly Bill
No. 56 of 2022) by Hon. David Gikaria, MP (Nakuru East)

Committee Observation

Upon reviewing the Bill and the submissions received, the Committee made the following
observations:






a) That from majority of the submissions received, Section 182 of the Penal Code has been
abused by law enforcement agencies to harass the public and infringe on fundamental
human rights and freedoms.

b) The proposed repeal of section 182 of the Penal Code is in line with the Principles on the
Decriminalization of Petty Offences in Africa adopted by the African Commission on
Human and Peoples Rights in 2017. In adopting the Principles, the Commission advised
African countries to decriminalize petty offences and address the root causes of poverty
and other forms of marginalization rather than criminalizing activities that are caused by
poverty and marginalization. The proposal by the Hon. Gikaria, MP seeks to repeal what
amounts to a petty offence.

c) Standing Order 133 (5) of the National Assembly Standing Orders provides as follows:

“No amendment shall be permitted to be moved if the amendment deals with a
different subject or proposes to unreasonably or unduly expand the subject of the
Bill, or is not appropriate or is not in logical sequence to the subject matter of the
Bill.”

The proposals to expand the contents of the Bill by KNCHR to include repeal of the
offence of attempted suicide and to include other provisions contained in the Statute Law
(Miscellaneous Amendments) Bill, 2022 are precluded by the Standing Orders.

That there are currently adequate provisions in the Penal Code, the Sexual Offences Act and the
Counter-Trafficking in Persons Act to cater for the concerns raised with regard to the alleged

decriminalization of prostitution, public nuisance and human trafficking.

Committee Recommendations
The Committee, having considered the Penal Code (Amendment) Bill (National Assembly No. 56
of 2022) and the submissions from members of the public and stakeholders, recommends that the

House approves the Bill without amendments.

MIN. NO/DC/JLAC/2023/340: ADJOURNMENT

There being no other business, the meeting was adjourned at eleven o’clock. The next meeting
will be held at 2.00p.m.

SIGNED: ...........L.. ﬂu;jéﬁﬁ .................... DATE: ......[] X 72028

(CHAIRPERSON. HON. MURUGARA GEORGE GITONGA, MP)
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2. Mr. Ronald Walala - Senior Legal Counsel

3. Ms. Jael Ayiego Kilaka - Clerk Assistant IlI

4. Mr. Abdikafar Sheikh Abdi - Clerk Assistant Il

5. Ms. Vivienne Ogega - Research Officer I

6. Ms. Jully Faith - Public Communications Officer
7. Ms. Fridah Ngari B Media Relations Officer
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A
1. Prayers

2. Preliminaries

3. Confirmation of Minutes of previous sittings

4. Matters arising

5. Bills;

Public hearing from stakeholders on the Penal Code (Amendment) Bill, 2022
Any Other Business

Adjournment/ Date of the Next Meeting

N

MIN. NO/DC/JLAC/2023/295: PRELIMINARIES

The meeting was called to order at thirty minutes past eleven o'clock by the
Chairperson followed by a word of prayer from the Chairperson and thereafter Members
of the Committee introduced themselves.

MIN.NO/DC/JLAC/2023/296: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and
seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

MIN.NO/DC/JLAC/2023/297: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MIN.NO/DC/JLAC/2023/298: PUBLIC HEARING FROM STAKEHOLDERS
ON THE PENAL CODE (AMENDMENT) BILL,
2022

The Judiciary of Kenya

The Deputy Registrar of the Judiciary, Mr. Paul Ndemo appeared before the Committee
and submitted that:

Through its Committee on Criminal Justice Reforms, the National Council on the
Administration of Justice (NCAJ) has reviewed the Penal Code and has noted that it has
several petty offences that should be decriminalized.
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The Judiciary is in support of the proposed repeal of Section 182 of the Penal Code.
The Judiciary noted that the section also makes it a crime to cause, procure or
encourage any person to beg or gather alms. Children in urban areas are encouraged
to beg on the streets by their parents, guardians or caregiver and in some cases by
persons who traffic them across boards to beg in Kenya. A total repeal of the section
would result in a gap in the punishment of such persons.

Kenya Law Reform Commission
The Commission undertook an analysis of the Bill as follows:

The offending provision was last amended by section 22 of the Vagrancy Act. No. 61 of
1968, which was later repealed by the Statute Law (Repeals and Miscellaneous
Amendments) Act No. 10 of 1997.

The Act that introduced some of these petty offences has since been repealed, hence
this section and other similar ones should also be repealed.

The reform of vagrancy offences has been raised a number of times including:

i. In 2016, National Council on Administration of Justice (NCAJ) in collaboration
with Legal Resources Foundation Trust and the Resources Oriented
Development Initiatives conducted an audit of the criminal justice system in
Kenya and found that it skewed against the poor than the rich people, who were
arrested, charged, convicted and sent to prison.

ii. The High Court in Constitutional Petition No. 14 of 2007 questioned the
sustainability of the offence of being idle and disorderly in the statute books save
for the reason of being a fertile provision for the police to use as a tool to infringe
and or violate the right to equality and non-discrimination under Article 27 of the
Constitution.

The Kenya Law Reform Commission recommended that the section should be
repealed. The Commission further proposed the reform of various laws including the
Penal Code

Independent Policing Oversight Authority (IPOA)

The term “petty offence” is not expressly defined in Kenya's statute books, including the
Constitution, the Penal Code and the Criminal Procedure Code.
The closet similarity it bears to any offense defined in the Penal Code id the law about
misdemeanor, which is simply defined as any offense that is not felony.
Petty offences are generally understood as minor criminal acts which attract less sever
punishment and are considered to be a low level of seriousness.
The proposal to repeal the provision is a positive proposal that the Authority supported
for the following five main reasons:

i. The criminalization of what amounts to simply petty offences such as those set

out in section 182 creates an avenue for human rights violations.
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ii. The provision is vague and ambiguous making it susceptible to abuse in
application by law enforcement officers.

iii. Repeal of such petty offences as set out in section 182 will enhance relations
between the public and police since the police will not be constrained to enforce
laws that appear aimed at simply criminalizing poverty.

iv. Repeal of such petty offences allows the police to focus on investigations of
serious crimes as opposed to being bogged down with handling petty offences.

v. Repeal of such offences will go towards unclogging the justice system, the
majority of which cases are petty offences such those set out in section 182 of
the penal code.

URAIA

The Chairperson of the Uraia Board of Trustees, Dr. Mshai Mwangola, appeared before
the Committee and submitted that:
The current provision is vague with regard to the conduct that it seeks to prohibit.
According to them, the provision—

(a) has been used in the past to harass women in particular and the Sexual
Offences Act (No. 3 of 2006) already deals with matters of prostitution;

(b) criminalizes poverty and the giving or receiving of alms which can be a
religious or cultural practice, by defining anyone engaging in almsgiving or
receiving as “idle and disorderly”; and

(c) is prone to abuse and has been deployed in the past to prevent citizens and
other persons from exercising their human rights such as the right to picket
and the freedom of expression.

MZALENDO

The Executive Director of Mzalendo, Ms. Caroline Gaita appeared before the
Committee and submitted that:

The proposed repeal aligns the Penal Code to the Constitution of Kenya, especially on
Articles 10, 27, 28 and 49.

The proposed repeal is also aligned with Article 9(1) of the International Convention on
Civil and Political Rights, which Kenya has ratified, which prohibits arbitrary arrest and
detention.

The phrasing of the section was vague and gave room for misinterpretation and abuse
through arbitrary arrests, harassment and unreasonable bail terms for Kenyans.

The section targeted the status of persons and not their behavior, as they are victimless
crimes and often, no injury or danger is caused to persons or public in general.

The section does not also provide a measure of what constitutes disorderly, leaving it at
the discretion of police who misuse it.

NATIONAL POLICE SERVICE

Mr. Charles Ismael Otieno Otiende SP of the National Police Service appeared before
the Committee and submitted that:
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According to the National Police Service, criminal law provides a framework to guide
citizens’ behaviour. As such, section 182 prohibits conduct that threatens public interest;
defines and warns people of criminality of the offensive conduct; classifies the offences
under the section as minor; and imposes punishment to protect the society and promote
retribution and deterrence. It was their view that—

(a) the section complements sections 29 and 62 of the Criminal Procedure Code on
cognizable offences and the preventive mandate of the NPS;

(b) amendment of section 182(a) may imply legalization of prostitution;

(c) section 182(b) acts as deterrence to begging on the streets and its amendment
will attract more beggars and result in public nuisance and promote human
trafficking for purposes of begging; and

(d) repeal of paragraphs (d), (e) and (f) without proposing alternative provisions will
encourage public immorality at the expense of individual rights to moral dignity.

In light of the foregoing, the National Police Service registered its reservations to the
intended amendment and submits the considered view that the provision should be
retained for the purpose of preservation of public morality and order and in the context
of public interest.

MIN. NO/DC/JLAC/2023/299: ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past three
o'clock. The next meeting will be held on notice.

L

Ao g o
SIGNED: ........cc.bcc.. HJU? .................. DATE: .../ 952025 ...

(CHAIRPERSON:{‘ N. MURUGARA GEORGE GITONGA, MP)



[

L ‘tﬂ

L

ik




REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION - 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 55™ SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD AT THE NG-CDF BOARD ROOM, 10™ FLOOR, HARAMBEE

SACCO PLAZA, NAIROBI ON 25™ APRIL, 2023 AT 2.00 P.M.

PRESENT
Members

Hon. Francis Kajwang' Tom Joseph, MP
Hon. Onyiengo Silvanus Osoro, CBS, MP
Hon. Gichohi Kaguchia John Philip, MP
Hon. Muriu Wakili Edward, MP

Hon. Aden Daud EBS, MP

Hon. Makali John Okwisia, MP

. Hon. Siyad Amina Udgoon, MP

10.Hon. Muchira Michael Mwangi, MP

11. Hon. Maina Jane Njeri, MP

R N BN N~

ABSENT

1. Hon. Maalim Farah, MP

2. Hon. Junet Mohamed, CBS, MP

3. Hon. (Dr.) Otiende Amollo, SC, MP
4. Hon. Mogaka Stephen M, MP

IN ATTENDANCE
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3. Ms. Jael Ayiego Kilaka - Clerk Assistant llI
4. Mr. Abdikafar Sheikh Abdi - Clerk Assistant |1l
5. Mr. Alvin Ochieng - Research Officer Ill
6. Ms. Vivienne Ogega - Research Officer Il
7. Ms. Jully Faith - Public Communications Officer
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AGENDA
Prayers

Preliminaries
Confirmation of Minutes of previous sittings
Matters arising
Bills;
i. Meeting with Hon. David Gikaria, MP (Nakuru East) regarding the Penal
Code (Amendment) Bill (National Assembly Bill No. 56 of 2022)
6. Legislative Proposals;
i. Meeting with Hon. Simon King’ara, MP regarding the Proposed Law of
Contract (Amendment) Bill, 2023
ii. Meeting with Hon. Peter Francis Masara, MP (Suna West) regarding the
Proposed Marriage (Amendment) Bill, 2022
ili. Meeting with Hon. Julius Lekakeny Sunkuli, MP (Kilgoris) regarding the
Proposed National Coroners Service (Amendment) Bill, 2023
7. Any Other Business
8. Adjournment/ Date of the Next Meeting

ok o ol

MIN. NO/DC/JLAC/2023/279: PRELIMINARIES

The meeting was called to order at twenty minutes past ten o’clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter Members of the
Committee introduced themselves.

MIN.NO/DC/JLAC/2023/280: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Aden Daud, EBS, MP and
seconded by Hon. Hon. Gichohi Kaguchia John Philip, MP

MIN.NO/DC/JLAC/2023/281: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.
MIN.NO/DC/JLAC/2023/282: LEGISLATIVE PROPOSALS

Meeting With Hon. Julius Lekakeny Sunkuli, Mp (Kilgoris) Regarding the
Proposed National Coroners Service (Amendment) Bill, 2023










































































































































































































































