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CHAIRPERSON’S FOREWORD

The Public Service Commission (Amendment) (National Assembly Bill No. 6 of 2023) sponsored by Hon.
Benjamin Mwangi, MP is a Bill for an Act of Parliament to amend the Public Service Commission Act, 2017 to
prescribe the mandatory retirement age of sixty years in the Act. The amendments are meant to increase the
Job vacancies available to Kenyan citizens below the age of sixty years. The Bill also intends to address the issue
of an officer acting in a position for more than six months. The prescribed period of six months should be
adequate for the organization to recruit and substantively fill the position.

The Bill was published on 10*h March, 2023 and Read a first time in the House on 5% July, 2028. Pursuant to
Standing Order 127 (1), the Bill was committed to the Departmental Committee on Labour for consideration
and facilitation of public participation pursuant to Standing Order 127.

The Committee placed advertisements in the print media on 7t July, 2023 seeking public views on the Bill as
required by Article 118 of the Constitution of Kenya and National Assembly Standing Order 127(8). The
Committee received written memoranda from seven (7) stakeholders.

The Committee observed that on the Amendment of section 34 of the Public Service Commission Act (No. 16
0f 2017) to require that an officer working in an acting capacity will not be entitled to an acting allowance after
six months, the enactment of this provision would result in unfair labour practices contrary to article 27 and
41(1) of the Constitution on the freedom from discrimination and right to fair labour practices. As well as,
Section 5 of the Employment Act (No. 11 of 2007) that requires that an employer pay their employees equal
remuneration for work of equal value.

On the retirement age whether to have them in the substantive act or regulations, the Committee observed that
the role of the National Assembly is to enact legislation as per article 95 (38) of the Constitution and that no
person or body, other than Parliament has the power to make provisions having the force of law in Kenya except
under authority conferred by this Constitution or legislation as per article 94 of the Constitution. Delegation of
powers to make law is provided for under section 92 of the Public Service Commission Act, providing that the
Commission may malke regulations for the better carrying into effect the provisions of this Act. Section 92(2)(f)
provides that the Commission may make regulations for guidelines on retirement. This provision does not
preclude the role of the National Assembly to make law through legislation, by making a provision in the parent

Act where the regulation making authority has done so.

The Committee recommends an amendment to section 34 (3A) of the bill be amended to provide that, the period
an officer may work in an acting capacity is twelve months, such position be declared vacant after the elapsing
of the stated period where such position is available for competitive filling and that an officer working in an
acting capacity after the twelve month period is not entitled to an acting allowance.

The Committee also recommends that an amendment to section 80, be amended to provide for the age of
retirement as sixty years; sixty five for persons with disability; and such age as may be determined by the
Commission in consultation with the relevant agency or institution to retain an officer after attainment of the
age of retirement where they possess rare knowledge, skills and competencies. The Commission shall determine
and document the rare knowledge, skills or competencies. “rare knowledge, skills and competencies” includes
knowledge, skills and competencies that are scarce, unique and not readily available in the job market.
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The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the logistical
and technical support accorded to it during the consideration of the Bill. I wish to express appreciation to the
Honorable Members of the Committee and the Committee Secretariat for their resilience and commitment to
duty, which made the consideration of the Bill successful. May I also on behalf of the Committee thank and
appreciate members of the public and stakeholders who submitted memoranda on the Bill. Indeed, their views

informed the consideration of the Bill.
On behalf of the Committee and pursuant to provisions of Standing Order 137 (1) and 199 (6), it is my pleasant

privilege and honour to present to this House the report of the Committee on its consideration of the Public
Service Commission (Amendment) Bill (National Assembly Bill No. 6 of 2023)

HON. ERIC MUCHANGI KAREMBA, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR
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PART I

1.0 PREFACE
1.1 Mandate of the Committee
1. The Departmental Committee on Labour of the 13t Parliament was constituted on 27t October, 2022
and is established under provisions of S.0 216. Standing Order No. 216(5) grants the Committee,
amongst other functions to:

b) nvestigate, inquire into, and report on all matters velating to the mandate, management, actrvities,
administration, operations and estimates of the assigned Ministries and departments;

¢) study the programme and policy objectrves of Ministries and departments and the effectiveness of the
tmplementation;
(ba) on a quarterly basis, monitor and report on the implementation of the national budget in respect of is its
mandate;

d) study and review all legislation referrved to if;

e) study, assess and analyze the relative success of the Ministries and departments as measured by the results
obtained as compared with their stated objectives;

f) investigate and inquire into all matters relating to the assigned Ministries and departments as they may
deem necessary, and as may be referred to them by the House;

g) wvet and report on all appointments where the Constitution or any law requires the National Assembly to
approve, except those under Standing Order 204 (Committee on Appointments);
(fa) examine treaties, agreements and conventions;

h) make reports and recommendations to the House as often as possible, including recommendation of propose
legislation;

1) consider reports of Commussions and Independent Offices submuited to the House pursuant to the provisions
of Article 254 of the Constitution; and

J) examine any questions raised by Members on a matter within its mandate.

1. Further, the Second Schedule to the Standing Orders mandates the Committee to consider matters
relating to labour, human capital and remuneration, trade union relations, and public service.

1.2 Oversight

2. In line with the assigned subject matter, and in executing this mandate, the Committee oversees the
following Ministries, Departments, and Agencies (MDAs):

1. The State Department for Public Service and its Autonomous and Semi-Autonomous Government
Agencies which include;
a) Kenya School of Government; and
b) Institute of Human Resource Management
ii. The State Department for Labour and Skills Development and its Autonomous and Semi-
Autonomous Government Agencies which include;
a) National Industrial Training Authority (NITA);
b) National Productivity and Competitiveness Centre (NPCC);
c) Kenya National Labour Board and the Wages Council;
d) National Employment Authority (NEA);
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e) Migrant Workers Welfare Fund

f) Department of Labour Migration Management;
iii. Public Service Commission;
iv. Salaries and Remuneration Commission;
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1.2 Committee Composition

Members of Parliament:

Chairperson

8. The Committee was constituted by the House on 27 October 2022 and comprises the following

Hon. Eric Muchangi Karemba, MP

Runyenjes Constituency

UDA Party

Vice-Chairperson

Hon. Fabian Kyule Muli, MP

Kangundo Constituency

Hon. James Onyango K'Oyoo, MP
Muhoroni Constituency

ODM Party

Hon. Richard Kiti Chonga, MP
Kilifi South Constituency

ODM Party

Hon. George Aladwa Omwera, MP
Makadara Constituency

ODM Party

Hon. Amina Dika Abdullahi, MP
Tana River Constituency
KANU

Hon. Patrick Simiyu Barasa, MP
Cherangany Constituency

DAP-K Party

Hon. Peter Irungu Kihungi, MP
Kangema Constituency

UDA Party

Hon. Lilian Chebet Siyoi, MP
Trans Nzoia County

UDA Party

GDDP

Members

Hon. Ernest Ogesi Kivai Kagesi, MP
Vihiga Constituency

ANC Party

Hon. Joseph Samal Lomwa, MP
Isiolo North Constituency

Jubilee Party

Hon. Catherine Wambiliaga, MP
Bungoma County
FORD-K

Hon. Dorice Aburi Donya, MP
Kisii County
WDM-K

Hon. Mangale Munga Chiforomodo, MP

Lunga Lunga Constituency
UDM Part

Hon. Leah Sopiato Sankaire, MP
Kajiado County

UDA Party
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1.3 Committee Secretariat
The Committee has the following technical staff, representing the Office of the Clerk:

Ms. Rose M. Wanjohi
Senior Clerk Assistant /Head of Secretariat

Mr. Samuel Wanjiru Ms. Fiona Githunguri

Clerk Assistant ITI Legal Counsel II
Mr. Fredrick Muthengi Ms. Wambui Nyachae
Deputy Director, PBO Research Officer III

Mr. Timothy C. Tsungulah Ms. Zainab Wario

Research Officer III Serjeant-At-Arms II

Ms. Rehema Koech Ms. Rinha Sainey

Audio Officer III Media Relations Officer III

Mr. Alex Amwata
Hansard Officer 111
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PART II

2.0 CONSIDERATION OF THE PUBLIC SERVICE COMMISSION (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 6 OF 2023)

f.n

2.1 Background Information

The principal objective of the Public Service Commission (Amendment) Bill, 2023 is to amend the Public
Service Commission Act, 2017 to prescribe the mandatory age of sixty years in the Act. The amendments
are meant to increase the job vacancies available to Kenyan citizens below the age of sixty years. These
positions are sometimes held by persons beyond the age of sixty years on account that they possess rare
knowledge, skills, and competencies for the time required in the service. The Public Service Commission
and other appointing authorities should be keen on succession planning and take the necessary steps to
ensure that they train other persons in the organizations to take these positions.

The Bill also intends to address the issue of an officer acting in a position for more than six months. The
period of six months prescribed should provide adequate time for the organization to recruit and
substantively fill the position. Failure to comply with this position will result in the officer not earning
any acting allowance.

2.2 Analysis of the Bill

The Bill contains four (4) clauses for consideration

2.3

7

8.

10.

LL,

12.

13.

14.

Clause 1 of the Bill provides the short title.

Clause 2 of the Bill provides for the amendment of section 34 of the Act to provide that any officer
appointed in an acting capacity shall not be entitled to any acting allowances after the expiry of six
months.

Clause 3 of the Bill provides for the amendment of section 80 by prescribing the retirement age of sixty
years in the Act as opposed to this age being prescribed in the regulations. It also deletes the provisions
allowing the Public Service Commission or any other appointing authority from engaging a person who
has attained the age of sixty years.

Clause 4 of the Bill seeks to save the contracts of the officers currently engaged by the Public Service
Commission or other appointing authority to be allowed to complete their contracts. It gives the Public
Service Commission and other appointing authorities a grace period to train officers in the necessary
skills required by the organization.

The Bill does not limit any fundamental rights and freedoms as provided under the Constitution

The Bill does not affect the functions of the County Governments and therefore not a Bill concerning
counties for purposes of the Standing Orders

The enactment of the Bill shall not occasion additional expenditure of public funds.

Public participation in the review of the Bill

Article 118 (1) (b) of the Constitution provides as follows: -
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15.

16.

17.

1.
11
iii.
1v.
V.
Vi,
vil.

“Parliament shall facilitate public participation and involvement in the legislatrve and other business of

Parliament and its Commattees”
Standing Order 127(3) provides as follows-

“The Departmental Committee to which a Bill is committed shall facilitate public participation and shall take into
account the views and recommendations of the public when the Committee makes its recommendations to the House”

In line with the Constitution and Standing Orders, the National Assembly in the local daily newspapers
of 7th July, 2023 invited the public to make representations on the proposed Bill as per annexure 2 of the
report. The Committee received five (5) written submissions on the Public Service Commission
(Amendment) Bill (National Assembly Bill No. 6 of 2023).

In addition to the request for memoranda from the public, the following Stakeholders were requested
to submit their views to the Committee:
1. Office of Attorney-General and Department of Justice

1. State Department for Labour and Skills Development

il.  State Department for Public Service

iv.  Public Service Commission

v.  Law Society of Kenya

vi.  Kenya Law Reform Commission
vil.  Katiba Institute

The following stakeholders submitted their memoranda to the Committee: -
Hon. Benjamin Gathiru, M.P. - Sponsor of the Bill
Ministry for Public Service, Gender and Affirmative Action (State Department for Public Service)
Ministry of Labour and Social Protection (State Department for Labour and Skills Development)
Public Service Commission
National Gender and Equality Commission
Law Society of Kenya
Michael Mwangi Kinonge

11 | Page



PART III

3.0 SUBMISSIONS FROM STAKEHOLDERS

8.1 Submissions by Hon. Benjamin G. Mwangi M.P., Sponsor of the Bill
Hon. Benjamin Mwangi, M.P. and sponsor of the Bill, appeared before the Committee on 3" August, 2023 and
submitted as follows-

18.

19

20.

21.

The Bill seeks to amend the Public Service Commission Act, 2017 to prescribe the mandatory retirement
age of sixty years in the Act. The amendment is meant to firm up its implementation in the public service
and to increase the job vacancies available to Kenyan citizens below the age of sixty.

The job vacancies are sometimes held by persons beyond the age of sixty years on account that they
possess rare knowledge, skills, and competencies for the required in the service. The Public Service
Commission and other appointing authorities should be keen on succession planning to settle succession
issues that are common in the public service through training other persons in the organization to take
up these positions.

Further, the Bill further seeks to address the issue of an officer acting in a position for more than six
months. The period of six months prescribed should provide adequate time for the organization to recruit
and substantively fill the position. Failure to comply with this provision will result in the officer not
earning any acting allowances.

In addition, the Bill seeks to save the contracts of the officers currently engaged by the Public Service
Commission or other appointing authorities to be allowed to complete their contracts. It gives the Public
Service Commission and other appointing authorities a grace period to train officers for the necessary
skills.

3.2 Public Service Commission

The Public Service Commission in their oral and written presentations submitted as follows-

22,

93,

On the proposed amendment to Section 84 of the Act to provide for non-payment of acting allowance
beyond six months the Commission submitted that whereas the objective of the proposed amendment is
to ensure vacant positions are filled expeditiously, not all positions which officers are appointed to act
are available for filling.

There are circumstances where substantive holders are lawfully authorized to be away for a period
exceeding six months and therefore the post cannot be filled. This include; officers on secondment, leave
of absence granted to a spouse of a Foreign Service officer who has been posted outside Kenya during
the tour of service for the Foreign Service officer. Staff of universities also take sabbatical leave and
various universities prescribe different periods for the sabbatical leave. Some have 9 months, some have
one year. It will not be fair to have an officer perform duties in the higher office and not be compensated.

. The Commission proposed that, instead of the proposed amendment, the following proviso should be

introduced after 84(3) to read:

°Provided that an officer may be appointed to act beyond the six months period if the substantive holder of the office
15 on secondment or on authorized leave which exceeds six months”
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25;

26.

28.

29.

30.

31.

32.

38.

The Justification is that the primary objective of acting appointment is to ensure continuity of service
delivery so that temporary or substantive vacation of a position for one reason or another does not
impede or disrupt public service delivery.

Further, the objective of having officers working in an acting capacity is to ensure vacant positions are
filled expeditiously, however, not all such positions are available for filling. These instances include,
where substantive holders are lawfully away for a period exceeding six months. It would then be unfair
to have an officer perform the duties of a higher office and not be compensated. The Commission
proposed that such limitation should only apply to vacancies that are available for competitive filling.

. On the proposed amendment to Section 80 of the Public Service Commission Act, 2017 to prescribe the

mandatory retirement age of 60 years, the Commission submitted that Regulation 70 of the Public
Service Commission Regulations 2020 provides as follows:

70. (1) Subject to the Constitution, section 80 of the Act, any other relevant written law or a specific government
policy, the mandatory retirement age in the public service shall be—

(a) sixty years;
(b) sixty-five years for persons with disability; and

(¢c) such age as may be determined by the Commission for lecturers and research scientists serving in public
untversities, research institutions or equivalent institutions as determined by Commission in consultation with such
universities, research institutions or equivalent institutions. And

6) Subject to section 80 (2) of the Act, in determining whether to engage an officer after attainment of retirement
age, the Commission shall determine and document the rare knowledge, skills or competencies that the officer
possesses.

(7) In this regulation—

(a) “rare knowledge, skills and competencies” means knowledge, skills and competencies that are scarce, unique and
not readily available in the job market.

The regulation above serves to address special circumstances that may be considered in exceptional
cases. Some of these cases include where capacity in the public service is lacking or specific skills are
required and not readily available; personal staff of specified state officers as determined from time to
time; and succession management challenges due to intermittent recruitment freeze.

Article 234 (3) excludes an office of High Commissioner, Ambassador or other diplomatic or Consular
representative of the Republic; from the mandate of the Public Service Commission.

Article 254 (4) of the Constitution provides that the Commission shall not appoint a person to hold or
act in any office on the personal staff of the President or a retired President, except with the consent of
the President or the retired President.

Regulation 27 of the PSC Regulations 2020 gives the Commission responsibility for appointment of
Advisors to the President, Deputy President and Cabinet Secretaries. These Advisors are identified and
recommended by the specified State Officer.

Putting the blanket age of sixty years will disadvantage persons with disability, lecturers and research
scientists serving in public universities and research institutions.
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34. Kenya's Vision 2030 and African Agenda 2068 both recognize the role played by science and scientific
organizations in achieving developmental objectives. Subjecting lecturers and researchers to retirement
at sixty years of age will have an impact on their role in manpower development and promotion of science
and innovation and may result in them seeking greener pastures elsewhere resulting in brain drain from
the country.

35. The scope of mandate of the Public Service Commission pursuant to Section 8 of the Public Service
Commission Act 2017 applies to persons holding offices in the public service and excludes offices or
positions subject to:

The Parliamentary Service Commission

The Judicial Service Commission

The Teachers Service Commission

The National Police Service Commission

An office in the service of a county except on hearing and determining appeals from county
Governments’ Public Service (234(2)(i))

a0 ow

36. Therefore, amendment of the Public Service Commission Act, 2017 will not stop these other Service
Commissions from extending service beyond 60 years unless each of the enabling pieces of legislation of
the various Commissions are similarly amended.

87. The Commission proposed that the Committee may consider retaining the retirement age in the
Regulations (which are approved by Parliament through the Statutory Instruments Act 2013) rather
than legislating it in the Act.

38. The Justification is that legislating in an Act will tie the hands of the executive for whom the Commission
recruits and appoints in the event there is need to review the retirement age like it was done in 2009
when it was increased from 55 to 60.

39. The Commission further proposes that there is a need to enact the Public Service Management Act
which will apply across the entire spectrum of the public service covering all Service Commissions and
County Public Service Boards and County Assembly Service Boards just like the Public Finance
Management Act applies to all public institutions.

40. The committee proposed that Section 34 of the Act be amended to provide for a further extension of the
acting period to a further six (6) months after the expiry of the initial six months. After the expiry of the
twelve months the position should be competitively filled or the acting official confirmed for
appointment. This will only apply to positions available for filling. The Commission was agreeable with
the proposal.

3.3 The State Department for Labour and Skills Development

The State Department for Labour and Skills Development in its written presentations submitted as follows-

41. Section 80 (1) of the Public Service Commission Act, 2017 (No. 10 of 2017) provides that where a public
officer has attained the mandatory retirement age as may be prescribed in regulations-

(a)  The public officer shall retire from the service with effect from the date of attaining the
mandatory retirement age; and

(b)  The Commission or other appointing authority shall not extend the service of such
retired public officer beyond the mandatory retirement age.
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42. Subsection (2) of section 80 to the Act, provides that despite subsection (1)(b) above, the Commission or
other appointing authority may engage the public officer for service after the retirement age upon such
terms of contract as may be agreed if-

(a) The public officer possesses rare knowledge, skills and competencies for the time being required in
the service;

(b) The retired officer is willing to be engaged on contract; and
(¢) The retired officer's performance shall not in any way be impaired by age.

48. Clause 3 of the Public Service Commission (Amendment) Bill No. 6 of 2023 intends to amend section 80
of the Act-

(a) Insubsection (1), by deleting the words “as may be prescribed in the regulations” and substituting
therefor the words “of sixty years”; and

(b) By deleting subsection (2), to statutorily cap the retirement age in Kenya to 60 years, as currently
prevailing in the law and government policy among the East African Community member States with
an exemption of Rwanda where the retirement age is 65 years for both male and female employees.

44. The statutory retirement age in general, can present several challenges and below are some common
challenges associated with the statutory retirement age-

a. Aging Workforce: The statutory retirement age often results in an aging workforce, as
employees are required to retire at a specific age. This can lead to a loss of experienced and
skilled workers, potentially creating a talent and knowledge gap in the labor market;

b. Financial Insecurity: Many individuals may not be financially prepared for retirement at the
statutory age due to inadequate savings or pension provisions. This can result in financial
insecurity for retirees who might struggle to meet their daily expenses and healthcare needs;

¢. Youth Unemployment: The rigid retirement age can hinder job opportunities for the younger
generation. With older employees staying in the workforce longer, it can limit job openings
and hinder the entry of new graduates or young professionals into the job market;

d. Age Discrimination: Enforcing a strict retirement age can lead to age discrimination, as
employees might face mandatory retirement even when they possess the skills and capability
to continue working effectively. This can negatively impact individuals' self~-worth and
contribute to social exclusion;

e. Skill and Knowledge Loss: Mandatory retirement can result in a loss of valuable skills,
knowledge, and experience within organizations. It takes time and resources to train new
employees to replace experienced retirees, potentially impacting productivity and
organizational efficiency; and

f. Workforce Planning Challenges: Organizations may face challenges in workforce planning
and succession management due to the fixed retirement age. They need to anticipate
retirements and ensure appropriate talent management strategies are in place to enable a

smooth transition and continuity in operations.

45. While there isn't a specific statute that explicitly defines or codifies this right, it has been recognized and
applied by Kenyan courts through its jurisprudence. Notably, the Kenyan courts have emphasized that
public authorities have a duty to act fairly and not arbitrarily, particularly when they have given an
expectation or promise to individuals or groups. This means that individuals may have a legitimate
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expectation that public authorities will fulfill their promises, follow established procedures, and act
reasonably in their dealings.

46. It is worth noting, however, that the application of the right to legitimate expectation in specific cases
may vary depending on the facts and circumstances involved. Case law in Kenya regarding the right of
legitimate expectation is significant because it helps shape and define how this principle is applied and
protected by the courts in the country. While there may not be an explicit statutory recognition of the
right of legitimate expectation, case law provides authoritative interpretations and guidance on this
aspect of administrative law.

47. While there are numerous cases in Kenya's jurisprudence that touch upon the right to legitimate
expectation, here are a few specific court cases that have addressed this right: -

a.

Council of Civil Service Unions v. Minister for the Civil Service (1985): Although not a
Kenyan case, it has been referred to by Kenyan courts. This case recognized the right of
legitimate expectation as a principle of administrative law;

Republic v. Minister of State for Immigration & Registration of Persons & Another (Ex
parte Anthony Maina Pius) (2012): In this case, the court emphasized the duty of public
authorities to act fairly and in accordance with legitimate expectations created by their conduct
or representations made to individuals;

Seth Panyako & 25 Others v. Samuel Arachi & 38 Others (2016): The court held that
legitimate expectations can be formed based on past practices and established procedures, and
that public authorities must act reasonably and fairly when dealing with such expectations.

48. In Kenyan law, the elements that constitute a legitimate expectation typically include:

d.

Representation or promise: There should be a clear and unequivocal representation, promise, or
assurance made by a public authority, either explicitly or implicitly. This representation can be
in the form of an explicit statement, an established practice, or a consistent course of conduct;

Reasonable reliance: The individual or group must have reasonably relied upon the
representation or promise made by the public authority. This reliance can be evidenced by actions
taken, decisions made, or expectations formed based on the representation;,

Specificity and clarity: The representation or promise should be sufficiently specific and clear,
leaving no room for ambiguity or misunderstanding;

Legality and fairness: The expectation itself must be lawful and fair, meaning it does not
contravene any legal requirements or principles of public interest; and

Legitimate interest: The individual or group must have a legitimate interest in the matter at
hand, such as a legal right, benefit, or legitimate concern that is subject to the actions or decisions
of the public authority.

49. In Kenya law, legitimate expectations can arise in various situations. Here are some examples:

a.

Employment and promotions: If a public authority, such as a government department or agency,
has established clear procedures and criteria for the promotion or appointment of employees,
individuals who meet those criteria may have a legitimate expectation that the authority will
follow those procedures fairly and promote or appoint them accordingly;
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50.

51.

52,

58.

54,

55.

b. Discretionary benefits and privileges: When public authorities exercise discretionary powers to
grant benefits, exemptions, or privileges, individuals who meet the relevant criteria may have a
legitimate expectation that they will be treated fairly, consistently, and in line with past practices
or representations made by the authority;

c. Express representations: Legitimate expectations can arise from explicit representations,
promises, or statements made by a public authority. These representations may be in writing or
orally communicated to individuals or groups affected by the authority's actions or decisions;

d. Implied representations: Legitimate expectations can also be implied from the conduct, practices,
or established procedures of a public authority. If individuals have consistently been treated in a
certain way or if there is an established custom or practice, a legitimate expectation may arise
based on that implied representation;

e. Past decisions or precedents: If a public authority has consistently made decisions or taken
actions in a particular manner over time, individuals may have a legitimate expectation that
future decisions or actions will be consistent with those past practices or precedents; and

f. Policies and guidelines: Public authorities often publish policies, guidelines, or procedures that
outline how they intend to make decisions or conduct their affairs. Individuals who have relied
upon such policies or guidelines may have a legitimate expectation that the authority will act in
accordance with them.

The World over, the retirement age is moving from 60 to 65 years. The United Nations has raised the
retirement age for staffers to 65 years old. The policy, approved by the General Assembly, has already
taken effect for employees.

In Europe, the retirement age is 65 years and now being lobbied to 70 years due to lack of skilled workers
and the hemorrhage of pensioners.

Whereas EAC member countries are struggling to finance their monthly wage bill for the working class,
developed economies are convincing civil servants to extend their retirement age to 70 years in order
for their governments to make savings in Pension Schemes and to harness the immense benefits of their
selfless wealth of experience.

The proposal in the Bill to statutorily cap the retirement age in Kenya to 60 years is in tandem with the
right of legitimate expectation among the entire workforce, and any attempt to lower the bar to 55,
would offend the right to legitimate expectation which is a principle of administrative law derived from
common law.

The ballooning retirement pensions and the escalating wage bill in Kenya are quite instructive.

In the circumstances and consistent with the best practice and further, in order to remove any inherent
ambiguities, the Ministry of Labour and Social Protection has no objection in the proposal in the new
Bill to codify into law, the retirement age in Kenya to 60 years as contained in Clause 8 of the Public

Service Commission (Amendment) Bill No. 6 of 2023.
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8.4 The State Department for Public Service

The State Department of Public Service in their written presentations, submitted as follows-

56.

58.

59.

60.

61.

62.

On amendment of section 34 of the Public Service Commission Act (No. 10 of 2017) to require that an
officer working in an acting capacity will not be entitled to an acting allowance after six months, the
Ministry disagreed with the amendment given that not all positions filled in an acting capacity are
available for filing.

. The Ministry proposed an amendment be introduced after section 34(3) stating that;

“Provided that an officer may be appointed to act beyond the six months period if the substantive holder of the office
is on secondment, unpaid leave or sabbatical leave”

Further, the section to be amended further to include (3B) which shall read;

“the request for acting appointment shall be submatted to the appointing authority together with an indent declaring
the posttion vacant for filling. The filling of the vacant position(’s) shall be finalized within six months”.

The justification for the proposed amendment is that inclusion of 8A & 3B in the Act will address timely
filing of vacant position(s) substantively and succession management across the Public Service.

On amendment of section 80 of the Public Service Commission Act (No. 10 of 2017) to provide for the
retirement age in the Public Service Commission Act, the Ministry disagreed with the proposed
amendment and proposed that a subsection should be provided to justify the need of engaging a public
officer on contract who has attained the age of retirement.

Further, section 80 to be amended to include the provisions of Regulation 70 (1) of the PSC Regulations
on retirement on age grounds which provides for the mandatory retirement age in the public service as
follows —

1. sixty years;
ii. sixty- five for persons with disability; and
iil. such age as may be determined by the Commission for lecturers and research scientists
serving In public universities, research institutions, or equivalent institutions as
determined by the Commission in consultation with such universities, research
institutions, or equivalent institutions
The justification is that the proposed deletion of the words “as may be prescribed in the regulations”
shall negate the provisions of retirement as provided for in PSC Regulation 70; other relevant laws and
specific government policy, on mandatory retirement age for the following groups: -.persons with
disability; and lecturers and research scientists serving in public universities, research institutions or
equivalent institutions as determined by the Commission in consultation with such universities, research
institutions or equivalent institutions.

The proposed deletion of section 80 (2) may have been well-intentioned for the purposes of curbing the
abuse of retention of officers beyond the mandatory retirement age. It may however be noted that section
80 (2) is a good safety net measure to cater for among others certain cadres with rare professional skills
which take time to develop and impart to others. These cadres include the medical field, engineering,
geology, aviation industry, energy, and petroleum.
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3.5 The Law Society of Kenya

The Law Society of Kenya submitted as follows-

63.

64.

65.

66.

On amendment of section 34 of the Public Service Commission Act (No. 10 of 2017) to require that an
officer working in an acting capacity will not be entitled to an acting allowance after six months, the
society disagreed with the proposal as the provisions are unconstitutional and contravenes other written

law.

The justification is that the Act as is currently does not offend any constitutional provision, nor does it
contravene any written law. However, the proposed amendment may offend the constitutional right to
fair labour practices under Article 41. In this instance, equal remuneration for work of equal value is a
fair labour practice. Currently, section 5 of the Employment Act, 2007 provides that an employer shall
pay his employees equal remuneration for work of equal value which is to prevent discrimination in

remuneration

The society proposed that if an acting officer is not confirmed to the office for reasons of attaining the
age of 60, then the officer should be considered for hiring on a six months consultancy basis until a
suitable replacement is found.

On amendment of section 80 of the Public Service Commission Act (No. 10 of 2017) to provide for the
retirement age in the Public Service Commission Act, the society disagreed with the proposed
amendment as it would entrench discrimination on account of age, offending Article 27 of the

Constitution.

3.6 National Gender and Equality Commission

The National Gender and Equality Commission submitted as follows-

67.

68.

On amendment of section 80 of the Public Service Commission Act (No. 10 of 2017) to provide for the
retirement age in the Public Service Commission Act, the Commission disagreed with the proposed
amendment as the rationale of the regulations is to provide for more than one mandatory age for public
officers depending on the status and institution. That this amendment would be discriminatory and
prejudicial, entrenching only one mandatory category in the substantive Act.

The Commission proposed section 80 be amended by inserting subsection (3) as follows—

“(8) The Commission or authority shall be required to justify the reasons for lack of such rare knowledge or skills in the
authority or among the other public officers.”

69.

The justification is that section 92(f) of the Public Service Commission Act on delegated legislation
confers powers to the Commission to make guidelines on retirement. Further the Public Service
Commission Regulations, 2019 at regulation 70 provides as follows on retirement on age grounds;

70 (1) subject to the Constitution, section 80 of the Act, any other relevant written law or specific
government policy, the mandatory age of retirement in the public service shall be—

a) sixty years;
b) sixty-five years for persons with disability and
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c) such age as may be determined by the Commission for lecturers and research scientists serving
in public universities, research institutions or equivalent institutions as determined by
Commission in consultation with such universities, research institutions or equivalent institutions

Regulation 70 (6) and (7) further provides as follows—

70 (6) Subject to section 80 (2) of the Act, in determining whether to engage an officer after
attainment of retirement age, the Commission shall determine and document the rare knowledge,
skills or competencies that the officer possesses.

70 (7) In this regulation—

a) ‘“rare knowledge, skills, and competencies” means knowledge, skills, and competencies that
are scarce, unique, and not readily available in the job market.; and

b) “disability “means a permanent physical other impairment or condition that has, or is
perceived by significant sectors of the community to have, a substantial or long-term effect
on an individual’s ability to carry out ordinary day-to-day activities.

70. The National Policy on older persons and aging revised in 2014, paragraph 2 acknowledges that many
older persons have skills, resources, and expertise, which could be tapped into and utilized for
development. The policy object, provides that the state will put in place measures that ensure older

persons continue to provide their expertise, talent, and experience, to family, community, and in the
creation of employment.

3.7 Michael Mwangi Kinonge

71. Michael Mwangi, a retiree proposed that a retiree should;
1. have their file under the docket of the attorney general,

ii. linked with the Ombudsman;
lii. their services, and dues paid,;
iv. have the handover process between the retiree and the occupant of the office facilitated.

72. Lastly, he proposed that the Ombudsman may act as a go between the Attorney General and the
retiree.
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PART IV

4.0 COMMITTEE OBSERVATIONS

78. The Committee while considering the Bill made the following observations-

1.

111

1v.

vi.

That the Amendment of section 34 of the Public Service Commission Act (No. 10 of 2017) to require
that an officer working in an acting capacity will not be entitled to an acting allowance after six
months, the Committee noted that the enactment of this provision would result in unfair labour
practices contrary to article 27 and 41(1) of the Constitution on the freedom from discrimination and
right to fair labour practices. As well as, Section 5 of the Employment Act (No. 11 of 2007) that
requires that an employer pay their employees equal remuneration for work of equal value.

That Article 24 (1) as read with Article 25 of the Constitution allows limitation of the rights
guaranteed by Article 27, so long as the conditions set in Article 24 are satisfied. Article 24(1) provides
that a right or fundamental freedom in the Bill of Rights shall not be limited except by law and only
to the extent that such limitations are reasonable and justifiable. In this instance, the limitation of age
does not amount to discrimination as it is justified under Employment law and practice. It also allows
for continuity in the sector and the absorption of young professionals. Thus, reasonable and justifiable.

That the proposed amendment would align the Public Service Commission Act with the National
Social Security Fund Act (No. 45 of 2013) provision on pensionable age, as defined in section 2 of the
Act that, “pensionable age” means the age of sixty years.

That it is the role of the National Assembly to enact legislation as per article 95 (38) of the Constitution
and that no person or body, other than Parliament has the power to make provisions having the force
of law in Kenya except under authority conferred by this Constitution or legislation as per article 94
of the Constitution. Delegation of powers to make law is provided for under section 92 of the Public
Service Commission Act, providing that the Commission may make regulations for the better carrying
into effect the provisions of this Act. Section 92(2)(f) provides that the Commission may make
regulations for guidelines on retirement. This provision does not preclude the role of the National
Assembly to make law through legislation, by making a provision in the parent Act where the
regulation making authority has done so.

There was no memoranda or proposed amendment received on the proposed insertion, after section
102, of the Public Service Commission Act (No. 10 of 2017). The Principal Act is amended by inserting
the following new section immediately after section 102— “102A. A public officer engaged for service by
the Commission or other appointing authority afler attaining the mandatory retirement age before the
commencement of this Act shall serve for the remainder of the term of the contract”

The submission of Michael Mwangi Kinonge was received by the National Assembly on the 27t of
July, 2028 outside the time stipulated in the invitation to submit memoranda which gave a deadline of
the 21°¢ of July, 2023. It was noted that such delay has not come after consideration of the Bill by the
Committee and may therefore be considered.
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PART V

5.0 COMMITTEE RECOMMENDATIONS

74. The Committee, having considered the Bill and the stakeholder submissions, recommends THAT—
1. clause 34 (3A) be amended to provide that, the period an officer may work in an acting capacity is
twelve months, such position be declared vacant after the elapsing of the stated period where such
position is available for competitive filling and that an officer working in an acting capacity after the
twelve month period is not entitled to an acting allowance.

i. the amendment to section 80, be amended to provide for the age of retirement as—
(a) sixty years;

(b) sixty five for persons with disability; and

(c) such age as may be determined by the Commission in consultation with the relevant agency or

institution to retain an officer after attainment of the age of retirement where they possess rare

knowledge, skills and competencies. The Commission shall determine and document the rare
knowledge, skills or competencies.

“rare knowledge, skills and competencies” includes knowledge, skills and competencies that are
scarce, unique and not readily available in the job market.

SIGNED

HON. ERIC MUCHANGI KAREMBA, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR
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