

























































































































































































478,

479,

480,

481.

482.

consultations a chance in order to get the best way forward in relation to the future of
KSMS.

The National Treasury and Economic Planning recommends as follows:

1. KSMS to retain its corporate status as it is. However, KSMS should be converted
to a corporate body limited by shareholding and not guarantee;

ii. The school to be revitalized to a special domestic and regional training Center in
Banking and Financial management;

iii. The Government to pursue the possibility of convincing banks through their
umbrella body (Kenya Bankers Association-KBA) to take up some shares so that
KSMS will be co-owned by both KBA, CBK and NT & EP;

iv. The Government explores the possibility of raising revenue in addition to KSMS
current sources like registered Banks and related Financial Institutions to pay a
levy for training and capacity building of banks’ employees; and

v. KSMS to be capacitated and managed by staff with relevant skills in traimming &
capacity building.

KSMS is and remains an important institution for the region. For over (ten)]Uvears, the
KSMS was hosting The Joint Facility for Electives — graduate training for the African
Economic Research Consortium. This was interrupted by COVID 19. It will still be back.
In addition, KSMS is hosting the COMESA Monetary Institute, and African Union
Remittances Institute.

KSMS has therefore curved its niche and should be provided with more autonomy and
TESOUTCEs.

In addition, KSMS will be in the frontline as Kenya Competes with other EAC members
to host East African Monetary Institute. Using KSMS, it will provide Kenya with a
competitive edge on this important Institution that will also oversee the East African
Central Bank formation in Kenya.

In view of the above, The National Treasury still objects the dissolution of Kenya School
of Monetary Studies as a legal entity and is therefore, pursuing options as indicated above
to revitalize the school.
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Committee Observations

483. The Committee observed that KSMS is a body corporate limited by guarantee under the
Companies Act, with CBK as its principal shareholder (99%) and the National Treasury
as minority shareholder (1%).

484, The Committes further observed that KSMS is a subsidiary of CBK and all the assets and
habilhities are owned and borne by The Bank.

485. The Committee noted that the National Treasury still objects the dissolution of KSMS as
a legal entity and was pursuing options to revitalize the school.

486. The Committee further noted that despite KSMS being a separate legal entity, it fully
depends on CBK for its operations.

487. The Committee further noted that the request by CBK to dissolve KSMS will make the
institution fully a department of CBK hence certainty in its going concern.

488. The Committee further observed from the Solicitor General's submission that, the
dissolution of KSMS was objected by the CS National Treasury. The Registrar of
Companies was awaiting “*a no-objection™ from the same office to proceed with the
winding up of KSMS,

Committee Recommendations
489.  The Committee recommends that, there being no justifiable reason as to why the National
Treasury objected the dissolution of KSMS, the Registrar of Companies to proceed with
the winding up process of KSMS, within sixty days of tabling of this report.

490.  The Committee recommends that within sixty days of tabling this report, the dissolved
KSMS be made a directorate under the CBK given that all the assets and liabilities are
currently owned and born by CBE.
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3.5. EAST AFRICAN PORTLAND CEMENT COMPANY(EAPCC) (F/Y2018/2019 -

491,

2020/2021)

EXAMINATION OF THE REPORTS OF THE AUDITOR GENERAL ON THE
AUDITED ACCOUNTS OF EAST AFRICAN PORTLAND CEMENT COMPANY
FOR THE FINANCIAL YEARS 2018/2019 TO 202072021

The management of East African Portland Cement led by Managing Director Mr. Oliver
Kirubai appeared before the Committee to present evidence on the audited accounts of
the Company for the FY 2018/2019 to FY 2020/2021.

FINANCIAL YEAR 2018/2019

The Auditor General gave an ungqualified opinion and raised the following concerns
LOMATERIAL UNCERTAINTY RELATED TO GOING CONCERN

492

493,

494,

495,

The Auditor General reported that Note 2{a) in the financial statements indicated that the
Group and Company incurred a net loss from operations of KES 2,062,381,000 (2018:
KES 3,479,298,000) and KES 2,028,098,000 {2018: KES 3,804,171,000) respectively
during the year ended 30 June, 2019, Further, the Group and Company’s current liabilities
exceeded the current assets by KES 10,170,657,000 (2018: KES 6,136,393,000) and KES
10,189,500,000 (2018: KES 6,208,657,000) respectively.

This movement was largely due to transfer of long-term loans to current liabilities on
account of default on existing loan covenants. The Company defaulted on a loan from
one of the key lenders, and subsequent to year end, obtained approval from shareholders
to dispose some of the idle land to retire the debt.

Other factors that have affected performance have been explained in the Director’s Report
and Managing Director’s Report. In particular, the plant continues to operate significantly
below capacity due to working capital constraints, lack of essential spare parts and loss
of market share to competitors. Due to the cash flow constraints, the Company has been
unable to settle the amounts due to its key suppliers and regulatory authorities including
Kenya Revenue Authority and pension liabilities.

In addition, the Company has significant litigations and claims against it which, if
successful, may result in claims that are unlikely to be settled, given the entity’s current
financial position. Details of the significant claims include employee related claims
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arising from unpaid salaries based on the Collective Bargaining Agreement (CBA) terms
with an estimated total exposure of KES 1.7 billion, debt claims by suppliers for unpaid
bills for services rendered and /or goods delivered totaling KES 411 million and claims
arising from disputed deliveries, breach of distribution contracts and termination of
supplier contracts totaling to KES 173 million.

496, These events or conditions, indicate that a material uncertainty exists that may cast
significant doubt on the Group's and Company’s ability to continue as a going concern,

Management Response

497.  The Directors were optimistic that the Group and Company will remain a going concern
over the next 12 months. In making this assessment the Directors had considered in detail
all pertinent facts as outlined below:

a.

b.

A thorough review of the budgetary and forecasting process to ensure that

appropriate assumptions have been considered in developing the Group’s forecast.

Consideration of the timing and uncertainty of the cash flows to reflect the

underlying maturity of the liabilities and assets.

Consideration of the Group's financial adaptability,

Review of possible exposures to contingent liabilities

Review of the Group’s risk mitigation practices and their adequacy for business

related risks such as interest rates, currency exchange rate risk and credit risk.

Review of other considerations relevant to business continuity such as

maintenance of key suppliers and customers; maintenance of stable labour work

force and key staff.

Review of the stability of the Group’s cost structure.

Key areas of focus include:

1. Review of the entire mine to market process with a view to enhance efficiency,
minimize wastage and capitalize on opportunities to contain costs.

ii. Plant refurbishment with a view to lower production costs whilst maintaining
quality standards.

iii. Increase revenue through new product development.

iv. Retire corporate loan through balance restructuring and improve working
capital.
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v. Continuous engagement with creditors to agree on payment plans based on the
paying ability of the company and in line with projected cash flows.

498.  For the year ended 30 June 2022 the Board of Directors and Management took the
following measures to address and mitigate the above conditions:

a.

Conducted a thorough assessment and review of the market, competition and
competition trends and strengths and the potential impact. The Company is
convinced that both the domestic Kenyan market and the regional market present
vast business opportunities that it can tap into by improving its production capacity
and product offering.

Developed its 5-year strategic plan which will be implemented on short term,
medium term and long-term business focus through phased execution approach as
detailed below:

» Rapid Results Initiative (RRI) for the first 100 days whose objective will be to
kick off the new strategy cycle named ‘New Dawn’. A phased approach for
plant refurbishment has embarked in earnest, with the kiln shell replacement
underway with target completion in September 2022. The Kiln shell is now
replaced.

s The second phase shall run for 15 months as a Transformation phase, whose
objective will be to fix and stabilize business operations. Other plant
refurbishment activities are planned to coincide with receipt of land sale
proceeds which will restore the Company to its rightful position as the low-
cost producer of choice in the region.

o The third phase will be the rest of the strategy period and shall be used to grow
and sustain the Company.

Closure and settlement of some of the old debts through workable payment plans
and negotiations.

Pursue waiver of penalties and interest from lenders and other creditors.
Recapitalize the business through sale of land. The Company has embarked on a
regularization plan of LR 8784/144, 8784/145 & B784/653 totaling 907 acres
which had been heavily populated with squatters. This plan ensures that the local
community has first right of purchase with expected proceeds of KES 5 billion.
Furthermore, the Company has also subdivided 1000 acres of the adjacent property
LR 10424 into 50-acre plots which are on sale with expected proceeds totaling to
approximately KES 5 billion. These measures, in addition to the retirement of
KCB debt (which is currently concluded) and reclassification of National
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Government debt (Subsidiary agreement) will significantly impact working
capital, from a deficit of KES 12 billion to a surplus of KES 1.5 billion.

STAKEHOLDERS SUBMISSIONS

SUBMISSION FROM THE STATE DEPARTMENT FOR INDUSTRY AND EAPC PLC
ROPOSED TURNAROUND PLAN

499,

300.

301.

The Going Concern emphasis of matter raised by the Auditor General was picked by the
Parliamentary Public Investment Committee on Commercial Affairs and Energy. The
Committee directed that the shareholders must address the conditions that are casting
material uncertainty on the going concem status of the business.

Pursuant to the meeting before the Public Investment Committee on 13th July 2023, the
Committee directed the Principal Secretary for Industry to lead a roundtable meeting with
all stakeholders of East African Portland Cement PLC with a view to developing a
comprehensive strategy for the revival of the Company.

The Board and Management held a two-day roundtable meeting with the Company's
Shareholder representatives in August 2023. During the roundtable meeting, the
shareholders and stakeholders identified working capital deficit and poor plant status as
the key bottlenecks bedeviling the Company in actualizing its turnaround plan targets.

SHORT TERM PLAN

502,

The Committee was informed that the shareholders and stakeholders agreed on a three-
pronged initiative to inject cash in to the business and finalize the turnaround plan. These
are as follows:

1. Release of outstanding compensations from the Government for land acquired to dual
Mombasa Road and for the SGR corridor. The National Land Commission gazetted
the acquisition on 17th November 2023 with expectation of award, valuation,
settlement in the current Financial Year.

1. Regularization of the Land densely occupied by squatters. The process commenced
and is projected to generate KES 3B in the current financial year.

1. Compulsory acquisition of LR10424 and LR7815 (3,563.64 acres) by Kenya Wildlife
Service for wildlife Migratory Corridor.
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303,

504,

503,

Actualization of these initiatives was expected to generate KES 15.6B in the short term
and the total realization from the initiatives was expected to be KES 40B.

The required support was in terms of clearance of squatters and easement of bureaucratic
approvals to avert the daily deterioration that was happening at the Company. [t was
estimated that the Company was accruing loses of KES 5M per day and the delayed
realization of the proposed initiative will further derail the recovery process.

On realization of the above initiatives, the Company will be able to grow utilization of
the installed capacity from 50% in the current year to 83% by FY 2026. The growth is
projected to accrue from the proposed plant refurbishment program, availing of the
requisite raw materials through injection of working capital and elimination of business
disruptions through settlement of the legacy indebtedness. The increased business level
(83% capacity utilization by FY 2026) was projected to generate an annual revenue of
KES 10B and profit from operations of KES 400M by FY 2026.

LONG TERM PLAN

504.

507.

308,

To address fundamental problems of the business, the three main shareholders agreed
during the roundtable meeting held in August 2023 to fund the business through sale of
land to facilitate settlement of the existing indebtedness that continues to cast material

uncertainty on the going concern of the business.

For sustainability, there was need for a structural adjustment of the ownership. This will
enable the Company to resolve its Governance structure and the State Corporation
Compliance requirements in the face of a competitive operating environment m the
cement industry.

This proposal was subject to relevant legal and regulatory approvals noting that the
Company was listed in the Nairobi Securities Exchange.

SUBMISSION FROM THE NATIONAL TREASURY

509.

Public Investiment Committee on Commercial Affairs and Energy in a meeting held on

13thJuly 2023 directed EAPC PLC, State Department of Industry and main shareholders
to hold a round-table meeting to address the material uncertainty related to going concern

of Company.
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210.  The parties as indicated above held a two-day round table meeting in August 2023, where
the following observations were made:

i. EAPC PLC is a manufacturer of cement in East Africa (Kenya), listed at Nairobi
Securities Exchange (NSE) and is deemed a state corporation by virtue of a majority
shareholding (52%), owned by the National Treasury (25%) and NSSF (27%);

ii. Other sharcholders are Cemential Holdings (14.6%); Associated International
(14.6%); Bamburi Cement (12.5%) and other sharcholders (6%). EAPC PLC
began experiencing financial problems in 2012;

. Tumover of EAPC PLC declined from Kshs.10.17 billion in 2011 to
Kshs.2.8billion in 2019. The accruing losses from operations led to successive
negative cash from operations that generated negative working capital. This led to
the Company solely depending on KCB Bank Loan facility to bridge the negative
working capital. In 2019, KCB recalled its entire loan facility, when the liquidity
position of EAPC PLC further deteriorated and the company was unable to settle
salanes and wages (which stood at 60% of the revenue) as well as loan repayments
and interests;

1v.  The Cabinet on 1st August 2019 approved Balance Sheet Restructuring (sale of idle
land), the company managed to retire the KCB Loan (Kshs.6.8 billion) through debt
property Swap, implemented a redundancy program that reduced staff cost from
Kshs.245million per month to Kshs.75million per month and undertook partial
plant refurbishment that was to enable the company to increase plant reliability;
and

v.  Current challenges facing EAPC PLC are:

a) delays in finalization of plant refurbishment to remain competitive;
b} inadequate cash flow for working capital;

¢) modalities of retiring legacy debts; and

d) removal of illegal settlers from its parcels of land in Athi River.

311.  Arising from the above observations and in compliance with the direction of the
Committee, Shareholders and EAPC PLC Board and Management under the leadership
of Principal Secretary State Department of Industry discussed and among others agreed
on:

Short-term revival plan premised on:

a) regularization of the land densely occupied by squatters;
b) sale of 18 parcels of land measuring 30 acres;

c)Telease of compensation for tamd compulsorily acquired by the Government for
SGR and Mombasa Road Dualling; and
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a1l

al3.

d) actualization of the Deed of Settlement entered between the Company and

Government for surrender of LELNO. 10425.

Revival of EAPC PLC and to address the above and going concern, the following
immediate actions were agreed upon to be undertaken:

a}

b)

The company in the immediate term requires Kshs.B95million for the next phase of
the plant refurbishment program and Kshs.1.1 billion for optimization in order to
achieve operational excellence and cost leadership;

For optimization and proper production scheduling, the Company needs injection
of working capital of Kshs.2.5billion to operationalize its quarries. To allow proper
production scheduling, there 15 need for sufficient stock covers for coal and other
raw materials. Much of the current inefficiencies are hinged on sub-optimal
sourcing due to inability to offer settlement guarantees;

Retirement of legacy debts; the company has a huge creditor balance of
Kshs. 12 8billion that arose from successive yvears of operational losses. Currently,
there is court order granted to Emplovees for a court award of Kshs.1.4billion
arising from a case filed in 2016. Unmitigated, the legacy debis problem has the
potential of degenerating into receivership demands; and

Eviction of squatters and illegal settlers on the Company land. The squatters and
illegal settlers have settled in the company’s investment properties (8784/144/145
And 653). The vastness of the land 15 8,300 acres. This has been achieved.

Based on the above explanation it was the National Treasury’s considered opinion that
the Company be placed under the Privatization program to allow private sector
participation and full commercialization of the company. Further, the National Treasury
was oplimistic that Privatization will improve the efficiency of the Company and make it
more responsive to market forces.

SUBMISSION FROM THE MANAGING TRUSTEE AND CEO NSSF

514. The Managing Trustee informed members that the NSSF was in concurrence with the
laid-out strategy agreed upon by the shareholders to revive EAPC PLC.

SUBMISSION FROM HOLCIM

515. Holcim was concerned about the financial situation at EAPC PLC, but despite the

monumental financial challenges, Holcim was optimistic that EAPC PLC can resolve the
various obligations without more financial outlay from the shareholders.
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5l6.

The Holcim group was therefore in full support of the revival plan as laid out and agreed
by the shareholders

Committee observation and finding

317,

518.

519,

520.

The Committee observed that, it was necessary that the EAPC PLC elaborates the
measures it was taking to ensure that the planned regularization of land occupied by
squatters succeeds without legal bottlenecks.

The Committee noted that the EAPC PLC needed to prioritize the refurbishment of the
factory in order to improve operational efficiency and increase its attractiveness of the
intended acquisition of strategic private investors.

The Committee also observed that there was need for EAPC PLC to open up their intent
to sale to the public and not necessarily confine itself to the squatters and other
government agencies, this could be achieved through advertising in the dailies.

The committee observed that EAPC PC management needed to disclose the connection
between the recent demolitions witnessed in the EAPC PLC land and the revival strategy
of the company.

Committee Recommendations

521.

322,

The Committee recommends that the shori-term plans proposed by the stakeholders be
expedited. These include;

i. regularization of LR 8784/144, LR 8784/145 and LR 8784/653 covering nine
hundred and seven (907) acres.

ii. sale of eighteen (18) parcels of land measuring fifty (50) acres each on LR10424
{Thirteen (13) plots of fifty (50) acres each will be sold to KWS for wildlife
migratory corridor while the remaining five (3) plots of fifty (50) acres each be
offered competitively to the public)

iii. release of compensation for land compulsorily acquired by the Government for
SGR measuring forty-three (43) acres on LR 10424 and Mombasa Road Dualling
measuring twenty -eight (28) acres on LRE786 acquired by KENHA.

The Committee recommends that the National Government should explore other
measures that will make EAPC PLC viable including but not limited to privatization.
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2.0.FAIR VALUATION OF INVESTMENT PROPERTIES

323,

524.

As disclosed in Note 15, the Group’s and Company’s investment properties consist of
investment in land carried at fair value. The Directors engaged an independent
professional valuer to determine the fair value as at 30 June 2019. The valuer has
determined the open market value using comparable property prices within the vicinity.

Determination of fair value on investment properties involves significant judgement and
assumptions. Judgement and assumption in the following areas were of most significant
importance to the audit,

{1) Impact of informal settlers - a significant portion of the Group’s land is occupied
by squatters. [n arriving at the fair value of the investment properties, the Directors
have deducted the estimated cost of evicting the informal settlers. Significant
judgement was exercised by the Board of Directors in determining the cost of
evicting the informal settlers and securing the land.

(ii) In ammiving at the market value, the independent valuers considered sales of
comparable properties in the vicinity of the Group’s land. However, the properties
considered are smaller than the Group’s properties and may not be comparable.
Assumptions have been made in adjusting sales values of the comparable
properties to factor in the size of the Group’s land.

Management Response

525.

The company undertakes annual revaluation of its Investment Properties in line with the
requirements relevant accounting standards. To achieve this the Company engages
independent professional valuers to determine market value which usually discounted for
attendant cost (given encumbrances on the land) for prudence to arrive at the true market
value of the Properties. Estimates for the eviction cost is based on gazetted rates for
National Police Service and hired cost of equipment.

Committee observation and finding

526,

The Committee noted that the response from the management was satisfactory.

Committee Recommendations

527.

The matter stands resolved.
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3.0.LOSS IN SALE OF LAND

528.

In 2012, the Company entered in a consent to sell 337 acres of land to a local buver at a
price of KES 2.2 million per acre against the carrying value of KES 5.2 million per acre,
However, the buyer defaulted on the provisions of the consent by not providing an
acceptable bank security within the period of consent. The case was taken to court after
which the parties settled at a renegotiated price of KES 4.5 million per acre on 3 May,
2019 leading to a loss of KES 233 million against the carrying value.

Management Response

529.

530.

J3l.

532.

533,

Sometime in the year 2005, Superior Homes (Kenya) Limited (SHKL) purchased 163
acres of land on LR No.8784/4 from the Company. The transaction was completed and
the land successfully transferred to Superior Homes (Kenya) Limited.

Through an agreement dated 1st September 2005, parties further entered into an
agreement for option to purchase an additional 337 acres to be hived off from LR
No.8784/4.

As per the terms of the Agreement hereinabove.

i. EAPC PLC gave Superior Homes an option to purchase Three Hundred and
Thirty-Seven (337) Acres at the rate of Sh. 292,000 per Acre.
ii. The option was to be exercised within twelve (12) months upon execution of the
Agreement.
iti. In consideration of the above option and in order to purchase the 337 Acres of
Land. Superior Homes was to deposit Kenya Shillings One Hundred Thousand
(Kshs100,000/- being an option fee.

Pursuant to the agreement hereinabove, Superior Homes purported to express their
intention to exercise their option to purchase the 337 Acres vide a letter dated 19th
September, 2006. However, Superior Homes failed to exercise the option in the express
terms of the Agreement and the company informed Superior Homes that the option to
purchase had lapsed for want of compliance with the Land Control Board Act.

Consequently, Superior Homes (Kenya) Limited filed suit, HCCC 371 of 2011, (also
known as (ELC) Case No. 931 of 2013) against the Company seeking among other, orders

compelling the Company to sell the 337acres at Kshs.292,200.00 per acre.

&0
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334,

335.

536.

a3l.

338,

In order to amicably settle the matter, the Company and Superior Homes entered into a
Consent on 30" of November, 2012 which was adopted as an order of the court and a
decree issued on 17" December, 2014, As per the decree;
i. The Purchase Price for the entire parcel of land measuring 337 acres was revised
to Kshs. 2,225,519.28 per Acre totaling to Kenya Shillings Seven Hundred and
Fifty Million (KShs.750,000,000/=),

ii. Superior Homes was to pay a deposit of Kenya Shillings One Hundred Million
(KShs. 100,000,000/=) within seven (7) days from the date of the Decree to be
held in a stakeholder capacity by the Company’s Advocates in the transaction,
Letangule & Company Advocates;

iii. Superior Homes was 1o provide an acceptable Bank Guarantee 1o secure the
balance of the purchase price of Kenya Shillings Six Hundred and Fifty Million
(KShs.650,000,000/=); and

1v. The completion period was to be one hundred and forty-five (145) days from the
date of the Decree.

However, Superior Homes failed to secure and provide a bank puarantee as per the terms
of the decree hereinabove and the Company terminated the sale agreement citing non-
completion. As a result, Superior Homes moved to the High Court and filed case Number
ELC 931 of 2013 seeking extension of time to complete the transaction for another 120
days. Upon hearing of the parties, the Court allowed Superior Homes Application and
extended the completion period for a further 120 days vide a ruling dated 11™ March,
2014.

The Company was dissatisfied with the Ruling and lodged an Appeal No. 158 of 2014,
EAPC PLC Vs Superior Homes (Kenva) Limited on the basis that a consent agreement
can only be varied by a further agreement by the parties to the consent and not unilaterally
by one party unless a fresh suit is filed to challenge the consent order. Simultaneously,
the Company filed an Application (Civil Application Nai 75 of 2014 (UR 61/2014)
secking stay of execution pending the Hearing and determination of the Appeal. The
Application seeking stay was allowed vide a Ruling dated 28" November, 2014,

Before the determination of the Appeal, and in an attempt to resolve the matter, Superior
Homes made an enhanced offer of Kshs 2,800,000 per acre vide a letter dated 21
October, 2016.

Upon consideration of the offer, the Company declined to accept the offer vide a letter
dated 3" Nevember, 2016 noting that the offer was below the market value of the property
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339,

540.

41.

342.

543.

344,

which was estimated to be above Kshs 5, 630,000 per acre. Superior Homes declined to
improve their offer and the negotiations were abandoned.

Vide a Judgement dated 22™ September, 2017, the Court of Appeal returned a judgement
in favour of Superior Homes effectively extending/enlarging the completion period by a
further 120 days from the date of the Judgement.

On 29" January, 2019, Superior Homes made another offer, proposing to purchase the
parcel at Kshs 4,500,000 per acre in two phases, the 1* phase being the transfer of 160
acres and the 2" phase being the transfer of 177 acres.

Superior Homes however later included other conditions which the company found
extraneous, such as construction of a wall and clearance of squatiers and maintaining the
cleared state of Land.

On 16™ July, 2020 Superior Home made another offer which substantially altered the
initial offer and the consent recorded in court inter alia;
1. The total acreage to be purchased by Superior Homes was reduced from 337 acres
to 87 acres.
ii. The Purchase Price for the 87 acres was to adjusted upwards from 2,200,000 per
acre 10 2,700,000 per acre bring the total consideration for the purchase of the 87
acres to Kshs 234,900,000,

On 8% October, 2021, Superior Homes through their Advocates, filed a Contempt of Court
Application seeking to commit the Directors of the Company to Civil Jail for failure to
comply with the court orders to complete the transaction with 120 days as directed by the
Court of Appeal.

On 10th February, 2021, Superior Homes made another offer to purchase the 87 acres at
an adjusted price from 2,200,000 to Kshs 3,100,000 per acre bringing the total
consideration for the 87 acres to Kshs 269,700,000,

b2
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5435,

546.

547,

548.

In order to amicably settle the maiter and avoid the risk of the director’s being committed
to civil jail for contempt, the parties agreed to pursue an out of court settlement. After
numerous meetings and negotiations, the parties entered into a consent dated 14th April
2022, The terms of the Consent were interalia:

i. Superior Home to purchase a portion of 100 acres of land at the agreed amount of
Kenya Shillings Four Million, Five Hundred Thousand (Kshs.4, 500, 000.00) per
acre to be hived off parcel LR. No.10424 as opposed to the earlier offer on LR.
B784/4,

ii. The completion period is 120 days from the date of signing the Sale agreement or
any other date that the parties may agree in writing,

Simultaneously, with the signing of the Consent, the parties signed a Sale Agreement
dated 14th April, 2022 to implement the consent.

Superior Homes (K) Limited vide its Advocates letter dated- 5th June 2023 rescinded the
Sale Agreement dated 14th April, 2022,

In view of the above, EAPC PLC stated as follows:

1. That the basis of the transaction was the orders issued in and arising from Civil
Appeal No. 158 of 2014; East African Portland Cement Co. Ltd Vs Superior
Homes (K) Limited and Milimani HCC ELC 931 of 2013 Superior Homes (K)
Limited Vs East African Portland Cement Company Limited. Therefore, it is
imperative that any analysis of the transaction takes into account this contextual
background.

ii. If the aforementioned orders, were to be strictly upheld, the Company was
obligated to sell the property at Kshs. 2,225 519.28 per acre and not Kshs. 4, 500,
000.00 per acre or risk the Company directors being committed to civil jail for
being in contempt of Court.
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iii. That in the prevailing circumstances, selling the property at Kshs.4, 500, 000.00
per acre was in the best interest of the Company.
iv. The Sale Agreement has been rescinded and the matter therefore reverts back to

court as other solutions are sought.

Committee Findings and Observations

549,  The Committee noted that EAPC PC needed to register a consent in court for the
cancellation of the sale agreement between EAPC PLC and Superior Homes Kenya PLC
before releasing any funds to Superior Homes.

550.  The Committee also noted that the perceived loss in sale of land would cease once the
consent is registered and executed in court on the cancellation of the sale agreement.

Committee Recommendations

551.  The Committee recommends that EAPC PLC to register the consent in court for the
cancellation of the sale agreement between EAPC PLC and Superior Homes Kenya PLC.

4.0.TAX MATTERS
4.1. NON-REMITTANCE OF; 1) PAY AS YOU EARN (PAYE) TAX DEDUCTIONS
AND 2) VALUE ADDED TAX (VAT)

552. Sections 3(2)(a)ii), 5 and 37 of the Income Tax Act Cap 470 requires employers to deduct
PAYE at source and remit the same to the tax authorities before the 9th day of the
subsequent month of pay. However, as at 30 June, 2019, the Company had not remitted
PAYE amounting to KES 376 million for the 12 months® period (1 July, 2018 to 30 June,
2019), Cumulatively, the Company holds a provision of KES 945 million of unremitted
PAYE and KES 496 million being the penalties there on. The Company is in breach of
law and is exposed to the consequences of non-compliance with the income tax law.
Section 13(3) of Value Added Tax Act Cap 476 requires entities to remit VAT payable to
tax authorities before the 20th day of the subsequent month of collection. However, as at
30 June, 2019, the Company had not remitted VAT balances totaling to KES 221 million
in principal and penalties and interest of KES 63 million. The Company 18 in breach of

law and i exposed 10 the consequences of non-compliance with the value added taxctaw———
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553.

Further, and as disclosed in Note 30(1) to the financial statements, the Kenya Revenue
Authority carried out an audit on the Company, covering corporate tax, employees’ taxes,
withholding tax and VAT for the period from 2005 to 2008, KRA raised an assessment of
KES 2.5 billion out of which KES 1.7 billion has been resolved with the tax authorities.
The Company has paid KES 122 million and appealed a further KES 473 million through
the local tax commitiee which subsequently ruled in favor of the Company. KRA later
appealed in the High Court against the local committee ruling, but the matter is yet to be
determined. Additional liabilities may arise from this matter.

Management Response

554.

555.

For the current calendar year, the Company has settled all due taxes however, the
company has a legacy principal tax arrears of KES 1.2 billion (KES 2.2B with penalties
and taxes) debt been unable to remit these taxes owing to a constrained working capital
position and has banked on realization of proceeds from sale of land to clear the
outstanding balances. The Company also entered into a repayment plan with KRA based
on proceeds from sale of land to Kenya Railways Corporation where 30% of each
installment is remitted to clear outstanding tax balances. However, delayed payments
have led to increments in outstanding balances. The Company is currently engaging with
the Government to retire all these tax and other government related debts in exchange for
land earmarked for affordable housing,

The Company is confident in its defense of the tax audit matter which was ruled in its
favor by the local tax committee. Considering no substantive appeal has been filed by the
Authority, the matter is disclosed as a contingent liability it the financial statements.

Committee Observations

256,

557.

The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

4.2.NON-REMITTANCE OF EMPLOYEES PENSION CONTRIBUTIONS
Sections 33 and 53A of the Retirement Benefits Act, 1997 requires entities to timely remit
contributions by the employee’s, failure to which, the entities will be penalized. However,
as at 30 June, 2019, the Company had accrued pensions of KES 91 million in principle,
penalties and interest. These unremitted contributions date back to August, 2018, The
Company is in breach of law and is exposed to the consequences of non-compliance with
the retirement benefits law.

Management Response
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558.  The Company is aware of the breach which occurred due to working capital challenges.
Delayed realization of proceeds from sale of land have impacted repayment efforts.
However, the Company is committed to bridge the working capital deficit and remit the
pension scheme contributions.

Committee Observations

559.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

4.3.NON-REMITTANCE OF MINING LEVIES
560. Legal Notice No. 222 of the Mining Act (Cap 306) dated 18 December, 2013 requires
cement producers to pay a cement mineral levy at the rate of KES 140 per ton of cement
with effect from 1 January, 2014. As at 30 June, 2019, the Company had accruals of non-
remitted mining levy amounting to KES 327 million. The Company is in breach of law
and is exposed to the consequences of non-compliance with the mining regulations

Management Response

561.  The Company is aware of the breach which occurred due to working capital challenges.
However, the Company is currently in discussions with the Government to retire unpaid
mining levy in exchange for land earmarked for affordable housing.

Committee Observations

562, The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

4ANON-REMITTANCE OF UNCLAIMED DIVIDENDS
563. Section 20 of the Unclaimed Financial Assets Act, 2011 requires entities to remit
unclaimed assets, including but not limited to ownership interests (shares and dividends),
with a period of abandonment of three (3) years. As at 30 June, 2019, the Company held
in its books, accrued dividends payable amounting to KES 102 million. Part of this
amount has been outstanding for more than three (3) years exposing the Company to
increased penalties. The Company was therefore in breach of Law.

Management Response
564.  The Company paid a dividend in the 2012 & 2015 to minority shareholders (6% of total

shareholding)-in-orderto-satisfyshareholder’s-needsfor-a retumn. However, the majority —
shareholders, represented on the Board, opted to defer receipt of dividends to a future
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date dependent on resurgence of Company’s cash flows. To the extent that the main
shareholders are represented in the Company’s Board, and that the accrued dividends
were occasioned by a decision of the Board of Directors, then the Company holds the
view that the dividends are not unclaimed as the recipients are known.

Committee Findings and Observations

565.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.
FINANCIAL YEAR 2019/2020

The Auditor General gave an unqualified opinion and raised the following concerns

566.

567.

568.

LOMATERIAL UNCERTAINTY RELATED TO GOING CONCERN
The Auditor General drew attention to Note 2(a) to the financial statements, which
indicated that the Group and Company incurred a net loss from operations of KES
2,7659,347.000 (2019: KES 3,361,888,000) and KES 2,768,466,000 (2019: KES
3,327.605,000) respectively during the year ended 30 June, 2020. Further, the Group and
Company’s current liabilities exceeded the current assets by KES 13,829,524,000 (2019:
KES 10,170,657.000) and KES 13,868,616,000 (2019: KES 10,189,500,000)

respectively.

The Company defaulted on a loan from one of the key lenders and in September, 2019,
the Company obtained approval from shareholders to dispose some of the idle land to
retire the debt. Factors that have affected performance have been explained in the
Directors” Report and Managing Director’s Report. In particular, the cement production
plant continues to operate significantly below capacity due to working capital constraints,
lack of essential spare parts and loss of market share to competitors. Further, due to the
cash flow constraints, the Company has been unable to settle the amounts due to its key
suppliers and regulatory authorities including Kenva Revenue Authority and pension
liabilities.

The Company had significant litigations and claims against it which, if successful, may
result in claims that are unlikely to be settled, given the entity’s current financial position.
Details of the significant claims include employee related claims arising from unpaid
salaries based on the Collective Bargaining Agreement (CBA) terms with an estimated
total exposure of KES 1.5 billion, debt claims by suppliers for unpaid bills for services
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rendered and goods delivered totaling to KES 397 million and claims ansing from
disputed deliveries, breach of distribution contracts and termination of supplier coniracts
totaling KES 196 million. Most of these claims have been provided for in the financial
statements.

569, In addition, the Company has been unable to settle amounts due to statutory authonties
which include Pay as You Eam (PAYE) of KES 1,347,853,000, Value Added Tax (VAT)
of KES 356,000,000 and pension habilities of KES 39,000,000 being principal, penalties
and interests.

These events or conditions, along with other matters as set forth in Note 2(a), indicate
that a material uncertainty exists that may cast significant doubt on the Group’s and
Company’s ahility to continue as a going concem.

Management Response

570.  The Directors were confident that the Group and Company would remain a going concern
over the next 12 months. In making this assessment the directors had considered in detail
all pertinent facts as outlined below:

a. A thorough review of the budgetary and forecasting process to ensure that

appropriate assumptions have been considered in developing the Group's forecast.

b. Consideration of the timing and uncertainty of the cash flows to reflect the

underlyving maturity of the liabilities and assets.

¢. Consideration of the Group’s financial adaptability.

d. Review of possible exposures to contingent liabilities

e. Review of the Group’s risk mitigation practices and their adequacy for business

related risks such as interest rates, currency exchange rate risk and credit risk.

f. Review of other considerations relevant to business continuity such as
maintenance of key suppliers and customers; maintenance of stable labour work
force and key staff.

Review of the stability of the Group’s cost structure.

Key areas of focus that include:

1. Review of the entire mine to market process with a view to enhance efficiency,
minimize wastage and capitalize on opportunities to contain costs.

ii. Plant refurbishment with a view to lower production costs whilst maintaining
quality standards

R

i, increase revenue through new product development:
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iv. Retire corporate loan through balance restructuring and improve working
capital — This matter has been concluded.

v. Continuous engagement with creditors to agree on payment plans based on
paying ability of the company and in line with projected cash flows

571.  For the year ended 30 June 2022 the Board of Directors and Management took the
tollowing measures to address and mitigate the above conditions:

4. Conducted a thorough assessment and review of the market, competition and
competition trends and strengths and the potential impact. The Company is
convinced that both the domestic Kenyan market and the regional market present
vast business opportunities that it can tap into by improving its production capacity
and product offering.

b. Developed its 3-year strategic plan which will be implemented on short term,
medium term and long-term business focus through phased execution approach as
detailed below:

(1) Rapid Results Initiative (RRI) for the first 100 days whose objective will be
to kick off the new strategy cycle named ‘New Dawn’. A phased approach for
plant refurbishment has embarked in eamnest, with the kiln shell replacement
underway with target completion in September 2022. The Kiln shell is now
replaced;

(11) The second phase shall run for 15 months as a Transformation phase, whose
objective will be to fix and stabilize business operations. Other plant
refurbishment activities are planned to coincide with receipt of land sale
proceeds which will restore the Company to its rightful position as the low-
cost producer of choice in the region; and

(iii) The third phase will be the rest of the strategy period and shall be used to
grow and sustain the Company.

¢. Closure and settlement of some of the old debts through workable payment plans
and negotiations.

d. Pursue waiver of penalties and interest from lenders and other creditors.

e. Recapitalize the business through sale of land. The Company has embarked on a
regularization plan of LR 8784/144, 8784/145 & 8784/653 totaling 907 acres
which had been heavily populated with squatters. This plan ensures that the local
community has first right of purchase with expected proceeds of KES 5 billion.
Furthermore, the Company has also subdivided 1000 acres of the adjacent property
LR 10424 into 50-acre plots which are on sale with expected proceeds totaling to
approximately KES 5 billion. These measures, in addition to the retirement of
KCB debt (which is currently concluded) and reclassification of National
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Government debt (Subsidiary agreement) will significantly impact working
capital, from a deficit of KES 12 billion to a surplus of KES 1.5 billion.

STAKEHOLDERS SUBMISSIONS

SUBMISSION FROM THE STATE DEPARTMENT FOR INDUSTRY AND EAPC PLC
ROPOSED TURNAROUND PLAN

572. The Going Concern emphasis of matter raised by the Auditor General was picked by the
Parliamentary Public Investment Committee on Commercial Affairs and Energy. The
Committee directed that the shareholders must address the conditions that are casting
material uncertainty on the going concern status of the business.

573.  Pursuant to the meeting before the Public Investment Committee on 13th July 2023, the
Committee directed the Principal Secretary for Industry to lead a roundtable meeting with
all stakeholders of East African Portland Cement PLC with a view to developing a
comprehensive strategy for the revival of the Company.

574. The Board and Management held a two-day roundtable meeting with the Company’s
Sharcholder representatives in August 2023. During the roundtable meeting, the
shareholders and stakeholders identified working capital deficit and poor plant status as
the key bottlenecks bedeviling the Company in actualizing its turnaround plan targets.

SHORT TERM PLAN

XIS, The Committee was informed that the shareholders and stakeholders agreed on a three-
pronged initiative to inject cash in to the business and finalize the turnaround plan. These
are as follows:

iv. Release of outstanding compensations from the Government for land acquired to dual
Mombasa Road and for the SGR corridor. The National Land Commission gazetted
the acquisition on 17th November 2023 with expectation of award, valuation,
settlement in the current Financial Year.

v. Regulanzation of the Land densely occupied by squatters. The process commenced
and is projected to generate KES 5B in the current financial year.

vi—Compulsory—acquisiion-of 10424 -and 7815 (3,563.64-acres)-byKenvaWildlife —

Service for wildlife Migratory Corridor.
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376,

377,

378,

Actualization of these initiatives was expected to generate KES 15.6B in the short term
and the total realization from the initiatives was expected to be 40B.

The required support is in terms of clearance of squatters and easement of bureaucratic
approvals to avert the daily deterioration that is happening at the Company. It was
estimated that the Company is accruing loses of KES 5M per day and the delayed
realization of the proposed initiative will further derail the recovery process.

On realization of the above initiatives, the Company will be able to grow utilization of
the installed capacity from 50% in the current year to 83% by FY 2026, The growth is
projected to accrue from the proposed plant refurbishment program, availing of the
requisite raw materials through injection of working capital and elimination of business
disruptions through settlement of the legacy indebtedness. The increased business level
(83% capacity utilization by FY 2026) is projected to generate an annual revenue of KES
10B and profit from operations of KES 400M by FY 2026,

LONG TERM PLAN

579.

580.

581.

To address fundamental problems of the business, the three main sharcholders agreed
during the roundtable meeting held in August 2023 to fund the business through sale of
land to facilitate settlement of the existing indebtedness that continues to cast material
uncertainty on the going concern of the business.

For sustainability, there was need for a structural adjustment of the ownership. This will
enable the Company to resolve its Governance structure and the State Corporation
Compliance requirements in the face of a competitive operating environment in the
cement industry.

This proposal is subject to relevant legal and regulatory approvals noting that the
Company is listed in the Nairobi Securities Exchange.

SUBMISSION FROM THE NATIONAL TREASURY

382,

Public Invesiment Commitiee on Commercial Affairs and Energy in a meeting held on
13thJuly 2023 directed EAPC PLC, State Department of Industry and main sharcholders
to hold a round-table meeting to address the material uncertainty related to going concern
of Company.
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583,

384,

The parties as indicated above held a two-day round table meeting in August 2023, where
the following observations were made:

1.

ii.

fii.

V.

V.

EAPC PLC iz a manufacturer of cement in East Africa (Kenya), listed at Nairobi
Securities Exchange (NSE) and is deemed a stale corperation by virtue of a
majority shareholding (52%), owned by the National Treasury (25%) and NSSF
(27%);
Other shareholders are Cemential Holdings (14.6%); Associated International
(14.6%); Bamburi Cement (12.5%) and other shareholders (6%). EAPC PLC
began experiencing financial problems in 2012;
Turnover of EAPC PLC declined from Kshs.10.17 billion in 2011 to
Kshs.2.8Bbillion in 2019. The accruing losses from operations led to successive
negative cash from operations that generated negative working capital. This led to
the Company solely depending on KCB Bank Loan facility to bridge the negative
working capital. In 2019, KCB recalled its entire loan facility, when the liquidity
position of EAPC PLC further deteriorated and the company was unable to settle
salanes and wages (which stood at 60% of the revenue) as well as loan repayments
and interests;
The Cabinet on 1st August 2019 approved Balance Sheet Restructuring (sale of
idle land), the company managed to retire the KCB Loan (Kshs6.8 billion)
through debt property Swap, implemented a redundancy program that reduced
staff cost from Kshs.245million per month to Kshs.75million per month and
undertook partial plant refurbishment that was to enable the company to increase
plant rehability; and
Current challenges facing EAPC PLC are:

a) delays in finalization of plant refurbishment to remain competitive;

b) mmadequate cash flow for working capital;

¢) modalities of retiring legacy debts; and

d) removal of illegal settlers from its parcels of land in Athi River,

Arising from the above observations and in compliance with the direction of the
Committee, Shareholders and EAPC PLC Board and Management under the leadership
of Principal Secretary State Department of Industry discussed and among others agreed

1N

Short-term revival plan premised on:

a) regularization of the land densely occupied by squatters;

b) sale of 18 parcels of land measuring 30 acres;
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383.

586.

¢) release of compensation for land compulsorily acquired by the Government
for SGR and Mombasa Road Dualling; and

d) actualization of the Deed of Settlement entered between the Company and
Government for surrender of LR.NO. 10425,

Revival of EAPC PLC and to address the above and going concern, the following
immediate actions were agreed upon to be undertaken:

a)

b)

d)

The company in the immediate term requires Kshs. 895million for the next phase of
the plant refurbishment program and Kshs.1.1 billion for optimization in order to
achieve operational excellence and cost leadership;

For optimization and proper produciion scheduling, the Company needs injection
of working capital of Kshs.2.5hillion to operationalize its quarries. To allow proper
production scheduling, there is need for sufficient stock covers for coal and other
raw materials. Much of the current inefficiencies are hinged on sub-optimal
sourcing due to inability to offer settlement guarantees;

Retirement of legacy debts; the company has a huge creditor balance of
Kshs. 12.8billion that arose from successive years of operational losses. Currently,
there is court order granted to Employees for a court award of Kshs.1.4billion
ansing from a case filed in 2016. Unmitigated, the legacy debts problem has the
potential of degenerating into receivership demands; and

Eviction of squatters and illegal settlers on the Company land. The squatters and
illegal settlers have settled in the company’s investment properties (B784/144/145
And 653). The vastness of the land is 8,300 acres. This has been achieved,

Based on the above explanation it is The National Treasury’s considered opinion that the
Company be placed under the Privatization program to allow private sector participation
and full commercialization of the company. We believe that Privatization will improve
the efficiency of the Company and make it more responsive to market forces.

SUBMISSION FROM THE MANAGING TRUSTEE AND CEO NSSF

587.

The Managing Trustee informed members that the NSSF was in concurrence with the
laid-out strategy agreed upon by the shareholders to revive EAPC PLC.

SUBMISSION FROM HOLCIM

Holeim was concerned about the financial situation at EAPC PLC, but despite the
monumental financial challenges, Holcim was hopeful that EAPC PLC can resolve the
various obligations without more financial outlay from the shareholders.

588.
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589

The Holeim group was therefore in full support of the revival plan as laid out and agreed
by the shareholders.

Committee observation and finding

590.

591.

392,

593.

The Committee observed that, it was necessary that the EAPC PLC elaborates the
measures it was taking to ensure that the planned regularization of land occupied by
squatters succeeds without legal bottlenecks.

The Committee noted that the EAPC PLC needed to prioritize the refurbishment of the
factory in order to improve operational efficiency and increase its attractiveness of the
intended acquisition of strategic private investors.

The Committee also observed that there was need for EAPC PLC to open up their intent
to sale to the public and not necessarily confine itself to the squatters and other
government agencies, this could be achieved through advertising in the dailies.

The committee observed that EAPC PC management needed to disclose the connection
between the recent demolitions witnessed in the EAPC PLC land and the revival strategy
of the company.

Committee Recommendations

594.

395,

The Committee recommends that the short-term plans proposed by the stakeholders be
expedited. These include;
i, regularization of LR 8784/144, LR B784/145 and LR B784/653 covering ning
hundred and seven (907) acres.
1i. sale of eighteen (18) parcels of land measuring fifty (50) acres each on LR10424
(Thirteen (13) plots of fifty (50) acres each will be sold to KWS for wildlife
migratory corridor while the remaining five (5) plots of fifty (50) acres each be
offered competitively to the public)
iii. release of compensation for land compulsorily acquired by the Government for
SGR measuring forty-three (43) acres on LR 10424 and Mombasa Road Dualling
measuring twenty -eight (28) acres on LRE786 acquired by KENHA.

The Committee recommends that the National Government should explore other
measures that will make EAPC PLC viable including but not limited to privatization.

20.FAIR VALUATION OF INVESTMENT PROPERTIES
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596,

As disclosed in Note 15 to the financial statements, the Group’s and Company’s
investment properties consist of investment in land carried at fair value. The Directors
engaged independent professional valuers to determine the fair value as at 30 June 2020.
The valuers determined the open market value using recent property transactions prices
within the vicinity of the Group's land. A significant portion of the Group's land is
occupied by informal settlers. As disclosed in Note 15 to the financial statements, the
Directors have exercised judgement in determining the classification of the encroached
land as investment property. The fair value of the land occupied by squatters is based on
open market values, determined by the independent valuers, as adjusted by the Directors’
estimated cost of evicting the squatters and securing the land. The determination of the
cost of evicting the informal settlers involved estimates and significant judgements.

Management Response

397.

The company undertakes annual revaluation of its Investment Properties in line with the
requirements relevant accounting standards. To achieve this the Company engages
independent professional valuers to determine market value which usually discounted for
attendant cost (given encumbrances on the land) for prudence to arrive at the true market
value of the Properties. Estimates for the eviction cost is based on gazetted rates for
National Police Service and hired cost of equipment.

Committee Observations

598.

The Committee noted that the response from the management was satisfactory.

Committee Recommendations

599,

The matter stands resolved.

3.0.LOSS IN SALE OF LAND

600,

As previously reported, in 2012, the Company entered in a consent to sell land LR,
No.8784/4, Athi River (measuring 337 acres) to a local buyer at a price of KES 2,200,000
per acre against the carrving value of KES 5,200,000 per acre. However, the buyer
defaulted on the provisions of the consent by not providing an acceptable bank security
within the period of consent. The case was taken to court after which the parties settled
at a renegotiated price of KES 4,500,000 per acre on 3 May, 2019, The company thereafter
revalued the investment property to a carrying value of KES 5,256,291 per acre. As a
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result, the renegotiated price of KES 4,500,000 per acre resulted to an impairment loss of
KES 254,870,067,

Management Response

601.

602,

603,

604,

603.

606.

Sometime in the year 20035, Superior Homes (Kenya) Limited (SHKL) purchased 163
acres of land on LR No.8784/4 from the Company. The transaction was completed and
the land successfully transferred to Superior Homes (Kenya) Limited.

Through an agreement dated 1st September 2005, parties further entered into an
agreement for option to purchase an additional 337 acres to be hived off from LR
No.8784/4.

As per the terms of the Apreement hereinabove.

i. EAPC PLC was give Superior Homes an option to purchase Three Hundred and
Thirty-Seven (337) Acres at the rate of Sh. 292,000 per Acre.
ii. The option was to be exercised within 12 months upon execution of the Agreement.
iii. In consideration of the above option to purchase the 337 Acres of Land, Superior
Homes was to deposit Kenya Shillings One Hundred Thousand (Kshs 100,000/-
being an option fee.

Pursuant to the agreement hereinabove, Superior Homes purported to express their
intention to exercise their option to purchase the 337 Acres vide a letter dated 19th
September, 2006. However, Superior Homes failed to exercise the option in the express
terms of the Agreement and the company informed Superior Homes that the option to
purchase had lapsed for want of compliance with the Land Control Board Act.

Consequently, Superior Homes (Kenya) Limited filed suit, HCCC 371 of 2011, (also
known as (ELC) Case No. 931 of 2013) against the Company seeking among other, orders
compelling the Company to sell the 337acres at Kshs.292 200.00 per acre.

In order to amicably settle the matter, the Company and Superior Homes entered into a
Consent on 30" of November, 2012 which was adopted as an order of the Court and a
decree issued on 17™ December, 2014, As per the decree;
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607,

608,

609.

610,

i.  The Purchase Price for the entire parcel of land measuring 337 acres was
revised to Kshs. 2,225,519.28 per Acre totaling to Kenya Shillings Seven
Hundred and Fifty Million (KShs.750,000,000/=);

ii. Superior Homes was to pay a deposit of Kenya Shillings One Hundred
Million (KShs.100,000,000/=) within seven (7) days from the date of the
Decree to be held in a stakeholder capacity by the Company’s Advocates in
the transaction, Letangule & Company Advocales,

ili.  Superior Homes was to provide an acceptable Bank Guarantee to secure the
balance of the purchase price of Kenya Shillings Six Hundred and Fifty
Million {KShs.650,000,000/=); and

iv. The completion period was to be one hundred and forty-five (145) days
from the date of the Decree;

However, Superior Homes failed to secure and provide a bank guarantee as per the terms
of the decree hereinabove and the Company terminated the sale agreement citing non-
completion. As a result, Superior Homes moved to the High Court and filed case Number
ELC 931 of 2013 seeking extension of time to complete the transaction for another 120
days. Upon hearing of the parties, the Court allowed Superior Homes Application and
extended the completion period for a further 120 days vide a ruling dated 11" March,
2014,

The Company was dissatisfied with the Ruling and lodged an Appeal No. 158 of 2014,
EAPC PLC Vs Superior Homes (Kenya) Limited on the basis that a consent agreement
can only be varied by a further agreement by the parties to the consent and not unilaterally
by one party unless a fresh suit is filed to challenge the consent order. Simultaneously,
the Company filed an Application (Civil Application No. 75 of 2014 (UR 61/2014)
seeking stay of execution pending the Hearing and determination of the Appeal. The
Application seeking stay was allowed vide a Ruling dated 28" November, 2014,

Before the determination of the Appeal, and in an attempt to resolve the matter, Superior
Homes made an enhanced offer of Kshs 2,800,000 per acre vide a letter dated 217

October, 2016.

Upon consideration of the offer, the Company declined to accept the offer vide a letter
dated 3" November, 2016 noting that the offer was below the market value of the property
which was estimated to be above Kshs 5, 630,000 per acre. Superior Homes declined to
improve their offer and the negotiations were abandoned.
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611,

612.

613.

614,

615.

616.

617.

Vide a Judgement dated 22" September, 2017, the Court of Appeal returned a judgement
in favour of Superior Homes effectively extending/enlarging the completion period by a
further one hundred and twenty (120) days from the date of the Judgement.

On 29" January, 2019, Superior Homes made another offer, proposing to purchase the
parcel at Kshs 4,500,000 per acre in two phases, the 1% phase being the transfer of one
hundred and sixty (160) acres and the 2™ phase being the transfer of one hundred and
seventy seven (177) acres.

Superior Homes however later included other conditions which the company found
extraneous, such as construction of a wall and clearance of squatters and maintaining the
cleared state of Land.

On 16" July, 2020 Superior Home made another offer which substantially altered the
initial offer and the consent recorded in court inter alia;
1. The total acreage to be purchased by Superior Homes was reduced from 337 acres
to eight seven (87) acres.

ii. The Purchase Price for the eighty-seven (87) acres was to adjusted upwards from
2,200,000 per acre to 2,700,000 per acre bring the total consideration for the
purchase of the 87 acres to Kshs 234,900,000,

1.
On 8" October, 2021, Superior Homes through their Advocates, filed a Contempt of Court
Application seeking to commit the Directors of the Company to Civil Jail for failure to
comply with the court orders to complete the transaction with 120 days as directed by the
Court of Appeal.

On 10th February, 2021, Superior Homes made another offer to purchase the eighty-seven
(87) acres at an adjusted price from 2,200,000 to Kshs 3,100,000 per acre bringing the
total consideration for the eight seven (87) acres to Kshs 269,700,000

In order to amicably settle the matter and avoid the risk of the director’s being committed
to civil jail for contempt, the parties agreed to pursue an out of court settlement. After
numerous meetings and negotiations, the parties entered into a consent dated 14th April
2022. The terms of the Consent were interalia:

L. Superior Home to purchase a portion-of 100 acres of land at the agreed-amount —

of Kenya Shillings Four Million, Five Hundred Thousand (Kshs.4, 500, 000.00)
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per acre to be hived off parcel LR. No.10424 as opposed to the earlier offer on
LR. 8784/4.

The completion period is 120 days from the date of signing the Sale agreement
or any other date that the parties may agree in writing.

618.  Simultaneously, with the signing of the Consent, the parties signed a Sale Agreement
dated 14th April, 2022 to implement the consent.

619, Superior Homes (K) Limited vide its Advocates letter dated- 5th June 2023 rescinded the
Sale Agreement dated 14th April, 2022.

620. In view of the above, the management stated as follows:-

it.

iii.

That the basis of the transaction was the orders 1ssued in and arising from Civil
Appeal No. 158 of 2014; East African Portland Cement Co. Ltd Vs
Superior Homes (K) Limited and Milimani HCC ELC 931 of 2013
Superior Homes (K) Limited Vs East African Portland Cement Company
Limited. Therefore, it is imperative that any analysis of the transaction takes
into account this contextual background.

If the aforementioned orders, were to be strictly upheld, the Company was
obligated to sell the property at Kshs. 2,225,519.28 per acre and not Kshs. 4,
500, 000.00 per acre or risk the Company directors being committed to civil
jail for being in contempt of Court.

That in the prevailing circumstances, selling the property at Kshsd4, 500,
000.00 per acre was in the best interest of the Company.

The Sale Agreement has been rescinded and the matter therefore reverts back
to court as other solutions are sought.

Committee Findings and Observations

621. The Committee noted that EAPC PLC needed to register a consent in court for the
cancellation of the sale agreement by Superior Homes Kenya PLC before releasing any
funds to Superior Homes,

622,  The Committee also noted that the perceived loss in sale of land would cease once the
consent is registered and executed in Court on the cancellation of the sale agreement.
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Committee Recommendations

623.

The Committee recommends that EAPC PLC to register the consent in court for the
cancellation of the sale agreement between EAPC PLC and Superior Homes Kenya PLC.

4.0.LAND INVADED BY INFORMAL SETTLERS

624.

The Auditor General reported that the investment properties LR No 8784/4 (1,330 acres)
was almost 70% invaded by informal settlers while LR 8786 (745 acres) and LR 10424
(3,292 acres) were partially occupied by informal settlers. The Company continued to
pursue several avenues to reclaim the occupied properties. An estimated cost of evicting
the informal settlers amounting to KES 376,904,000 had been adjusted in the financial
staterments in arriving at the fair value of investment properties.

Management Response

625.

626,

627,

628,

629.

LR 8786 and a portion of LR had 8784 since been transferred to KCB at a value of KES
6.6 billion as settlement of corporate loan which transferred the encumbrance loss to the
Lender. The Company sought to undertake Regularization program on the remainder of
8784 which is 907 acres to ensured that the squatters had first right of purchase of the
land and any vacant portion sold by public tender.

Further, on all remaining parcels, the company was at an advanced discussion with the
National Government on building synergy and alignment of the company strategic
objectives with the development agenda of the government which would secure the land.

Additional Information on Squatters and illegal settlers on the Company land

The parcels of land belonging to the Company in Mavoko, Athi River which were
classified as investment property were occupied with illegal grabbers. Some of the
properties (8784/144/145 and 653) were occupied to the magnitude of 70% as per the
2018 Auditor General Report. The other properties were also heavily occupied.

The vastness of the land (8,300 acres), the financial health of the Company and the
litigious nature of the squatters on the land (court orders) had made it prohibitive for the
Company to undertake meaningful protection of the land.

The Company and the National Government’s strategic interests varied across the parcels
of the land. Given the magnitude of invasion of squatters on LK Nos. 8784/144/143 and
653 (which are held for sale), the company offered first right of refusal to the squatters

under a regularization program. The registration process was currently ongoing.
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630.

631,

The Company surrendered 4,272 acres to the National Government (LR No, 10425). The
land was freed from the encumbrances and was earmarked for the affordable housing
project.

Regarding LR 10424 and part of LR. 7815, the Company was at an advanced engagement
with the Kenya Wildlife Service with a view of compulsorily acquiring the land for
purposes of wildlife migratory corridor connecting the Nairobi National Park to Kapiti
plains. The remainder of 7815 was expected to house the expansion of Export Processing
Zone in Athi River (EPZ-A).

Commiitee Findings and Observations

632,

The Committee noted that the issue on informal settlers could only be resolved through
implementation of the strategies agreed upon by shareholders.

Committee Recommendations

633.

The matter stands unresolved.

5.0.TAX MATTERS

634.

633.

ALNON-REMITTANCE OF; 1) PAY AS YOU EARN (PAYE) TAX
DEDUCTIONS AND 2) VALUE ADDED TAX (VAT)

The Auditor General reported that sections 3(2)(a}{(ii), 5 and 37 of the Income Tax Act
Cap 470 required employers to deduct PAYE at source and remit the same to the tax
authorities before the 9th day of the subsequent month of pav. However, as at 30 June,
2020, the Company had not remitted PAYE amounting to KES 52,500,000 for the twelve
(12) months period. Cumulatively the Company made a provision of KES 779,000,000
of unremitted PAYE and KES 571,000,000 being the penalties there on. The Company
was in breach of law and was exposed to the consequences of non- compliance with the
mcome tax law,

Further, section 13(3) of the Value Added Tax Act Cap 476 requires entities to remit VAT
payable to tax authorities before the 20th day of the subsequent month of collection.
However, the Company had not remitted VAT totaling KES 259,000,000 in principal and
penalties and interest of KES 97,000,000 as at 30 June, 2020. The Company was in breach
of law and therefore exposed to the consequences of non- compliance with the value
added tax law.

81

The First Report of the Public Investments Commirtee on Conmercial Affairs & Emeriy



636.

Further, and as disclosed in Note 2%(1) to the financial statements, Kenyva Revenue
Authority carned out an audit on the Company, covering corporate tax, employees’ taxes,
withholding tax and VAT for the period from 2005 to 2008. KRA raised an assessment of
KES 2.5 billion out of which KES 1.7 billion had been resolved with the tax Authority.
The Company paid KES 122,000,000 and appealed against a further KES 473,000,000
through the local tax commuittee which subsequently ruled in favor of the Company. KRA
later appealed in the High Court against the local committee ruling. The substantive
appeal to the High Court had however not been filed by KRA. The Directors are of the
view that no additional liabilities may arise from this matter.

Management Response

637.

638,

For the current calendar vear, the Company had settled all due taxes however, the
company has a legacy principal tax arrears of KES 1.2 billion (KES 2.2B with penalties
and taxes) debt been unable to remit these taxes owing to a constrained working capital
position and has banked on realization of proceeds from sale of land to clear the
outstanding balances. The Company also entered into a repayment plan with KRA based
on proceeds from sale of land to Kenya Railways Corporation where 30% of each
installment is remitted to clear outstanding tax balances. However, delayed payments
have led to increments in outstanding balances. The Company 1s currently engaging with
the Government to retire all these tax and other government related debts in exchange for
land earmarked for affordable housing.

The Company was confident in its defence of the tax audit matier which was ruled in its
favour by the local tax committee. Considering no substantive appeal had been filed by
the Authority, the matter was disclosed as a contingent liability it the financial statements.

Committee Observations and Findings

639.

The Commuittee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

6.0.NON-REMITTANCE OF EMPLOYEES PENSION CONTRIBUTIONS

640,

Sections 53 and 53A of the Retirement Benefits Act, 1997 required entities to timely remit
contributions by the emplovee’s, failure to which, the entities will be penalized. However,
the Company had accrued pensions of KES 101,000,000 in principle, penalties and
interest as at 30 June, 2020. These unremitted contributions date back to August, 2018,
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641.  The Company was in breach of law and is exposed to the consequences of non-
compliance with the retirement benefits law through penalties and non-payment of
retirement benefits to its employees upon retirement.

Management Response

642, The Company was aware of the breach which occurred due to working capital challenges.
Delayed realization of proceeds from sale of land have impacted repayment efforts.
However, the Company is committed to bridge the working capital deficit and remit the
pension scheme contributions.

Committee Findings and Observations

643.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

7.0. NON-REMITTANCE OF MINING LEVIES
644, Legal Notice No. 222 of the Mining Act (Cap 306) dated 18 December, 2013 requires
cement producers to pay a cement mineral levy at the rate of KES 140 per ton of cement
with effect from 1 January, 2014. The Company had accruals of non-remitted mining levy
amounting to KES 363,000,000 as at 30 June, 2020, The Company was in breach of law
and exposed to the consequences of non-compliance with the mining regulations.

Management Response

645,  The Company is aware of the breach which occurred due to working capital challenges.
However, the Company is currently in discussions with the Government to retire unpaid
mining levy in exchange for land earmarked for affordable housing.

Committee Findings and Observations

646,  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

8.0.NON-REMITTANCE OF UNCLAIMED DIVIDENDS
647, Section 20 of the Unclaimed Financial Assets Act, 2011 requires entities to remit
unclaimed assets, including but not limited to ownership interests (shares and dividends),
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with a period of abandonment of three (1) vears. As at 30 June, 2020, the Company held
in its books, accrued dividends payable amounting to KES 102,000,000, Part of this
amount has been outstanding for more than three (3) years exposing the Company to
increased penalties. The Company was therefore in breach of law.

Management Response

648.  The Company paid a dividend in the 2012 & 2015 to minority shareholders (6% of total
shareholding) in order to satisfy shareholder’s needs for a return. However, the majority
sharcholders, represented on the Board, opted to defer receipt of dividends to a future
date dependent on resurgence of Company's cash flows. To the extent that the main
shareholders are represented in the Company’s Board, and that the acerued dividends
were occasioned by a decision of the Board of Directors, then the Company holds the
view that the dividends are not unclaimed as the recipients are known.

Committee Findings and Observations

649,  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

9.0.LOANS EXCEEDING BANK BORROWING LIMITS

650. The Company's agreement with Kenya Commercial Bank sets out the approved
borrowing limits for the various facilities advanced by the Bank to the Company. As at
30 June, 2020, the Company had exceeded the approved borrowing limt by KES
2,770,882,000 (outstanding amount is KES 6,040,524,000 while the approved limit is
KES 3.269,702,000). The non-compliance with the debt arrangement exposes the
Company to consequences such as recall of facilities and adverse credit rating, hence
difficulties in obtaining additional financing as well as possible loss of the assets charged
as security for the debt.

Management Response

651. The Company held two term loans, post import finance and insurance premium finance
facilities with Kenya Commercial Bank with an aggregate approved limit of Kshs
3,269,702,000 as at 30 June 2020. The Company also had an overdraft facility with an
approved himit of Kshs970,000,000 as at 30 June 2020. Owing to a tight working capital
position, the Company breached repayment covenants on the overdraft and working
capital-facilities-Consequently, KCBrecalledthe- outstanding debt-leading to-a- Settlemenl————

Deed signed on 18" October 2019, The Settlement deed required consolidation of
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652.

outstanding debts under all the facilities into one term loan and provided a one-year
moratorium of repayments of outstanding principal and interest.

The debt to Kenya Commercial Bank has since been fully settled in August 2022 through
land transfer of LR 8786 and a portion of LR 8784 to the tune of KES 6.6 billion.

Committee Observation and Finding

653.

The Committee examined the matter raised under this query and was satisfied with the
explanation and documentation provided by the Accounting Officer,

Committee Recommendations

654,

655,

656,

The Accounting officer should adhere to section 68 of the PFM Act.
The matter stands resolved.

10.0. LACK OF EXECUTED AGREEMENT FOR GOVERNMENT LOAN

Note 23 to the financial statements indicates that the Company holds in its books a
government debt of KES 1,483,077,000 (2019: KES 1,079,799.000) payable to the
Government of Kenya as at 30 June, 2020. The loan amount accumulated from the interest
and principal repayment made on Japanese - OECT loan by the Government of Kenva on
behalf of the Company as the Government was the guarantor. The loan agreement
between the Company and the Government indicating the terms of the loan and the agreed
amount was not availed for audit verification. Interest on this Government loan was not
accrued during the year under audit. As a result, it was not possible io ascertain the terms
of the loan or the actual outstanding loan amount due to the Government as at 30 June,
2020,

Management Response

657.

The Company sought the assistance of Government to repay the loan after a constrained
working capital position in September 2016. The JICA loan was obtained in 1990 through
a governmeni-to-government financing arrangement, and was used to convert the cement
manufacturing process from a wet process to dry process. The new plant was
commissioned in 1996, and the loan has a moratorium on payment for ten years. The
Company paid the loan bi annually from 2010 before the Government took over

B85

The First Report of the Pubiic Investments Committee on Commercial Affaivs & Emergy



repayments in September 2016. The final repayment was made in September 2020, The
Company has since concluded negotiations with The National Treasury and concurred
with draft subsidiary loan repayment agreement which 1s awaiting approval by The
Mational Treasury. The outstanding loan amounts were confirmed in writing to the Cifice
of the Auditor General.

Committee Findings and Observations

658,

639,

The Committee noted that the National Treasury and the management were in
consultations on draft subsidiary loan repayment agreement.

The Committee observed that the audit query was as a result of the first audit query on
the material uncertainty related to going concern of the company.

FINANCIAL YEAR 202042021

660,

661.

LOMATERIAL UNCERTAINTY RELATED TO GOING CONCERN

1 draw attention to Note 2({a) to the financial statements, which indicates that the Group
and Company incurred a net loss from operations of KES 2,769,347,000 (2019: KES
3.361.888.000) and KES 2,768.466.,000 (2019: KES 3,327.605,000) respectively dunng
the yvear ended 30 June, 2020. Further, the Group and Company’s current liabilities
exceeded the current assets by KES 13,829,524 000 (2019: KES 10,170,657,000) and
KES 13,868,616.,000 (2019: KES 10,1 89,500,000) respectively.

The Company defaulted on a loan from one of the key lenders and in September, 2019,
the Company obtained approval from shareholders to dispose some of the idle land to
retire the debt. Factors that have affected performance have been explained in the
Directors” Report and Managing Director’s Report. In particular, the cement production
plant continues to operate significantly below capacity due to working capital constraints,
lack of essential spare parts and loss of market share to competitors. Further, due to the
cash flow constraints, the Company has been unable to settle the amounts due to its key
suppliers and regulatory authorities including Kenya Revenue Authority and pension
liabilities.
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662,

663,

The Company had significant litigations and claims against it which, if successful, may
result in claims that are unlikely to be settled, given the entity’s current financial position.
Details of the significant claims include employee related claims arising from unpaid
salaries based on the Collective Bargaining Agreement (CBA) terms with an estimated
total exposure of KES 1.5 billion, debt claims by suppliers for unpaid bills for services
rendered and goods delivered totaling to KES 397 million and claims arising from
disputed deliveries, breach of distribution contracts and termination of supplier contracts
totaling KES 196 million. Most of these claims have been provided for in the financial
statements,

In addition, the Company has been unable to settle amounts due to statutory authorities
which include Pay as You Earmn (PAYE) of KES 1,347,853,000, Value Added Tax (VAT)
of KES 356,000,000 and pension liabilities of KES 39,000,000 being principal, penalties
and interests. These events or conditions, along with other matters as set forth in Note
2(a), indicate that a material uncertainty exists that may cast significant doubt on the
Group’s and Company's ability to continue as a going concern.

Management Response

664,

The directors remain cenfident that the Group and Company will remain a going concern
over the next 12 months. In making this assessment the directors have considered in detail
all pertinent facts as outlined below:

a. A thorough review of the budgetary and forecasting process to ensure that
appropriate assumptions have been considered in developing the Group's
forecast.

b. Consideration of the timing and uncertainty of the cash flows to reflect the

underlying maturity of the liabilities and assets.
Consideration of the Group's financial adaptability.
d. Review of possible exposures to contingent liabilities
Review of the Group's risk mitigation practices and their adequacy for business
related risks such as interest rates, currency exchange rate risk and credit risk.
f. Review of other considerations relevant to business continuity such as
maintenance of key suppliers and customers; maintenance of stable labour work
force and key staff.
Review of the stability of the Group’s cost structure.
Key areas of focus that include:
i. Review of the entire mine to market process with a view to enhance
efficiency, minimize wastage and capitalize on opportunities to contain
Ccosts,

L
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ii. Plant refurbishment with a view to lower production costs whilst
maintaining quality standards

ii. Increase revenue through new product development.

iv. Retire corporate loan through balance restructuring and improve working
capital — The matter has been concluded.

v. Continuous engagement with creditors to agree on payment plans based on
paving ability of the company and in line with projected cash flows.

i. For the year ended 30 June 2022 the Board of Directors and Management took
the following measures to address and mitigate the above conditions:

j. Conducted a thorough assessment and review of the market, competition and
competition trends and strengths and the potential impact. The Company is
convinced that both the domestic Kenyan market and the regional market present
vast business opportunities that it can tap into by improving its production
capacity and product offering.

k. Developed its 5-year strategic plan which will be implemented on short term,
medium term and long-term business focus through phased execution approach
as detailed below:

(1) Rapid Results Initiative (RRI) for the first 100 days whose
objective will be to kick off the new strategy cycle named *New
Dawn’. A phased approach for plant refurbishment has embarked
in earnest, with the kiln shell replacement underway with target
completion in September 2022, The Kiln shell is now replaced.

(ii) The second phase shall run for 15 months as a Transformation
phase, whose objective will be to fix and stabilize business
operations. Other plant refurbishment activities are planned to
coincide with receipt of land sale proceeds which will restore the
Company to its rightful position as the low-cost producer of
choice in the region

(i1i) The third phase will be the rest of the strategy period and shall be
used to grow and sustain the Company

. Closure and settlement of some of the old debts through workable payment plans
and negotiations.

m. Pursue waiver of penalties and interest from lenders and other creditors.

n. Recapitalize the business through sale of land. The Company has embarked on a
regularization plan of LR 8784/144, 8784/145 & 8784/653 totaling 907 acres
which had been heavily populated with squatters. This plan ensures that the local

community has first right of purchase with expected proceeds of KES 5 billion.
Furthermore, the Company has also subdivided 1000 acres of the adjacent

B8
The First Report of the Public nvesiments Committee on Commercial Affairs & Energy



property LR 10424 into 50-acre plots which are on sale with expected proceeds
totaling to approximately KES 5 billion. These measures, in addition to the
retirement of KCB debt (which is currently concluded) and reclassification of
Mational Government debt (Subsidiary agreement) will significantly impact
working capital, from a deficit of KES 12 billion to a surplus of KES 1.5 billion.

STAKEHOLDERS SUBMISSIONS

SUBMISSION FROM THE STATE DEPARTMENT FOR INDUSTRY AND EAPC PLC
ROPOSED TURNAROUND PLAN

665.

666,

667.

The Going Concern emphasis of matter raised by the Auditor General was picked by the
Parliamentary Public Investment Committee on Commercial Affairs and Energy. The
Committee directed that the shareholders must address the conditions that are casting
material uncertainty on the going concern status of the business.

Pursuant to the meeting before the Public Investment Committee on 13th July 2023, the
Committee directed the Principal Secretary for Industry to lead a roundtable meeting with
all stakeholders of East African Portland Cement PLC with a view to developing a
comprehensive strategy for the revival of the Company.

The Board and Management held a two-day roundtable meeting with the Company’s
Shareholder representatives in August 2023, During the roundtable meeting, the
shareholders and stakeholders identified working capital deficit and poor plant status as
the key bottlenecks bedeviling the Company in actualizing its tumaround plan targets.

SHORT TERM PLAN

668,

The Committee was informed that the shareholders and stakeholders agreed on a three-
pronged initiative to inject cash in to the business and finalize the tumaround plan. These
are as follows:

vii. Release of outstanding compensations from the Government for land acquired to dual
Mombasa Road and for the SGR corridor. The National Land Commission gazetted
the acquisition on 17th November 2023 with expectation of award, valuation,
settlement in the current Financial Year.

viii. Regularization of the Land densely occupied by squatters. The process commenced
and 13 projected to generate KES 5B in the current financial year.
ix. Compulsory acquisition of 10424 and 7815 (3,563.64 acres) by Kenya Wildlife
Service for wildlife Migratory Corridor,
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669,

670,

Actualization of these initiatives was expected to generate KES 15.6B in the short term
and the total realization from the initiatives was expected to be 40B.

The required support is in terms of clearance of squatters and easement of bureaucratic
approvals to avert the daily deterioration that is happening at the Company. It was
estimated that the Company is accruing loses of KES 5M per day and the delayed
realization of the proposed initiative will further derail the recovery process.

On realization of the above initiatives, the Company will be able to grow utilization of
the installed capacity from 509 in the current year to 83% by FY 2026, The growth is
projected to accrue from the proposed plant refurbishment program, availing of the
requisite raw materials through injection of working capital and elimination of business
disruptions through settlement of the legacy indebtedness. The increased business level
(83% capacity utilization by FY 2026) is projected to generate an annual revenue of KES
10B and profit from operations of KES 400M by FY /2026.

LONG TERM PLAN

67l.

672.

To address fundamental problems of the business, the three main shareholders agreed
during the roundtable meeting held in August 2023 to fund the business through sale of
land to facilitate settlement of the existing indebiedness that coniinues to cast material
uncertainty on the going concern of the business.

For sustainability, there was need for a structural adjustment of the ownership. This will
enable the Company to resolve its Governance structure and the State Corporation
Compliance requirements in the face of a competitive operating environment in the
cement industry.

673. This proposal is subject to relevant legal and regulatory approvals noting that the

Company is listed in the Nairobi Securities Exchange.

SUBMISSION FROM THE NATIONAL TREASURY

674,

Public Investment Commuittee on Commercial Affairs and Energy in a meeting held on
13thJuly 2023 directed EAPC PLC, State Department of Industry and main shareholders
to hold a round-table meeting to address the material uncertainty related to going concemn

ol Company.
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675.

676,

The parties as indicated above held a two-day round table meeting in August 2023, where
the following observations were made;

i.

11,

iii.

v,

EAPC PLC is a manufacturer of cement in East Africa (Kenya), listed at
Mairobi Securities Exchange (NSE) and is deemed a state corporation by
virtue of a majority shareholding (52%), owned by the National Treasury
(25%) and NSSF (27%);
Other shareholders are Cemential Holdings (14.6%); Associated
International (14.6%); Bamburi Cement (12.5%) and other shareholders
(6%). EAPC PLC began experiencing financial problems in 2012;
Turnover of EAPC PLC declined from Kshs.10.17 billion in 2011 to
Kshs.2.8billion in 2019. The accruing losses from operations led to
successive negative cash from operations that generated negative working
capital. This led to the Company solely depending on KCB Bank Loan
facility to bridge the negative working capital. In 2019, KCB recalled its
entire loan facility, when the liquidity position of EAPC PLC further
deteriorated and the company was unable to settle salaries and wages (which
stood at 60% of the revenue) as well as loan repayments and interests;
The Cabinet on 1st August 2019 approved Balance Sheet Restructuring
(sale of idle land), the company managed to retire the KCB Loan (Kshs.6.8
billion) through debt property Swap, implemented a redundancy program
that reduced staff cost from Kshs.245million per month to Kshs.75million
per month and undertook partial plant refurbishment that was to enable the
company to increase plant reliability; and
Current challenges facing EAPC PLC are:

a) delays in finalization of plant refurbishment to remain competitive;

b) inadequate cash flow for working capital;

c) modalities of retiring legacy debts; and

d) removal of illegal settlers from its parcels of land in Athi River.

Arising from the above observations and in compliance with the direction of the
Committee, Shareholders and EAPC PLC Board and Management under the leadership

of Principal Secretary State Department of Industry discussed and among others agreed

on:

Short-term revival plan premised on:

a)
b)

regularization of the land densely occupied by squatters;
sale of 18 parcels of land measuring 50 acres;
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677.

678,

¢) release of compensation for land compulsorily acquired by the Government
for SGR and Mombasa Road Dualling; and

d) actualization of the Deed of Settlement entered between the Company and
Government for surrender of LR.INO, 10425,

Revival of EAPC PLC and to address the above and going concern, the following
immediate actions were agreed upon to be undertaken:

a) The company in the immediate term requires Kshs.895million for the next phase of
the plant refurbishment program and Kshs.1.1 billion for optimization in order to
achieve operational excellence and cost leadership;

b) For optimization and proper production scheduling, the Company needs injection
of working capital of Kshs.2.5billion to operationalize its quarries. To allow proper
production scheduling, there is need for sufficient stock covers for coal and other
raw materials. Much of the current inefficiencies are hinged on sub-optimal
sourcing due to inability to offer settlement guarantees;

¢) Retirement of legacy debts; the company has a huge creditor balance of
Kshs,12.8billion that arose from successive yvears of operational losses. Currently,
there is court order granted to Employees for a court award of Kshs.1.4billion
arising from a case filed in 2016. Unmitigated, the legacy debts problem has the
potential of degenerating into receivership demands; and

d) Eviction of squatters and illegal settlers on the Company land. The squatters and
illegal settlers have settled in the company’s investment properties (8784/144/143
And 653). The vastness of the land is 8,300 acres. This has been achieved.

Based on the above explanation it is The National Treasury’s considered opinion that the
Company be placed under the Privatization program to allow private sector participation
and full commercialization of the company. We believe that Privatization will improve
the efficiency of the Company and make it more responsive to market forces.

SUBMISSION FROM THE MANAGING TRUSTEE AND CEO NSSF

679,

The Managing Trustee informed members that the NSSF was in concurrence with the
laid-out strategy agreed upon by the shareholders to revive EAPC PLC.

SUBMISSION FROM HOLCIM

630

Holecim was equally concerned about the financial situation at EAPC PLC, but despite

the monumental financial challenges, Holoim believes EAPC PLC can resolve the various

obligations without more financial outlay from the shareholders.
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681.

The Holcim group was therefore in full support of the revival plan as laid out and agreed
by the shareholders.

Committee observation and finding

682,

683,

684,

685.

The Commitiee observed that, it was necessary that the EAPC PLC elaborates the
measures it was taking to ensure that the planned regularization of land occupied by
squatters succeeds without legal bottlenecks.

TI'he Commuttee noted that the EAPC PLC needed to prioritize the refurbishment of the
factory in order to improve operational efficiency and increase its attractiveness of the
intended acquisition of strategic private investors.

The Committee also observed that there was need for EAPC PLC to open up their intent
to sale to the public and not necessarily confine itself to the squatters and other
government agencies, this could be achieved through advertising in the dailies.

The committee observed that EAPCC management needed to disclose the connection
between the recent demolitions witnessed in the EAPC PLC land and the revival strategy
of the company.

Committee Recommendations

686.

687.

The Committee recommends that the short-term plans proposed by the stakeholders be
expedited. These include;

1. regularization of LR 8784/144, LR 8784/145 and LR 8784/653 covering nine
hundred and seven (907) acres.

ii. sale of eighteen (18) parcels of land measuring fifty (50) acres each on LR10424
(Thirteen (13) plots of fifty (50) acres each will be sold to KWS for wildlife
migratory corridor while the remaining five (5) plots of fifty (50) acres each be
offered competitively to the public)

iii, release of compensation for land compulsorly acquired by the Government for
SGR measuring forty three (43) acres on LR 10424 and Mombasa Road Dualling
measuring twenty -eight (28) acres on LR8786 acquired by KENHA.

The Committee recommends that the National Government should explore other
measures that will make EAPC PLC viable including but not limited to privatization.
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2.0, FAIR VALUATION OF INVESTMENT PROPERTIES

688, As disclosed in Note 15 to the financial statements, the Group’s and Company’s
investment properties consist of investment in land carried at fair value. The Directors
engaged independent professional valuers to determine the fair value as at 30 June 2020,
The valuers determined the open market value using recent property transactions prices
within the vicinity of the Group’s land. A significant portion of the Group's land is
occupied by informal settlers. As disclosed in Note 15 to the financial statements, the
Directors have exercised judgement in determining the classification of the encroached
land as investment property. The fair value of the land occupied by squatters is based on
open market values, determined by the independent valuers, as adjusted by the Directors’
estimated cost of evicting the squatters and securing the land. The determination of the
cost of evicting the informal settlers involved estimates and significant judgements.

Management Response

689, The company undertakes annual revaluation of its Investment Properties in line with the
requirements relevant accounting standards. To achieve this the Company engages
mdependent professional valuers to determine market value which usually discounted for
attendant cost (given encumbrances on the land) for prudence to arrive at the true market
value of the Properties. Estimates for the eviction cost is based on gazetted rates for
Mational Police Service and hired cost of equipment.

Committee Observation

690,  The Commitiee noted that the response from the management was satisfactory.

Committee Recommendations

691, The matter stands resolved.

J.0.LOSS IN SALE OF LAND

692.  As previously reported, in 2012, the Company entered in a consent to sell land LE.
No.8784/4, At River (measuring 337 acres) to a local buyer at a price of KES
2,200,000 per acre against the carrying value of KES 5,200,000 per acre. However, the
buyer defaulted on the provisions of the consent by not providing an acceptable bank
security within the period of consent. The case was taken to court after which the parties
settled at a renegotiated price of KES 4,500,000 per acre on 3 May, 2019. The company

thercafler revalued the investment property-to-a-carrving value of KES 5256 20 per —
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acre. As a result, the renegotiated price of KES 4,500,000 per acre resulted to an
impairment loss of KES 254,870,067.

Management Response

693,

694.

695.

696,

697.

698,

Sometime in the year 2005, Superior Homes (Kenya) Limited (SHKL) purchased 163
acres of land on LR No.8784/4 from the Company. The transaction was completed and
the land successfully transferred to Superior Homes (Kenya) Limited.

Through an agreement dated 1st September 2005, parties further entered into an
agreement for option to purchase an additional 337 acres to be hived off from LR
No.8784/4,

As per the terms of the Agreement hereinabove;

i. EAPC PLC was give Superior Homes an option to purchase Three Hundred and
Thirty-Seven (337) Acres at the rate of Sh. 292,000 per Acre.
1. The option was to be exercised within 12 months upon execution of the
Agreement.
. In consideration of the above option to purchase the 337 Acres of Land, Superior
Homes was to deposit Kenya Shillings One Hundred Thousand (Kshs 100,000/-
being an option fee.

Pursuant to the agreement hereinabove, Superior Homes purported to express their
intention to exercise their option to purchase the 337 Acres vide a letter dated 19th
September, 2006. However, Superior Homes failed to exercise the option in the express
terms of the Agreement and the company informed Superior Homes that the option to
purchase had lapsed for want of compliance with the Land Control Board Act.

Consequently. Superior Homes (Kenya) Limited filed suit, HCCC 371 of 2011, (also
known as (ELC) Case No. 931 of 2013) against the Company seeking among other, orders
compelling the Company to sell the 337acres at Kshs.292,200.00 per acre.

In order to amicably settle the matter, the Company and Superior Homes entered into a
Consent on 30" of November, 2012 which was adopted as an order of the court and a
decree issued on 17" December, 2014, As per the decree;
1. The Purchase Price for the entire parcel of land measuring 337 acres was revised
to Kshs. 2,225,519.28 per Acre totaling to Kenya Shillings Seven Hundred and
Fifty Million (KShs.750,000,000/=);
a5
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699,

700.

T01.

702.

ii. Superior Homes was to pay a deposit of Kenya Shillings One Hundred Million
(KShs. 100,000,000/=) within seven (7) days from the date of the Decree to be held
in a stakeholder capacity by the Company’s Advocates in the transaction,
Letangule & Company Advocates;

iii. Superior Homes was to provide an acceptable Bank Guarantee to secure the
balance of the purchase price of Kenya Shillings Six Hundred and Fifty Million
(KShs.650,000,000/=); and

iv. The completion period was to be one hundred and forty-five (145) days from the
date of the Decree.

However, Superior Homes failed to secure and provide a bank guarantee as per the terms
of the decree hereinabove and the Company terminated the sale agreement citing non-
completion. As a result, Superior Homes moved to the High Court and filed case Number
ELC 931 of 2013 seeking extension of time to complete the transaction for another 120
days. Upon hearing of the parties, the Court allowed Superior Homes Application and
extended the completion period for a further 120 days vide a ruling dated 11" March,
2014,

The Company was dissatisfied with the Ruling and lodged an Appeal No. 158 of 2014,
EAPC PLC Vs Superior Homes (Kenya) Limited on the basis that a consent agreement
can only be varied by a further agreement by the parties to the consent and not unilaterally
by one party unless a fresh suit is filed to challenge the consent order. Simultaneously,
the Company filed an Application (Civil Application Nai 75 of 2014 (UR 61/2014)
secking stay of execution pending the Hearing and determination of the Appeal. The
Application seeking stay was allowed vide a Ruling dated 28" November, 2014.

Before the determination of the Appeal, and in an attempt to resolve the matter, Superior
Homes made an enhanced offer of Kshs2, 800,000 per acre vide a letter dated 21% October,
2016.

Upon consideration of the offer, the Company declined to accept the offer vide a letter
dated 3" November, 2016 noting that the offer was below the market value of the property
which was estimated to be above Kshs3, 630,000 per acre. Superior Homes declined to
improve their offer and the negotiations were abandoned.
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703.

704.

703.

706,

T07.

TO8.

709,

Vide a Judgement dated 22™ September, 2017, the Court of Appeal returned a judgement
in favour of Superior Homes effectively extending/enlarging the completion period by a
further 120 days from the date of the Judgement.

On 29" January, 2019, Superior Homes made another offer, proposing to purchase the
parcel at Kshs4,500,000 per acre in two phases, the 1% phase being the transfer of 160
acres and the 2" phase being the transfer of 177 acres.

Superior Homes however later included other conditions which the company found
extraneous, such as construction of a wall and clearance of squatters and maintaining the
cleared state of land.

On 16" July, 2020 Superior Home made another offer which substantially altered the
initial offer and the consent recorded in court inter alia;-
I. The total acreage to be purchased by Superior Homes was reduced from
337 acres to 87 acres.
ii. The Purchase Price for the 87 acres was to adjusted upwards from
2,200,000 per acre to 2,700,000 per acre bring the total consideration for
the purchase of the 87 acres to Kshs234,900,000.

On 8" October, 2021, Superior Homes through their Advocates, filed a Contempt of Court
Application seeking to commit the Directors of the Company to Civil Jail for failure to
comply with the court orders to complete the transaction with 120 days as directed by the
Court of Appeal.

On 10th February, 2021, Superior Homes made another offer to purchase the 87 acres at
an adjusted price from 2,200,000 to Kshs3,100,000 per acre bringing the total
consideration for the 87 acres to Kshs269,700,000.

In order to amicably settle the matter and avoid the risk of the director’s being committed
to civil jail for contempt, the parties agreed to pursue an out of court settlement. After
numerous meetings and negotiations, the parties entered into a consent dated 14th April
2022. The terms of the Consent were interalia;
i. Superior Home to purchase a portion of 100 acres of land at the agreed amount
of Kenya Shillings Four Million, Five Hundred Thousand (Kshs.4, 500, 000.00)
per acre to be hived off parcel LR. No.10424 as opposed 1o the earlier offer on
LE. 8784/4.
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ii. The completion period is 120 days from the date of signing the Sale agreement
or any other date that the parties may agree in writing.

710,  Simultaneously, with the signing of the Consent, the parties signed a Sale Agreement
dated 14th April, 2022 to implement the consent.

711. Superior Homes (K) Limited vide its Advocates letter dated- 3th June 2023 rescinded the
Sale Agreement dated 14th Apnl, 2022,

T2, In view of the above, the management stated as follows:

i.  That the basis of the transaction was the orders issued in and arising from Civil
Appeal No. 158 of 2014; East African Portland Cement Co. Ltd Vs
Superior Homes (K) Limited and Milimani HCC ELC 931 of 2013
Superior Homes (K) Limited Vs East African Portland Cement Company
Limited. Therefore, it is imperative that any analysis of the transaction takes
into account this contextual background.

ii. If the aforementioned orders, were to be strictly upheld, the Company was
obligated to sell the property at Kshs.2,225,519.28 per acre and not Kshs.4,
500, 000.00 per acre or risk the Company directors being committed to civil
jail for being in contempt of Court.

iii. That in the prevailing circumstances, selling the property at Kshs.4, 500,
000.00 per acre was in the best interest of the Company.

iv, The Sale Agreement has been rescinded and the matter therefore reverts back
to court as other solutions are sought.

Committee Findings and Observations

713.  The Committee noted that EAPC PLC needed to register a consent in court for the
cancellation of the sale agreement by Superior Homes Kenya PLC before releasing any
funds to Superior Homes.

714.  The Committee also noted that the perceived loss in sale of land would cease once the
consent is registered and executed in court on the cancellation of the sale agreement.

98
The First Repart of the Public Invesiments Committee on Commercial Affairs & Energy



Committee Recommendation

715.

The Committee recommends that EAPC PLC to register the consent in court for the
cancellation of the sale agreement between EAPC PLC and Superior Homes Kenya PLC.

4.0.LAND INVADED BY INFORMAL SETTLERS
716.

The investment properties LR No 8784/4 (1,330 acres) is almost 70% invaded by
informal settlers while LR 8786 (745 acres) and LR 10424 (3,292 acres) are partially
occupied by informal settlers. The Company continued to pursue several avenues to
reclaim the occupied properties. An estimated cost of evicting the informal settlers
amounting to KES 376,904,000 has been adjusted in the financial statements in arriving
at the fair value of investment properties.

Management Response

T

718,

719.

720.

721.

LR 8786 and a portion of LR has 8784 since been transferred to KCB at a value of KES
6.6 billion as settlement of corporate loan which transferred the encumbrance loss to the
Lender. The Company seeks to undertake Regularization program on the remainder of
8784 which is 907 acres to ensures that the squatters have first right of purchase of the
land and any vacant portion sold by public tender.

Further, on all remaining parcels, the company is at an advanced discussion with the
National Government on building synergy and alignment of the company strategic
objectives with the development agenda of the government which will secure the land.

Additional Information on Squatters and illegal settlers on the Company land

The parcels of land belonging to the Company in Mavoko, Athi River which are classified
as investment property are infested with illegal grabbers. Some of the properties
(8784/144/145 and 653) are occupied to the magnitude of 70% as per the 2018 Auditor
General Report. The other properties are also heavily occupied.

The vastness of the land (8,300 acres), the financial health of the Company and the
litigious nature of the squatters on the land (court orders) had made it prohibitive for the
Company to undertake meaningful protection of the land.

The Company and the National Government’s strategic interesis vary across the parcels
of the land. Given the magnitude of invasion of squatters on LR Nos. 8784/144/145 and
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653 (which are held for sale), the company offered first right of refusal to the squatters
under a regularization program. The registration process is currently ongoing.

122, The Company surrendered 4,272 acres to the National Government (LR No. 10425), The
land was freed from the encumbrances and is earmarked for the affordable housing

project.

723.  Regarding LR 10424 and part of LR 7815, the Company is at an advanced engagement
with the Kenya Wildlife Service with a view of compulsorily acquiring the land for
purposes of wildlife migratory corridor connecting the Nairobi National Park to Kapiu
plains. The remainder of 7815 is expected to house the expansion of Expont Processing
Zone in Athi River (EPZ-A)

Committee Observations and Findings

724,  The Committee noted that the issue on informal settlers can only be resolved through
implementation of the strategies agreed upon by shareholders.

Committee Recommendation

T25. The matter stands unresolved.

5.0.TAX MATTERS
5.1. NON-REMITTANCE OF; 1) PAY AS YOU EARN (PAYE) TAX
DEDUCTIONS AND 2) VALUE ADDED TAX (VAT)

726. Sections 3(2)a)ii1), 5 and 37 of the Income Tax Act Cap 470 requires employers to deduct
PAYE at source and remit the same to the tax authorities before the 9th day of the
subsequent month of pay. However, as at 30 June, 2020, the Company had not remitted
PAYE amounting to KES 52,500,000 for the twelve (12) months period. Cumulatively
the Company made a provision of KES 779,000,000 of unremitted PAYE and KES
571,000,000 being the penalties there on. The Company was in breach of law and is
exposed to the consequences of non- compliance with the income tax law.

727. Section 13(3) of the Value Added Tax Act Cap 476 requires entities to remit VAT payable
to tax authorities before the 20th day of the subsequent month of collection. However, the
Company had not remitted VAT totaling KES 259,000,000 in principal and penalties and

interest of KES97,0000000 msat 30 June, 20207 The Company was i breachrof Tawamd ———

therefore exposed to the consequences of non- compliance with the value added tax law,
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728,

Further, and as disclosed in Note 29(1) to the financial statements, Kenya Revenue
Authority carried out an audit on the Company, covering corporate tax, employees’ taxes,
withholding tax and VAT for the period from 2005 to 2008. KRA raised an assessment of
KES 2.5 billion out of which KES 1.7 billion had been resolved with the tax Authority.
The Company paid KES 122,000,000 and appealed against a further KES 473,000,000
through the local tax committee which subsequently ruled in favor of the Company. KRA
later appealed in the High Court against the local committee ruling. The substantive
appeal to the High Court had however not been filed by KRA. The Directors are of the
view that no additional liabilities may arise from this matter.

Management Response

729.

130,

For the current calendar year, the Company has settled all due taxes however, the
company has a legacy principal tax arrears of KES 1.2 billion (KES 2.2B with penalties
and taxes) debt been unable to remit these taxes owing to a constrained working capital
position and has banked on realization of proceeds from sale of land to clear the
outstanding balances. The Company also entered into a repayment plan with KRA based
on proceeds from sale of land to Kenya Railways Corporation where 30% of each
installment is remitted to clear outstanding tax balances. However, delayed payments
have led to increments in outstanding balances. The Company is currently engaging with
the Government to retire all these tax and other government related debts in exchange for
land earmarked for affordable housing.

The Company was confident in its defence of the tax audit matter which was ruled in its
favour by the local tax committee. Considering no substantive appeal has been filed by
the Authority, the matter is disclosed as a contingent liability it the financial statements.

Committee Observations and Findings

731.

732.

The Committee observed that the audit query was as a result of the first audit query on
the material uncertainty related to going coneern of the company.

6.0.NON-REMITTANCE OF EMPLOYEES PENSION CONTRIBUTIONS

Sections 53 and 53 A of the Retirement Benefits Act, 1997 requires entities to timely remit
contributions by the employee’s, failure to which, the entities will be penalized. However,
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the Company had accrued pensions of KES 101,000,000 in principle, penalties and
interest as at 30 June, 2020. These unremitted contributions date back to August, 2018.

T33. The Company was in breach of law and i1s exposed to the consequences of non-
compliance with the retirement benefits law through penalties and non-payment of
retirement benefits to its employees upon retirement.

Management Response

734.  The Company is aware of the breach which occurred due to working capital challenges.
Delayed realization of proceeds from sale of land have impacted repayment efforts.
However, the Company is committed to bridge the working capital deficit and remit the
pension scheme contributions.

Committee Observations and Findings

733.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

TONON-REMITTANCE OF MINING LEVIES

736.  Legal Notice No. 222 of the Mining Act (Cap 306) dated 18 December, 2013 requires
cement producers to pay a cement mineral levy at the rate of KES 140 per ton of cement
with effect from 1 January, 2014, The Company had accruals of non-remitted mining levy

amounting to KES 363,000,000 as at 30 June, 2020. The Company was in breach of law
and exposed to the consequences of non-compliance with the mining regulations.

Management Response

TIL The Company 1s aware of the breach which occurred due to working capital challenges.
However, the Company is currently in discussions with the Government to retire unpaid
mining levy in exchange for land earmarked for affordable housing.

Committee Observations and Findings

738.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.
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8.0.NON-REMITTANCE OF UNCLAIMED DIVIDENDS
739, Section 20 of the Unclaimed Financial Assets Act, 2011 requires entities to remit
unclaimed assets, including but not limited to ownership interests (shares and dividends),
with a period of abandonment of three (3) years. As at 30 June, 2020, the Company held
in its books, accrued dividends payable amounting to KES 102,000,000, Part of this
amount has been outstanding for more than three (3) years exposing the Company to
increased penalties. The Company was therefore in breach of law.

Management Response

740.  The Company paid a dividend in the 2012 & 2015 to minority sharcholders (6% of total
shareholding) in order to satisfy shareholder’s needs for a retum. However, the majority
shareholders, represented on the Board, opted to defer receipt of dividends to a future
date dependent on resurgence of Company’s cash flows. To the extent that the main
shareholders are represented in the Company’s Board, and that the accrued dividends
were occasioned by a decision of the Board of Directors, then the Company holds the
view that the dividends are not unclaimed as the recipients are known.

Committee Observations and Findings

74l.  The Committee observed that the audit query was as a result of the material uncertainty
related to going concern of the company.

9.0.LOANS EXCEEDING BANK BORROWING LIMITS

742, The Company’s agreement with Kenya Commercial Bank sets out the approved
borrowing limits for the various facilities advanced by the Bank to the Company. As at
30 June, 2020, the Company had exceeded the approved borrowing limit by KES
2,770,882,000 {outstanding amount is KES 6,040,524,000 while the approved limit is
KES 3,269,702,000). The non-compliance with the debt arrangement exposes the
Company to consequences such as recall of facilities and adverse credit rating, hence
difficulties in obtaining additional financing as well as possible loss of the assets charged
as security for the debt.

Management Response

743.  The Company held two term loans, post import finance and insurance premium finance
facilities with Kenya Commercial Bank with an aggregate approved limit of Kshs
3,269,702,000 as at 30 June 2020. The Company also had an overdraft facility with an
approved limit of Kshs.970,000,000 as at 30 June 2020. Owing to a tight working capital
position, the Company breached repayment covenants on the overdraft and working
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Td4.

capital facilities. Consequently, KCB recalled the outstanding debt leading to a Settlement
Deed signed on 18" October 2019. The Settlement deed required consolidation of
outstanding debts under all the facilities into one term loan and provided a one-year
moratorium of repayments of outstanding principal and interest.

The debt to Kenya Commercial Bank has since been fully settled in August 2022 through
land transfer of LR 8786 and a portion of LR 8784 to the tune of KES 6.6 billion.

Committee Observation

745.

T46.

747.

The Committee observed at the time of examination that the management response was
sufficient enough to resolve the matter.

Committee recommendation
The matter stands resolved.

10.0. LACK OF EXECUTED AGREEMENT FOR GOVERNMENT LOAN

Note 23 to the financial statements indicates that the Company holds in its books a
government debt of KES 1,483,077,000 (2019: KES 1,079,799,000) payable to the
Government of Kenya as at 30 June, 2020. The loan amount accumulated from the interest
and principal repayment made on Japanese - OECT loan by the Government of Kenva on
behalf of the Company as the Government was the guarantor, The loan agreement
between the Company and the Government indicating the terms of the loan and the agreed
amount was not availed for audit verification. Interest on this Government loan was not
accrued during the year under audit. As a result, it was not possible to ascertain the terms
of the loan or the actual outstanding loan amount due to the Government as at 30 June,
2020,

Management Response

T48.

The Company sought the assistance of Government to repay the loan after a constrained
working capital position in September 2016. The JICA loan was obtained in 1990 through
a Government-to-Government financing arrangement, and was used to convert the
cement manufacturing process from a wet process to dry process. The new plant was
commissioned in 1996, and the loan has a moratorium on payment for ten vears. The
Company paid the loan bi annually from 2010 before the Government took over
repayments in September 2016. The final repayment was made in September 2020, The

Company_has since concluded negotiations with The National Treasury and concurred

with draft subsidiary loan repayment agreement which is awaiting approval by The
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National Treasury. The outstanding loan amounts were confirmed in writing to the Office
of the Auditor General.

Committee Observations and Findings

749.  The Committee noted that the National Treasury and the management were in
consultations on draft subsidiary loan repayment agreement.

750, The Committee observed that the audit query was as a result of the first audit query on
the material uncertainty related to going concern of the company.
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