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PREFACE

ESTABLISHMENT AND MANDATE OF TI-I-E COMMITTEE

The Standing Committee on Roads, Transportation and Housing is established under
standing order 228(3) and the Fourth Schedule of the Senate Standing Orders and is
mandated to consider all matters relating to transport, roads, public works, housing,
construction and maintenance of roads, rails and buildings, seaports and
communication.

In undertaking its mandate, the Committee oversees the following State Departments and

agencies:

MINISTRY OF ROADS AND TRANSPORT
i.  State Department of Roads which has the following institutions-

(a) Kenya Roads Board;

(b) Kenya National Highways Authority;

(c) Kenya Urban Roads Authority;

(d) Kenya Rural Roads Authority;

(e) Kenya Institute of Highways and Building Technology;

(f) Kenya Institute of Technology;

(g) Engineers Board of Kenya; and,

(h) Mechanical and Transport Fund.

ii. State Department for Transport which has the following institutions -

(a)Kenya Railways Corporation;
(b)Kenya Railways Training School;
(¢)Northern Corridor Transit and Transport Coordination;
(d) Lamu Port South Sudan Ethiopia Transport Corridor Authority;
(e)Kenya Airports Authority;
(0 Kenya Civil Aviation Authority;
(g)East African School of Aviation;
(h)Kenya Ports Authority;
(1) National Transport and Safcty Authority;
(j) The Nairobi Metropolitan Arca Transport Authority; and,
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(k)The Railway City Development Authority.
MINISTRY OF LANDS, PUBLIC WORKS, HOUSING AND URBAN
DEVELOPMENT
a) State Department for Housing and Urban Development which has the
following institutions-
(a) National Housing Corporation;
(b) National Housing Development Fund;
(¢) Civil Servants Housing Scheme Fund; and,
(d) Estate Agents Registration Board.
b) State Department for Public Works which has the following institutions-
(a) National Construction Authority;
(b) Kenya Building Research Centre;
(c) The National Building Inspectorate;
(d) Board of Registered Architects and Quantity Surveyors;
(e) Contractors and Builders Retention Fund; and,
(f) Building Surveyors Registration Board.
MINISTRY OF MINING, BLUE ECONOMY AND MARITIME AFFAIRS
a) State Department for Shipping and Maritime Affairs which has the following
institutions-
1.  The Kenya National Shipping Line;
ii. Kenya Maritime Authority; and,

iii.  Bandari Maritime Academy.

The Committee also works closely with the Council of Governors (CoG) and the
County Assemblies Forum (CAF).
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MEMBERSHIP OF THE COMMITTEE

The membership of the Committee is comprised of the following Senators-

1. Sen. Paul Karungo Thangwa, MP
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Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP
Sen. (Dr.) Steve Lelegwe Ltumbesi, CBS, MP
Sen. Enoch Kiio Wambua, MP

Sen. Moses Otieno Kajwang’, CBS, MP

Sen. John Kinyua Nderitu, MP

Sen. Mohamed Said Chute, MP
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CHAIRPERSON’S FOREWORD

Mr. Speaker Sir,

The Affordable Housing Bill, 2023(National Assembly Bills No.75 of 2023) 21
February 2024 was published vide Kenya Gazette Supplement No. 236 of 4" December
2023 and passed in the National Assembly with amendments on 21 February 2024.The

Bill was then referred to the Senate for consideration and read a First Time on 22nd

February 2024.

Thereafter, pursuant to standing orders 145 of the Senate Standing Orders, the Bill stood
committed to the Standing Committee on Roads Transportation and Housing for

consideration and to facilitate Public Participation.

The Bill seeks to address the issues raised by the High Court in the above case. In
particular, the main objective of this Bill is to create a legal framework for the Affordable
Housing Fund to ensure access to affordable housing and fulfill the right to suitable
housing as stipulated in Article 43(I)(b) of the Constitution. Additionally, it introduces
the Affordable Housing Levy to fund the affordable housing programme and related

social and physical infrastructure.

Mr. Speaker Sir,

In compliance with the provisions of Article 118(1) (b) of the Constitution and standing
order 145(5) of the Senate Standing Orders, the Committee proceeded to undertake public
participation on the Bill. An advertisement was published in the Daily Nation, the
Standard and the Star newspapers on 23™ February 2024 inviting members of the public
to submit written memoranda to the Committee on the Bill. Additionally, the Committee
sent invitations to key stakeholders inviting them to appear before the Committee on 1*

March, 2024 submit their comments on the Bill during public hearing on the Bill.

Mr. Speaker Sir,

The Committee received submissions of memoranda from the following stakeholders and
has prepared the matrix containing the stakeholders’ views. The Committee considered
submissions from stakeholders and recommended that the Bill be adopted with the
proposed amendments. Some of the key amendments proposed in the Bill are- the

establishment of County Affordable Housing Committees in every county (o
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. development and implement affordable housing programmes in the counties and
coordinate and implement affordable housing policies in counties; and increase the
representation of counties in the Affordable Housing Board since most of the affordable
housing programmes will be implemented in county government land.

Mr. Speaker Sir,

I take this opportunity to thank the many stakeholders who submitted their memoranda
to the Committee and also to those who appeared before the Committee to submit oral
memoranda on the Bill. Ialso wish to express my gratitude to Members of the Committee
for their thoughtful insights and contributions that culminated into the amendments on

the Bill.

Further, the Committee thanks the Office of the Speaker and the Clerk of the Senate for

the support extended to the Committee in facilitating the process that led to the production

of this report.
Mr. Speaker Sir,

It is now my pleasant duty, pursuant to standing order 148(1) of the Senate Standing
Orders, to present the Report of the Standing Committee on Roads, Transportation and
Housing on The Affordable Housing Bill,2023(National Assembly Bills No.75 of 2023)

SEN. PAUL KARUNGO THANG’WA, MP

CHAIRPERSON,
STANDING COMMITTEE ON ROADS, TRANSPORTATION AND HOUSING




CHAPTER ONE: INTRODUCTION

BACKGROUND

1

2)

3)

4)

5)

The Affordable Housing Bill, 2023(National Assembly Bills No.75 of 2023)
(Appendix 2) was published vide Kenya Gazette Supplement No. 236 of 4"
December 2023 and passed in the National Assembly with amendments on 21%
February 2024. The Bill was then referred to the Senate for consideration and read
a First Time on 22" February 2024.

The Bill was necessitated by the judgement of the High Court delivered on 28th
November 2023 on the Constitutional Petitions by Okoiti & 6 others v Cabinet
Secretary for the National Treasury and Planning & 3 others; Commissioner-
General, Kenya Revenue Authority & 3 others (Interested Parties) (Petition E181,
E211, E217, E219, E221, E227, E228, E232, E234, E237 & E254 of 2023
(Consolidated)) (2023) KEHC 25872 (KLR) (Constitutional and Human Rights).
In the judgement, the High Court concluded that the Affordable Housing Levy
violated Articles 10,201,206 and 210 of the Constitution since it lacked a
comprehensive legal framework. Further, the imposition of the Affordable
Housing Levy against persons in formal employment to the exclusion of other
non-formal income earners to support the national housing policy was without
justification, unfair, discriminatory, irrational and arbitrary and in violation of
Articles 27 and 201(b)(i) of the Constitution.

The Honourable Court again issued a temporary order of injunction on the 19th
December 2023 prohibiting the conduct of participation on the Bill in the manner
prescribed in the Notice published on the 9th December 2023 in the local daily
newspapers, which was the invitation to submission of memorandum on the
Affordable Housing Bill, 2023.The Honourable Court further directed the parties
to file responses and submissions and that the matter was to be heard on 17th
January 2024.

The Court Orders of 19th December 2023 did not stay the legislative process or
public participation. However, what remained was public participation as
prescribed in the notice of the Clerk of the National Assembly that was published

in the daily newspapers of 9th December 2023.
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6) The Bill, therefore, secks to address the issues raised by the High Court in the

above cases. In particular, the main objective of this Bill is to create a legal
structure for the Affordable Housing Fund, ensuring access to affordable housing
and fulfilling the right to suitable housing as stated in Article 43(I)(b) of the
Constitution. Additionally, it introduces the Affordable Housing Levy to fund

affordable housing and related social and physical infrastructure.

OVERVIEW OF THE BILL

7) The objective of the Bill is to provide a legal framework to give effect to Article

8)

9

43(1)(b) of the Constitution on the right to accessible and adequate housing. The
Bill establishes an Affordable Housing Levy, set at 1:5% of gross income, to be
contributed by both employees and employers, with funds directed into the
Affordable Housing Fund. This fund will support various initiatives, including
promoting homeownership, providing low-interest loans for acquisition of
affordable housing units and developing affordable housing schemes across all
counties.

The Bill establishes the Affordable Housing Board, composed of nine members,
whose function is to oversee the management of the fund and ensure its efficient
utilisation. Allocation of funds from the Affordable Housing Fund will be
distributed among entities such as the National Housing Corporation, Kenya Slum
Upgrading, Low-Cost Housing and Infrastructure Fund, and the State Department
for Housing and Urban Development, among others, for specific housing
development and maintenance purposes.

Additionally, the Bill outlines eligibility criteria and application procedures for
affordable housing units, categorising them into social housing, affordable
housing, and affordable market housing typologies based on plinth area and

monthly income thresholds.

10)Finally, the bill defines the procedures for loan applications for purchasing

affordable housing units, specifying interest rates or administration fees applicable

to each housing category.
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PUBLIC PARTICIPATION ON THE BILL

11)Pursuant to the provisions of Article 118(1) (b) of the Constitution and standing
order 145 (5) of the Senate Standing Orders, the Committee facilitated public
participation on the Bill. The Committee through an advertisement published in
the Daily Nation, The Standard and The Star Newspapers on 23™ February 2024,
invited members of the public to submit written memoranda on the Bill and held

a public hearing on 1% March, 2024 to receive oral submissions.

12) The Committee received memoranda on the Bill from the following stakeholders

and prepared a matrix containing the stakeholders' views (Appendix 2).
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CHAPTER TWO: STAKEHOLDERS SUBMISSIONS AND COMMITTEE
; RESOLUTIONS
A. TITLE

13)Mr Peter Kimei in his written submissions to the Committee proposed the
amendment to the Title of the Bill from Affordable Housing Bill 2023 to National
Housing Bill 2023. This will allow the Bill to cover the entire population of Kenya

The proposal was rejected and the title of the Bill retained.

14)Ministry of Lands, Public works, Housing and Urban Development in form of
written submissions proposed change of title of the Bill to Rural and Urban

Affordable Housing Bill.

The proposal was adopted on the basis that includes provisions related to

implementation by county governments.

CLAUSE 1
15)The Ministry of Lands, Public Works, Housing and Urban Development

proposed that, the Bill be amended by deleting and substituting therefor the
following new clause-That, affordable housing means housing that is adequate and
is priced per person or household per month to rent or to own within the means of
the majority of the population or as published in the Regulations.

The justification is that the limit of 30% on the income of a person to rent or
acquire is very restrictive in an Act and should be subject to Regulations or the
Board approved requirement. Most jurisdictions that have implemented have
shared lessons learnt and it is expected that expenditure and income data will vary
every few years and would be published by KNBS. As such the % has been
dropped from the Acts and left to Regulations. Locally, KMRC have also shared
lessons learnt and have had to make changes to the 30% rule based on the expertise
of the credit reviewing agencies.

The proposal was rejected on the basis that it was ambiguous.

CLAUSE 2

16)The Architectural Association of Kenya submitted that the definition of
affordable housing should be expanded to include essential clements such as

integrated and inclusive infrastructure and services explicitly. The justification is
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that the definition of affordable housing falls short of encompassing the holistic

functionality of a dwelling.

The proposal was rejected since the definition had already been provided for in

- the Bill.

17)Cliffe Dekker Hofmeyr submitted that the definition of Levy be amended to
read as "Levy means a contribution to the fund as prescribed under Clause 4 of
this Act for purposes of development of affordable housing. The proposed
amendment will bring clarity to the definition of the term levy and the Affordable
Housing Levy in general. Secondly, the definition will also bring in the intention

of the Affordable.

The proposal was rejected since the definition had already been provided for in
the Bill.

18)Kenya Bankers Association, and KPMG observed that there is no definition of
gross salary or Gross Income. Gross salary should include basic salary and regular
allowances but exclude variables such as leave allowance, bonus, gratuity,
pension, severance pay, or any other terminal dues and benefits Gross income to
be defined as the amount of money a person receives periodically from a trade or
carrying out a business. This is because the Bill does not define the terms gross
salary and gross income, leaving room for arbitrary interpretations. According to
the Kenya Bankers Association the directives on what constitutes gross by KRA
is illegal.
The proposal was rejected on the grounds that Kenya Revenue Authority has in

place a system of determining gross salary and gross income

19)Kenya Association of Manufacturers proposed to include a wider range of
income bands and plinth areas without the limitation of specific properties being
targeted to specific income bands. They further propose an increase of the plinth
area of the affordable middle class housing unit to be between 80 sqm to 150 sqm.
The justification is that the various definitions of what constitutes an affordable
housing unit are vague and restrictive. For instance, it is not clear how the various

income bands are tied to a plinth area. Further, we observe that the plinth area of
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at least 60 sqm for middle to high income housing is not adequate nor descriptive
enough to guide the provision of affordable housing.
The proposal was rejected since an increase of plinth area would increase the cost
of construction rendering the house unaffordable

20)Technical University of Kenya proposed to expand the definition of institutional
housing to include student’s hostels within university settings. Presently, the Bill
after the 21st February, 2024 amendments only addresses housing for staff within

educational institutions.
The proposal was rejected since the definition provided in the bill was sufficient
CLAUSE 3

21)Kenya Bankers Association expressed reservations with this Clause as it
transfers the mandate of the state to provide affordable housing to its citizens by
requiring them to remit monies to the government to realise their right to housing.
They note that human Rights are inherent to all Kenyans, regardless of their
socioeconomic status. It is the duty of the State to help realise said rights, including
the right to housing, and not the mandate of the private citizens as imposed by the

housing levy.

The proposal was rejected since the government raises revenue through taxation

to provide for the right of the citizens and the levy is part of the tax.
CLAUSE 4

22)KAM proposed the contribution of the levy should be voluntary.
The proposal was rejected since the government requires the levy to finance the
affordable housing programme

23) KPMG proposed the introduction of a maximum limit of 10, 000 for
contributions to the housing levy whereas KBA and KAM propose a cap at Kes
5,000 in view of economic hardship, high cost of living and other increased taxes
and levies and Mr. Muruiri proposes that the levy be reduced to 1% of basic pay
and have a capping ol Kshs. 2,000. The rationale for this proposal would

encourage more public uptake and demonstrate some level ol equity on the part of
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the government especially to those who may contribute but not qualify under the
Affordable Housing Scheme.
The proposal was rejected to ensure equity among the contributors.

24)The Kenya Bankers Association proposed that The Government should
reconsider revising the rates for both the contributions towards the Affordable
Housing Fund and the penalty rates as well. Their justification is that given the
current economic crisis, the proposed rate for the Affordable Housing Levy is
high. The proposed levy could potentially incentivize employee lay-offs.
Furthermore, the proposed penalty rate for non-remittance of the levy is also
disproportionately high considering the proposed deduction is a new one and
employers (including Banks) need to allocate some of their ‘profits towards
payment of the levy, outside of their existing obligations.
The proposal was rejected and retain the deductions as provided in the Bill to
ensure equity

25)KBA also proposed an exit option to make it fair for those not eligible to own a
house or those who will not get houses. This is due to the heavy financial burden

on Employers and Employees.

The proposal was rejected on the basis that the levy was a tax and hence
mandatory deduction. However, the Committee proposed an exit option for those
within voluntary contributions.

CLAUSE 4(2) (b)

26)Kenya Bankers Association and Cliff Deffer Hyofmr submitted that there was
need to provide a system to determine the gains of persons who are not employed
in the formal sector and the computation of the levy for non-salaried persons. This
is because it is difficult to measure the income of persons who are not employed
in the formal sector. This provision will allow the Government to provide housing
for distinct categories of persons with different wages by providing proper systems
and checks to assess the gains of persons who are not employed in the formal
sector. This system and checks will reduce systemic bias against salaried

individuals and ensure equity amongst Kenyans.
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The proposal was accepted as an incorporation in the Regulations to be issued by
the Cabinet Secretary Treasury.

27)KBA also proposed that the deductions should be made on employees' basic salary
and not the gross salary which include benefits that accrue due to special
consideration such as hardship allowances as well as for persons with income from
other sources besides employment, the Levy shall be at the rate of 1.5% of the
additional gross income of a person received or accrued. -
The proposal was rejected on the basis that it would reduce the targeted
collections to support the affordable housing programme.

28)KPMG proposed to amend the Bill to restrict the levy to a one-time remittance
paid once upon calculating their total gross income. The justification is that given
the absence of a clear definition of gross income within the draft Bill, the
amendment will prevent individuals from being required to remit the levy on
multiple incomes if they earn income from both businesses and a salary.
The proposal was accepted the committee and recommended it be actualized in
Regulations

29)Peter Kimei submitted that the percentage tax be obligated only on employees or
employers, similar to PAYE. Imposing 1.5% on employees and 1.5% on
employers amounts to double taxation. The justification is that comparing this to
NSSF which has similar deductions, the amount deducted on NSSF is a savings
not a tax. I therefore propose a National Housing tax of 2% deducted on gross

income (for employed people, deducted at source by employer similar to PAYE).

The proposal was rejected on the basis that it is the responsibility of the employer
to provide housing to the employees and this is one way the government can meet

the objective of Article 43 (1)(b) and the employment act.

30)Clause 4 as read together with Clause 5 and Clause 7 of the Bill; and Section 3 1B
and C of the Employment Act-

Kenya Bankers Association -proposed revision of rates for both the contributions
towards the Affordable Housing Fund and the penalty rates as well. Rationale
given was that in the current economic crisis, the proposed rate for the Affordable

Housing Levy was high.and therefore could potentially lead to employec lay-off.
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The proposal was rejected on the basis that the levy seeks to actualize the right of
Kenyans to accessible and adequate housing as enriched in article 43(1)(b) as a
result therefore the bill will eventually reduce the burdens on Kenyans by
offloading the requirements to pay for housing.

CLAUSE 5 |

31) The Ministry of Lands, Public Works, Housing and Urban Development
proposed to Substitute the term “business or company” with “person”. The
justification given was that “person” is consistent with section 4 (2) (b) and person
covers both incorporated and unincorporated entities which should all be treated
consistently e.g. NGO’s which are not business or companies.
The proposal was adopted on the basis that the term person was more inclusive
and would ensure fairness.

32)Kenya Bankers Associations submitted that the employer’s contribution should
be deleted. This is because Clause 31 of the Employment Act requires employers
to provide housing. The additional contribution by the employer results in a total
contribution of 3% by the formal employees whereas non-salaried persons are

only required to pay 1.5% which is discriminatory.

The proposal was rejected and retained as in the Bill to ensure that employers

meet the obligation of providing housing to the employers as one of the methods.

CLAUSE 6

33)Kenya Bankers Association and K. Rose Wanjiru proposed that The CS
Treasury should consider exempting persons who already have their own houses,
non-executive directors, secondary employees, foreigners, and any other category
of persons who will not be eligible for the affordable housing units. The
justification is that the imposition of the levy overlooks the fact that not all
Kenyans desire affordable housing units and the units are available on application.
It may be assumed that the levy would finance the construction of the affordable
houses but such an assumption only leads to possibility of revenue leakage.

The proposal was rejected as the levy was a mandatory tax.
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34)Kenya Association of Manufacturers proposed that the circumstances under
which the Cabinet secretary may exempt an employer from paying the Levy are
made clear.
The proposal was accepted and to be provided in the Regulations

35)Vincent Muiruri observed that the levy is unfair since it does not make it

compulsory for the business community to contribute.

The committee notes that the exemption given is meant to ensure compliance of

remittance of Levy by business and companies
CLAUSE 7

36)The Ministry of Lands, Public Works, Housing and Urban development
proposed that the Bill be amended by deleting and substituting therefor the
following new clause—
Where an amount of the Levy remains unpaid after the date when it becomes due
and payable by a person liable to remit the amount, a penalty equal to three per
centum of the unpaid amount shall be due and payable for each month or part
thereof that the amount remains unpaid and shall be summarily recovered as a civil
debt from the person liable to remit the amount.
The proposal was accepted on the basis that the penalty provided for in the Tax
Procedure Act is less and a severe penalty would deter default of contribution and
remittance.

37)Kenya Association of Manufacturers proposed to delete the 3% penalty and
instead have the penalty be pegged to the prevailing central bank interest rate. The
justification is that the proposed penalty of 3% translates to 36% per year which
is very punitive.

The proposal was rejected as it was misplaced. However, the Commitiee
proposed a 3 % penalty on default per month to discourage delay of remittances
to the fund.

38)Kenya Bankers Association submitted that all contributors should declare
whether there have been any changes to their status on iTax i.c., unemployment to
prevent accrual of fines and penalties. KBA further submitted that the Bill should

also have dispute resolution mechanisms for such matters. The justification is that
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self-declaration will enable the collector to keep updated records on the status of
the taxpayers and not impose penalties for the period where the taxpayer did not
earn any income.

The proposal was accepted subject to the provision being made in the Regulations

CLAUSE 8

39)The Kenya Association of Manufacturers proposed that the fund be managed

by the Board or a Housing Authority.
The committee observed that the proposal was provided for in the bill.
CLAUSE 9

40)KPMG, Rose Wanjiru proposed that the Clause and the Bill be amended to
enable the entity to leverage debt instruments such as concessional loans,
infrastructure bonds. Rationale provided is that the Bill in its current structure does
not lend itself to scalability through leverage. According to KPMG the Housing
and Development Board Structure (HDB) in Singapore which recently issued a
green bond worth US$1.1bn. The bonds proceeds are to be channelled into

“eligible” projects. HDB has a credit rating and is active in the capital markets.

The proposal was rejected but the committee noted that voluntary contributions
and income from the investments made by the fund are sufficient to supplement

the levy collection.
CLAUSE 9(d)

41)KPMG, The Architects Alliance (‘TAA’) proposed to amend Clause 9 (d) to
accurately refer to the appropriate Clause on voluntary contributions. The
justification is that Clause 9 (d) states that voluntary contributions made under
Clause 38 shall be paid into the Housing Fund. Clause 38 of the Bill does not refer

to voluntary contributions. The relevant Clause would be Clause 42.

The committee adopted the proposal noting that it was cross referencing error
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CLAUSE 9

42)The Ministry of Lands, Public Works, Housing and Urban Development-proposes
to add subclause (g) to allow for borrowings to be approved by the Cabinet

Secretary and the Cabinet Secretary responsible for National Treasury.
The proposal was accepted
CLAUSE 10

43)Kenya Association of Manufacturers proposed to amend the subclause to read
as follows at Clause 10 (1)- The purpose of the Fund shall be to provide funds for
the design, development and maintenance of affordable housing and associated
social and physical infrastructure. The justification is that ‘it is important to

indicate the full life cycle of the affordable housing ecosystem.

The proposal was accepted and the function of design of housing unit and
maintenance of the units and associated infrastructure to be provided for in the

Regulations

44)KPMG proposed that Clause 10 should set out the purpose of the fund and commit
to its revolving nature and recommended that the Clause should be redrafted to
read as follows— “The Fund is established with the explicit commitment to its
revolving nature, ensuring sustainable utilisation and replenishment of resources
for ongoing initiatives.” The justification was that Clause 10 does not explicitly
state the revolving nature of the fund and the intention to use the fund as a
guarantee. Amend Clause 10 to read Revolving the fund forces transparency
through the process as the accounts will reflect the performance of the different
allocations.
The committee observed that proposal was already provided for in Clause 43 (1).

45)Kenya Bankers Association proposed to repeal the provision proposing to
provide low-interest loans for the acquisition of affordable housing units within
the approved affordable housing schemes. The justification is that this is a tax
contributory fund and Government funds cannot give contributors loans at low

interest rates.
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The proposal was rejected on the basis that the hustler fund which is derived from
taxation provides loans to contributors of the same lax.

46)KPMG proposed an amendment to Clause 10 (2) (c) to include the word “in all
counties.” The 1'§1tionalc provided is th_at Clause 10(c) states.that the Housing fund
shall provide for the setup of affordable housing schemes, without mandating thcilr
presence in all counties, as previously worded in the Bill tabled before the National
Assembly. The omission of the words "in all counties" could potentially introduce
bias. Distributing housing development more evenly across all counties will

ensure a more balanced economic outlook across the country.

The proposal was accepted

CLAUSE 10
47)The Ministry of Lands, Public Works, Housing and Urban Development-
proposes amendment in Clausel0(2) (1) and (h) to provide services to the assets
of the Fund. The justification was the need to be intentional that the Fund will be
able to appoint service providers example, estate agents to collect service charge

as service providers amongst others.

The proposal was accepted

CLAUSE 11

48)KPMG proposed that this Clause should capture what happens to funds once
allocated, i.e., how they are revolved to complete the flow of funds. It should
encompass the mechanisms for the allocation and subsequent revolving of funds
to ensure a continuous flow of resources. Additionally, it should stipulate that
utilising the fund as a guarantee necessitates significant interventions, such as
seeking a credit rating or undergoing a ratings process.
The proposal was accepted and will be provided for in the Regulations

49)Kenya Bankers Association proposed that the Bill allocates 2% of the monies to
the Collector yet the purpose for this application has not been stated. Rationale for
the allocation is that of the 2% to the Collector should be provided as the Collector

has already been receiving the levy from the formal sector.
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The proposal was accepted with an amendment of Clause 11 (4) (a) to provide

upto 0.5% to the collector for collection of the levy. -
CLAUSE 12(3)

50)The Ministry of Lands, Public Works, Housing and Urban Development-
proposes that Upon approval of the affordable housing investment programme by
the Cabinet, the Cabinet Secretary shall submit the approved affordable housing
investment programme to the National Assembly.

The committee proposed to replace the word National Assembly with Parliament

CLAUSE 13

51)Vincent Muruiru proposed that 70% of affordable houses be available to
consistent contributors. This will attract the business community to contribute.
The proposal was rejected on the basis that every citizen is a consistent
contributor given that it is a mandatory levy however the committee noted that the
programme elicits interest and therefore it is important to safeguard ongoing
projecits.

52)Kenya Bankers Association- Proposed that the Clause should clearly state that
the Board shall have oversight and enforcement powers over the development of
affordable housing. The justification is that the inclusion of enforcement powers
will give the Board the gravitas to oversee the development of the affordable

housing units and avoid any misappropriation of funds.

The proposal was adopted and additionally propose the inclusion of National
Construction Authority and the State Department of Public works as one of
implementing agencies in the Third Schedule.

CLAUSE 14

S3)Kenya Bankers Association proposed that the ex-officio members should be
clearly identified and defined to ensure that there is no abuse of power and
misappropriation of allowances. The justification provided is that provisions
mentioned that there will be ex-officio members of the Board. It is important that
these members are identified and defined. In addition, it is not clear whether ex-
officio members will be entitled to allowances.
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The committee has prescribed that the Chief Executive Officer is the ex-officio in
the amendments.

54)Kenya Bankers Association proposed that there should be representation from
cach of the a_gcncies receiving funds such as the National Housing Corporation,
projects under the Kenya Slum Upgrading and Low-Cost Housing and the Sfate
Department of Housing and Urban Development to ensure {ree flow and access to
information. Rationale Representation of the various agencies will ensure free
flow and access to information amongst the agencies. The Board will also leverage

on similar projects to achieve economies of scale.

The proposal was rejected as one of the members of the board is the Principal
Secretary responsible of matters affordable housing and is also in charge of the

proposed agencies
CLAUSE 15

55)Kenya Bankers Association proposed that taking into consideration the fixed
contracts, the appointment of Board members should be staggered for succession
planning purposes. The justification is that it is stated that there will be a 5-year
affordable housing investment programme hence there should be proper
succession planning procedures in place to ensure business continuity.
The Committee observed that the staggering of appointment of board members is
already provided for in the Bill proposal. Further, the Commiltee proposed an
amendment to Clause 23 (1) to provide the tenure of office for the CEO to be 3
years and renewable once.

56)Kenya Associations of Manufacturers proposed —

(a) to insert a new paragraph (j) that allows the Board to enter into Public Private

Partnerships.

(b) to insert a new paragraph (k) that gives powers to the Board to make dwellings
available for the purpose of sale to eligible applicants under affordable dwelling
purchase arrangements and may, in accordance with the Housing Acts and
Regulations made under any of those Acts, acquire, build or cause to be built, or

otherwise provide or facilitate the provision of, dwellings for that purpose.
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The proposal for the Board to enter into PPP — The committee observed that the

this was already provided for in the Bill

57)Kenya Associations of Manufacturers- Proposed to amend as follows:
a) three persons, not being public officers, appointed by the Cabinet Secretary
of whom
b) one shall be a nominee of the Kenya Association of Manufacturers;
c) one shall be a nominee of The Architects Alliance; and

d) one shall be a nominee of the Law Society of Kenya.
The proposal was rejected

58)Cliffe Dekker Hofmeyr proposed to insert the following new Clause
(15)(2)(1)(k)-Without prejudice to the generality of subclause (1), the Board shall;
k) collect data in collaboration with the determined stakeholders, in relation to
means testing and develop a means testing instrument. The justification is that the
purpose of this introduction is to enhance the functions of the board, to give life
to the proposed introduction of Clause 4 (3) that seeks to empower the Board and
KRA to collect data to determine the income of unemployed persons.
The proposal was accepted by the committee with the determination of means
testing and development of means testing instruments to be done by KRA

59)The Architects Alliance (‘TAA’) proposed to add that the Board shall offer
guidance on matters relating to design, development and maintenance of
affordable housing and the associated physical infrastructure.
The proposal was accepted but to amend Clause 10 on the purpose of the fund to
include design and maintenance of the housing units.

60)Kenya Association of Manufacturers proposed that the Chairperson: (i) has
qualifications in the built environment. (ii) be appointed from amongst the board
members who have been nominated by the professional bodies; and(iii) be
independent. This will ensure that the Board is independent and makes decisions
based on the objects of the Act.
The proposal was rejected since the position of the chairperson was non-
executive, the qualifications should be measured in respect of years of experience

in senior management position.
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61)Oraro & Company Advocates and Architectural Alliance of Kenya proposed
the addition of a prescribed period of experience in the relevant fields (housing,
banking, finance or law) before a person can be appointed as a chairperson or a
member of the Board. This is because requiring a minimum level of experience in
a certain field ensures that individuals appointed to positions possess the relevant
skills, knowledge and expertise to perform their duties effectively. Secondly, the
minimum years of experience for the chief executive officer and corporation
secretary have been included in Clauses 23(2)(b) and 28(2)(c) respectively.
The Proposal was accepted and amended to have the position of the chair require
a senior management position for at least 10 years in either public or private

sector.
CLAUSE 17
62)Kenya Associations of Manufacturers proposed to delete the word “dishonesty"
appearing in paragraph C. This is because the word ‘dishonesty’ is open to
multiple interpretations. It may be abused to remove persons from the Board for
other reasons other than, or not connected to corruption.
The proposal was rejected on the grounds that it appears in the Leadership and
Integrity Act.
CLAUSE 21
63)Oraro &Company Advocates proposed the inclusion of an offence when a
member fails to disclose his/her conflict of interest to the Board. The rationale is
that it acts as a deterrence to ensure that a member complies with the provisions
of this Clause by disclosing a conflict of interest to the other members of the

Board.
The proposal was rejected on the basis that it is not provided for in any statute.
CLAUSE 23(1)

64)Kenya Association of Manufacturers proposed to add a new subclause that reads
as follows- The Chief Executive Officer shall hold office for a term of three years

and shall be eligible for reappointment for one further term of three years.

The proposal was accepled.
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CLAUSE 23(2)

65)Oraro & Company Advocates proposed that in addition to thé qualifications
provided, a person should meet the requirements of Chapter Six of the
Constitution as a requirement for appointment as a chief executive officer of the
Board. The justification is that leadership and integrity principles ensure that the
person possesses a strong commitment to ethical conduct. Secondly, this
requirement has been included in Clause 16(2)(a) of the Bill as a qualification

requirement for appointment as a member of the Board.
The proposal was accepted and noted that this had been provided for in the Bill

CLAUSE 25

66)KNHCR- Proposes that this Clause violates data subjects’ rights to privacy as
provided for under Article 31 of the Constitution of Kenya. It also violates

provisions under the Data Protection Act.

The proposal was rejected on the ground that data in reference is data related to
the programme and projects under the bill and hence does not violate the Data

Protection Act.
CLAUSE 29(1)

67)Oraro &Company Advocates proposed that the remuneration of the staff is
determined by the Board in consultation with the Salaries and Remuneration
Commission. This proposal will be in line with Article 230(4) (a) of the
Constitution which gives the Salaries and Remuneration Commission power to set

and review the remuneration and benefits of all public officers.

The proposal was rejected on the ground that it was not necessary for SRC to be

consulted in the determination of remuneration of non-state officers.
CLAUSE 30

68)K. Rose Wanjiku, Advocate of the High Court proposed to amend Clause 30 to
read: “a person qualifics to be allocated an affordable housing unit if that person
is at lcast cighteen years of age and has submitted an application to the relevant

agency in the manner specified. The justification is that the provision
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discriminates against foreigners who are in the country either by reason of work
or forced migration and yet are required to comply with the provisions of the Act.
The provision also contravenes Article 10(2) and 27 of the Constitution on non-

discrimination.

The proposal is misplaced and should refer to Clause 40. The proposal was
accepted but to be provided in the Regulations

CLAUSE 32

69)KAM, Rose Wanjiku, Advocate of the High Court proposed to amend Clause

32 of the Bill and include aspects of sanitation for the Bill to give Article 43(1)
(b) full effect. (b) delete Clause 32 of the Bill and replace it with a new Clause 32
which would read- An agency may take- off affordable housing units under an
affordable housing scheme if the affordable housing scheme —

(a) is supported by a report on housing needs;

(b) is supported by a full environmental impact assessment study;

(c) has been approved by the agency;

(d) meets policy and statutory requirements on housing and sanitation

standards;

(e) and e. meets any other criteria or conditions set by the agency.
The committee observed that the proposal was wrongly cross referenced and
should refer to Clause 40. The proposal was accepted subject to it being provided
for in the Regulations.

CLAUSES 33, 34, 35 AND 36

70)Oraro & Company Advocates proposed the addition of the word “administrator
of the” immediately before the word “Fund”. Rationale a) Firstly, the Fund is not
an entity established in the Bill to administer the Fund) Secondly, the chief
executive officer is the entity established in the Bill to be the administrator of the

fund as indicated in Clauses 2 and 24 of the Bill.

The proposal was accepled was accepted with amendments and in its place lo read

“board of the fund”

CLAUSE 38-
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71)Oraro & Company Advocates submitted that the Contributions from taxpayers
and their employers, where applicable, should be considered as deposit and the
funds should be utilized for purposes of allocation of a housing unit. The rationale
was that the sole purpose for deduction of the levy is to enable development of
affordable housing. In that case, persons should be allowed to assess how much
contributions have been made towards affordable housing and use the funds as
deposit or for allocation of houses. Inability to use their contributions will be
deemed to be unfair, discriminatory, and unconscionable.
The proposal was rejected on the ground that contributions are a levy and not a
savings.

72)KPMG proposed to restrict beneficiaries to a single house for their lifetime and
include an eligibility criterion that prioritizes: (i) low-income individuals and
families; and (ii) first-time homebuyers. The justification is that if not done there
is a likelihood of increasing the risk of individuals with higher incomes, who could
potentially acquire multiple affordable homes exacerbating the social inequities
that already existing in the country. These restrictions could help ensure that
affordable housing is distributed more equitably among those who genuinely
require an affordable unit.
The proposal was accepted and that the beneficiaries should be individual persons
and not body cooperates.

73)Cliffe Dekker Hofmeyr proposed to amend the Bill so that the Clause reads that
‘A natural person shall be eligible to be allocated only one affordable housing unit
if that person is a Kenyan citizen who is at least eighteen years of age and holds a
valid Kenyan Identity Card’. The proposed amendment seeks to limit the number
of units to be purchased by one natural person. This will alleviate the risk of people
using body corporates to purchase more than one unit and end up cheating the
program.
The proposal was accepted and the Committee resolved to amend Clause 38 to
clarify that the reference to “person’ means natural person. That an applicant is
only eligible to receive one house and the Cabinet Secretary to provide further

eligibility criteria.
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74)The Ministry of Lands, Public Works, Housing and Urban Development-
proposed that a person or body corporate shall be eligible to be allocated an
affordable housing unit subject to the requirements of section 31 given that The
Eligibility Criteria has been moved to Regulations so this is misplaced and should
be deleted. -
The committee accepted to move part of the eligibility criteria to Regulations.

CLAUSE 38 & 39

75)KPMG, Kenya Manufacturers Authority, Cliffe Dekker Hofmeyr and The
Architects Alliance (“TAA’) proposed that Clause 38 and 39 make reference to

Clauses that are no longer related to the eligibility criteria.

The committee agrees with this observation and the reference to Clause 30 and 31

is corrected in amendments.
CLAUSE 39

76) Vincent Muiruri proposed that the Levy to form the part deposit required during

allocation of houses.

The proposal was rejected on the basis that the contributions are a tax and not a

saving.

77)The Ministry of Lands, Public Works, Housing and Urban Development
informs that Clause 30 referenced is misplaced given that was a Cross referencing
issue and there is no allocation criteria in the Bill as it was moved to Regulations.

The committee noted the cross-referencing error and adopted it.
CLAUSE 40(b)

78)Oraro & Company Advocates proposed that the policy and statutory
requirements are listed in this Clause. This rationale is that it enhances clarity by
listing the policy and statutory requirements that have been omitted from this

Clause.

The proposal was accepled and to be provided. for in Regulations.
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CLAUSE 41

79)Vineent Muiruri proposed to define interest on loans to 3% and only available to
contributors. The rationale is that it will encourage making of the contribution.
The proposal to be provided in the regulations.
CLAUSE 44
80)Cliffe Dekker Hofmeyr proposed to amend Clause 44 (2) to read- A person who
contravenes the provisions of subclause (1) shall be liable, on conviction- (a) to a
fine not exceeding twenty million shillings or imprisonment of a term not

exceeding ten years, or to both. The justification is that a heavy sanction will deter

perpetrators from committing the offences.

The committee recommends amendments to provide a fine of twenty million

shillings and an imprisonment term of ten years and or both.
CLAUSE 47

81)Cliffe Dekker Hofmeyr propose deletion of Clause 47 (2)(b) which in essence
requires a deposit for the housing before a house is acquired as provided for in
Clause 39(2)(a)

The proposal was accepted on the basis that it supports the ease of acquiring a

house.
CLAUSE 49(1)

82)Oraro &Company Advocates- proposes the addition of the word “before”
appearing after the word “immediately”. This proposal seeks to correct the

omission present in this sub-Clause.

The committee observed that the intent of the was to correct the typographical

error. The proposal was adopted.
INTERPRETATION
83)Cliffe Dekker Hofmeyr proposed the introduction of the following words-

(a) means testing; means a method that uses the Means Testing Instrument to

determine the mode of calculation of the gross income of a person.
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(b)means testing instrument" means a set of indicators that capture various
economic aspects of an individual for purposes of conducting means testing. The
rationale behind this proposal was to give clarity to the meaning of the words being

introduced.
The proposal was rejected on the basis that there was no reference in the Bill.
NEW CLAUSE

84)Vincent Muiruri proposed that the levy be introduced as part VAT which will
cover most Kenyans.
The proposal was rejected on the basis that it will complicate its collection.
85)KPMG-Inclusion of incentives proposed that the Bill should include tax
incentives to encourage corporations to provide a gift or donation under Clause 9
of the Bill. The justification is that by offering reduced tax liabilities or credits,
governments can stimulate greater participation and support for housing
initiatives.
The proposal was rejected on the basis that it will negate the purpose of the bill.
86)KPMG- also proposed that the Bill introduces property tax relief for individuals
who are contributing to the levy. This can be achieved by providing subsidies for
payments on land rates and land rent to homeowners who are already burdened
with paying mortgages and property taxes, in addition to the housing levy. The
justification is that many homeowners face significant financial burdens,
including mortgage payments, property taxes, and now the housing levy.
Introducing property tax relief helps alleviate this burden, especially for those
struggling to make ends meet.
The proposal was rejected on the ground that it will negate the purpose of the bill.
87)Peter Kimei submitted that being a national housing Bill, he urged the Senate to
consider including an amendment for the fund to-
Support every Kenyan who starts to build their own houses for own use (not for
commercial use) by:
a. Paying for the plans of the house
b. Paying all relevant fees for approval of the house plans

c. Paying for inspections fee and cite supervision by accredited engineers
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d. Subsidize labor — government to pay 50% of casual labor costs at the sites
e. Subsidize construction materials especially cement, iron sheets, nails and
blocks.
f. Subsidize mortgage repayments to Kenyans with a mortgage with fixed
monthly relief of Ksh. 5,000 on all mortgages
g. Control interest charged on new mortgages by commercial banks.
The committee accepted the intent of the proposal and recommended that it be
provided for in Regulations under the rural affordable housing using voluntary
contributions as collateral or deposits.
88)The following stakeholders submitted views in support of the bill-Jua Kali
Contractors National Umbrella Organizations, Mjengo Construction Workers
Welfare Association, Jeremiah Nyagah Technical Institute, Mbeere North
Technical and Vocational College, The Dagoretti District Landowners Welfare
Association, The Mutarakwa Harmony Cooperative, The Kenya National
Congress of Pentecostal -Churches (KNCPC), The Matatus Stage Welfare
Association
89)The following stakeholders submitted views opposing the Bill- Pamoja Tutetee

Haki Organization Mwingi Bodaboda Operators Association.
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CHAPTER THREE: COMMITTEE OBSERVATIONS AND
RECOMMENDATIONS

4.1 COMMITTEE OBSERVATIONS

a)

b)

d)

g)

h)

That the Affordable Housing Bill,2023 (National Assembly Bills No. 75 of 2023
was a levy Bill that sought to create jobs, enhance economic vibrancy in the
country as well as offer decent and affordable housing to Kenyans;

Part V Clause 41 (4) does not clarify how a person making voluntary savings with
the fund for purposes of raising deposits towards the allocation of a housing unit
will know their lack of eligibility for purposes of deposits withdrawal;

That the Bill did not have a provision for Affordable House developments to
persons who would wish to have the houses constructed on their own land and not
on government land;

Clause 11 (1) (b)was not clear whether persons housed in institutional housing
units have the right to acquire and permanently occupy structures build for public
officers’ occupancy;

Cultural issues in housing needs were not addressed in the design of housing units;
Most of the affordable houses did not meet the needs of the targeted groups in
terms of family size and cultural dynamics;

That the levy contributions were to boost the inadequate national budgetary
allocation towards development of affordable housing units with the expected
collections from the Housing Levy being Ksh. 6.5 billion per month;

There was no provision on how the Housing Levy Fund will finance the three
typologies of housing units as provided in Clause 2(2) (a) to (c);

The Bill did not incorporate cultural preferences and the lifestyles of different
ethnicities in the implementation of the affordable housing programme in

counties.
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