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IN THE HIGH COURT OF KENYA AT NAIROBI

CIVIL CASE NOC. 279 OF 2003

LAWRENCE NDUTTU & 156 OTHERS............. e o BLAINTIFTS

VERSUS- KT :
HENYA BREWERIES LTD.......oo.oooooecccecneenenes oo DDFENDANT
| JUDGEMENT B

1) The plaintiffs, numb\.rmg 157 filed this lepi’eoent-atwe suit on
thelr behalf and on behalf of former ernployees of Ken\n

- Breweries.Ltd, the defendant herein, whose terms and conditions
of employméﬁf--;%vc‘re governed by a memoranduni of agreement
dated, 5“1 December 199/ and 29t July 1999 and whose. contract
of emp]oyment were affected by the defendants re-engineering
process which: ‘bcgan in 1994. The aforesaid action is by way of
the qutﬁer Amended plaint dated 2/12/2015 where the 1$laigtiffs

sought for judgement as follows:
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--al A declaration that.decision to. cause their early.retirement was .
unlawful and breached Section 80 and 82 of the Constitution

and was wrongful and a nullity.
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5 A declaratié)n that the defendant’s action to cause early
retirement of the plaintiffs was unlawful and unfair and
amournted to breach of the plaintiffs, contracts of employment.

c) A declaration that the aefendant s calculation of the plaintiffs’
terminal benefits were wrong, arbitrary and they helped the
defendant to withhold huge sums due to the plaintiffs,

d) An order that the defendant should pay all the plaintiffs all
the outstanding duesiand salaries until their retirémént age at
sixty years.

e)] An order that the defendant do supply to the plazntlffs and

each of them audited statement of account detatlmg their

dues.

J) An order that .the plamtszs and each of them be paid all

outstanding <dues Jazncl other consequential entitlements

pursuant to:prayer (b) above.

g) AND or alterir.zdtively, general damages for loss of employment
being 12 months salary for each and every plamttff

h) Costs of: (b} and_(c} with interest covers at court rates.

Theniiefendant on its. part, filed a defence dated 8th May 2018, "
and a.mended 0n’”'12.1 2008 and further amended 6.1. 2016 ln_
which it denled violating the plaintiffs’ constltutlonal or other

rights. The defendant also stated that the redundancies were

declared in . accordance with the applicable Labour, and

Employment laws. The defendant further averred that the
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4)

plaintiffs’ termination was lawful and that they were paid their

dues.

When the suit came up for hearing, the plaintiffs summoned

James Sibili (P.W.1), Michael Kimonyi (P.W.2) and Lawrence

Kyalo Ndutu (P.W.3) to testify in support of their casé. The

defendant on the other hand summoned one Eva,nsKLpngetlch
Mutai (D.W. I)to‘testify in suI;port of its defencfé-:r‘*? 5 | | |
It is the evidence of James Sibili (PWl] that he. Logether with
'Mlchael Kimonyi (P. w.2) and Albanus Ngwxrl were. appomted to
represent over 820 former employees of Kenya Breweries Ltd in
this suit. PW1 ac_iobted the cor}teﬁts of his witneé§ statement as
his evidence in this suit. He claimed that he together with his

coHanué's}'. wer‘é_ unfairly sacked by the' défendant in

¢ atn '-=
el o B

contraventlon of the Iaw through a flawed process known as
Eafly ReUrement Scheme which begun in 1994. PWI1 further
stated that the process for early retirement had conditionalities.

PW1 also stated that he did not opt for retirement but -he was

nevertieless issued with an early retirement letter on 15.6, 1998,

" P.W.1 further stated that they were retired in breach of the

memoerandum of agreement between their union and the

- :
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employed new employees to replace those who were unlawfully
forced to Ea.ke early retirement and or declared redundant like
him. P.W.1 averred that he was claiming for a refund 'of
ksh.__SO,QOO/=, an amount which ';vés retained by the defendant
when he was forced to _lcavg the defendant’s Iemployrﬁ-ent. P.W.1

also pointed that there was a schedule showing what wasj due to

~.=each employee as a refund.s-In "his evidence in .cross ==

- examination, P.W.1 stated that his coﬁtract"‘of emplc:)ymént,was

based on.the memorandum of agreenicht between their 'unjon
and their employér,' the defendant herein. He also .averred tirlat
whatever - agreement reached between the uﬁion and the
employer bound t’-h_erﬁ. ‘P.W.1 ¢onceded in cross-exa’minat_ion
that the}:f:' il:ll_ad no e\}idex_lce that the defendant employed ﬁ'ew
eiﬁibléj'ré'éé- aftertheywere retired. P.W.1 also stated that though
hé‘ had alleged that the defendant discrirrflinated him he had no

evidence to prove the allegation levelled againsti the defendant.

Michael Kimonyi (P.W.2) aciopted the contents of the witness

¥r pe
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Staterrient he execuied as his evidence. He staced that hie worked
at the security section having been employed at the age of 24

years. PW2 claimed that he was forced by the defendant to take
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up edrly retirement after working for only 9 year_sivide a letter
dated 17.8.1999. He allleged.t.hat he has never been paid the
money the defendant deducted and 1‘etained- after he 1ef£
employment. 'P.W.2 claimed that there was no clause in the
contract of employment which .provides an early rem'ereeﬁt. He
also alleged Lhat the défendant employed new employees -after

retiring them. PW2 stated in cross- exammatton tHat he was

" actually paid ksh.50,000/= but others were not paid. PW2 re-

affirmed in his evidence in re-examiha_tion_that there were no
Sufficient'consultatio.n' before the implementation of the early
retirernent scheme

Lawrence. Kyalo Ndutu (P:-W.3) also adop’red the contents of his
w1tness statement as! his ev1denee n support of hlS claim and
those plaintlffs Wno*n, he represented. In cross- exammatlon
P.W.3 state‘d: that there was a memorandum of agreement
between: the 111;1011 and the defendant which gave rise to the_]omt

Industrial Council where he was a member. P.W.3 pomted out

“that the mémorandum of agreement set out the amounts payable .

to him. P.W.3 conceded that he was paid the amount specified.

P.W.3 also stated that the memorandum of agreeine'nt'. indicated
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7)

that he was to receive computation from the financial accountant
which he received but was not paici as was computed therein.
P.W.3 was emphatic that the defendanit has not paid all the
amounts due the plaintiffs.

In support of the defence case is the evidencéiof Evans
Kipngetich Mutai (D.W.1) the defendant’s Human Resource
Director. ;D.W:*'l';'a'dopted_the_contents of h1$W1tness statement
as his evidence. He stated that thememorandum of
understa.n‘diﬁg between the defendant and the union Was ‘to
deterrnine the wages, hours of work a‘nc-{; the co_:ndit-ions_ of
employment of unionisablé workers. D.W.1 sta;ued.-_,that in jthe
year 1997 the defendant unde;tvgnt a re-engineering processf in

which a tadical; review of business to cut costs and improve

g RN

Cﬂibleﬁcybyautornatlon This éxercise, DW 1 said led to the
closure of tl"fc'_ defendant’s Mombasa and Kisumu plans. D.W.1
stated “the '_q;"ﬁployees were allowed to opt for early retirement.

This witness denied the allegation that the Llainu‘ffs ‘were

T e T ~r> T TS, s

discriminated. D.W.1 stated that there was an agreement
between plaintiffs” union and the defendant that the defendant

would retain ksh.100,000/= to cover debts and or liabilities due

~ e s AseCY
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to the defendant or Temmbo Cooperative. In cross-examination,
D.W.1 stated that the retirerr;erlt age was set at 60 years. He
'f
also stated that the defendant came up with the idea of
Volu'ntary Early Retirement before attaining the age of 60 years.
D‘VVl stated _that employees :'would write -to the defendant
requesting - to | take an early retirement. It is".-the .évidence of
D.W.1 that the .docurient used to operaﬁq_iﬁrg,l_i‘s:e”'ﬂi'e early
retirement scheme had given the defendaﬁ-’t:.fhe‘-aiscretion to
reject or accept such r‘equests.- DWI1 stated that the defe;ldant
reviewed its business and found that it had excess employees
who neeaed to b¢ of loaded hé‘\viné‘:‘invested heav.il-y in techno_légy
to ixnpx‘-oygj-;:f_ﬁ‘gien'cy, ‘He stated:that the Unions were engaged to
set up tbetermsof rédqnda’mcies anclvthc defendant settled _for
redundancyand éb'z]hdoned the Voluntary .'Early- Retirem§;1t‘
Scﬁxgme. DW 1 further stated that the defendant undertook

what it called’ re-engineering to reduce costs of production and

1improve efficiency.

NAIROBI HIGH COURT CIVIL CASE NO.279 OF 2003 IUDGERE'}‘JT

s

DWW T claimed THat there was a jomt industrial council who met
and agreed on Voluntary Early Retirement Scheme but he failed

to tender in evidence the minutes of council mectings held.
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D.W.1 also stated that part of the initial payments were retained

«

by the defendant. As for management employees, a sum of

ksh.100,000/= was retained while a sum of kshs.50,000/= was

retained in respect of unionisable staff. In his evidence in re-

examination, D.W1 stated that there was an early retirermnent

package which was voluntary but the same was subsequently

# there was termination which#was.not-voluntary. D.W.I* dénied

that the calculations of the exit package '“v;.'ere_ arbitrary. He
stated that the: defehﬁant Lfscd_ the i{ehya' Revenue Authqri-t;v tax
calculation guidelines to employg:r's to tabulate whétwvas cdue to
the emiployees leaving. 7

At the close of evidence, parties were invited to file and exchange

written S"'ubmis_;si'on. Learned counsels appearing in the matter

E—

wéte also'allowed to niake oral highlights. Having considered the
evidence togéther with the rival submissions, the following issues
commeénd theimselves for the determination of this court.

i) Whether or not the early retirement scheme was

' |
ded—out—in—contravention—of-the—cornstitution—and

L

the existing contracts of employment.

///m
i

NAIROBI HIGH COURT CIVIL CASE NO. 279 0F 2003 JUDGEMENT \/




ii) Whether or ot the plaintiffs are entitlied to « refund of

the monies allegediy withheld by the defendant.

iii) Whether or not the plaintiffs are entitled to be paid
b7

o S

their salaries upto the date of retirement.

~

iv) Whether or ri.ot the plaintiffs are entitled to genercal

damages for loss of employment. ———

v)-+Whether or not the terminal berefits _claim'ecl‘-'by the
plaintiffs are properly comptt'te;ci.

10) On the first issuc, it is the b BT e plaintiffs that
defendant developed a voluntary early re‘ciremen»t scheme 1n
which any employee-who desired early rctircm_e;nt had to fill a
given form and pr‘és_ent it for consideration by the management
and thc"*é"v as o guarantee that the request would be accepted

by the emp1o ‘er. It was pointed out that some of the conditions

which were to be iullrlled before an employee could be allowed to

take up a voluntary early retirement included inter alia poor or

low productivity, poor disciplinary record, poor health and that

1 e ey
e RnT

one should have attained the age of st years: it s alsutire
submission of the plaintiffs that employees who were aged above

50 years would earn his/her salary upto the retirement age of €0

T LITE O il
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years. The plaintiffs have pointe_d out that the }/oiuntaryv Early
Retirement Scheme dii!d not achieve the desired results of getting
many employees retire from their service. It is further the
submission of the plainfiffs that without consulting their union
the defendant unilaterally crafted a scheme tc send home a
number-of employees. It iswsaid that the. defendant would:sénd
an employ‘é;wc;;l- compulsory leave and uponh1s/her retujrn,
he/she would be issued witH a letter of earlﬁ{iétireﬁqent, le‘ttefr of
service and a schedule of computatib;rl."c;‘f:‘il‘i's/‘he.r'dl'.les and
thereafter the empl_eyce_\_k'foul_d be asked to’ sign documents to
clear and leave 'the company premises. The plaintiffs relfcrred to
this latte_r'g,:§'ch¢mé as Uﬁil_a_tte__r_al-l?orcéd Early Retirement chheme.
In respé.;i':"s_c:;}to the plain_giffs’ submissions, the defen_dant argued
that ;:heplamnffs’ uﬁion Qas, consulted and made aware of the
intended irﬁf?lemcntation of the voluntary early 'rctirerﬁcnt
schen:ié‘._.-_T}l;:defendant relied in evidence minutes of a meeting

of the .Joint Industrial Council held on 11.08.2000. The

defendant further.. stated..that in impiementing the early

retirement scheme it did not discriminate against any employee.

H

The defendant further denied breaching Sections €0 aud 82 of

e
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th‘e 1963 constitution. It also denied breaching the terms of the
memorandum of understandiﬁg ’ entered’ Eetweén 1t énd :the
plaintiffs’ union. . I have carefully examined the minutes héavily
rqlied upon by the defendant in respect of the .\meetirvng which
took pldace on 11% August ZOOOZ It 1s apparent that the early
retir-ement scheme took place between the year.1!9,97 and 2001.
The minutes relied.upon are Vinll;espect of a mge.t.ir;‘g of Joiné'
Industrial Council meeting held;.' on 1'1.8720001 It is evident that
the ea.rly retirement scheme v:as:_dbne--nz.om than three(?}) -years
before the consultative meeting”w,as held. Tﬁe defendant did not
tender mihutes of any meetings he;ld between the defendant and
tﬁe plaiﬁf_;i_ffS” union prior to thé cc;mmcﬁcement of thc forc.ed
early retifé_mfiqé{gchende. s},A critical exémination of the minutes
teinderedb} thedefendant will-show-that ~theA-':L‘1nion‘ had- élea.r—ly =
stated that i'f.'}hadﬂlr:icver been party to the forced early retivément
; scher;{‘é- -In.faét, the union clearly stated that the defendant had .
turned the initial voluntary retirement scheme to forced: early

retirement. ‘- After a lcareful evaluation ‘of the evidence, I am

TR

— — — T ——
convinced that the plaintiffs have shown that they were forced to
R o Lt N
take an early retirement without being consulted nor the

A
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participation of their union. The initial scheme was Lolunlary

-,

but the same was later forced ced through the plaintiffs throats. The
Q——:‘.- . = —_—

documentary evidencr presented by both sides show that the
plaintiffs’ were 'emp]o‘yed by the defendant on permanent and
pensionable terms and were each ex:pected to retire at the age of
60 years. The plaintiffs have complained that their rights as
‘“inenshrined under Sections: 80- :and 82 of the conshtutlon (now
repealed). The defendant has argued that the plaintiffs have
-failed to tender evidence s’nowlru-T that they were dlscnmmated n
the implementation of the early retirement schemes. . It has
emerged from the evidence tenderéd that thoug}.i th‘ere was no
oﬁen dlscl'iminafion against tne plaintiffs, it was not clea_r what

criteria 'Wa_c apphed in identifying. those to take up early

retiremenit. ln the absence of a clear explanatlon t}g's,g_m,lit_js_,_

—— ——

en;‘.ﬁl}_m,@_{gr that there was s@tle discrimination as aga_lznst

the plaintiffs vis-a-vis those who remained in émployment. The
e v / - — ____—— —— H
plaintiffs have also argued that their right to fair labour practices

——Sharantecdunder-Asticle—4-t-of—theLCon strtutiomrofKenya;2630
were breached. In response to this submission, the defendant

cited the case of Alfred Asidaga Mulima and 2 others =vs=

e ]
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Attorney General and 8 others, Nairobi C.A neo. 179 of ZQIS

m which the Court of Appeal held inter alia, that a court canfnot
enforce rights created under the new corstitution unless those
rights were ‘1ecocmsed and protected under the plCVIOUS
cons‘ti-fcution. With respect [ agree with the defendant’s latest
submission. In the circumstances this court by inference finds
that: the plaintiffs’ right to protection -frerri dis’c‘:rirrilinatioﬁ under
Sections 80 and 82'.of‘the Constitution of Ié_éiiya (now repealed)
was breached. ~ o '
11) The other questlon which is related to the above is whethe the

implementation of the early retirement scheme was in breach of

the contract of employment between the plaintiffs and the

defendant Tne plamnf.o have argued that the letters sending

o

them home for early retirement cannot be treated as

redundanmes They are of the view thaf. the same were dmlateral
—_—— — s e —y S~

¥4 AT .
forced' early e Llremc_rlggch_gm_._c;,._

12‘ The defendant on the other hand is of the view that as

——unionisablc-employeesthe pleintiffs terms o employmen_t as per
the memorandtm of understa anding provided for a declaration of

redundancies described as loss of employment through no fault

e = rTTrar T e S e e
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the contract of employment redundancy is stated to b,e. oﬁe of the
methodology 1';1 which an employees’ employmeﬁ;t could be
brought to an end. Itis expressly stated that redundancy shofuld
be with cIéarly laid down procedures. Thé C.B.A and the lab;Jur
laws are very clear on what conditions must met for redundancy
to be applie.d.; First, it must be Justified-and pro:ven that there is
need to reduce the-number of employees 1n ordertd save .thqe
employer from collapse. Secondly, that the'::-»;?é'dundancy process .
and package must be nc;gb"t’;'aied and eﬁtpleu'n__eci in Eac;hrancc to tﬁc
person-s affected. Thirdly, that there rnust be a clear crltérlorl as
to which employee woultd exit and why must be laid down. In

this case the defendant failed to produce its annual statement of

account to shou 1L°~ ﬁnanma.l status despite having been served

With a’ nouce to produce by the plaintiffs. ‘The plaintiffs’
assertlon that the dr*fendanL was then and has continued to- date
on an ‘uqaward profitability trend remains uncontroverted. There

1S nno evidence that the process was negotlated by the employees

ffee#.eé—ha the—absence—wfthe—above menuoned ieatures, it
cannot be said the defendant's early retiremcnt scheme can be

treated as. redundancy. With respect, I am convinced that the
ST I o wa“ Lk ot m!nﬂmﬁu_—u;‘z‘m—.!: TR
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s plaintiffs were justified to plead that the defendant’s scheme was
left at the whims cf sectional head and was inbured with extreme

favourism and discrimination. The plaintiffs were therefore right
to claim discrimination since there were no guidelines to justify
why they were retired while others of similar qualifications were

left to continue to work. It is clear in my mind that the plaintiffs

3wy were rtemoved from employment whimsically and:--without
" following -~ the laid down . labour laws ‘and procedures.
- —

e— —— —— _— =

Conseqguently, the p;cunhffs termination and or dismissal 15//

ey

\ - declared to be unle“rfu] and thérefore the plaintiffs are entitled tok\//

_—t
be comgensated / /7 (

14) The secon_d:-fiSS,Ltc o be det,ermi__n_éd is whether or not the plaintiffs

are enutlgd LO bv_ nr*ed monies withheld by the defenda.nts It

IS the subzmss:orl of the defendant that the plaintiffs are not
entitled to bé::t_refuncled the aforesaid sum because the plaintiffs
failed to _s_p_e."c'i‘ﬁcall;.f plead and prove save for the two ﬁlaintiffs

who testified. The defendant further argued that ‘most‘ of the

—plairrtiffs-wers pait backthe refard=after twas establishied-that
they did not owe the company money. The defendant also

argued that the claim was not similar to each plaintiff. The

s e
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defendant further pointed out that the schedules of payments
ptepared by the learned advocates wére never admiited as
exhibits in evidence. The defendant also argued th L has set
up the defence which is to the effect that the claim for a refund is

time-barred therefore the claim for ksh.20,775,152/= is ﬁot

g

justified. The plaintiffs have beseeched this cowrt to order ﬁ1e
..d_efendanf to :refund the monies it x\fithhé_iﬁ ‘as'"'security. ' It.isj'_ :
pointed out tl’i&t the defendant has adxnitted;--iljgéiring deducted the
aforementioned amounts nﬁ‘qm the plaintiffs.. The plajnﬁffs have
urged thi;c,- court to order the defsndant to péy thle claim as per
the schedules provided by two firms of ad{'ogates. [ have
considércd the .e'videricc provided by bofh ‘sides plus the

submissionis over this ciaim. There is no doubt that this claim

.. was pledded inithe plaint.. The.plea may not have been precise

‘dug to the nuumerous number of plaintiffs. "It is not in dispute

that thiee plaintiffs testified on behalf of the rest of the plaintiffs

-and this is not unusual in representative suits like in this case.

The defendant has stated that the claim is timebarred. It is

unfortunate that the defendant has failed to lay both the factual

and legal basis of this ground but it has instead made a general

A )
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submission which did not help its defence. Both the plaintiffs

and the defendant concur that the defendant retained from each
employee either a sum of ksh.S0,00Q/= or ksh.100,000/= as
security for the defendant company liabilities. The plaintiffs
provided a full list of names and amounts E:f‘ré,fund’s due to each
plaintiff. | have already stated that defendant has stated that the
8,1-1101.11‘1118‘ were repaid t'o--th'c-: plaintiffs. ’I‘l;ze défév'r_'xidant summoned
its Human Resource Manager;; (DW1), to testify in its defence.
Unfortunately, DW1 did not produce in eviclc;_n-:fc'e any docur'nents
or form of:evidence to prove r.eifr_lg.bursement or repayment of the
amount withheld. The plaintiffs produced in cou.r-t in compliance

with this coiart’s directive two _1ij_s"ts of claimants and the pay off

*schedules 1o confirm the deductions. The schedule filed by fhc

fitin of Nainada: and Co. Advocates dated 11t day of May 2016
sh—o;yvs that the defendant has withheld a2 sum of ksh.20,775,152
in respect of the plaintiffs whom the aforesaid firm represents.

This document has guided this court to ascertain the amount

NAIROBI HIGH COURT CIVIL CASE NO. 279 OF 2003 JUDGEMENT

withheld and not repaid by the deiendant. Theé deiéndant has
not comtroverted the schedule. It cannot therefore lie in:its

mouth to deny the same. There is no reason why the lalajnﬁiffs
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defendant that at the time of piaintiffs’ dismissal, the :remecly
available was damages if a defendant v'as' liable, was Iirﬁited to
the penod of notice applicable under the emplomeenL contract.
The defendant was of the submxssxon that since the- pla;ntlffs
employment was terminated by way of redunda,ncy they were not
entitled to cllaim ciam_ﬁges: for loss of employment. I.t-‘-'i's the
submission of ‘the -plaintiffs that the e'ltlre ‘p '0CesSs . they were
subjected to was an illegality hence they are ent1tled to
compensation in damages on the basis. of a mu}:tiplier of their
salaries but being capped to 12 months’ gross salary. . The
plaintiffs -asked;this: court t6 aw‘a_r& each pldintiff a su'm of
kshs.10,0.00j'OOO}"=':-on this head. F—Iavmg considered the rivel
submlssmns over this claim, I am satisfied that the pla_muffs exat
fron.qy . the: defén;jants employment cannot be treated as
rc;,d-i_l_ndancy.w TI"\'é defendant simply dismissed the plaintiffs
throﬁgh a process not recognised by the C.B.A and the contracts

of employment signed by each plaintiff. In other words, the

plaintiffs were unlawfully dismissed. The plaintiffs are therefore

entitled -to receive damages equivalent to the period pf notice

stated in the contract or the C.B.A. There is no dlSpU.'LS that th\
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Employﬁlent Act, 2007. 1In the case of Mary Wakhbubi British
Airwayé PLC (2015) eXLR the Court of Appeal considered - ‘the
remedies availa bIF to an employee dismissed in 2000. In findino
that the remedies in the Cdnstitu&on of Kenya 9010 and the
Emplo‘ ‘ment Act ”)CIDO? did not app-v 111 sucn a case: the court
held inter alta

“All that said, then is to eay that thxs court only has

leI'ISdlCth'I to auard the remed1es avalhble at the

time of'--the wrongful dxsm‘ssql or unf'nr te;n'una.tmn
that:is, when the cause of action arose. These are

remechesr that are provided for under the repealed

repealed Tr'{de D1sputes Act, Cap 234 Laws of Kenya.”
In D P Bachhethd =vs= Government of the United States of

America (2017) eX.L.R the Court of Appeal held inter alia:

J ..Employment Act Cap 226 Laws of’ Kenya and’ the.-

“That-an—e aployee whose dismissal was wrongful was

ouly ent1tled to damages equivalent to the aalary he

. '
%mu S mtm\mn mnmm‘mm“m.::- e e e e ]

NAIROBI HIGH COURT CIVIL CASE NO. 279 OFZOO?,H“CF“E‘N"' 59



would have earned during the period of notice

applicable in his contract.”

18) In this case, it is clear from the COIl[I.ctCL of employment and the
memorandum sxvned between the plaintiffs’ .uni'on and : the x
defenndant that the defendant was required to pay .one mon.ths

salary in lieu of noﬁcn I am of the view that the pleuntms are

cach. entitled to a sum equivalent to one ‘month’s. salaq as-at the

date of tsrmination as damages for loss of employment I make

e

the award in favour of the plaintifis The plaintiffs and their

advocates file and serve the defendant schedules showing the

monthly salary each plaintiff- was earning as- at the time of

terminatip_x}_};qﬁ__»em:p’lqymen.t, / Méntion on 5/2/2018 to determine

the issue‘f,'-"‘-
'19) The ﬁnl:J 1:,sue to bé determined is v’hﬂher.c-ar ﬁé)t "th;a.

defendemts calculatlon of the plaintiff’s terminal benefits were

wrong, zub_ig_rﬁ'éry -and helped the defendant to withhold huge

sums due to the plaintiffs. It is the submission of the defendant

that the aforesaid payments were calculated as required under
the Regulations of Wages (General) and in accordance with the

law gowverning employees who have been declared redundant.
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. The plaintiffs are of the view that since they were not \.O:)SL’lted,
then the defendant’s calculations should be treated as arbit axy.
I have considered the material placed before this court and it is
clear to this court that though the defendant did not consuit the
plaintiffs on the computation of their terminal benefits, the
defendant nevertheless gave a schedule showing how the figures
were asrived at. \Vﬁat-\is clear in my mind is :'thﬂat thé’f'ﬁéfe'ndant
Proceeded to compute those dues as tnouc'h ‘Lhc. plal iffs were

declared redundant which is ‘not the cas¢ here. In the

circurnstances, I am unable to make a declaration that the
process was wrong or arbitrary. ( _
20) In the ﬁna.l an'dys1s this court enters judgment in favour of the

plalnuﬁ"s as follou 'S

‘ 'é,’c_:;.!.ared"t'hat'th‘é'd’ecision to cause the 'p'la,mthfs
to take early :etlrement was unlawful and in breach of d:e.—
B vr ooy o __{—’—_A_

constlt’ut;____and the plaintiffs’ contruct of employm ent. \Y

bj The defengiant is hereby ordered to pay tach of the plaintiffs

-

M—dama-gesJorloss—df empm ment a sum equivalent to one (1)
; e 7
month’s salary as at the time of termination of employment. . 2/
¢) The defendant is ordered to refund to the plaintiffs a sum of

m"‘%m‘wm TSI T e avetoe rur T Em T W e ey e e e T rm-n-&m:cfmr-r-ib-‘zza.—
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ksh.30,180,685/'= being the smount withheld in terms of the

chedules filed by the firms of

-

advocates of Namada & Co
Advocates and the firm of J. Harrison Kinyanjui & <o
Advocates tabulated

1. Ksh.20,775,144 '

. 2.Ksh. 9,405,541 : S

Total B ksh.30, 18068§L—

d) The plaintifis to be paid by thc defend'mts costs of the su1t.17\/ .-

e) The defendant to pay Lu.e"rest on (b) (c ) 'md 'd) above at - /

rt yates from the date of u&ddment unul_the date of full

I ay of January,
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