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Dear 5ir,

INVITATION TO A MEETING ON THE PETITION CONCERNING

THE ALLEGED FAILURE BY KENYA BREWERIES LIMITED,

KAPIAN & STRATTON ADVOCATES AND HARRI5ON KINYANJUI

ADVOCATES TO PAY COMPENSATION AWARDED TO

PETITIONERS

Reference is made to your letter dated the 24'h March, 2025 and the Petition

attached thereto.

ADVOCATES COMPLAINTS COMMISSION

COOPERATryE BANK HOUSE, zOTH FLOOR, HAILE SELASSIE AVENUE

P.O Box 48O48-OO100, NAIROBI, KEMA.TEL: +254 20 222402912240337 1O7OOO7292910732529995
EMAIL: acoAap.Eo,kc wEBSITB: www.acc.go.ke

Mr. J.M Nyengenye, CBs,

The Clerk of tlre Senate,

Parliament Buildings,

P.O. Box 41842-AOrcO,

NAIROBI

The Advocates Complaints Commission (ACC) is established under section 53

of the Advocates Act (Cap 16) Laws of Kenya to receive and enquire into

complaints against advocates, law firms and their employees. After due inquiry,

the ACC is mandated to reject the complaint, promote reconciliation and/or



ln your referred letter you have requested the ACC to submit a comprehensive

response to the issues raised in the petition.

Background of the Complaint lodeed bv the Petitioners

A. The Petitioners registered their Complaints against Harrison Kinyanjui,
advocate at the Commission via a Help Forms dated the 9th February,

2023. The Petitioners made the following allegations against the
advocate:

That they instructed the advocate to represent them in Nairobi

HCCC No. 279 of 2OO3 ; Lawrence Nduttu & Others vs. Kenva

Breweries Limited, which instructions the advocate accepted and

proceeded with the petitioners' instructions to the suit's logical end.

ii. That the advocate allegedly represented 125 plaintiffs out of the

6O0O plaintiffs in the suit. Judgement in the matter was delivered

in favour of the 125 Plaintiffs represented by the Harrison

Kinyanjui, advocate for a sum of Kshs. 14,756,312/= being the

decretaf sum plus costs and interest (Enclosed herewith and marked

'ACC l' is a copy of the Judgment).

iii. That the said sum of Kshs. 14,756,312/= paid to the advocate by

way of RTCS transfer comprised of the following:

Decretal Sum as per the Judgment -Kshs. 9,4,05,541/:

lnterests -Kshs. 4,350.771/:

Partv and Partv Costs -Kshs. 1,000,000/=
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encourage and facilitate an amicable settlement, or if a disciplinary offence that
is serious or aggravated is disclosed, to file a formal complaint before the

Advocates Disciplinary Committee/Tribunal (ADC). The Committee/Tribunal
established under section 57 of the Advocates Act is by law mandated to
sanction an advocate for professional misconduct.

The ACC operates as one of the technical departments in the Office of the

Attorney 6eneral and Department of Justice (OAC& DoJ). lt is neither an

independent Commission nor a Semi-Autonomous Covernment Agency
(sA6A).



Total -Kshs. 14,756,312/:

iv.The four Petitioners out of the i25, represented by Harrison

Kinyanjui, advocate alleged that he failed to lodge an appeal as

promised, overcharged them and,/or withheld their money.

B. ln light of the Commission's mandate, the Petitioners were informed that

the Commission in addressing their complaints against advocate Harrison

Kinyanjui would restrict itself to possible acts of professional misconduct

arising from the representation.

C. The Petitioners were also informed of the mandates of the Directorate of
Criminal lnvestigations (DCl) and the Office of the Director of Public

Prosecutions (ODPP) which offices are tasked with the investigation and

prosecution of criminal offences respectively. Further, we informed them

of the need to seek redress in court for alleged acts of professional

negligence for proper action/remedies

lnvestigations Conducted by the Commission

D. The Commission commenced enquiries into the settlement status and

proof thereof with Kaplan and 5tratton Advocates, the firm of advocates

that represented Kenya Breweries Limited, the Defendant in Nairobi

HCCC No. 279 of 2OO3: Lawrence Nduttu & Others vs. Kenya Breweries

Limited. (Enclosed herewith and marked 'ACC 2' is a copy of the

Commission's letter dated 5th June, 2023)

E. Via their letter dated 20th September,2023, Kaplan & Stratton Advocates

confirmed that the case was concluded and a sum of Kshs.

14,756,312/-being full and final settlement of the Petitioners claim,

remitted to Harrison Kinyanjui & Company Advocates for onwards

transmission to the Petitioners. (Enclosed herewith and marked 'ACC 3'
is a copy of the letter)

F. The Commission noted that Kaplan & Stratton Advocates, despite making

reference to payment of one month's salary equivalent for loss of
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employment as per the Judgment delivered on the 24th )anuary, 2O1B by

Hon. Sergon J, provided no proof of such payment.

6. On the 9th April,, 2024, the Commission made further enquiries with the

said firm of advocates on the settlement of the Petitioners' claims. Via

their letter dated 9th April, 2024, Kaplan & Stratton Advocates asserted

that no further payments were advanced to the advocate in settlement
of the claim as the Petitioners individually executed Discharge Vouchers

accepting the sums paid to them. ln support of the firm's claim that the

sum of Kshs. 14,756,3'12/=y12s made in full and final settlement of the
claim, they furnished the Commission with copies of duly executed

Discharge Vouchers. The firm also clarified that there was no pending

appeal touching on Petitioners' claims because the Petitioners discharged

the Defendants from all claims or further liability and waived their rights

to any entitlement or further claims or any sums whatsoever. (Enclosed

herewith and marked 'ACC 4' is a copy of the letter)

Possible Acts of
representation

Professional Misconduct arising from the Advocate's

The Commission requested Harrison Kinyanjui, advocate to respond in

writing to the Petitioners' claims. (Enclosed herewith and marked 'ACC

5' is a copy of the Commission's letter dated 4th April, 2024)

Response to the Complaint by Harrison Kinyanjui, Advocate

The advocate responded to the Petitioners' complaint vide his letter
dated the 24th April.2024. (Enclosed herewith and marked 'ACC 6' is a

copy of the letter)

H. On further assessment of the documents provided. the Commission

narrowed down possible acts of Professional Misconduct against Harrison
Kinyanjui, advocate to the following:
i. Failing to provide anyladequate professional service despite

payment of fees,

ii. Withholding money collected on behalf of a client,
iii. Overcharging and claiming costs not justified by circumstances,

iv. Failing to behave with integrity and behaving in a way likely to
diminish public trust in the legal profession.

i. He alleged that when he sought to represent the Petitioners and

l2l other claimants in the matter. another law firm contested his
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representation. The issue of his representation was a subject of a
Miscellaneous Cause that proceeded from the High Court to the

Supreme Court. He claimed that the Petitioners did not pay his

legal fees in the said matter.

lt, Further the advocate in his defence alleged that he withheld the

sum of Kshs. 1,000,OOO/- awarded to the Petitioners being the

assessed Party and Party Costs from the Defendant on account of
his legal fees for both his representation in the substantive suit and

the Miscellaneous Cause.

ill. The advocate further claimed that it was inconceivable that an

appeal could be lodged after the Petitioners individually and

voluntarily accepted the sums received from the Defendant in full

and final settlement of the matter.

iv. The advocate also claimed that the Plaintiffs represented by the

other firms of Advocates lodged an appeal against the decision of
the High Court. Lawrence Nduttu, a petitioner herein continued to
receive court documents through Harrison Kinyanjui., advocate

because he was the lead Plaintiff in Nairobi HCCC No. 279 of
2OO3; Lawrence Nduttu & Others vs. Kenya Btewedes Linnilecl

The advocate also claimed that he was entitled to fees in the

subsisting appeal as the Petitioners were yet to withdraw

instructions from him. He threatened to refer the dispute on his

withholding of the sum of Kshs.l, 0O0,000/= received on account

of Party and Party Costs to court for determination.

The Petitioners' Rejoinder

Responding to the advocate's letter, the Petitioners stated that Harrison

Kinyanjui, advocate failed to pay them as per the court judgment. The

Petitioners further claimed that they did not understand the contents of
the discharge vouchers they executed. (Enclosed herewith and marked
'ACC 7' is a copy of the Petitioners' letter dated the 3Oh April, 2O24)

K. ln support of their claims the Petitioners furnished the Commission with
a copy of a transcript of an unsigned statement allegedly made by the

advocate at the Directorate of Criminal lnvestigations (DCl) indicating

that there was a pending appeal. Further, the complainant availed a

copy of a consent dated the l'lth January, 2022 filed in court confirming

)
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settlement of the matter. The Petitioners also provided copies of
cheques issued to them by the Advocate in settlement of their clairns

Analysis of Possible Acts of Professional Misconduct

L. The Commission proceeded with its analysis of the facts of the

complaint as presented by the Petitioners, the response from the
advocate and the rejoinder by the Petitioners. The possible acts of
Professional Misconduct identified in (H) above were addressed as

follows:

il.

Failing to provide any or adequate professional service despite
payment of fees

The Commission noted that the advocate discharged his

professional duties in representing the Petitioners both in the
miscellaneous application and the substantive suit.

The advocate had alleged that the Petitioners did not settle his

legal fees in both matters and sought to refer the dispute on legal

fees for determination by a Taxing Master/court of law.

The Petitioners did not support their claim that they settled the
advocate's fees with proof of such payment(s).

Withholding money collected on behalf of a client and

Overcharging and claiming costs not justified by circumstances

The Petitioners claimed that the advocate failed to pay them as

per the Judgement delivered on the 18th January, 2018. They also

claimed that they were overcharged.

As confirmed by the advocates for Kenya Breweries Limited, the

matter was subsequently compromised when the Petitioners

executed Discharge Vouchers that expressly provided as follows:

'...1 HEREBY ACCEPT the aforesaid sum in full and final

settlement of all sums due to me under judgment in High

Court Civil Case No. 279 of 2OO3 - Lawrence Nduttu &
Others vs Kenya Breweries Limited ("the Suit")

lN CONSIDERATION of the aforesaid payment l, my
personal representative or any other person as my successor

in title hereby release and discharge KBL, all its affiliated

entities, directors, officers, employees, agents, successors or
assigns from all claims or any further liability to me arising

from my former employment with KBL and in Suit, I hereby

waive my right to make any future claims for any amounts,
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expenses, losses, liabilities, rights, benefits, or
entitlements(whether known or unknown) that maybe due

to me from KBL or any such director, officer, employee,

agent, successor or assign or otherwise whatsoever.

I further shall not make any demand of any nature

whatsoever against KBL, its insurers or its parent company

and its insurers..."

The wording of the Discharge Voucher explicitly meant any/or
further claims against the Defendant were extinguished on their
executing and receiving the agreed sums. (Enclosed herewith and
marked 'ACC 8' are copies of the Discharge Vouchers)

A Discharge Voucher has contractual implications that bind the

parties. The purpose of the discharge voucher or settlement

agreement is to ensure that a plaintiff relinquishes any claims they

may have against the Defendant.

The Petitioners acknowledged receipt of the agreed amount by

signing a discharge voucher. ln the discharge voucher the

Petitioners also waived any further claims against the Defendant.

The Commission cannot interfere and/or interrogate the

circumstances surrounding the execution nor can it interfere with
its contents as this falls out of its mandate. Only a court of law

can interrogate and interfere with the contents of a Discharge

Voucher.

It1.

It is therefore absurd that the Petitioners herein expected the

advocate to lodge an appeal against the Judgement dated the l8th

January 2Ol8 after having executed Discharge Voucher clearly

accepting the amounts paid to them and waiving any right to any

further claims against the Defendant, Kenya Breweries Limited.

Failing to behave with integrity and behaving in a way likely to
diminish public trust in the legal profesrion.

The petitioners claimed that the advocate in representing them

failed to behave with integrity and behaved in a way likely to
diminish public trust in the legal profession. They alleged that the

advocate failed to inform them of the contents of the Discharge

Voucher that extinguished their claims for further payments from

Kenya Breweries. The ACC took the view that this allegation

cannot be sustained in that the Petitioners are literate.

M.The Petitioners further claimed that the advocate was negligent in

allowing them to execute the Discharge Vouchers, knowing too well

that the execution of the same meant that they could not make any
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further claims against the Defendant. We informed the Petitioners that
claims of professional negligence fall outside the ACC' mandate. They
were advised to file suit against the advocate in court for redress and
for proper remedies.

Conclusion

ln the said Petition before the Senate the petitioners allege that they made
efforts to have the claim addressed by the ACC, but the ACC response was
unsatisfactory. From the foregoing it is obvious that the commission has no
mandate over employment matters involving Kenya Breweries and its
employees. The ACC could only interrogate the professional conduct of the
complainants' advocates. This was made clear to the petitioners.

Unfortunately, that advice is in the Petitioners view unsatisfactory.

All the claims of professional misconduct laid against the advocate could not
be sustained.

The ACC communicated its decision to reject the Petitioners' claims of
professional misconduct against the advocate. (Enclosed herewith and marked
'ACC 9' is a copy of the Commission's letter to the Petitioners dated the 24th

July,2O24).

ln the view of ACC, the circumstances of the complaint,, after due enquiry,
did not disclose a disciplinary offence with which the Advocates Disciplinary
Committee can properly deal.

Further, the Complainants were advised of the options available to them in
case they were dissatisfied with the Commission's decision to reject their
complaint. The Petitioners could opt to lodge their complaints directly to the
Advocates Disciplinary Committee as provided under Section 60(l) of the
Advocate's Act, Chapter 16, Laws of Kenya.

The Petitioners were also informed of their right of appeal against the
commission's decision at the High court as provided for under Section 53(B)
of the Advocates Act, Chapter 

.l6, 
Laws of Kenya.

Yours faithfully,

Copy to: Chairman, Advocates Complaints Commission.
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GEORGE NYAKUNDI
SECRETARY,

ADVOCATES COMPLA] NTS COMMISSION
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INTHE HIGH COURT orf KE AT

-VERSTTS-
I{EIfYA BREWERIES LTD
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1) The praintiffs' numbering 157 frIed tfus representative suit on
their beha-lf and on behaJf of former employees of I(enya
Brewerjes Ltd, the defendant herein, r.vhose terrns ard
of employment qi'et'e governed by a memora,dum of
dated Srh December 7gg7.q,d 2grh JuIy lggg a,d u.,hose contract
of empiolnrrent were affected by the defenda't,s re*engineer-ing
process which began in 1994, Ttre ajoresaid action is by way of
the Further Amended piaint dated 2/12/2015 where the plajntiffs

C CASE NO

LAWR.ENCE NDUTTU & 156 OTIIERS

.279 oF20o3

PLAINTIFFS

.. DpTENp{}NT

conditions

agreernerrt

sought for judgement as follows:

a) A decrara''on thqt d,ecision to ectuse thetr earrg retirement wasunrawrar qnd breq.ched. section ga and g2 0f the constitutianand wqs usrongfat and a nuttitg.

L

t

NAIROBI HTGH COURT CIYIL CASE NO, 27,r, oF zoos lUncrnlrrvi

164
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b) A decla.ratian that the deferrd.ant,s action to cquse ean-lg

retirement of the plaintiffs w,as unlawfal and. untair and.

amounted to breach of the plaintiffs, contrdcts of entploytnent.

c) A declaration tha;t the deJendant,s cttlculation of the ptaintiffs,

tennino'l benefits uere urong, arbltrary and theg helped the

defendant to withhold huge surns due to the plaintiffs,

d) An order that the defendant shoutd pag att the plaintiffs aU.

thc autstrrnding dues and sslcrries until ilrcir retirement age at
s{rcqy gea,r:s..

e) An order thqt the defendant do s-upplg to the ptatnttffs and.

each af .them* dudltel!stoltement of accoant detailing thd$
dues,

fl An order tha;t the plaintiffs and eq.eh of thern be paid all
outstanding dues and other consequential entitlements

pursuantto prager {b) abote.

d AI,ID or alterncattuely, general damages for loss of emplog:ment

being 72 months satary for esch and. euery ptaintiff.

h) Costs of (b) and {c ) utith tnterest couers at caurt rates,

2) The defendant on its part, liied a defence riated 8u,, \4ay 2018.

and amended on 12.11.2008 and further amended 6.1.2016 in

q'hich it denied violating the plaintiffs' corrstitutional or other

rights. The defendant also stated that the reciundancies u,ere

declared in accordance with the appiicable Labonr and

Empioyment larvs. The defendant furrher averred that the

,-r-sfiaie* rrr :x,-r 
= 

.:z----+-.-.:.r-!=-.*r 
-:6+r\rz<E_:E'*E .#n=!:--!:!:
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plaintiffs' ter:nination rvas laiaifui arrd that thev u,ere paid -rheir

dues.

3) When tl:e srrit ca-rne up for hearing, the plaintiffs summoned

James Sibili (P.\1/.1), il{ichael Kimonfi (P.W.2) arrd Larvrence

WaIo Ndutu (P.\4/.3) to testify in support of their case, The

defendant on the other hand summoned one E'als Kipngetich

Mutai (D.Vi.1) to testtfy in suppori of its defence.

4) It is the evidence of iames-€Ebili Pwl) tleat he together wirh .q,,

Michael Kirnonyi (P.w.2) and Albaaus Ngwiri were appointed to

represe4t over 820 fo_rmer employees of Kenya Breweries Ltd in

this suit. PWl adopted the contents of his witness statement as

his evidence in this suit. He clajmed t]'at he together rvith tris

colleagues were unfairly sacked by the defendant in

contravention of the law through a flarved process known as

Eariy Retirement Scheme which begun in 1g94. pW1 furi:her

stated that the process foi early retirement had conditionalities.

PtVl also s'Lated that he ciid not opt for retirement but he was

nevertheless issued with an early retirement letter on 15.6.1998.

P.W.1 further stated that they vrere retired in breach of the

memorandum of agreerrent between their union and the
'_.-.+qt.Er!r.s*.lEl- :-#_.€
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defendart. iincier the aforesaid agreement. tire circumstances

rirrder thich an employee cafl be retired and. or sacked are

-specified. P.w.1 furtjrer pointed out that under clauses 2s ald

27 of the memora:rdum of agreement, the employer razas allou,ed

to ter:rrinate al employee from employment if the employer is

making losses by declaring such an employee redundant. The

witness also stated that the defenda:rt begun the process of wirat

it called re-engi.neering withoixoconsulting them nor their union.

It was pointed out by PWl that at no time did the defenda't

make iosses, therefore it 'r,as not justified to force them into e-arly

retirement. It is the evidence of p.w. i that he proceeded for leave

rvhen he received the letter requi:ing hirn to take early

retirement- He said that qzhen he canre back from rhe forced

leave he lr.as issued with a letter shorving him his exit package.

P-w.1 alleged that the package was prepared by the defendant

without prior consuitation. He said that the d.ecision to

terminate his services took arvay his expectation to work until

retirement. He steted that he together with his colleagues rvere

not gi'en a chance to explai' themseives out before being

declared redundalr. P.lv,l further a-ireged that the defendant

,tNAIROEI HIGH COURT CI!1lCASE NO, 279 AF 2OO3II.IDGEI\.IENT
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!'{+',

etnplolred ner\: emplo)'ees to replace those who $'ere uniar,.du1ll.

forced to take ear-iy reLirement and ol ciecraled redundanr iike

Irim. P.\,V.l averred tfrat he raras claiming for a relunii of

ksh-So,ooQf =, an arnount which was retained by the ciefencia:rt

wiren he u,as forced to leave the defendant's empio5,ment. p.W*.1

a-lso pointed that there was a schedule showing what was due to

each employee as a refund- In his evidence in cross

examination, P.W.1 stated that -bS contract of empioyment q,as

based on the memorandum of agreemerrt between their union

and their employer, the defendant herein. He also averred that

whaterrer agreement reached between the union and the

employer bound ',-hem. P.w.l conceded in cross-examination

tJrat tJrey had no evidence that the defendant empio,ved neiv

employees after they were retir-ed. P.w.1 aLso stated that though

he had alleged that ihe defendant discrirrinated Lrim l:e haci no

evidence to prove the arlegation levelled against the defendant.

5) Michael I{imonyi (P.w.2) adopted t}re contents of the witness

statement he executed as his evidence. He stated that he workeci

at the secur-ity seciion having been ernployed at the qe of 24

years. PW2 claimed that he w'as forced by the defendant to take

)NAIROBI HIGH COURT CIVIL CASE NO. 279 OF ?OO3 JUDGETfENT
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up eariy retirement a-fter r,r,orki.g for onl1. 9 Jieais rri.d.e a ieiter

dated 17,8-Lggg. I{e ailegcd that he has ne,er beerr parid the

money the defendant deducted ancl retained after hre left

employrnent. p.W.2 clajmed that Lhere was nc clause in the

contract of emplo5rment vrhich pro,id.es an early retiremenr. He

also alleged that the defenda-.t employed nerv employees after

retiring them. FW2 stated in cross-examination t].at he was

-.*actua-lly paid ksh.S0,000/= but oti:*=1*s were not paid.. pW2 re_

affirmed in his e,idence in re-examination that there were no

sufficient consultation before the impleme:rtation of the early

retirement scheme.

6) l"awrence Kyaro Ndutu (p^w.3) arso adopted the contents of his

w"itness statement as his evidence in support of his claim and

those plaintiffs whom he represented, In cross-exarnination

P.w,3 stated that there was a memora,dum of agreernent

bettveen the union and the defendant rvhich garre rise to the joint

i,dustrial council where he v.,as a member. p.w.3 pointed out

that the memorandum of agreement set out the amounts payable

to hirn. P.w.3 conceded that he w-as paid the amo,nt specified.

P.w.3 also stated that the memora-ndum of agreement indicated



that he \ ras [o recei.,re computation iirf]n tiie financial accorrntant

which ire receiveci but r,r'as not paid as !\'as computeci therein,

P.W.3 u.as emphatic that the defendant has not paid all the

amounts due dre piai::rti{Is.

7) In suppor-t of the defence case is tfre evicience of Evans

Kipngetich \4utai {D.W.1) the defendant,s Hrrmal Resource

Director. D.w.1 adopted the contents of his witness staternent

.e& his e'ridence. lie stated tha..L_, the memorandurn of

understanding betrveen 'r-he d.efendalt ald the union was to

determine the wages, hours 9f work and the corrditions of

employment of unionisable workers. D.w,1 stated that in tJ.e

year 1997 ttre ciefendant r:nderqellt a re-engineering process in

which a raciical review of business to cut costs and improve

efficiency by automation. This exercise, D.W. i said leci to the

closure of the defer:dant's Mombasa and l(isumu plans, D.W.1

stated the employees were allow'ed to opt for early relirement.

This qritness denied the allegation that the plaintiffs were

discriminated. D.w.1 statecl that there u,as a-n agreement

between plaintiffs" union and the defendalt that the defendant

would retain ksh.1o0,000/= to cover debts and or Eabilities due

%
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to the defendant ol Tembo cooperative. In cross-examination,

D.W. i stateri that tire retirement age w"as ser at 60 Srgars. He

also stated that the ciefendant came up rvitl-r the idea of

voluntary Early Retirement before attain-ing rhe age of 60 Szears,

DW1 stateci rhat employees rvould rurite to the defendant

requesting to take an eariy retirement. It is ttre evidence of

D.v/' 1 that the document used to operational.ise the early

retir*nent scheme had given the defendo.ot the discretion to

reject or accept such requests. DWl stated that the defendalt

reviewed its busingls qnd foqnd that it had excess empio.yee.s

who needed to be of loaded having invested heavilv in tech.nolog,

to irnprove efficiency. He stated that the unions were eagaged to

set up the terms of redrrndancies and the defendant settled for

redundancy and abandoned the voluntary Early Retirement

scheme. D.lv. 1 further stated that the ciefendant undertook

what it ca-lled re-engineering to reduce cosrs of production and

improve efliciencl,-

B) D.w. 1 claimed that there lvas a joint industrial council who met

and agreed on voluntary- Ea:1y Retirement scherne but he failed

to tender in evidence the minutes of c-ouncil meetings he1d.

B
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D.W.l. aiso stated tirat part of the iriltial paJrments u,ere retained

by the defendarrt. As for management eurpioyees, a sum o{

ksh.IO0,OOO1= ra.as retaineci wtrile a sum of kshs.50,O00/= q,as

retained in respect of unionisable staif. In his evidence in re-

examination, D.V/l stated that there r,iras an early lgtir-ement

package which was vol.untary but the sarne rvas subsequently

there was termination w'hich was not voluntar5,'. D.W.1 <ienied

that tffi8 calculations of the exit package yirre arbitrary. He

stated. ttrat the defendant used the Kenya Revenue Arithority tax

calculation guidelines to employers to tabulate rv-hat ryas due to

the employees leaving.

9) At the close of evidence, parties wer-e invited to file and exchange

rvrjtten subrnission. i,earned counsels appea-r'ing in the matter

were also allorved to make oral highlights. Having considered tl:e

evidence togethel'with the rival submissions, the foilou"ing issues

commend themselves for the determination of t]ris court.

i) Whether or no*, the earlg retiremetzt scheme u)cts

carrted out tn contraaention of the constitution and

the existing contracts of emplogtnent.

NAIROBT HrGH COURI'ClVtL CASE NO. 279 OF 2003 
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ii) Whether <tr not the platntiffs are entitled to a refund of

the rtonies a.llegedlg tuithheld W the defendant,

iii) lVhether or not the plalntljfs are entitled to be paid

their salaties upto the date of tetirement.

iv)t"y6rt^rr ar not the plaintiffs are entltled to general

a) Whether or not the ter-ninal benefits elaim.ed bg the

ptdtictffs are pt' ap e rlg comput e d.

10) On the fir:st issue, it is the submission of the plaintiffs that

rvhich any emplo-yee who desired eariy retirement had to fili a

gi.lerr form a::.d present it for consideration by the management

and there w,as no guarantee that the request would be accepted

by the employer. It u,as pointed out that some of the conditions

take up a voluntary early retirement included inter alia poor or

lon, productivitl., poor disciplinary record, poor health and that

one should have atta:-rred the age of 50 years. It is also the

submission of the plaintiffs that employees r,r&o tr,ere aged above

50 yea;s in'ouid earn his/her salary upto the retirement age of 60
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defendant developed a volrrntary eariy retirelnent scheme in

which were to be fulfiiled before a;: employee could be ailowed to



vears The plainliff..s have pointed out that the Voiuntarl, go'1,

Retirement Sc.heme did not achieve the desired results of getting

mary eurplol,ees retire frorn their senice. It is further the

subrnission of the plaintitfs that rz.'ithout consulting their union

the defendant uniiaterally crafted a scheme to send home a

number of employees. it is said that the defendant rnould senci

a_n ernployee on compulsory leave and upon his/her ref-urn.

he/she r,r,'ould; be issued ri.ith a letter of early reLiregent, letter of

service arrci a schedule of computation of his/her dues and

thereafter tJ:e employee would be asked to sign documents to

this latter scheme as Unilateral Forced Earlv Retirement Scheme.

In response to tJ:e plajntiffs'submissions, the defendart argued

lhat the plaintiffs' union was consulted a:rd made aware of the

intended implementation of the voluntar5r early retirement

sche:rre. The deferrdant reiied in evidence minutes of a meedng

of ttre Joint Industrial Council held on 11,08.2000, ?he

defendant further stated that in implementirrg Lhe early

retirement scheme it did not discriminate against any employee

The defendant further denied breaching Sections 80 and 82 of

11NAIROBI HIGH COURT CIYIL C..\5[ NO. 279 OF 2003 ,UDGEIIENT
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the 1963 constitrrtion. it also denied breaching tJ:e terms of the

raemoranclum of understanding entered. between it e.nd the

plaintiffs'union. I irave ca-r'eful1;' examined the minutes heavily

relied upon by the defendant in respect of the meeiing ]x'hich

took place on 11'.r. AugUst 2000. it is apparent that the early

retirement scheme took place betu,een the y'ear 1997 and 2001.

The minutes relied upon are in respect of a meeting of Joint

Inciustrial Counr*il meeting held on 11.8,2000. It is e451ent that

the early retirement scheme rt'as done more than three(3) yea:'s

before the consultative meeting was held. The defendant did not

tender minutes of any meetings heid between the defendant and

the plaintiffs" union prior to the commencement of the forced

early retirement scheme- A critical examinaijon of the minutes

tendere<i by t].e deiendant u'ill show that the unior: had clearly

stated that it had never been party to the forced early retirernent

scheme, I1 fact, the union clearly stated that the defendant had

turaed the initjal voluntary retirement scheme to forced early

retirement. After a careful evaluation of the evidence, I am

convinced that the plaintiffs have shown that they u'ere forceci to

take aI} early re[irement wit]rout being consulted no]- the

ruarnosi nrGH couRT CMt CASE NO. 279 OF 2003 

'UDGEMENT 
12

175



participation of their i-rnjon. ?he initial scheme r,vas volunta:w

but the sarne u,as later forced through the piaintiffs ilrroats. The

documentar5r g.riil.rce presented by both sides show that the

plaintiffs' rr/ere employ'eci by 'rhe defenda_nt on permanent and

pensionabl.e terms and 
"vere 

each erpectcd to retire at the age .rf

60 years. The plaintiffs have compiained that their rights as

enshrined under Sections BO and 82 of the constitution (now

repealed). The aEEnda:lt has algued that the piaintrllS have

failed to tender evidence shou'ing that they were discriminated in

the implementation of the early retirement schernes. It has

emerged from the er.idence tendered that though there was no

open discriminatjon against the plaintiffs, it was not clear what

criteria was appted in identi{ying those to take up early

retirement. In the absence of a clear erqpla:ration, this court is

entitled to infer that there rvas subtle discrimination as against

the piaintiffs vis-a-v.is tliose ruho remained in employment, Tlee

plaintiffs have also argued that their right to fajr labour practices

guaranteed under Article 41 of. the Constituliorr of l(enya, 2010

rvere breached. In respr:nse to ihis submission, the def'endarrt

cited the case of Alfred Asidaga Mulima aud 2 others =vs=
f<..'i:ir.'},t,6Ji,'l'+!'s9-.ca-.fr--5t*,I i Fh'**-:TF=**rc
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Attorney Generar and g others, r{airobi c.A no. LYg of zo],s

in which tl:e co,rt of Appeal held i.rer aria, that a court cannot

enforce rights created under the ne\4, constitution unless those

rights $/ere recognisecl and protected u-nder the previous

constitution, with respect, I agree q'ith the clefendant,s latest

submissiou. In the circumstances this court by inference {inds

that the plaintiffs'right to protection from cliscrimination under

sections 8o and az 6t*tne constitution of l(enya lrrow repe?acl;

was breached.

1l) The ot]rer question which is related to the above is whether the

implementation of the early retirement scheme r.rra.s in breach of

the contract of emplovment betrvee' the plaintiffs and the

defendant. The plainiiffs have argued trrat the letters sending

them home for earry retirement cannot be treated as

redg:rdalcies. They are of the vieu, that the sarne rvere unilateral

forced earllr retirement scheme.

1'2) The defendant on the other hand is of the vie*, that as

unionisable employees, the plaintiffs'ter-n:.s of employment as per

the memoraldum of understand.rng provi<ied for a decraration of

redundancies described as loss of employrnent through no fault

7+
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of the employee concerr:ed. This cclurt *'as urged to find that the

eariy retirement scheme was redunda-ncy as defined in the

memorandum arrd the labour lav.,s. The piaintiJls are of the vierv

that the <iefendalt was not justitied to declare redr:-ndancies

because no losses were declared and that the re-engineering

process served no other purpose but was meant to increase

profitability. The defendant rvas of the submissiorl rhat as an

ernployer it was perrnittfr by 1aw to declare a redundancy if tffi

emplo5rs1 decides to reorgar:ize its business to run more

efficientiy and profrtably,

13) I have carefully perused the Collective Bargaining Agreement

(CBA) executed between t}e defendant ared the plaintiffs'union,

the Kenya Union of Commercial Food and Allied Workers

(I{UCFAW) ald the contract of emp}oyment. In the aJoresaid

documents, tl1ere is no mention of an ea-rly retirement scheme

There is no doubt that the early retirement scheme sras a

creation of the defer:dant. It has already been stated that the

scheme \n'as rneant to be rroluntary in the initial states. The

plaintiff beseeched this court to treat the early retirennent scheme

as a form of redundancy. It is not in dispute in the C.B.A and in

15NAIROBI HIGH COURT CrVrL CASE NO. 279 OF 2003 
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tJre contra-ct of employn:Lert reriuncla',cy is srated to be one of the

methodolory in u.hich att employees, employment cor:tcl be

brought to an end. It is expressly stated that redundancl, shoujd

be with clearly laid dow-n pi-ocedur-es. The c.B.A ancl the labour

laws are very ciear orr -what conditio*s m..rst met ior reclunda,cy

to be applicd. First, it must be justifred and proveri that trrere is

need to reduce tJ:e number of employees in order to save the

employer t-'om corlapse. sffondry, that t].e redundanry pro""** *

and package must be negotiated and explained in advance to rhe

persons airected. Thirdly, that there must be a clear criterion as

to wtrich employee wourcl exit and *,hy must be raid do1,vn. In

this case the defendant failed to produce its annual statement of

account to show its finalcial status despite having been served

with a notice ro produce by the plaintiffs. The praintiffs,

assertion that the defendant was then and iras continued to-date

on an upward profitabilif,v trend remains uncontroverted. There

is no evidence that the process was negotiated by t-he employees

a-ffected. In the absence of ttre above mentionecl features, it

cannot be said the defendant's early retirement scheme cal be

treated as redundancy. with respect, I am convinced that the

16

*:z

NAIROBI HIGH COURT CTVIL CASE NO. 279 OF 2003 JUDGEIIENT

179



plairrtlfl-s r,r'ere ;ltstified to plead tha.t rhe defendant's sci:eme -was

ii4 left at the u'hims of sectional head arrd was inburecl with extTeme

favourism and discrimination. The plaintiffs u,ere therefore rfht

to claim discrimination since there v!:'ere no guidelines to justify

u'hv thev qrei-e retired while others of similar queiifiqatisns were

left to continue to work. It is clear in my mind that the piairrtifts

were removed from employment whimsically and without

....&r foilor^,"ing the iaid doune *"Fbour raws and proced,ures,

consequently, the plaintiffls' termination and or dismissai is

declared to be unlavrfi:i and therefore the plaintiffs are entitled to

be compensated.

1a) The second issue to be determined is whether or not the plajntiffs

are endtled to be refunded monies rvithheld by th.e defendants. It

is the submission of tJle defendalt that the plaintiffs are not

endtled to be refunded the aforesajd sum l:ecause the plaintiffs

failed to specif,cally plead arrd prove save for the two plajntiffs

who testilied. The defendant further a-rgued that most of rhe

plaintiffs t'ere paid back the refund after it r.r,as established that

they did not owe the comparv money. The defenciant a-iso

argued that the claim rvas not similar to each plaintiff. The

NATROBIHIGHCOURTCTVILCASE NO,279 OFZOO3IUDGEMENT 77
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defendant furrirer poi,ted out rrrat the scherlures oi pavmenrs
prepared by the learrred advocates rvere never admitted as
exhibits in evidence. The defendant also argued *r.at it has set
up the defe'ce r.vhich is to the effect that the ciaim for a refund is
time-barred therefore the claim for ksh.20 ,ZZS,7S2/= is not
justified. ?he piaintiffs have bc-seeched this court to order the
defendant to refund the mon-ies it withlerd as security. It is
pointed out that the defendant hffadmitted ha\ring deducted the
aforementioneci arnounts from the piarntiffs. ?he ptaintif{b have
urged this court to order the defendant to pay the claim as per
the schedules provicied by trvo firms of advocates. I have
considered the evidenee provided b;,- both sides prus the
submissions over this cieim. There is no doubt that this ciaim
was pleaded in the plaint. The prea may not have been precise
due to the nume

, ,, ,.or" number of plaintiffs. It is not jn dispute
that t}ree ptaintiffs testified on behalf of the rest of the praintiffs
and this is not ulusual in representative suits like in this case.
The defendarrt has stated drat rhe claim is timebarred. It is
rrnfoltunate that the defendani has taited to lay both the factual
and lega1 basis of this ground but jt has instead made a general

TB
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submission u,hich did not help its clefrince Borh the piaintiffs
and the de{encra.t coilcur- that the defencrant retai:red from each
employee either a sum of ksh.50,OOA/= or ksh.100,0O0/= 3s
security for the clefenda:rt compaly liabilitie.s The plaintiffs
provided a fuIr iist of names a,,d arnou,ts of refunds ciue to each
plaintiff. I have arready srated that defendarrt has stated f.hat the
amounts u'ere repaid to trre plaintiffs. The defe'd,ant summonecr

..a its Human Resource Malager, (D\rt), to r-estisr in its defence.
unfortunateln, Dwl did not produce in evidence any documenrs
or fgrm of eviclence to prove reimbu.sement or repaymeht of the
amount withrreld. ?he plaintiffs produceci in court in compriance
rvith this cou't's directive tl'r..o rists of claimants and the pay off
schedures to confirm rrre deductions. The scheciure flied by the
firm of Namada anci co. Advocates dated i rtn day of h,a-v 2016
shows that the defendant has vrithheld a sum of ksh.20,775,152
in respect of the ptaintiffs .,vhom the aforesard firm represents.
This document has guided thjs cor-rri to ascertain the amount
withherd a,d not repaid by the defendant. The defenda't has
not controVerted the sched.ule. It cannot therefore lie in its
mouth to deny the same Thele is no reason why the plaintiffs

19
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Consequentt_v- the piaintiffs who

are shorv in the .schedule prepared ,y the firm of Namada & co
Advocates dated t l.05.2016 should be paici a sum of
ksh.20,77 5,144 / = as showl in the a_foresaid iist as foilov.,s:

A & co. ADVOCATES - SCHEDULE OF FAlm,IENT

NO NAfuIE
D.4?E OF AlvlOUNT

TERMINATIO

N

I.,IRBAN S NGV,IILI 02i12/1997
C}IAEL KIMUNYI

JAfuIES SIBI},I

J

JOHN J{J€\i

JAMES NJOROGE

DU I(IRUBi

I tvilcHAEI rgrrnVA KIEUI or /07 /2000
l0 PE-TER I(A IvIU?URI os /o+ i 1998

17 /8/ 1e9e 1?5,226/a 66,$Ai- I 00,0001=
rs/ 6i rc94 260,61r /- 5a,i2t /= o,00o/=
t8/02/ 1999 57O,743/= 69,32I /=
tzloslzttw 1,0 5r,?22 i = *s,14+/= 5o,000/=
L9/to/i998 65I,578/= 95.667 /-
r s7os7 rsss 370,291i: 65,7 17 i - ls,oool!
zslo+1Zoos 49,.132i= 183,216l= 5o,000/=

U

PAID

'+dl!*t

l)

,4[4OUI\rT

T^XED

Or-F

.a^ivtOUi!1'

WITH}IEI"D

GIKA
318,104i.,

60,3{3F s,888/:

*-l-.-_-_
i s8,s73
I

so,000/=

i1 ATHUMAM OIUARI

688,2s8k 92,s22/- oo,000/=
3t / 12/ 19e? ! 58+ ,8sei =l

I16
lElo57rrss 6,148i= 23,i43/= 50,000/,:

1,7o2/* 7,205/.

pmnuas t{uIA lv{I.tJANTHI 17 /08/ 799e r 04,663/-
L6 HELLEN MUJELu JOSEPH

b
TOM S1LA MU[UNDi I8 i06 / 1e98 )74.geo/=

to TVELLIN GTONE CIiAPI.4 t8/06/ 1998 494,9507,=
OKUYl]MBA

9 IIANNAA UIAITI.]iRA \\/ANJ}RU 1s/0sl t9e8 414.429 /=
20 ,JAIvIES NIUSUNZA \{UTHU! 18/02i te98 198,655/=
2l DA\QD NDEGIVA V/ANJOI'I 18/06/ te98

i
F

72,388 / * so,000i =

s0,000/

36,0831= sfioof-- *

OSEPH MEL4U TIOYA\JGA 18/02/1998
50,000/=

ls/o5 /t99e

1J

1-4

12

166,)18/ =

PAUI- GATHUKU

\{OHAJT{ MED SAID AiI 1()/06/tee& 439 J 50,000/=
s 1,880/=

I

2

ZACI.IARL4 i(ATEEJ

6

SOPHI .{ WAI!{BU,

REUBE N }IOKATA

20
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23 ].IENRY l\,. Et l'r' ! nll-JLU

S.qMIvlY MADI'SI-} E S]MII.A al, 10/ 1999 4; lsbs -t,...e, JUIJUS-HEIJRi wARIGU 27 i06 /2O0o
25 Iy'ARY NINGA KAMAU
?-7 BEi,TEDicf itru?IE

9,261
) 19,so7 /= 9,3-n2/= 148/=

is/ 05/ 1998 5 1s,026/= D
IfiTU}CU Is/09/ 200 i i,038,820i - 290/=

5,469/= 0,000i =5

rta IIEZR6N KAAU t!U BO]?O

JOAN \\II.iRIfuI U KIGO

7,796,s01/=
2/07 / 2ooo

JUNE I99B 640,4{5

i

I

t00,oo0/=
01 /07 l2}oo 94,999J

31 STEFHE N GITA iMEMIA a/02/1995 77 1,694/= 178,4s6/=32 ERANAKWIL

CHARL ES ]ViBUTIA GITAGIA j8 i06/ t99s

35

JI JOHN T{A-HARIA MWARAR]

JOEL MUTIS'A J\,JUINDE

39 JOlr MUNGAI NG'ETH E.

1O

BENSON BENARD MUIATlA io i07 / 1998

ESHivTAEL NGE?HE JvfUNGAJ J1 / 07 / te96

viA[,IBUGU 26/ 1A/20oo
,WAHO iv,E

.+6 J,!VES MUI(UND IGAT]-]AR4
47 lIARUri IS}{AIL SEBJT 30/O4i7998

ABDUL AEDALLA
ivlOHAMtvtED

19 DA\1D iv!UTHAMA NDUNDA /03/ 1998 268,38 i /=
3l

50 SEPHEN GI ruAMA 7 io8/ 19se
i\fw^N

5I PAUL.JACliToN i{rJoB.l 01/o7 / ),998 215,798/:<a i\{oHA\,llviED .4BDULLA}I 31i r2li99s
K{SIGARA

I

22,s07 l= tz ,o00/:

27

MUSONGA

w

45

44

RICHAR

JOSEPH

D NGAO

SII!{ON MUTYYUA I(A ]VIANO 2t /06 ./2000 426,148/=

r)< s,oo2/= 26,2ro/= t00,00o/=

80 ,1s 1/=
1?/08/ i999 10 I ,9 l8i: ,J4,135,/= r00,000/.

I
I

i
I

I

,270,5201= -/6 5, 148/'=

30 DISHOii I,IAll'I_,i I\UOROGB
36, r 2Si * l00,o0o/=

5O,000,/=

26,660/=95,e661=
zs,ooo/-

L050,2 21 i= s00 ,s33/= 54 ,eog/-

MICAH HOSEA AYIECHA

PA WAL RI U r. H N G A

, , o+ c)o 3

26/o311998 13O,625/ -
ROSiN,/\ TNtAS , MUINGA ,slos /'1998 188,c?8/=

) 1/031 r eeS

19,626/= s0,o00/=

38,78T l;

28/06/19es
J 1iosl1998

4,369i =

t,837 /.
1,178,854/= 55 t,7B2l=

13 BDNARD ANJIRI KANGA

1, 15s,8e7 /= 4r,7 t5l = ,lo0,0007=
18/a6/rc98

20/a8/2002 59,951F o 64,+o1 /=- 50,00o/=

66,752/.
22/04 / t998 1 34,83? /=

317 ,666/=

2 1.000/=

r0o,000/=

34,71Oi=

66,979 / -
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52 rJ;, EKIst io-Cn-l]tnlFlri--
54 PETER MULI iwarA
s5 l .TAN,lES WACHIRA iTJ Atj

DANIEL KIHI(O K.ltr{Ati]
JI alexeHEGE }dtvAI,IGI

ln
i" IiARL I:,D tl I\,,N T'T tvcn0

59. i
I

PE?ER OTHI r\iliPO octtIaN \,
60 NAFO LEON NA?HAN .I(AMA

10/ 12";1999

30/06 I998 716,1

l8i 02 /r99E 1,1 l7,4O0/=

27 /o7 /ts98

t&i02/ t 99s 838 ,-r97 / =

, J 31,65 I TI5}r5r;
06/=

,273/= 50, oo-oF-"-r,i8

623,t481=

15,630 o91i- s, isz482i=

,zso/. 50,0oo/=

50 .0o0/':--_-

I,i72 ,909 / -

190

I{-

JA,\,,8S \L'AI CIVE M
ABUD u.-ru VIAZIRT

i63

U"URA 1O/0s / 1995

3t/L2 /199?

U GII ,BERT

50 ,00o/=,o r: ,235/; 61,896/.- 100,ooo i "

65,)33/; 100,0oo/=

69,o72/= 50,00o/=

t,
51. l

l6s
I66
I

s izo3/1995 1.,540/= 61 ,416/=64 CLIIIvIEI$? ll.iuNGENDUNCU si/l o/ 1cJ94 ,492,282/= I

-r*.
JOSH g:-..4:l-;AH

SALIM ISIT,L IL IBRAHiM
MARK T,IUI(O 11A ABUO GA

qar
,ooo/=

63 L,C.IRD \4US HIi{Ei\ SAMUE.
,ca ,o34 la 0,0o0/=

59 ,d\N WAI{JI RU ie;ItrAN GI
7A GODFREY GITHut 1.{.,ANGIC
71 GEOR

E 18/06 ,'1000
295,94 r/ - 10 ,ooa/*GE Gtv OTiDA oo/69i 1999 <oo ,429/* ]12 ,173/- roo.00o/=

I\IYAMARURU

}TRED IoARIE N,IAJNA t8/02/ 1998
LEIYIS V,/,al/iBUGU i,{uco s|/O i 7e99 846 ,797 /a 147,O 13/=

107 ,624/ = 50,

FRAA'C]SNGUGI N1,ARA N.ri
430,867 /= 8.5 ,286/; 50 ,o00/=

GBOR6 NT.l nifiTHEI(O rs/03/ 1998 1,372,soa'. 62s,008/= 50,oool
7S JOSEPH ENDURUE DUOR

gDIVARD i,IWAURA GACHIH
5080 JOEL 14Lir<lu K.qMAU

,000/= 34 ,788/=

JERE I-IIAH RA

31/ l o/2003 3,177,319 t = i,02 1 iq< ,
,000iMBIK I i!,IACH]Ni 30r/O6/ 19e8 98.1 ,531 /= 24s,2s2/= 50,oo0 /=

82 i ERA STUS I(/\RAGo
2e/04/r 998 457,989i=JOi{N V/ABU C.A KAN GETHE 30/04/ 1998 561,16184 u/YCUFF I{/ELI NGA KHAYC 0s/ 1999

STEP}IBN NJENAA KAJ{tlKU 31/03/ )998 U3 ,104/a

?7

83,

00
7C) ,7s9 / = s0,0

t9
l8/06/ 1999

L8/06/ 1998

3l /os / L998

r 9/01 i r99876
0 o6 o9

rRED osoKONYASAE

KSA.J o N U I,I UNZA
1,ZAi ,6s4/=

1? loa / 199e

12/os/ I99s

371,96s1=

455,45+1=UN WA
PE '1'E R r.r).IE ND t)C

1t /0si t998 458,7e8/=
3o/o4/ i998 1,o83 ,948i= 227 ,679/;
0i /05 ,/ l ggg t,488 ,ss3/=
Ls/a9i2O0r

76377 /-- s0,o0o/-5/ t998

23 1,077 / =

625,78sla QA ,821/: 50,oo0/;
7,252,685./=

72

762 ,r7oi=

r9los/ 199s
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lo DTER J(Ii?URU
3A/ 1t /2oo{

JAjRO OKUMU ONYAIiaoP i2/ to/200i

9,602 / 29,699 i = 0,000/--'1

88 .roHI,r K4N,IAU

89 GEO FFRIIY
18/A5 ./ i 99S 88s,rs4F
03/ 12/ 1997

iis t04/ 1998 ,s80/-
i, o,229,6s-1/=

)7s,ss8/= s0 ,000/=NJO ROGE

GEORG E ]vIU IIYUA

zJt) ,000/; 50,000/=
RAYI}1O NDGACH olr,4BA 2t/o6/2a0o 304C}IARLES $/r\ l'[auGU MANGI 25/M / !996

94

95 F'RAN CIS OMOND] OEURE 21 /os

97

+, c5.j- 386/= j, I 1 0,c0ot
,6s2i= 95 ,262i.

26ios/ 19e8

s1/ro/2oae s67 ,224/ - 30s,7007=
i999 loA ,633/= c8,s37 /- o,000/=

s88 ,141/= lqt, / 01 /= 5o,o0o/=3tlos/ 1998 691 .634/= llo A'-e06" iti= 0,000/=c
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AYlECHA. j1 lto!1999 824,267 /= 1o7,78+ /= r0o,o00/--
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RASH]D 31li2l!e97 7, 168i =
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50,o00/ =
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739 JOB KENYASA ; al
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740 DAVID HAMAU WANJOI{I i 31/Os/ 199s
I

FATRICK NJUGUNANDUNGU 
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50,O00/-

743

173,67+l=

311 12/ 1997

JAMtrS KARUD CATHUNGU
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70,000/=

74-c 28i02lre98 ! 416,540i-

747

718 CIDEON I{BUTTiIA NGUAI s8.eeel= | tt,zsol-

EDWARD XIBET BLiLUNCU 3eo,7691= 68,287 /= t0o,o00/,:

20,o00/=

749

75t 50.000/=
'7 \.)

317.2821=

1 ,O73,1,49 /

3t lo7 ir99B

37iO7 /2000

61,592/=

254,0431=

s0,000/=

tJ/

30109/ r.998 ?a4,989 /= r0o,0o0/=

736 222,r12/=
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i t,+
I
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c)33,374/=
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FREDRTCK GrlAU NJOROGD i l0103/1996 I,) l3,a9i/=
la'r s 1/ r.0/ 1999

JONATHAN }vIUITHYA Ifl Lfi,\ sll0s/lee8
60,330/=

455,3a9l= 74.606 i= 5O,000/=

18,02.1,40(r/= 2,271.E23/= 53O,000/=

76.3

766 JOHir* IRUNOU GAIruYA

767 PAUL i.'ARTIN OWUOR 3tl07 /?OOC 1,588,2O61- j

i'TUSYOKA 371t2/1996 485,006/=i69 STEPHEN

M\VAMBi

ts4.620/ i 100,000/=

770 B EiUAlvtiN BEDAJ{ O}vIALLA 2, 18a.935/= so,oo0i =

77!

774

30/04/-1998 +39,22? /= 6-1,65s1--

776 FR,INCiS GIKINGU NYAMU s 1/ l1/ 1998 627,326!= 86,147 i = 50,000/,=

67,149 != 7,6531:

FEB I998

781 SAMUEL KIPKERDR NGETICH 31/03/ 1998 346, i34l=

325,963/- 67,194 l*

;VI lCHAgL MAC ITARIA M\VA] i s0li6/19es
I

8i4,639/= i 143,682/: 60,000/=
785

3t /07 I 1999 aa6fi9ai- 79,3O8 = -qo,000i =

tDv GRACB I{AINYU IRERI
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190 RARCIS!US
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JOHN KAfu\NJA G,AKUNJA 31/'05li998

PgrER I(ANII\l NiU(iUNA 30/ 06/'i99S 1,625,

793 !ABDALLA KIROZ.C OMAR

JORr\]V1 KIIIAR-A MUGI

?.s\.686/= i+3,80s,,= ial
60,o00/=

15,065,771/= 2,943,976/=

2s0,833/= I 5,0I 3/=

30/r04l I99.9 96s,092/- i8s,345i -

i,025,304i: I79,Ogs!-

49O,00O/=

i 1o,o00/=l7e6 DTIVID I{Ol'iAr',lGE MWA NGI 08,1997 trr'
797 PATRICi( I{UELA iv{r'tTA

so,000/ =

799

I\YENGE i'I?INZI
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809

811 30/0412003
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ssr l-.

35,7251=
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; 8?9,991/=
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GT\ERIEL
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8o0 i MTCHAEL OLUOCLI 3 1/ 1O,/ 1999I
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I
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so,oo0/=
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I
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LAWERENCE
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A'lORRiS ORARO LOEr r 8/06/ 19e8 1,O7 1 ,4()i !.. 156,307/ = 00
ATHAI{US NZAU 07 /04/t989 t49,632 i= j 2t,4et/=
.,ANE NDENGWA MUTHOI{I 02 / t2l t99?
EEI.'ARD GATHU M\:/ANIKI 30/O1i2OO6
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a'ln STEPHEN KAIfYINA NDDPJTU 31/ lo,/ 1998
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l/luEMBI NDETO DOMNIC

843 CHAISS KIRAGU MBUGUA

BOAZ OMOLO

06/02/2015
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i21,4i5.4S5/: 4327,638/= 615,832/=
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22/os/199s'!

rei r0/ 1998MUASYA MUTEMI

JAJI{ES N. MwANcl
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The firm of J. Harrison Kin)-anjui & co. has arso fled another

schedule in respect of 725 piaintiffs irr u,hich they clajm for a

refund of ksh.9,405,541/=. Again, the defendant has failed to

tender evidence to controrrert lhis craim. No good reason has

been advanced as to w-h1' the claim should not be paid..

conseguentlS; 11r. plaintiffs tisted in the schedule prepared by the

firm of J. Harrison Kinyanjui & co, Advocates should be paid a
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15) tn tJ:e end, I find merit ur the plaintills, claim. Consequenil5.,, Irssue a:: order directing the defendant to pay the piaintifl.s a sum

Na-raanda & C

of ks}-2o,Z?E I52 as per the schedule dated 11.5.2016 filed by
o. Advocates and kshs.9,40 S,S4l /

schedule dated 23.10.2A12 a::d filed by J. Harrison Kinv
Co. Advocates. The aforesaid amount to attract interest
rates from the date ofjudgment turtrl the date of fuil payment

16) The third issue which has been iclentified for deterrninad
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r.v-hether or not rhe pla-intiffs are entitled to be paici tt:eir- sa_laries
upto tire clate of retirement. it is not i, clispute that the ptaintiffs
were on permanent and pensionable terms of emplol,ment with
trre defendant- It is the submission of the piaintiffs r,,at they had
Iegitinrate expectatio, to s,ork for the defendant until the
retirement age of 60 years. The plaintiffs are of the vie-w that
they should be paid their sararies upto the age of 60 years since
tireir em#oyrnent was $uara+teed, The deffidant is of the
contrar5z vieu' that even in a permanent contract, there is no
B,arantee o-f e'pioymgnt untii -retirement. :with..respect, I agree -

wrth the submissions of the defendant. Despite the fact t,.at a
letter of employment states tlrat the contact of employment is on
permaxerrt and pensionable terms, still an employer fira5r
terrninate the same and trre arrected eurpl0yee may Iile an action
fo.d3mages for tfre unla..rrfi.r] dismissa_r- It is therefore not correct
that the praintiffs were entitled to payrnent of sarary upto the age
of retirement of 6O years. The prayer is therefore declined.

17) The fou.th issue is closelyrelated to trre third issue. Itis the
question as to whether or not the plaintiffs are entitled to general
damages for loss of employment. It is the submission of the

J,/
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defendant that at the time of plaintiffs, clismissai, the remedy
available v;as damages if a deferrclant rvas liable, u.as limjted to
the period of notice applicable under tfie empioyrnent contract.
The defenda:rt rvas of the submission that since the plaintiffs,
employmeot was terminated by way of redundarrcy, the_v were not
entrtred to claim damages for loss of ernployment, It is the
submission of the piaintjffs that the entire process they wer.e
subjected €rff; was an illegality hence they are entitled to
compensation in damages on the basis of a m,ltipiier of their
sal-aries but.. bging capped to L2 months.r: gross sala:1,. Thg
plaintiffs asked this court ro award each plaintiff a sum of
kshs.10,000,000/= on this head. Having consider.ed the rjval
submissions over this claim, I atn satisfied that the plaintiffs,erjt
frorn the defendant,s emPloYment cannot be tTeated as
redu*darrcy. The defendant simply dismissed the praintilrs
through a process not recognised by Lhe c.B.A a:rd the contracts
of emplo,ment sig,ed by each plaintiff. In other words, the
plaintiffs u'ere unrarvfuJrl' dismissed. The plaintiffs are therefore
entitled to receive d.amages equivalent to the period of notice

There is no dispute that the

5B

NAIROBI HIGH COURT CIVIL CASE No.279 oF 2003 IUDGEi\,IENT

221

| '.

stated in the eontract or the C.B.A.



prai rrtifrs' employment -,vith the rlefenclart v,/a_s terrau:ated beforethe coming into force of the constitution of Kenya 2010 and theEmplcymenr Act, 2007. Jn the case of Mary l,akhbubi BritishAirrvays PLc {AOIS} eKLR the Court of Appeal consjdererj theremeciies avaiiable to a, empl0yee dismissed irr 2000. In fi,dingthat the r-emedies in the Constifution of I(enya 2[10,anci theEmproyment Act 2ao7 did not apply in such a case t,e courtheld tnter alict:_**

(AlI that said, then Js 1s say that this court only hasjurisdiction to aWard the renredles available at the
ti'lxe of the rrrongful dismissal or unfair termination,
that is, when the cause of action arose. ?hese are
remedies that are Provided for uader the repealed
Employment Act, Cap ZeA Laws of Kenya and the

,, 
reFealed Trade Disputes Act, Cap ZB4 Laws of Kenya.o

in D.p. Eechhetha =vs= Goverament of the United States ofAmerica ,EAln 
eK.L.R the Cour.t of Appeal held infer aiia:,,That an enrployee whose dJsmissal was wrongful was

only entitled to damages equirraleat to the salary he

NAJIIOBI HIGH COURT CIY' L CASE NO 279 0r2ooSIUOCTMSitT
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would have earned during the period of notice
appllcable in his contract.r,

18) In this case, it is clear.from the contract of empJo_rrment and themenrorandurn signed betrveen the plaintiffs, union a,nd thedefendant that the clefendalt ,./as r.equired to pay one mo,tht
sarar5', in lieu of notice' I ara of trre r.iew, that the prai,tiffs areeach entifled to a sum equivalent to one month,s salary as at thedate of terminatica*res dainages fbr loss of e.mployraent.Tmake

the award in favour of rhe plaintiffs. The plajntiffs and their
.advgcates fiig a4d s-erve the defenda&t schedules showiug themonthry saJary each praintiff was earni'g a6 at the time ofterminetjon of employment. Mentic

the issue. 
r _r-^-v*Li rvrcnuorl on 6/2/201g to determine

19J The final issue to be determined is *,irether.or.not the
defegdant s cqlculation of the piaintiffs terminal benefits werewrong, arbirrary and helped the defendant to u.ithhold hugesums due to the ptaintiffs. it js the submission of the defendantthat the a{bresaid payments were calculated as required underthe Regulations of Wages (General) alci in accordance u,ith thelaw governrtrg ernployees who have been deciared redundant
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The prai'tiffs a,e of the r,-rei'r' that unce the1., \,vere .ot consurted.rhe, i:he defenclant,s calcuratio,s 
shourd be tr-eated as arbitrary.I have considered t'e material placed before this court anct it iscrear to this courr that th6pgft the defendant did nor consult thepraintiffs on t,-e computation of fl:eir terminar benefits, thedefendant nevemheress gave a schedure shovring how the figureswere arrived at' what is crear * *y nrind is fhat the defendantproceeded to compu{a+those 

dues a= -"^,._. :-*" 
* 

-dr,
declared r-eclunda_rrt which is ,r, 

u" 
'notgh 

the plaintiffs Jere

c:rcumslances, r 
"* ";.;;.';" T* 

the case here. rn il:e
talqg 

^ 
.declaraEon 

that theprocess was wrong or arbitra:y.
2O) ln the final anaJysis this court enters judgment in f,plaintrffs as follort s: 

-cr'^\J{rl ur ravour of the

aJ It is hereby declared that the decisio
to ta.ke early retir, reule[t ryas uala

r to cause the plaiatiffs

constitution 
aud the plaintiffs, co

wful and iu breach of the

b) ?te defendant is hereby ordered t

ntract of employftent.

darnages for loss of employruent 
a

o pay each of the plaintjffs

moath's salary as at the time of t

sum equivalent to one {I}

) The defeadant is orde

errnination of employment.
red to refund to the plaintiffs a sun ofNAIIIOBI urcr co uRr clyiL CASE No_ 279 OI:2003 
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ksh.SOrtgO,6g5/= 
being the amount withheld ia terms of thescheduies fiIed by the firms of advocates of ffamada & co.

Advocates and the firm of J. Harrison Kinyanjui & Co.Advocates tabulated

1. Ksh.2O,ZT6.L44

2. I 405,541

I

Totar 
@

d' ?he plaintiffs to be paid.aty the defendants costs of the =uit]*e) The deGadaut to pay iate.rest on {b), {c } aad (d} above at
10urt rates from thg d3te ofjudgmeat uat* the date of fulrpayment.

;;::, 

signed and Delivered in open court ihis 24r, day of Janu25:,

In tl:e presence of:

J. }T. SERGON
JUDGE

.l-v rn s

I'i [,r ii,r.''...::
(fr ct+ tr, r

.,... for the Respondent

f ,' r\t d ?,F,vi.,,.....

52

for the plaintiff
fttrr a r'lj.qr.

NAIROBI HIGH COUNT qVII, CASE No.2?9 0F 200s JuocrnrrM
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IiI.)PUBI-IC oI; IiENYA

Date: 5'r' June.2023

Kaplan & Stratton.

Advocates.

Williamson House.

P.O. Box 4OIll - OOIOO

NAIROBI

Dear 5irr.

RE: NAIROBI HCCC NO.279 0F 2003
LAWRENCE NDUTTU & OTHERS VS. KENYA BREWERIE5 LIMITED

The above matter refers

The Advocates Complaints Commission is established under section 53 of the Advocates Act
(Cap 16) Laws of Kenya to enquire into complaints atainrt advocater. law firms and their
employees. After due inquiry, the Commission is mandated to dismiss the complaint, or
promote reconciliation and/or encourage and facilitate an amicable settlement. or if a
disciplinary offence that is serious or aggravated is disclosed, to file a formal complaint before
the Disciplinary Committee.

We are investiSating a complaint lodged against the conduct of an advocate with regards the
above matter in which you acted for the Defendant (KENyA BREWERIES LlMlrED).

Kindly let us know if the matter was fully settled and if so. how much and proof of
payment(s) to the firm of J. Harrison Kinyanjui & Co. Advocates.

Your quick responre will be highly appreciated.

This enquiry is made pursuant to section 53(3) of the Advocates Act.

Ycurr faith fully,

j"

KIPNC,'ENOH K.K.

SENIOR STATE COUNSEL,

FOR: COMMISSION SECRETARY

ADVOCATEs COMPLAINTS COMMISSI ON

::.:?

,iDVOCATDS C9I,I?!-ALl,la COi4:l SSIOil

I ,.,,,.. .,,,i:,i,1fl'J,li"i#'il1,1",;;.::I1;,i:i1,,.;flii,Ti;1"'iil;f;11i,,,,,,,,,,,,,,.
i:i't.\11.: rna . xr..o.tt: lVi.:ttSi't].:: (sar.id..il,).k.. 11r $ :n ro:,nr ,il.:! .it..1,, !r.

Your Ref
Our Ref:

TBA

cc/PE/FEB/23/26
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Cornrnission Secrctaly
z\ch,ocates Complaints Commission
Ofllce of the Attorney Genelal &
I)epartruent of Justicc

20tl' Floor, Cooperative Bank I-iouse

I{aiie Selassie Avenue

Nairobi

Attn: Ifipng'enoh K.K.

Dear Sir

HCCC No.279 of 2003

Lau,rence Nduttu & Others vs l(cnya Brcrvcrics Limited

'r{

We r-efel to your letter dated 4t" Aplil 2024 seeking ini'blrlatior.r in tire above mattel in lvhich
vie act ful'Kenya Brerveries Limited.

No further sums were paid to J. I{arrison Kinyanjui & Co. Advocates on belialf of his clients.

Each of the plaintiffs represented by his firm confirmed that receipt of the sums paid would be

ir"frtt andfinal settlentent" of the above matter and signed discl.rarge vouchers to that cffect.
'fhis was in consideration of or-rr client not pursuing its appeal as against VIr. Kinyanjui's
clients.

Yours faithfuilv
,/,/-r' '(rt " /

I'.M. Gachuhi
KAPLAN & STRATTON

Cc: (llient

tL!

'1

l'. ciiambc. sc, ivlBs P. lrinre s. wainaina p. Gachrrhi R. ivibai i\1. tujalili E. i{inyerrjr: c ,ri.ieiencie

P. Njeru S. i(iarie-Muia N. ivlanga R. l(irlrnqa C. Etyang-Hossfel.l J. Ng,ang,ira F Lotee R. i<ara,
O. Fowler (ConsLrltant)

i,. '<.

i. Nlu{hrri P. i!limire i( i(amaithe

E. Onyartgo V. Nljenga llgnbsr o'
LEX AFFiIC,'I

,,".[r.li]x;l.,aE ccni

>+-dr
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Your Ref:

Our Ref:
TBA

CCIPE/FEB/23/26

Harrison John Kinyanjui, Advocate

J. Harrison Kinyanjui & Co,
Advocates.

P.O. Box lOO24-O0IOO.

NAIROBI

Ereatharrison @vahoc.com

Dear 5ir.

RE COMPLAINT LOD6ED AGAI
JULIU5 MULWA & GEORGE

represent them in N irobi HCCC

Date: 4ih April,2024.

No. 27 of 20

NST YOU BY LAWRENCE NDUTTU. JAMES SUIYANGA,
NJOROGE

The above matter refers

The Advocates complaints commission is established under section 53 of the Advocates Act(cap 16) Laws of Kenya to enquire into compraints against advocates. law firms and their
employees' After due inquiry- the commission is mandated to reject the complaint, orpromote reconciliation andlor encourage and facilitate an amicable settlement. or if a
disciplinary offence that i5 serious or aggravated is discrosed. to fire a formal compraint before
the Disciplinary Tribunal.

A compiaint has been lodged against your by the above named complainantr. Their allegations
are as follows:

That they instructeda you to

Others

a)

Lawre nce N d uttu &

accepted and proceeded with the

of all the plaintiffs representecj by

vs. Ken VA Brevueries Lim ited which instructions you
matter Lrntil when judgement was delivered in favour
yourself for a sum of Kshs. l4 75 312

.1r,7,'rc,{Iit CCi.i}L/-tlr?1.; C(,}!l,iiSSIOtf
CCOp:ip-,-Jiv5 Z1t:i:.: ir!)rsi

".u 
,;,,. .,.u.," ,,o,nii i;;;. i:;i:.(il: 

2t'.'t 

'i 
:;L'>oP ,,j.uLE stttrissir ,.!iil,

ri:.r:rir., .rc.,,rr.!.. r. !,j,,,,.,,;l',:,'.i:' ::' ii'i.lil.ij.JH:l lilllj lil

Advance copv via email
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r) That a toial stim of i(shs. i4.756.3i2l=_ was ienritiecj to lior-r by the Aclvocaies fol t he

Defendants which amount vvas made up of thc clecretal surn in terms of ihc jucignreni

cielivered on the 24rr' January, 2018 being Kshs. 9.405.54.1/=: lnterest up tc 31,'

Novenrber'. 2021 being Kshs. 4.350.771/= and party and part)/ costs arrounting to l(slrs.

1.000.000/=.

That thereafter. you informed the plaintiffs and specificallv the complainarrts herein that

you would lodge an appeal against the decision of the High Court at the Court of

aPPeal.

d. Further, the complainants allege that yotl paicl them &tU._ZlJ_a-68 Kshs. 67.769/:

Kshs. 135.539/= and Kshs. 67. 775 respectively

e. That they further allege that you paid them the sumi in (d) abo're on the basis that you

had filed an appeal against the judgment at the Court of appeal and therefore made

deductions on account cf filing fees for the appellate case.

f. That the complainants further allege that you failed to file lodge an appeal as promised.

g. That the appeal that you were referring to and whiclr was pending in court was filed by

the firm of Namada & Co. Advocates for and on behalf of his clients and had nothing to

do with the complainants herein.

h. That the said Appeal was subsequently dismissed vide a ruling delivered on the 21'r

March. 2023.

From the partlculars above, the complainantr have identified the following possible acts of

professional misconduct on your part arising from the said representation:

t.

.

In.

iv.

Failing to provide anyladequate professional seuice despite payment of fees,

Withholding money collected from a client,

Overcharging and claiming costs not junified by circumstances,

Failing to behave with integrity and behaving in a way likely to diminish public trust

in the legal profession.

As part of screening and investigative proceJs, we would like you to submit a writlen

response to the complaint, which should set forth in full an explarration of the facts

surrounding the complaint, together with all defences and responses to the claims of possible

professional misconduct. This will enable the Commission make a prompt decision.

Kindly note that failure to reply to correspondence from the Commission is by itself

professional misconduct.

Please note that the Commission is manciated to sub,lect disputes to ln-House Dispute

Resolution mechanism as provided under rection 53 of the Advocates Act. We LrSe you to

consider this avenue in resolving tl-ris complaint.

Kindly take noie and let r"rr have your reJpo nse within 21 days fron-r the clatr: hereoi



Yours laithiuily

I(Pilc'EiloFi t(.

SElrllOR STAIE COUNSEL

FOR: COMMTSSION SECRETARY

OIvIP

Cc Compla ina nts

iawilaservices@emai[.com

sst
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Date:

I-I II-, SFiC RI]1'AI(\'
CO]\4 PI -,.\ I N]'S CO \I i\,I ISSI I)N
CO-Ol']F-RAl'lVL. ll;\NK l]oUqF., ?0!"r I FI"OtlR

I-l Al t-E SE[-Li.SSlL A V hN Ul:
NAIROBI

Etnail: .rt,. " "r.,i i!q.1.. Iel: ()732-529995

Dear Sir,/ N'iirriar:r,

RE: ANSI\trR TO COMPLAINT ACINST US BY LAWRENCE
NDUTTU, JAMI]S SUYANGA, IULIUS MULWA & GEORGE
NIOROGE

lNe raler to tlr nbttttt-' utti tlttrtr letltr rhttetl 4th /tltril 2024 t,rccriwd bq trs ott 9th Altril 2024), nttd

i,cn1 nuu'.lr r(grttt to rtotc tlnt rlr r/irl NOT racciitc thc Cotuplttitutut's Ctttrtplnint ns nnic ltt rlLttt,

itt onlar.litr trs /trsrt, !lt btses ttl'tln'olltgntions lai'tl*t tgnittsl rts.

I'fithottt pnirtrlice nnd itr ot'irr lo n'qtottd 7p llp -s1ts;i.fi; itcntizutl dlcgttiorts tnnit'rrguittsl tts

tlr, si nlt, tts .lttllorrs:

Irt n,sltrt:l o_l'ittttu "tt" in rltntr Lr:tfur I tlcrtry tlu itttyrtlttliort o/z1N)'u'rttttgdttittXtttttl sltlt':-

i f is NO I' tntL' tlt ! lltt 4 Cortrphritttr tt ls rcerc tlrc solt !'lnitrlil.'li rrr /irr' NrtiroDi IICC No.

279 of 2l)U.] Lntrrattct'Nr/rrffrr t, fl f/rt:r's rrs. I(crtrlu Brcu,erics L.irtrilcd.

't. Tlr.ittct is limt tlrn: u'cn: allcgad to bc d,ottt 0,000.fc'ntn'r ultl(t1&'s sf' Kctttlrt

Brtu,aries, s(),,,(' ,1r/,,1's{'r,lt'rl hrl t,-rlol'rr Ittttitttltrn c? Co. Arlt,trt:rllcs, -sot,r(' lrtT Nntllrtr/ri

6 (--(). Adato(t?t(,s. ri,lrl .5r),,1r, IrV O.P. N.grrvr €' Lcr. Arit,ocrllt-s. 5olrc tr/'llr.' Pltittli.l.-ls

't//., ,.,/;,,,h.,,/t. tti,. i.i,,;' .' ; ;- ,. ,,t/ , . , :/t../ ..,,,.

11
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t
aI

l(.lt i:itnbr, lt rntuuni i:,. L.r,. .4r/r'or rilt: riliil r ril,n' ,().\r'(,4 t(|tt(s(ulttlion lttlnt nn! i!ttt'

.lirttt. llrrl tt'L't.' ut l)i'inirV ntr,l i o.i.l'rtl !o tti, I .lit t (.)Nl )'rriorlr/idtlt Pinritlr.li; irotl

l4/S <)i ttitt r I t t rrt t t ryt nr .'\rI trtt:rtIr.

2. itfutitt 125 o.l' llu' sttiti irtdit'tdtnls trltltron r'ltrrl t,tu int' .!irn llrrorrglr l riii'ri'l'i' ).ir r ttti

/rr sr.r ri'r,1'sr'ttl lln'trt iit tln't:it,'d sturl. 0.P. .'r'c(,i,l' t1 (-ir. Ar/t'rrcrtft's it'tt'L'lt!itttfll.i

nlutl !ltis trrrrl u'ln'tt llrt' ttrnlitr tms i-tlbd l:r'.litrt Llott. l.it,ly lrtslir.4 rr,-g itl,,i slrr'

lisltl lln' snid itttlit'itlt r ti s rrs h,irr3 rrligrrr,ri ultdrr t,nl l,ttr'.lirnr ntrri !lrost li,rtu\l

ttttitr Nutrut,hr ti (ir. Arli'0r.rtlr's.

Llttlury|,t1, ().f . N.{cg,' .'1rlt'u'rrit' stttrl ntry lurr .lirnt rts it'r'lJ tts Nrnlrtrlii & ( r,.

,Atltor'trlts ttt t1t1tn!,rgr1ilsi n Rtrlittg r,,l lln' I ligh l-.ortrl rlulul lt'th l)tr.rrttlryr. )0 I I

t/\ut'tit't, J.) tlnl imti lttrcd sottL' ltrit'!i.'s .loitwl irt llr stttt ts pirtitrli.l.-ls lo bt

rqrntsrn!(tl lty tltr .firtrt oi ivi/s l. l l,rrri:ott liirtyrttr.itti $' Co. Ar/r't.'rrrtts. ittslurtrl o.l t\'i/:

t).P. N.!r gc &.4-ssocirr/t,s n'lft1 ir'{,,1' ,i'/,,1,sr'rr /i,rE ,tll tlr ltlnittli_l.lt.1ttrrrli11.

1. I?ris irvrs tri\'t't1tlr(l lty Hott. fulr. ltrslitt (.-,itltittii.llirls,lrrr' &,Llrrsirrjrr (J!,,\,t bv ttr

L)nlcr dntttl l9llr Nor,t,rrlrt,r. ?-013 itt Nairrrlri Courl ol'rlpttttil Ciuil rlpylitnlitttr
No. NAI ltl ol'2013 NONI. ol'tln: 4 ()otrr ylnit utu ts lrrrirt yairl ttry lttr linrt t
.!,//tLING lo da.li,tu', lltt,trr itt ilrt, Lttrrl o.!'i\y1mil ir Llrtrsc i,,'&i'('(ii,rg.i. ('rrrr I/rr'

tlotttplnitrrtrtts rlr'rr,r//,'.qr' llritt irr"'fnilcd to prolidt: tny'ndcquota pro.tcssi tttttt I

struice" itt lltis itts!ttrrtr tttltilr N[).li'r'h'irr8 rnnillctl?

5. Llttlrnypy tt'itli tl( C.ortrl oi Ayyr,rti'.s rii'r isitrtt r?c/li,r-s, lttttt, ().1). N.qo.1c /\r/t'trrr;ir'

llt,,n l<xlg'i trttd t\p1wrl irt tlr 5r17trcnt l"trtrrl. t'idt Suprettu, Courl Itctiliorr No. 7.1

of 20'1.3. lv'ly lnt h-nu ir,,r.s srr,,l n.r ilrr' -jnr Rc-s1-z>rt tfi:trl lltrt:itt tuhilp tl:( 4

CL)ntyl ittottIs ltt'rcirt tts uarl <t.l llrt Rc-slrotrr/t'l I s Ml. 4 irr llr Sttltrttttt (-.ou t'l At)f(ttl

rdiad ott uty rc)tft'stttt ltl titltt.

tj. 'l'ltr 5rt1tn'n1,' tirrrrl D/-5r\,1/-SSl:1") /1rr nrii rt1t11'111 (ttltt'L'ltl. AJC)l(c- tr/'//rr'

l'tttt4 nitrrtrtls or itttlr'td IJrr' r'i's/ rr/'llrr' I J:i 7a'rsort.s untbr l.itu't-rth't' ,\iririlni ltrti,l trni

10zr fintt,r -S/ l/l.l-lN(1. To dtlr. Cut !lu' L-orttl tituntts t'it'rr rrllt'.qr llutt tt,t ".lhiltd lo

proz'irlc arrqhdultttrtc, pro.litssio,tel se ntictt" irt llris ttrslitrrri',fusf i1r' Ntl /ir'/;i'irS
rctlith'tl?

7. Tln, sirr/r'r/ rir'e isirrrt o.l'tln'Srryrotu'LLttrr! tdtiLit 'ltltils llu' tttrrlltr rrt r'.1 /t'trsr''t

rrrt'/rrriirr.q ol,'r1'l,r1'.sr',llttrotts ltrJirrr' tlt,' ,'\1tr's Li)larl rirtl lrt littrtul lrro litr
iIt-l lt( rtliotr: Pctcr ()tl itt;uor Nyott't/r O l> .Yttrct' ti ,'l-js(lair, f('s :lrli:<t(tlts t''

5379 otltcrs t: I N fittti.t Sittttttti t/d \trtrtrtdtt ir ('rt ,lr/?'rrr1t t[s t /2:t tttlttrs

l)120'l1l aKl-R ( \'1' .{,,,rc.r-l rlr('

1



,(. I n11t,'r'ri. irrritrg !irt trtlin' l/{'r},-i,i.,\' rrr lln' ! ltqir l'.ortrl trittl lt'.lint tln' ilort- :llr.

/lrrlitt Sc'r'gorr rtrt,l lln' 4 Cottrplrtttrtrtr15 rli ,,,rslr'1,r'sttttttrg litt.h:rcl; hL'.litrt tltis

l-lottrtrtrabk L^.ot,t, u issi(),t ni rrl/r'trnrr, tlrti " jttrlgtttttttl it,rt< tldii'trt'tl itt fuiwtr ol'nll

tlu: [)laitth.fl-s,'?lrt't'st,tt!(i ltv ltt:l .!or rr r/r,,r (rl Arl,. 1,,1. 75i;,-\12/=.

Itt rt'jlittrlcr lt' llu'bratklttit,,t.r_l llk' srrrrr.s.s/ /r'ri itt tlottr.i-i'1i t'r": tttlttgntllt "b"

lln' snrtu' tttrd rtsytrrrd rrs./ir/irr rls: -

ri? l)l.N)

9. 'l'lu' lntllt o.!' lltt ttmlltr is thtl rut t't'tlrirsl(d Krrp/1r11 6 Sllrrllrrrt lo tnv .lttt' I,8rrl rr)s/-s

nt rt.lt:ro.l Ksh. 1,1100,000/= u,lwllv stttttttlt'.litnn lln' Kslr.i.i,/5ti,,ii2i=,ilrt'ltt lln"l 25

Plnirilil.'li ?tt( rapn'stttl. nrrrl llis ?{yl:; ('r),r,,rrl,,i('ntttl ltt !ltt' Plnirrti_lls Ilrrrrrrsh rVlr.

Lttult'cnc( Nittthr. Alrcndry, bV tnisrtytsttrtittq tiurl llrir sttttts rtttrtriitg ttt lircttt is

Kslr. 14,756,.i12/= tln' ('tnnplaitttttt!s ittsitrrtntu tlnl iu, ln:,.r yilllrctl tlteir nlonry. Wt

NEt'ER took nrtd rlturlri NFVE/{ !tkt r yr'trttrl ol ['l-lE.lll tilrts.

'I0.Otttl"alnttrtttnl 2022Kq,lttrt r!'Sft'rtl/ortrrs,,,,,()/'As/r. 11,75t;,.)'11/=olourC.litttl

!\tt'ttrrtr! itr .firrtlrutrtt-t: o.l'tltt' L)istlttrgt' \'irlrtJrcr's (\aLt(lei by ,,nclt nii (i1crV (ttL' o.l

lln' 125 itttlit'idrrttls. i'V('rlLrr'.r' tt toyttl o.l tlr stirl 
-l'ntrtsrrrissiott 

as Atrnaxhtn:2

17. No rltrr L'ot,tfr:llcd .4,Y )' rr/'lhrr Clnirtrtttrls /<r t'r'crtr lr llrc [.)isclnrla tfurrrjrr'rs. &1r.

Ltllt'tl,,tc.' Nr/rrllrr l(,rr.s ,,r.sk yi bt1 ll1l,, Hotr. l ]t l lttslicc i\tr11'nutt t|ilh rqtrtsttrlirrg

tlte Ckritttrttrls. Ht llrrts trrntrgctl .lbr attlt ttl'llttttt ltt bt.litrttisln,rl :,.illr n topy o.[ llrcir

rcs1i.'ctil\'f)isrJrrugr' \/n11;lpv.fvpnt Kttrrln Brt'r lri.rs'rr,rlor'rrft'.s on tt'r:ot'd l\4/5.

Kn1tlp11 g -Slrallolt ,Ail,ttt'rt lus, utttl nt:'lt lt.i llrtut ('-t.1r,rr1l lltt' sttrrtt,.

'12."1'ln,y uclt utltrtrlrtrtlry ntrti rt'illnrtl nt V . trl\t15iorr r'.rcrrrlt? lln' snnn'n.l'ttr btirtg

itr.litrnu:d o.l'th( cont(nts url rani.lit:rtliotts tlrrnl'. Tlu'ir p:r1n'nts utr, mn,k ltrt

ltrrtAtrs r'ltr't'ls. zlrrtrrrul is trclr ol'llu'stiri llrtTrtas ttt 1t r{}01- tts llrttu:J(tu rc 3

'14.11.l' Cotrtl ttitttrirls RE,\D rrrrri t/ND/-RS ftlt ,11) iplni Il,' Di.st'/rrrr.qr' l,irrrr'irr'r's s/rrJr'ri

IlIljL)/{t r'.rcr trlirt,g ll:L, sn r.Iii' ilr,'l lir v i1t11v,tr',1 tutlt ol' lu, sttirl lttiV (.\'d(.r//t'/i

[')is.ltut,'tt' Votrdk'rs lrt Ktpltrt ta \intllou i\tii't.tttlr': lt! ottr lrlltr tinlcrt lrtrt,'.\".

1
J

13. ll tpns ort l/tr, Irrtsr's o.l'lln'* l.)rsr'/rrlrqr' l,'rrrrr'/tr't's llutl llr p,'t1-t'uk\l slr,,ts Iltri,
rottrittrd. Notl t/rrrt tlu' itulii,ihrnls i&'n: lo ntrtiiy' to,:lt rrt:rorrlirrg to lhtir i)isc'/rrl qr'

\/ttttclttr. As u Clirrrl bittds urt.;\r/i,otrr/c itt tr torrrrtttltrtt,rtl ttriit, u'litit llu Arit'rrtir/i'

lus to uhitlc l;V, tlrrsr: l)l.sr:/al gr' \,irlr'/t,,r'.s tt,'t' I lt.;ot'iitl ntri rltur itt tln'ir tuutis.

l'tot toulrl I lrt'rtcctr.scr/ ()l (ri'('r,'rri i,rlt l/tr' srlrtt';'



.ld-?t. 7jr|rl t ,tiitt! itr,'l!rtt)ii !tt tr:iit trrtnr iltrir rta,tr t\tnultrln!t:t!15 tlu,nitt rttttlrttiir'ti

l'lr sL' str :ltt,,t'rlur.' 3 ut ltt'tt,,l.

()tt llu' nllegriiotrs itr lttnryntylt "c" "d", "1"', ".1", "74", nnrl t'lt" ot itiltr,l ,'ilr'r ,() rs. it
D[N)' /lrt' st1tl.'. nni slr]l('/rs iir!lotr'.':

1t!. A/ NO litttt ilii u'( i'L]bnn Jirr' Lirriir/r;irrrrr;1.< r'rr' ,'i N'l.ir/'tfu' PLtitrfi.ffs llnt tc ucrc

/trr/glr.g nti /\lltfltl on l.lllilll lt'lttll.'. ll.'t't't. l rt lln ttt frui'itb lltt tri 'nr o.l'iutit, tutti

l'\,I'rEN i.'(' n//r'(.lcri lo .5rr r/rr. TircV N[i'f li itislntr tti 115- 11r 1i;tIr'rt/ nttl [.t ittV nrlt' it't'

in.fonnul llrertt o.l'lln'(-o,rri',r/s o.f lln'ir,llisr'/rrtt'{l \lorttltrt, nt l trlinrl tlrc 1

Coutylniuutrts.

'17.1\lwl it't'itr.fitrttit llu' Pltirrli!.li t','1,t1-'\tulr(!l,r/ r\'ir. lritt'r't'l(1' Yrlr.,l,r irtt rttt:din Itltl

s(,7'tl lt'illt n Nolir'r' r-rl'.41 ttad itr ilu' Nrrirobi HCC No. 279 of 2003

Lsrurcttcc Nitttt.tr (i ()llttrs tr-s. Acrttlrr llrnLrrics Litrtitcd tttttlh't it'rls t!mt tlrt'

Plnintilfs ,'t'lrntsutlcd i,.t/ Nrttlrtrlir &' (.1. ,4i,l(t!(jrl(s ( nl s(),rrc ar,() ltr retntirrcd r:.,i!lr

O.P. l{gcrge Ailaoctt!t) tlecttrl io il\,rtti .rgnursl !ln' dttisirtti o.l'llt Hon. lv1r. lustitt'
5o.qorr.

.f sS. [,\/1' n1'1i, t11,1t(i tt5 1'cipicttls 1rl /lr1 Nt;/rti' o_!'Al,/fil attti rts AFIEC'I'ED partics

llu,ir refrtser rttttiott rtt lltr lltttri o!' Ayltrul totrld trist.'l lutl rprts lfuc bnsis ty''orrr

rcli'rtnn' k.> llntn o/'lltt' Lrrrrll ol'.;'tl'f,'nl 
J 
),i )rilrriu l{s. zis ilrr Cturrl 1r/ .'\irpt'rrl Rtrics

dcrtttrrtti tlnl ALL Aff[1l'[L) f,r,]if/|--s 1,,'s,'ri1rl titlt tln'L-otrrt o.l'Ay1tr'nl Noliri'

intl frocL,ss, tttL' itt.fitrnttl llr tlotttltlt.itt,ritls llnl itttt,rlnbly ifi'l'oultl nltn'stttl llwnt

ipl Pt t tllt' 1x:tulit rg Al,lt('tt I ro5( .li''t' ttd I! t tIt ( tt I toti.

/ 9. l,\,irs llnl i ,nisn'lryt's,?tt ltt!io,t frottt tr: ltt !ltt l)luttlr.l.-l.s ,r,r' ti'l,tf i'ttl'ri rls it'r'i I irs l/tr'

Ccttttltittitrttttls ntlnu'rl? N('). Itrrlc 77 (l ) oi ilu' Courl o.l' Ay1.tcill Rules i/rirrsr lll('
sti lnia fu s,r: _lol lL,rrs :

",1tt irrttndad rtpps|I4I1 :htIl,lx'.lort or i',iIlrirr srtl't',t.ldus tl.lt?t'

lotlgirt,l ttot ita o.f tltltrrr/. .s'o311r:Jric-s lLrcl11r!_SU:tl!WDg.lJilljlllfu
rr l'fcc t ctl bv I Itc tt1t1t1'111." ' L,,,y!ursr: ,trl,!cri)

,+

'15.1'ln'ci'!td ytr'tgt aplts rui' .il I rtttrrlirttttri ott tin' ,tili:sttiLt* rrlt!irtS ltt !lr t-.tttr t't tt.!

Appr'ni i<trc I ' tt, tt,t' lurr: (rti slr.,r,r.(j lr?k') rtsyontlt,l I Lrn.r' lo rri'oiri itttttblitry llr
is.sltr's rts lrrai tt lu'lott' sltrltd.



2(). l\,/r' itrrrtn lraitlry itt.litrrttrri lln' t'ttt tt1tl,111itt t j..tt :tt'!ttL. iirlttiitt I'l),1.\(,/i/rr, . l,r(. 1i,\,, r,r

tltt 125 i>lrrintills lt illt u5 llnt Nrttttrttiri.'- i-11. .,\1/11r17rir's r1,,1 Ir.iirlr,r/rr \itrliri,rri

Aylmtl tttttl llntl l Ht.l' irart l)ll?[ir.'l-1.\',^l't L.( lLD ytrtn.s irrrik'r titt tboi,t pttl<'.

ll is llrrrlln'r n |ie/fu tln, (^otttylnitrtntls to uu 5)1,1,t\,ri'n l tltu1t i.,t iltrr.lilrtr.; rttt

Appul otr iHt-lR br:hul.l', it'hiclt ipt utitln,r lrottristi tior dil.

21 . lllu'lori nllV. u\ts tlt( l,tt,'t iriptt t i(1tt o.l- ttu, 1 )i P htit t I il.!'s l/rr.rr .gr',i; r,q ir, !tr' lit,t -oi-tltn rgr,

irr tlrt /ry1u'tl lortg:d lty tl,r,ir (-.o-Plnirttil'li itt llr !-liglr t.orli.l,rrt itr itltrtlt tln,v sttttr!
L'llllE(l'L\ aflcctcd? Sirut'tlu: Ctttrrtc,!'A.r,lx1rl /ilr/''s BOLiir,rl'l /rs /():/rr' sttii Aylttrti
IotlSed by Nntttndn ti' Co. z\dlrrcrrlc ?r'r;s il n tnisrtyraso t I ul iLnt lo !lu,trt lltrrl lt iltrrr/r,r

H Altt Io 1ttu'Iit'i1ttttt, itt tIn' AyyctI 1,,rr.c-sj? N().

)) lor llr ratori, ut la ,L' I'lO'l' etpcntlat! rr -if//LL/Nrl o.i tlu,ir tl:nt ,v rn tlrt r)liertl's
Accortttt No. 2044308773 TO DATE.Ii rr, .ilrrir,rrrr,l/ tt.!';\tr'otrtrl (ktyi itr
cr'tt t.li dtn linli t ry o.l' tht oll n'r 1 21 Plrri r t li.l.'[s r tt .li trlln'rtnct ;tl iltt r r L)rr irr i)nr/t,r'frt,rr l\ t.l
riglttlj is AVAILABI-E for stnttirtrl nrul ittsl'tt!itttt trt rstnltlislr il'irt'ltm,r'
I)lVER7-F.D o Slrillitrg ctl-tlr t''.orrtylnrutl,t l's nto,ti(s lu'ltl !lu'rt'rtt or lrlli,rcl pctutv
llttrtfi't'ttu.

2i. As trr,spat* nntl tpctt ns al April ltiL )0):1, llu, Partrlitts Aoyurl loiut,ril,.V tltr' sal.t-

snttn' ?lnittti.fl.< ltltrasnrlrtl ltillrrlo Dy Nrtrrrrrrirt t'; (lrr. ,4 iii'rrt'rr /,'s isstrr'rs .s I //./.
ortgctittg, tttrtlrnnl to !lu ttlltgttiotrs trj'lln, (.-ttrrtlthiirrrtttls.

Cr\.IL APPE,IL NO. EO69 OF 2 024 l,.l I,\;IIENCE NDLIfTtI & ()Ilf R.9 i'.s.

KI;N17 B,lLt'EIt/ES l-l iV l't'I:.l) is yt t t i i t t L1 tl I t tl utr i ttt' t't,.;i'r'r'r'rl ilr /lr tl r t r t i t t rt'.v,, r i
npplicntitttt, mnrked ils AJJllgll!1l_L itt yrppl

25. Bry orrr l.ttltr rlukd 4n fipril 2021 lo tlr 125 Plnittti.l.'!s rtprtsL.tttt:ri l,r/ Lri{1,,.r}rc(.

Nrlrtllrr, u'( itt.forttrci tlunt tlnl rlr'irr:,i EllEiri,Sl;R l/f n oti tlirir i'tltnil'irilir llr srtirl
rrirrt'-ss ttt N.AiROB/ COilIil OF APPE.4L Cll/lL A[)PE,\L NO. 8069 0F 2021

L;l IVIIENCI NDLITTT/ tr C)T'HFI(.S ps Kr:N)'4 tlliF.I{/ERrE.q Ll t\.1 11 L.l )

20. Tlu't1 rrt'knorclnlg,tl n,tciltl ot ortr stid l(tt(, tttttl f rontis(d to rnll ort tt5 tttt t\f ril lgtit

2021 ttttl ott r\pril 22"'t 20)4. "['lu,q tltl nttl. l)lntst:ct, .4lle.rlrrrc Ncr. j itt 1trpp.1

27. ltr light o.!' llv sli;lttl N;1 IItOIi/ COUIiI Ol .-\l,l)l:.11- c^11L ,\Pl'L..lL ,\',O. l06g
OF 2021 I-,.1 I,\'R':NCI- NI)UI-TU t, 01 H j: It-S t,.s. I(fN)','l B/(L h'[R /i:-s

l-
1

24.'fln,ry .fnilei lo r/r.sciosr' lo rltttt this litt'1. tlnt r,rrlt. ,\AI/tOBl e0t/fi1 Ot: .t pItEAL



{-l iIITLD, ilttrl lulc N( )'i ,r'ilhri rrrr rtt itrstrrittitttts.tiltit tt: 1tv 11y14ti111;1i

,,\r\,t)Il-l[1i t\1|pp;ttIt Ii II r tt,lir.l (),''r)ri,sr'h!,-..

l,\'. l1i' rcrrrrrirr prc'.li'ssit,nillV llatttrl ttt lltt trr,tlltr.hr !in' l)!ttttlr.lis. rutrler (-)rdit' 1) Iirir
it ttl'tltt Ciitil Procedrffc Rulcs. lli s//ihsl

tl/rirrrgr, rtf nrli'tt-ntu [Ordar:). ntl( 5.1

"A Fnrt:lt sttirt! or dtt.littti ittg bq .i'tt rrdi,<tctttt'slttll bc ttf libtrtv (o

cltttttlgt,his nrltoctttc irt ttutt crtttst'Lrr utilltr, l{illtoul tt,t ortlc,'l'or tlrnt

l,uryttst', btrt ttttless trtd tttttil ttotica of artu clra,t t, ttl'tdz:rtt'tltt is l'ilt'tl
in tltt Courl itt u,hich -srrr'/r arllrsa .', r tndtter is ytrort,edittll ntul stn,cd itl

ttrconlnnce tuith rule 6, tht.litrnrcr adtocttlt: shttll, xtb.iccl lo ntlas 1.2

rtrlrd 7.3 Itt cottsideral thp ndpocate of tltc ptl,'ttt nutil tlrc.ii,tal

conclusion <t.[ tha cartsc ()r fitttttff, ittclrt itts tntv rcitir'tr or a\pcttl."

I enrplr3si5 ;'rdtl ctll

l!t. L/r,rrrlv. llrr (-.rtnrylnirnrrl.< S l'//-L .o,rn' lo nnt Chnt h rs !<t dttr _lbr rclft'st'ttltttion hls

Vou c n sef _11'o,u Annexhrc No. 5 nhti,t). L)tt '14 
' l'dtrtrnn/ 202i ut' (lt'11'sr'r?!('ri

nrll/l l111'a,5,s tt,illt M/s OTl'VA I r, A4A Nl'\,^ .-1-S5O(.lA TtS A D TOCA Tf -( rllro

Itrrrk trlr'r' sont( Ithtittti.l.ls .li'ttttt Nttruut:t & l.-tt. Ailt,ocnltt tttrtl ttt ttlltn,lL'i (-rrrrr/ ott

Irlnl.[ o.f lltt t't',y s.lrr ' (lontylnimttts tt'lktt llt., ntnttar roos fulint' llrc l'lm. Lndv

Irtstiu: Ottgr'r'i. P\L'usc irc Attrtc.rhffe No. 6 irr 1t11tt 
1.l'.

JQ. ()11 r\yril 2*t ?024 ttt ry;t'iptd rty ttvttilr/isr'/rrsirrg serl,i{'{'r)/'ll,r'lrroi('ss irr NA/ltOBl
( o,4 APPLAL NO L0(;9n024 tAlt?<ENCI- NDU il'U r' 15ti r)IH[-/(-q iiElislls
Kt N)'A BRtll/ER/E-S l-lMl"l'ED s(,:.r'd o,t tts on lh?ltdl[ {t.l' tltr ('otttltittinrutls :'nd tlk:
'I1 I Otln,rs lhnt u,a rtprtstrr I. |Vt tluhl rLoti.licd llr Ctuuphittttttls us itrrliL'irlcr/ rllrott'.

Plr'rtsr' sr'r' Aturcxture No, 7 ttt lrttlol'.

j I. ,,1// //ris l rLr.h'ss it-u t l tlrrrA' itt ,,{'nrsl,rs totrtttr t t ttictrtioti .ltt'.,,rr, lln' L.orrrt o.l' Apltt ,

rttlrttditr,l to n,sltotrd to tltr stutt(, ttttat(litN llia L ortryltirttnt ls ltt ttoti.i)l Ilu'rl tt !lu

.,1 R/-si N(; ATtpr'llttc prom.linRs i-< t riu'toricrtlly) iitr rntltitr,l?

31. lllu'lorittrlly also. rt,itlt irimt do ilr's(',',,ri'rl'solrlr's i{) l'i' O\i r./ \'[ . lL yriiti llt'<r'

ittt't ttttt,tt ts ui !L'ltcrs lo tln' L'tttttflnitt ,tli t,{i (tvtt nttnnldut rut o !.'litt' irln'rt TIlF.\'

slt.itt: l, tlrtn'tsl ttt'r'l/ ol/rr,r tr'lr'l irttinul tln'ir rcl,lr.itttutr't' (i't'tt Ltl Ltntsttlhttiott .lt's?
llttr'L' 't' i,ar(, i,l('(rl(i'{/ llu'ttt lt.t's rtl ii .lor llvtri tLt rr//r'.]r' lir,t/ tt't' ittti't' ltoik(tti ilrri,'

,lr,tr ir'S ?

6
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.i..i. 
r\,irrri'.tirrriirnut,tllr.lii/, tl tttti lt rrsAi,r/:..\ii, llr yrotttli'tn s ir; N;l1/(()BI C[).,1

.\Pt,r.4L tio 1169/?r.2) 1..'1 l'\'ltl-NCf \rDtlTTtI l; 15(j OTlrI.R-q I"[ri"St/.S

/(LN)r'l ,J/lElt/EIlrES l-lillTl-D ni ti< ll(tl r'.tislttri t' iri lli, (' 0 t r r i o.l' .t\ 
1 

r 
1 

rn 1 !

lt(tttiillg tttlltttlirttiott tt,itlr llt t.(,,rr,/',{rilii,rls tiit'ti !o lt,s,l.rorrr/7 )i,s

\-i.'i-lu' srtid l'otttltl ittttttt:, tn' !t' lltt 5!til (1!(n: pltinlU dishort..sl tuulirrr, r' l,'L) l t'r,r,rr

cnrul ltt sltrlt ttt ts llt l llk'tt lr'tiL- lotlgttl tt t.tt,nyl nl bt'.llrt rynt itt rtgtnl to llttir
Clrirrt.

Itt sptri.f ic rcgnrd lo ilt'ni d, htis(l ilt tlottr l(tti:r, irt Dr:N)' ilu, strttrt tt,ttl ottr,l,s;:r{)rrsr, rs ,rs

/ir//rrrr,-s:

.llj. [/rr' (-.r1ntlit nlttIs i/() iV(.)J-'i',rU tltttl llu'y rt'r,tr'lttti,i rulml tots tlrtt to llrnt.l'lrr
ttlctthrlitttrs tt.l lln' rrsfaclict' lttes utrt triotrtlortd bry trctn'Ltllrr llntr t-.ttu't'.'tti'L'

Nr/rrlltr e('rtt tntt't'o tnntrrrgi13 iilr'srrrrrr' irr llrr'rrriirrrh'.st fulnil. NOTorrr,o.l tlt,, i25

Pluirtlil.i! lrts l,tert dcyrii'1',1 ol'iulutl tuts tlu{ to llrnt.

36.|.^lc nllnclr lwr.'tt,illr llu'btrtrtllt, o/'linrrkrr''s tl/il',/,rr stgtn'd nllcclrtl by llnsr Plnin I i.l.'l's

tulrt r nllttl (),r ls ,() tolhtcl tln'ir (ilrr,rTrrr'.s. Thosa irln tre dacatsul au r/irl NC)'I' rclt rrsc

l/rr'tr r'ltr'rltrr's /() l-rltr','('r t.r' Nr/rtlll t1s it ltnd DI:MANl.)[D. l,V?' Iolrr/ly r/r'rhrrr'rl lo

lnttrtl tln,ttr itt,tr lo lrittr.

37. ltttltti, l-tut,t t'nr't' iirhrttrr (rt1t1n.l'111ly ktttr io potktt litc ttutttirrs ol'llu'ittt'rtstrl

Pltirrti.llsl li'rrtrrrl rr L.LIO crrlicrl Kf NBi(EX SACeC) GIta)LIl'} !o col/..rl firi' srrir/.srrrrs

./irrrtr rts rulrl irt rlr;litrtl. Bry t:urr lrtltr lo lltt'sntrl lr(,rso,rs irtcLr, rrg Mr'. l-rrrlrr,rrr'r'

Nr/rrltrr (Cornplnittutrl i dil(,1 18tt' ,\lnrch 2022 u,e itrlitrrnatl tlnn tlmt t/ri-s a,rr.s NL)J'

1,.-st lr/,'. I,/rrrsr' si'r' ..1 l lrr.r' f rr rr S

3S. zi it:orrJir rg/r7 ir,,' li,ri',' r1),r/illrr,ri ler lrrr'7 
(1N/. ) thi: itgnl rqtr.'scrt titit'(s ol tlut ilccL,rtst'ti

/')/rrir:lr// ()NL-1 . i\tr rxntttylL'rs tllttt'lud Anenxlurc 9. ()rtl o.l'llr tnt'rl lo lroltt'l lln'

dnlrt,tl'i)r l,r'rs(),rs N(ll-larrl ol'tltr 1(-.tlttryinit tuts rr,rl 6l-tltr 125, nllou tts to

lro.,td( lltit tis trrr (.\iur!plr.

)9. l'ttrlin'r. u'lk'tr L-elrtttL'r' Nriirlltr rctli'..tl llttl ln' t'tutltl NOT,'oi /r', / /i'L1tu tg !lh'

tlrrc,rstl lvtsott:; tlrtyu's. lu' slrtriL,tl nllrttg tty tlrc bcttc.litnrrt.{ ()/'rlr,',s(' rlrterst',i

l,t'rstrl.r tttl lottlri.'iLLL.ti\'il)/'ii\'\ lirtrti lt)ttur e lmnrlrt'r; lt'g'dlv lo "tli .trl lln'rti"

i,r ln , l(r.J(r rrl)('lll lltt trtullLr. Iin'11 ;r'tutld llrrt lrc tt'ltrrltrl -slrlr.s tt tlto1t'tl i,t l!u'

lrrlrLas-\. /71s ,r'rrs ,-t i.t'tti(ti Ir lr: /,r/ Otit.(r,'lll,'lir'1i,/i(liif'l('( stt rt.l.'ii'r tCr!,r/'A.ir,'rtrr/;

-,
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/rr rtslrtrrr.sr io llu' nllcgrttitttt llttl ru'lunv "tt,ilhheld ntoney tollectad.frottt o Clicrti". it,
Df N)' l/I(' sr1,ttu' ntii rdttl tlr s,iri,'('/,5 /i,l/r,ir,.,

J0. ,'1, ittt' llt,' rut, ltitrril liruiArls Cln'tlttrs tivr:lnqtt! .rilir tts. a,r' r/irl /i ['Ii-]ii.\.r ilrr' .ir,?],'

/r, //rr, rl li,Sr\ liz:r irtK t. /ir,rri 's ,r\r1 (ur,r/ rttti tlu' ,,r(,,rr,l/ is -sL) I ilLl-) llu,rt, lo r/rrlr'. [ \,i.

Itt\ttJrttct' !lr ri'irlnt,,.r' i,,'tt'itii,lt rtitlt tlrt' liutt|,ri u.l'Iitis tts ,ltttrcrturc 70.

-il. Rlrtot'iotlly, lttrrt' ttttt rl,i' lx)s5ilr/V l,t' srrrr/ lt, it'tll ntli.i,,,,rs fu) ,n'r's()r,s ?r'ltr.r rli'
r/r'r-r'rtsr'i/ rttrtl llrir n'lrr sc,t lntilvs arc irt thr' l,r1nl,s.5 ttl plfu1i11i11g Ltttcrs Ltl

Adntittistrut ittn rrtrti llu' (-tttrrultitrtr tt t: lintl tht,ttlutlpd llrtrl tlt ptltt'I I lf i\,1 !lu :ai,l

tno,tt,V " h1 trntrsutit to th lttrcfi.-iurit,s" . ultit'h re dt'clirtut m slntctl.

41. As lrr l/rr' rrllr'.grrtiorr ol " ouarchnry,ing nn clairting r'osl.s nol Trrsl i.l'iel in tlrt
L' it't:uttts t.'t ttt.('s" . 1t'r i't4ttntt'rrlly /-)El()' llte *ttttr'ttrtd i.l-!itt l)orttpltinntrl s i,lsis/ (),r

lltt suitl tohll.V slrtrious irgnltott, :r tu1, t't\t.fi1 ntil u,illittg lo fr1 .\' r\drttr'nlr-('littrl

Ili// trt-Lbsls irt re:yatt of rrhnt irt hnt r, slnlul itr pnrngraph5 4, 5, 7, ?5, 27, tnd 't9

nbt>ar. ltrt'ltrdittg llrc dn1/ to tluy ncliz,i!it's lltnl nn' o,,soi,rX u,illt tltr sntl

l-.otrtplninnrt ls to tttrrul !o tlrt,nr tts sttil&l irt yuntgrn\.rlt.?5 rrl,oit,.

J.i. .4s lo tln, olk'gttiorr tti "lttilittg lo l,i4ntor l,illt itrlegrilq urrd ln'lwlrrrg nt tt t'itv lo

ditttirrislr fultli( lntsl itr !ln: legrl prolcssiou" rpt'talu:nrcntll irtrry tln,s;atrtr. l-ln'

abopa t,tfrli<nliori (ltltrlV shrrrr,-s llrrrl lltt ().otttplnitttu rls rrrr' A4;i L/C/(li-/.SL )

lrrsfiqrrlirr.g lotnllv utt.lituttdt:d ntri sp,rri(nis ,r/t'.(,rfrols lrrt'rtrrsr' ittr tfulint'tl ll.i

,rttlll(\'lltirrc5.

44- Billar it'itlr tts nl lln' yrrllittg r.tl'llr uhrgs to dcf rirv tlrt l,nrtfitinri,s dctrast'tl o.l l)u'ir

tlru,s (n lnitu,d by llu' AB5A Bortk trtthl llrc Grmtls ()l trt/(',s o.[ Ailtrtittislrttlir'ttt rt:

lrrt'sr'rtlcrJ irr rr'sPr't-l o.l'ii(lt dt.'rlst'd Plntrttil'!'),,rrr' Col,Irlnilnris l)r1)cc.rlr'(/ l(, ,,,{'

L)Cl tt' rtpttrl tlv \tEll],' 5t\lvlE tortrylaittt.

15. Ort l-ltlr Nrrrrerrhrr 20U. -j ltr/iri' C)jlit'rs .ltttttr lln' Krtttnbtt De.l ,'nll;l ttt! ttr nnti

llu.,,'rtirt idv lltlt ut lltrottgit tl ' itt.'i,nitt,ts I itti,r, itrc*:rtlt ri rrirrrri, tt,ii !itiv n!n'

scntli,li:ad /lrr: llrrrrA /\ct'trrrnl rltltils. l'ltrt1 tltrttlrd llul I yrrsrttl rr Slrrlrrrrr'rrl rr,

ltrotrirrl lo !lntrr tltrclt i tliri oti llrt srriil rltrtL it:iti,.lt I ltrcdtttr' ii-. ,'lrirrr'.r/rrtt' J i.

(-)

L)

itrtitti. lttcli.r,''l/rt'r. i 1,.\,\t ,1..1..- ;lr,1trt" r/ri'l,r; iirtttA .lrrtrgr'.li'r' ,it,tt-trir''tl,lr oti Tl ll .:.i

its lt tdiolr. {uti tit( stlii ll rliL's,ttt'(.iitllV,'\l\,'/\/(1. o.i'lltts.lit(1.



-16. ll cttrtn' !Lt tttV cltoci' trtt,1 rlisrrtrr.tl tltril tlu: l'ttttlltl(titil intV l.i uuti urriil r\iitttltttt: tt.l

yt'o"li'55io,ul t isLLt (l ( i ltt'.tttrt llk' t..'oIt )ltuttlj Ci),,,lii,.\s r()r, >irrr,'ttrry,.iilttrissiir;r,:s,r

Itgtl ynrtlitiotn'r irt !ln, ryntr 
'l l!)it ,1',7, i,fi1ti it,illnttrl il.r \1'tttl,ltittu,rh' (,i'(.,r

sr'r'A'irrg ltt lcnniruth, i sh'&clicrrr: t|itlt nrv ltttr .lintt rrrrrl (lC)N l/NL.lL lo ri'r'r'rt,e /r'Srri

5rr1,irrs rrl NC) c'()S-I't"lutrgtrl ou ll:lt',t: btt tt"trl ol ,ut it('oiiL' tor.!i't's.

'/'fu1'./irregtrrrrg is.lirrllrr inrllttssr,ti bV tlr .in'l;ittg lf i'rl(ttiott tlntl irhik !ltis
(lnnrylairtl is still htlitrt ) ()L/, tlr,' i'(ru rtntr.' l'.Lnttltlttitrttttl::l't!t',i llrn! ilrrrr ln;v

In'ocaaiel kr lltc 5t'tttlt'11: /1rr/1;r' rt l)i'liliott irl.lrrillsl tttry lnt linti rl,lr/ [rUririi: t<

Sllnllort rlrilorrtlr:s. I lnit yrl lt) h{' .s(rritrl u.ilh tht,irrir/ J)t,lilitur.

J8. /l .srrrl, llu' Ptlitiotrcrs lmi't rtt rirvd 1)roitsriLtn:,l .firsi C/dss ltgrl rryn,*trlttliott
(ltnsiully lrtt'rtrtsr' o.l' lln'ir lmt,ittg srtl.'[r'rrtl y'turrt1i, ttnd oul ol' ,rhirlt thrrl lnri,c .fiilci
Itt ttpprednlr !l : lotrc sttriitrg liligttiiLttt .li,r ( /()s. ,() .10 tl*tr; iinuol l\ rcnnntt't lrt!
itt lirt trttrrttu'r l/rr'y srr;-3.gcsl. 7'lr t'orttlluittttttl: litt )nV iutt, tl' n'iitillbr). ottl Lt.l'))l

ollrrrrs rrrt ttr9rfile.litl, ht!ttllt/ itt<ottsiltnrlt tttrl ,,xrli( r()lrs irt lln'ir C.ott4initt!.

49.'l'lt stid Cr.unplnirrl is.li'it'ol<ttts. /,1,-1.: lrr'r'il ilnd d.nriV, i lrti,t n,ttdtrei rntl

l.rt'olirssiotln'l s.'r?'id'.s lttttittul rttrl Lttli itr !ltis rrttrllar.'l l1y (-.lttttylnrttl (),/!/,/ /o l,('

r/is rrr issr,/.

Tlttttli rlttt t

erely,

J.,,I-fAR oN KINYANJUT & CO. ADVOCATES

/\t ltt(l tk'fi!s

I
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twuor Noooe tia O P Ngoge ll Assor:rales Advocales S 537!i o1ngrs v .l Nanrada Srnroni Li:-: Narnarla d Cc Arjvccates 6 725 others i20

L
lJK E NYn

REPUBLIC OF KENYA

IN THE SUPREME COURT OF KENYA

AT NAIROBI

(Corcm. Rawal. DCJ. T'tnoi. ll.trahint Ojwatry & Ndungu. SCjJI

PETITION NO. 13 0F 2013

.BETWEEN.

1. PETER ODIWUOR NGOGE T/A O.P. NGOGE & ASSOCIATES ADVOCATES

2. MOHAMMED OMAR MUSA & 5378 OTHERS. ....APPELLANTS

.AND-

1. J. NAMADA SIMONI T/A NAMAOA &CO.AOVOCATES

2. MICHAEL KIMONYI & 595 OTHERS

3, J, HARRISON KINYANJUI T/A J. HARRISON KINYANJUI & CO, ADVOCATES

4, LOURENCE KYALO NDUTTU & 124 OTHERS

5. KAPLAN & STRATTON ADVOCATES

6. KENYA BREWERIES LIMITED.......... ....,.........RESPONDENTS

(Being an Appeal ansrng frcm tlle Rulitry arfi ordcts ol tle Court of Appeal ai Naiobi (Gilltin1i

Warsane & Musinga JJA) dated 19tt'Novenber.2C13 tn Civil Applicaiion No. NAI 51 of 2013)

BULitla

INTRODUCTION

tll This Ruling emanates from hvo Notaces of Prelrrrrrnary Obiection. one filed by the 5'r and 6r"

respondents, and the other by the 1"' arrd 2" responclents. rn objection to the appellants Pet(lon of

Appeal filed on 2d Decembet.2013

tzl The appellants herein fileo a pelitron in the Sup-erlre Coun. on 2"' December. 2013 seekrng to

appeal against the dectsron of the Coud of Appeal

7
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rwttor Nqoge Ua O P Ngooe & Assocrates Advocates & 5379 olhersT -r Namada Sin)oni l/a Nanla(l;i {i Co i\(lv0cates & i25 otrrers [2C

[3] The ruling of the Court of Appeai whrch is Ihe suoJ.jr:i of thrs petrtlon enranat€cl frorn an applrcarion
for an order that the Notice of Appeal dat€d 16:r' December. 2011, filed on the san]e dav t)e slruck our or

be nrarked as withdrawn. The appellants herern had frled the Notice of Appeal intenclinq to apoeal
against a Rulrng cf the High Court daten 1 6'n Decemfier . 2011 lAng.awa. J) that had attowed some
parties ,orned in the suit as plaintitfs to be represented by the firnl of M/s Kinyanjui & Co.
Advocates, insteacj of M/s O P Ngoge & Associates v/ho were representing all the plainliffs jointly

[4] The Court of Appeal rn allowing the application for withdrawal observed that this was. 'a case wt,e/.e
lhe applicants who filed a notice of appeal ancl obtained an order for stay o{ proceedings of tleir High
Cottrl sLrit had applied for the striking out or vlilhdrawal o( the nolice of appeal ort tlrc grourtC thal tlEy tlo
not intend to appeal against the ruling ol lhe High Coud and lhat lltr intended appeal B now ttme
barred' .

II, BACKGROUND

[5] This Inatter was first filed in the High Court by the firm of O. P. Ngoge & Assocrates Advocales rn

Nairobi H.C.C.C. No. 279 of 2000, on behalf of about 8000 fornrer employees of Kenya Breweries
Limited. whose contracts of employmenl were terminated pursuant to Kenya Breweries restrucluring
process

[6] Due to their large number, and the fact that there existed a community interesr in their suit. ancl for
purposes of expediency and practicality, the High Courl (Hort Wawent. J) ordered ttrat the matter
proceed as a represenlative suit under Order l. Rule 8 of the Civil Procedure Rules. Four plaintifls vrere
chosen to prosecute the suit. on behalf of all the others. As at that time. all the plaintiffs vr'ere

represented by the firm of Ngoge & Associales Advocates, and a notice to ali interesied partres was
issued pursuant to Order l. Rule 8(2) of the Civil Procedure Rules.

fIJ Prompted by the notice. some persons who had an rnterest in the matter, sought io be en1orned as
plaintiffs Some of them appoinled M/s J. H. Kinyanlur & Co. Advocates to represent them in rhe

representative suit. while olhers filed notices [o appear an person.

[8] This development aggrieved Mr. Ngoge who was representing all of the 'original plainliffs- He

raised an objection against Mr. Kinyanjui's appearance in the matter The High Court heard the said
objection and held thus.

"M/s J.H. Kinyanjui & Co. Advocates are no, to file a separate suil because representative action
avoids the filing of multiplicity of suits but instead requires one suit to deal with the rssue ln
question fo r delemination...

I would therefore conclude ancl slale that M/s J. H. Kinyanjui E Co. Advocates are correctly
before this Coutl... I accordingly allow the advocate J. H. Kinyanjui to appear in this mener".

[9] This ruling by the Hrgh Court aggrieved Mr. Ngoge and provoked hirn to file a Notice of Appeat cn
16o December. 2011 and a Notice of Motion dated 23'u December, 2011. berng an application under
Rule 5 (2) (b) ol the Court ot Appeal Rules. for orders of injunction and stay of executlon of rhe said
orders, pending appeal. Rule 5 (2) (b) provrdes lhat the Coun may.

"in any civil proceedittgs, where a notice of appeal has beerr lodgecl in accordance with Rule 75,
order a stay of execution, an injunction or a stay o{ any funher proceedings on such terms as the
Courl may think just."
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rv,/uor Ngoge Ua O P Ngoge 3,qssocrates Advocales & sat/9 others v J Namada S{nronr i/a Narlraaja rl L^o Advoertes & i25 {)thers [2u

[10] The Coun of Appeal (8os,re. Karanla & Maega. JJA) considered the grounds applicable to the

granting oi stay of executron, and held inter alia

"We are safisf,ed lhat lhe lsslie of the legal represenlaton ol the oaftes leren $ a pentrcnt one and

the same oughl lo be canvassecJ on appeal. lt is regrettable fhat splitting tlis n@tler would <lefeat lhe

very purpose ol a just and expeditious determtnalan ol the suil in a ntatrter llnl vill nat hreed a

nt,lltplictty of suils aising {rom lhe sanre cause of action. ln our view. however. and given lhe stronq

settinents expressed by counsel, il trill not be practically possible {or the su before tlie Hryh Courl to
proceed before lhe lssue of represenlation in th$ malter is sorlec, orll So il we do not granl the stay

prayed for, tf,ere is the rlsk of the sult ln the High Court being concluded without proper
representation of some of the parties who have already come on record",

[11] The upshot oi the Court's decision was that the nrultet rvar- /o /)e stayed until lhe ,ssre of legal
tepresentatio,l waulci be sodecl out. Mr. Ngoge was further aggneved by this decision in as far as the

Court of Appeal granted only the order for stay of execution and not the olher orayers in the Notice of

Motion.

[12J Dissatisfied with the decision of the Court of Appeal. Mr. Ngoge filed Supreme Court Petition No 3

of 2012, Lawrance Nduttu & 6OOO Others v. Kenya Breweries Limited and Another [2012J el<LR

seeking inter alia. a declaration that both the High Court and Court of Appeal vrolated vanous Articles of

the Constitution; and he sought general damages against the respondents. He also sought an Order

from this Court allowing his application o{ 23'd December. 201 1 filed in the Court of Appeal, and {urther

directions from this Court to the eftect that High Court Civil Suil No. 279 of 2003 should be heard

urgently and on a priority basis

[13] The respondents oblected to the appeal by filing two Notices of Preliminary Objection. on grounds

nter atia. thal lhere vras no leave sought and/or granted lo appeal lo the Supreme Court; and that the

Court lacked jurisdiction to entertain the matter.

[14] This Court. in a Ruling delivered on 4tn October. 2012 declined to assunre jurisdiction and held that

'ln view ot the reasons proffered. we decline juisdiction in respect of this Appeal. Tlrc appellanls would

be wetl advised lo take advantage of lhe stay granled by the Courl o{ Appeal. which stay they

l/renrse/ves sought. They should scek a quick disposal o{ lhe issue of legal representation [as
directedl by the Court ol Appeal, so that proceedings in the main High Courl Case No. 279 of
2OO3 can commence expeditiously. 7f,/s,s ll,e only logical co|rrse of action open lo lhe appellants,

We have no doubl in our mnd thal what all lhe appellanls crave for in lh,s,natlefus the quick conclusion

of the rnain suit cLtrently stuck al lhe High Court so that each ol them can move on with life'.

[15] Meanwhile on 25ti January, 2013 the firm of Namada & Co. Advocates |iled a notice of change of

advocates. so as to assume acting for son?e of the responctenls. Subsequently thereafter. on 28ri

February, 201 3, Namada I Co Advocates liled a Notice of Motion to strike out the Notice of Appeal that

had been filed by O.P. Ngoge & Co. Advocates. This is the application that led to the Court of Appeal's

Ruting. striking out rhe Notice of Appeal daled 16n December. 201 1 . which forms the substratum of lhe

current Petition before us.

III. THE PETITION

[16] On 2"d December. 2013 the appellants filed their Petitron to this Coun ,n \ryhich ihe'/ aver!'ed lhai

the iearned Judges of the Court of Appeal had contravened the provrsions of Artrcles 10. 19.20.21 ,25.

1 2
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27,28, 42. 43, 4i. 48 and 50 of the Constrtution. as welt as Artrcles 3. 5. 7. g 14 and 22 of the Afrtcan
Chader an Human and Peopte s Rlglrts. They ciled 22 grounds in support of their petition. ou ining the
various ways in v;hrch the Judges cf Appeal erred in lavy and fact

[f 4 The appellants sought, rn summary, the followrng orders:

(i) that thts appeal be allowed. and lhe Ruling and Orders ol the Court of Appeal dated 1g'h November,
2013 be set aside ex debito justitiae.

(ri) that the Deputy Regrstrar of the High court be directed to suppty the firm of o. p. Ngoge &
Associates with ceniRed copies of proceedings and Ruling in Narrobr HCCC No. 27g ol2oo3, oaieJ t0,,,
December. 201 1 tc enable him to lodge a Record of Appeal in the Court of Appeali

(aii) that regal fees be paid ro Mr Ngoge of M/s o.p Ngoge & Associales for work done:

[18j The respondents filed tv/o notrces of preliminary objection, The first one was filed on 17rh
Oecember, 2013 by the 5rh and 6h respondents. Their objection lay on the singular ground that no leave
to appeal was applied for, or granted to the appellants by the appellate Court or the Suprerne Court. The
second one was filed on 13r" January, 2014 by lhe 16r and zt"d respondents, citing three grounds of
objection:

(iv) that general damages be pard to the appellants. for violation of their funcjamental rights. as protected
by the provisions of the Constitution. and

(v) that costs be awarded to the appettants

(i) that the appellants did not seek and/or obtain leave

(ii) lhat the lst respondent acting in his capacity as advocate for lhe /'d respondent. cannol be mado
party to, and be prosecl ed in proceedings lo which he was not pany in the High Courl:

(iii) that the petition does not meet the threshold for a nlatter to be adjudicated by the Supreme
Court.

[19] The matter was mentioned before the Deputy Registrar on the 1Srh January, 2014 tor direclions.
Mr. Ngoge indicated his intenlion to move the Court tor leave to file further documents. and to request for
a full Bench of the Court The Deputy Registrar indicaled that the matter would be heard by a two-Judge
Bench on the 23'd January, 20'14

[20] On 23'd January,2014 the matter was placed before a two-Judge Bench of this Court; but while the
other parties were ready to ptoceed with the prosecution of the preliminary objections on record. Mr
Ngoge asked for more trme to file a supplementary Re:ord of Appeat, and that all parties be directed to
file rvritten subnrissions. to which he v/ould respond, before the preliminary objections were heard.

13
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[21] The Court granted Mr Ngoge's request for additional time, and the prehminary objections were
canvassed before the Courl on 13$ March. 2O14.

IV. SUBMISSIONS

(a) Submissions for the dh and 6th Respondents
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[22] Leamed counsel Mr. Gachuhr, for the 5'r'anci 6'- respondents. opposecj the oetition solely orr iire
ground that leave to appeal was not obtained by the appellanl from the Court of Appeal or this Court He

relied on writlen submissions dated 27v January, 2014 and filed on the sanre date. and the bundle of

authorities filed in Court on lhe 21sr January,2014.

[24] lt v,,as counsel's submission that thrs Court lacks jurisdiction to entertarn the appeal. anc he cited

Section 
.15(1) 

and (2) of the Supreme Court Act. 201 i whrch requrres lhat leave to appeal be obtained

before a person tiles an appeal to tl)is Courl 
-sate 

for matlers requiing the inlerpretation or applicetion

of lhe Constitution. for which leave rs not requrred.

[25] Counsel cited the decision of tlris Court in Lawrence Ndutlu & 6000 others v. Kenya Breweries
Limited & Another, Supreme Courl Petitron 3 ot 2012 (paragraph 28):

"The Appeal must originate from a Courl of Appeal case where issues of contestation revolved
around the interprctatlon or application ol the Conslitution. tn other words, an appellant must be

challenging the interpretation or application of the Constitutiott which the Court of Appeal used
lo drspose of the nratter in that forum. Such a pafty must be faulling the Courl of Appeal on the

basis of such interpretation. Where the case lo be appealed frorn had nothing or litlle lo do witlt

the inlerpretation or applicalion of tlre Constilution, it cannot suppott a further Appeal to lhe
Supreme Court under the provisions of Article 1fi6)h)."

t26l Also cited was the case of Peter Ngoge v. Honourable Francis Ole Kaparo and 5

Others, Supreme Court Petition 2 of 2012 (Peter Ngoge case)in which the Court held that:

"... the appellate jurisdiclion of the Supreme Coud is defined clearly enough under A,rticle 163 o{
the Constitution, and S, 19 of the Supreme Courl Act - and tlrat the petitioner's case which has

been Brought withotrt the leave ol the CoutT of Appeal, falls outside the jurisdiction of this Court
At the prcliminary stage, lherefore, we drsmiss the petition and order that the petitioner shalt
bear the incidental costs of the other parties."

[27] Learned counsel, Mr. Gachuhi for the 5'' anci 6h respondents, submitted that no leeve to appeal

had been granted to the appellant as required under Section 15(1) of the Supreme Courl Act. 2O11, and

he urged tlrat Section 15(2) of the Suprenre Court Act, 2011 did not apply, since lhe appellanl's claim

llal ceiain provisbns ol the Conslilulion were being violated, had trct been ratsed n lhe CoutT of
Appeal. He urged the Court to strake out the petition with costs, for being incompetent

fb) Snbmissio ns for lhe 1't and ld Respondents

t28] Learned counsel. Mr. Namada for Ihe 1'r and 2nd respondents. relred on his wntten subnltsstons

filed on 28rh January. 2014. He had elaborated two major issues, as the basis for contestrng the appeal

first, that leave to appeal was not sought and/or granted. and seccndly, that the loinder of J Namade ,a
Namada and Company Advocates as the l3trespondenl. is fatal, as rl amounts lo enjoining an advocate

in an appeal frcm a decision,n resp€ct of vthrch he had nol been a pany. lltough he had been cor,,)sc/

for one ol the pafties.
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[23] Counsel submitted that. from the documentation filed in Court, it emerged that the question before

the Court of Appeal was unrelated lo lhe nlerprelation af lhe Consliluliort, and neither did il raise any

issue ol generat public imporlance. Counsel perceived the motion as just a bare application by the 1!'

and 2nd respondenls. to either strike out or withdraw lhe notice of appeal
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[29] Counsel submifted that the central rssue rn tha appellate Court had been, whether the notice oi
appeal filed shouid be struck out, or withdrawn. l1s indicared rhat the 2'r resooncienl did nor v/ish to
appeal, but only lo proceed with tlrc nvin suil penCing at lhe High Cou1 since 2003 Counsel urge6
that since an order of stay of proceedings at the Hrgh Courl lvas tn ,orce. only a vt ttclrawal or strikng out
of the appeal, would allow the Htgh Court case io proceed. Counsel urged thal hrs position was
strengthened by the fact that, as of now, no steps hact been taken to lodge an appeat in the Couri of
Appeal: and so. the Notice of Motion should nol be allowed to stanci. v/efi after the 60 days specified in
Rule 82 of the Court of Appeat Rutes, 2010

[30] Moreover, leamed counsel urged, the appellale Coun had already struck out a notice of appeal,
after which the applicants reverted to the High Court. seeking a hearing date for therr matter.

[31] Learned counsei, for greater effec(, urged that the rTraller before the Coun of Appeai was not one
dealing wth tne tnlerpretation or application of the Constitution. nor haci rt been cenified as one of
getBral public impcrtance-and so it was a matter that. in every respect, drd not fall within the Supreme
Court's jurisdiction. He urged, besides. that the Court of Appeal coutd effectively resolve the question
with finality. Counsel reinforced his argument with the findings of this Court in the LaMlrence
Nduftu Case, and the Peter /Vgoge Case.

[32] He submitted that the appeal was based on a matter that was before the Court of Appeat-a matter
in which the 1st respondent acled as an advocale for sonte ot the titigants in the mauer. lt is for this
reason, he submitted. that no new action can be founded against the Advocate in person. so as to make
the advocate a respondent, or party at the Supreme Court, a naterial depafture lrom the cause lrrat was
liligaled al the Courl of Appeal. Learned counsel urged that it was a trite principle, that vrhile advocates
are conducting matters lawlully in Court. on behalf of their ctients, they are insulated from personal
Joinder in such proceedings.

[33] lt was learned counsel's perception that his denomrnation as a party \.ras meant to intimidate
counsel, hamper their professional actions, and frustrate the cause of justice. Such an endeavour.
counsel urged, amounts to abuse of process. He asked this Court to strike out the name of counsel from
the proceedings, and to mulct Peter Ngoge (Advocate) in costs personally.

(c) Submissions for the ld and 4tt' Respondents

[34] The 3'o and 4tn respondents were represented by learned counsel, Mr. Krnyanlur, who supported all
the preliminary ob.jections to the petition. Counsel submitted that though he had opteo not to fite an
independent ob.iection. he associated himself fully with the objeclions pursued by the other respondenls;
and he prayed that the Petition of Appeal be dismissed with costs.

(d) Appellants 'Response to the Pre!iminary Objections

[35] Mr. Ngoge, the f iappellant 
and counsel for the 2'c appellant, filed his submissrons in response to

the preliminary ob.iections on 4tn February,2014 contendrng thal the Supreme Court decisions being
relied upon by the respondents (Lawrence Nduttu, and Peter Odiwuor Ngoge v. Francis Ote Kaparo
and Five Others) 'are currenlly under review by the Afncan Commissron on Human and people's

Rights", as he has contested their validity before thal Commission. on lhe basis that they were
delivered by a Bench of two Judges. contrary rn his opinion, to the provtsions of Artrcle 163(2) of the
Constilution. Learned counsel. however, as we woJld remark, while attribr.rting his contest ro lhe
framework of the Africarr Charter on Human and People's Rights, and rvhile averring that the Supreme
Court's past Rulings are under review before a sLr pra-,ralional hunran flohts entity. did not address the
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structural lank betri/een the domestrc ano the regronal arortral or adiudrcatory agencies. such as coLilo

bear a hierarchical bond. lvith its essential operalronal dynamics, and with lhe decision-makrng process

o{ the Kenyan Courts, founded upon t}re people's sovereignty (Arlicle 'l(3t (c i of th€ Constitution ol
Kenya. 2010)

[36] Mr. Ngoge submrtted that no leave vras required for an appeal since Articles 22 ancj 258 of lhe

Constitution give evely person lhe right lo ilslilute CoutT prcceedngs. clatming violalion or nfnngemenl

of a igllt or lundamental lreedont in the Bill of Rights He urged that under Article 163 (4Xa) of the

Constitution. this Court is under an obligation to hea: the petrtion. withoul any condition regarding the

grant of leave Learned counsel did not, however, demonstrate lhe manner in which his grievance fell

under the rubric "fundanrental rights and freedoms,'. or in which it presented an rssue of constitulronal

interpretalion or application falling within the terms of Article i63(4) (a) ot the Constrtution

[37] Mr. Ngoge subnritted that the respondenls' argument that the issues on appeal must also have

been issues at the Court of Appeal. and must have r?volved around the interpretation or application ol

the Constitution. for them to be canvassed before this CoLrrt in exercise of its,urisdiction under Article

163(4) of the Constitution, was nol tenable--for being unduly narrow. apart from having a "limtting

effect on fundamental human rights."

[38] As regards joinder of Mr. Namada Srmonr lad'/ocate) as a party. Mr Ngoge submitted that an

advocate is not immune from legal proceedings if, while representing his clients, he violates the

fundamental Human Rights of olher persons He contended that Mr. Namada had curtatled the

fundamental human rights of the appellanls. And ne submilted that tne law pernlits any person

dissatisfied with the proceedings and Ruling of the Court of Appeal. to apply and have it reviewed. or set

aside, by the Supreme Court. He asked this Coun to dismrss the preliminary objections with costs, and

to grant him leave to iodge a supplementary record of appeal

V. ISSUES FOR DETERMINATION

[39] The case, as presented by the parties. raises the iollowrng issues for deternlination by this Courl

(a) whether leave to appeal. as required by Atlicle 163(4)(b) of the Constttution. tvas necessary;

(b) whether the maner rn rssue is one of cotlslilttltonal nlerpretalion and/or application. hence lalling

within the junsdiction of lhis Courl uttder Article 163(4)(a) ol the ConstitLttion.

(c) what is lhe implicalion of joincler ot aD advocale as a parly lo a suii in which he is representng a

pady"

(d) does lhis Coud have junsdiclion h tltis natter"

VI. ANALYSIS

(a) Leave to Appeal: Was il necessary"

[a0] Thrs Court's appellate Junsdiction rs provrded ior in Anrcie i63 (4) of the Constrtution thus

"Appeats shall lie from lhe CourT of Appeal to the Supreme Courl-

(a) as ol right in any case involving tlrc interpretation or application of this Constitution: and

16
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(b) in any othcr case in which the Supreme Courl, or the Court of Appea!, certifies thal a mafter
of general public importance is involved, subject to clause (S).,,

[a1] The 56 and 6'h respondents ob1ecled to the appeal solely on the ground thai /eave to appeal was
nol sought and/or granted. This was also the ground on lvhich the appeai was contested by tre .1,'anc

2nd respondents.

t42l lt is qulte apparent that, in thear submissrons. counset proceeded on the assumpiron that, the
appellant may have premised his appeal on the argunrent that it involved a natter of -oenerat 

pubtrc
imponance.

[43] lt is noteworth'/ that the appellanls have not irtctrcated utfler which provisrcn(s) ol the law they have
solrghl to rnove lhis Cottrl. Had lhey indicated this on the face of their pleadings. then the respondents'
argumenls wottld have been of focused design, as they would have addressed the specitic legal
provisions rnvoked. Thrs Court has held in Hermanus Phi ipus Sfeyn v. Giovanni
Gnecchi-Ruscone. Supreme Court Application No.4 of 2012, that:

"lt is trite law that a Coutt of law has to be moved under the correct provisions of the law".

[44] The appellants tag thetr pleading -Pelition of Appeal," and indicate that the same rs brought
undet Rule 32 o{ the Suprcme Courl Rules. This Rute deats with service of appeal. and provides thai:

"(1) An appe,tant shall, within seven days of lodging a notice of appeal, seNe copies of the
notice af appeal on all percons directly affected bythe appeat.

"(2) A person upon whom a notice of appeat is served shalt-

(a) within tourteen days of receiving the notice of appeal {ile a notice of address for sewice
which shall contain tlrat persor,'s contact detaits including tetephone numbers and emait
address, in the registry and serve the intended appellant with copies of the t otice; and

(b) within a furlher fourteen days serve a copy of the notice of address for service on every
other person named in the notice of appeat.,,

[45] Clearly, this Rule is a procedural one. lt is not a substantive provision bestowing upon the
aPpellants lhe entillement to move the Coutl for the orders sought. A litigant who comes to Court.
invokes a speclfic jurisdiction of that particular Courl. lt is rmperalive that heishe indicates the particular
provision ol the Conslitution and/or statute that gives the Court the jurisdiction that he/she lnvokes This
rs a vital foundation of all litigation: the suitor who seeks lhe constitulional good of rights-remedy. and
cortsiders himself or herselt entitled to claim [rom the peopte's linited disptle-settternent resources. is
under obligation lo cotne in good faith, vlith a case lounded on conviction. anci rc compiy \yith the lav,,
regarding the invocation of JUrisdiction.

[46] Therefore, it was incumbent upon the appellants ro indtcate in their petition whrclr of the hvo prongs
of this Court's appellate jurisdiction they rnvoke Srnce the petition filed before thrs Court is trtled
-Pelition of Appeal" we, by virtue of Article 159 of the Constitution. have consrdered thar the farture bv
the appellants to indicate the provisions of the Constitutron relied on, is not, in rhe circurnstances of this
case. a fatal omission. because we are aware that it is ..he ap}etlate jurisdiction of the Court that rs beina
invoked. This position, however, rs qualifiecl. insofar as jurisdictpn $ an inlegrct element t1 any
proceedingrs; and ihus, the enabling provisiorrs of the lavy ought to be citeC rn the pteadinas. by ihe party
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movinq the Court

[47] Upon perusal of the petition lhere is no indication thal the appellants had srgnalled that therr appeal
rarses a matter ol general publtc rnpodarrce. so as to warrant grani ol leave, betate appealrng to thrs

Court. Had such an averment been made, then leave to appeal rvould lrave been an irnperative

condition.

[48] This disposes of the trrst issue. as to whether o, not leave to appeal was necessary We hold that

since the appellants had not pleaded that their appeal involves a rnatter of general public importance. the

preliminary ob1eclion made in that regard fails

(b) ,s this a matter of Constitutional lnterpretation and/or Application"

[49] Having held that the appellant did not invoke the appellate jurisdiction undet Anicle 163(4)(b) of the

Constitulion, we have to consider it the matter before us is one'involvit'tg conslilutiotal applrcattot)

at)Aor applicalrbn. ' such as gives the appellants a right of appeal under Anicle 163(4 )(a) of the

Constitution.

[50] Counsel for the 1't and 2"c respondents submitted that rt was beyond peradventure. that the

question before the Court of Appeal was not one even renrotely dealing with lhe interprelation or

application of the Constitution. The question. it was urged, was purely procedural, and resting wholly

within the ambit and confines of the mandale of the appellate Court. Counsel submitted that rt was a
nratter whrch the Court of Appeal was properly and effectively seized of, and could adiudicate upon with

finality.

l51l Counsel cited the decrsions of this Court, Lawrence Ndutlu, and Peter O. Ngoge v. Hon.

Attomey- General & Olhers, in support of his argument that no amount of invocation of the Constitution

could change the character of the case lodged with the Court of Appeal.

[52t ln response. counsel for the appellants submitted that their lundanrcnlalnghts had oeen breached

by the appellate Court, and that, by virtue of Articles 22 and 258 of the Constitution, they required no

leave, to ventilate such breaches before the Supreme Court, Counsel contended that the appellants had

a right under Article 22 ol the Constitution. to institute proceedings at lhe Supreme Court, claiming thal a

igh! or fundantental freeclont in llre Bill of ights has been denied, violated, infrin-oed or is threatened.

He submitted that the rights of the appellants havrng been breached at the Court of appeal itself, he

coutd not then be called upon to revert to that Court. or the High Court vr'hich is a lower Court.

[53] The scope of ihis Court s appellate iurisdrction was considered in lhe Lawrance Nduttu Case rn

which. coincidentally, the'l'r appellanl herein. Mr. Ngoge. was counsel on record for the applicants. He

rarsed the same arguments, that he brings up in this matter. We would adopt the holding in the Nduftu

Case. rvhich rve afiirnr as representing the current state of the law (paragraphs 26-28)

-(26) Mr.Ngoge has urged lltztl whenever a citizen alleges n his pleadings before the Suprerne Courl

that the Higlr Courl ancl Coutl ol Appeal were complrc in tactlitatary violations of his fundamental Huntart

Rights. the Supreme Couft autontatically assunres jurisdiclbn v,,ilhot,l the necesslly of leave in order lo

uphold lhe Constilution. llunratt rigllts and the rule ol law. Anythng to the Contary would be

unconsltllttional at)d relrogressive. We undersland Mr Ngoge lo be arguing lhat a fitere allegalion of a

viotatioi o{ human nghts automatca y bnngs an inlended appeal wilhitl lhe antbil of Article 163 (4) (a.l ol
the Constitution hence dtspensing with the need for ieave under Article 163 (4) (b) of the Consl ulion.
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'(27) With respeci. but finn convEtrcn we cJ$agree \utli llts contentton. Strch ari approact.t as /s lrrEreo
by counsel i adopled. v/oulcl contpletely tlefeai tlle true intenl o[ Arlicte 163 (4) (a) oi the
Constilttlion' This Article nrust be seen to be taying dowrt the principle that not at! inlended
appeats lie from the Court of Appeat to the suprente Court. only those appeals arising trom
cases involving the inlerpretation or application of the Constitulion can be enterlained by the
Supreme Court. The only other instance when an appea! may lie to the Supreme Court is one
contemplated under Adicle 163 (4) (b) of the Constitution. Torvards this end. it is not the merc
allegation in pleadings by a paiy lhal clothes an appeal vrith the allributes of constilutional interyretatian
or application.

"(28) The appeal ntust origrnale f rom a Couft of Appeal case v,/here lssues of conleslaliorr revolverj
eround lhe interprelation or application of the Conslituion. ln olhet worcts. an appellanl musl be
challenging the inleryrclatton or apploation ol the Conslitulion which the Couft of Appeal used to
dispose of the nratler in tlat forum. Such a pafty must be fautting lhe Courl ol Appeal on lhe basls of
such interpretation. Where lhe case lo be appeatect front hacl nothutg ot little to do tlith the interprelation
or applicalion of lne Consliluliott il cannot suppot't a fufiher appeat to the Supreme Coutl undor the
provisions of Atlicle 163 (4) (a). tf an appeal is challenged at a preliminary tevet on grounds that it does
not meet the threshold in Atlicle tfi () (a). tlle Court mLtsl determine that cha enge before deciding
whelher to eulenain lhe substantive appeat or not. gut the Coun need nol vlail lor a prelimnail
obieclion before applying the test of admisst:bility in Afiicte 163 (4) (a). tt is the Couft,s duty as the
ultimate custodian ol the Conslilution to satis{y itsetf lhat the intended appeal meets the const ut@nal
lhreshold [emphasis supplied].

ln arriving at this decision, the Coun reaffirmed its earlier decision rn the Peler /Vgoge case.

[54] lt is worth no:ing that these are the same cases that the respondents have cited as aulhorities rn
support of their objections. on the issue of iurisdiction. The decision in lhe Lawrance Nduttu case has
been mentioned with zpproval by this Courl, in the mcre recenl case. Gatirau peter Munya v. oickson
Mwenda Kithinji & 2 Others, Sup Courl Applicalion No 5 of 2014, in which the Court stated,
(paragraph 69) thar.

"The imporl of the Courl's stalemont in the Ngoge case ,s that wt erc specitic constitutiona!
provisions cannot be identified as having formed the gist otthe cause af rr,e Court of Appeal, the
very leasl an appellant should demonstrate is lhat lhe Coua's reasoning, and the conclusions
which led to the delermination of tr,e issrre, p.rt in conlexl, can properly be said to have taken a
trajectory of constitutional interyretation or apptication,,.

[55] We agree with counsel for lhe respondents, since we find no reason not to apply the decistons
being thus cited. This rnatter. we believe. has not talien a traiectory of constitutional interpretation or
application. As set out earlier{n, this matter involved the exercise of the appellate Court's discretion
under Rule Bl of the Appellate Jurisdiction Rules, to strike our a Nohce of Appeat. That issue, clearty,
involves no constitutional interpretation and/or appltcatton. We are persuaded that the lssues raised bv
the appellants do not meet the constitutronat threshotd in Articte 163(4Xa).

(c) Does the Supreme Court have Jurisdiclion in this matter"

[56] This Court has on numerous occasrons pronounced itself on the nature of the appellate,urisdtctron
conferred upon it by the Constitution. whrch is the only appetlate ;urisdicrion that it may exercise

[57] fhe said ,urisdiclion is enshrined rn Artrcle 163(4) of the Constilutton. which stioulates that
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"Appeals shall tie from the Court of Appeal to the Supreme Court -

(a) as of right in any case involving the inlerpretation or application ol lhis Constit.ttiotr: and

(b) in any other case in which lhe Supreme Courl. or tlte Court of Appeal, certifies that a matter of
general public importance is involved, subject to clause (5)."

[58] Section 1 5 of the Supreme Court Act. 201 1 provides that

"(1) Appeals to the Supreme Coutt shall be heard onty witll the leave of lhe Coun.

"(2) Subsection (1) shail only apply to appeals trom the Courl of Appeal in respecl of matte6
retating to lhe interpretation or application of the Constitution"

t59] ln Re Ir,e Mafler of the tnterim tndependent Electoral Contmission. Supreme Courl

Conslitutional Application 2 of 2011 this Court cited with approval. the decrston tn Owners o{ Molor

Vessel ,Liltian S'v. Cattex Oil (Kenya) Limited [1989] KLR 1,lhal "jurisCtciion is everythitlg Wilhout

ii. a Couti has no power lo ma4e one more slep." ll observed that.

,'The Littian 'S' case estabrishes that jurisdiction {lows from tlre law, etrd tho reciPient-Court is

to appty the same, with any limilations embodied therein. Such a Coufi may not arrogale to itself
jurisdiction through the craft of interpretation, or by way of endeavours to discern or interpret the

intentions of Parliamenl, where the wording o{ legislation is clear and there is no ambiguity. ln

lhe case of the Suprene Courl, Court of Appeal and High Cour1, their respective iurisdictions are

donated by the Constitution."

[60] Similarly, the Court. in Samuel Kanrau Macharia & Anolher v. Xenya Comntercial Bank Linited

& 2 Others, Supreme Court Application 2 of 201i remarked (paragraph 68) that'

,,A Court's jurisdiction flows from either lhe Conslitution or legislation or both. fhus, a CoutT of

law can only exercise Jurisdiction as conferred by the constitution or other writlen law. lt cannot

arrogate to itsett jurisdiction exceeding that which is conferred upon it by law. ... the issue as fo

whether a CoutT of law has jurisdiclion to entedain a matter before it, is not one of mere

praccdural technicatity; it goes to the very heart of the matler, for withoul iurisdiclion, the Coutt

c a n nol entertai n any proc eedings. "

[61] tt is vital to determine, at this preliminary stage, whether this court has jurisdicticn :o entertain the

appeal |iled, lt is clear from Article 163 (4) (b) of the Constitution that. before this Court entertarns an

appeal from the Court of Appeal, such a maller must have received certification as one that raises an

rssue of general public importance However, as stipulated tn Article 163 (4Xa) of the Conslilulion. if an

appeal concern s lhe inletprelation or applicatian of the Coltstitttliot). no certlfication is required. and the

appeal lies to lhe Supreme Court as of right.

[52] Consequently. it is important for us to deternrine whether the intended appeal is one that invokes

the appeltate jurisdrction of this Court as stipulated unoer Article 163(4i(a), or (b) of the Constitution. Mr.

Ngoge urged that the appeal rarses constitutional rssues. particrjlarly as regards lhe nghls and

lindamental lreedons ol the appellants

[63] ln his response to lhe orehnrinary objecrions raised. fu1,'. Ngoge crted. albeil al ditfering moments.

Adicles 22, 25. 27 , 43.48 50 158. 258 Of the Constitution, es ihe provisiorls contravened. hence givrng
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rise to the appellants' rtght to appeal He contend3d ihat ri v/as rn view oi the a eged co,.rstrtuttonal
contraventions, that the appellants could appeal as a rnatte, of right u der Artrcle 163(a)(a) 

-anci 
ilence

leave to appeal was not requrred

[64] This Courl has in the pasl signalled the neecj to exercise €ution in admitting appeats as a
safeguard forthe exercise of their proper.jurisdictions by other Courts ancj tribunals. ln the peter /Vgoge
case, we thus held (paragraphs 29-30).

"The Supreme Courl, as the ultimate judicial agency. ought in our opinion, to exercise its powers
strictly within the jurisdictional limits prescribed: and it ought to safeguard the autonomous
exercise of the resPective jurisdictions of lhe other Courls and tribunats. tn tho instant case, iI
will be perverse for this Court to assurne a jurisdiction which, by law, is reposed in the CoutT of
Appeal, and which that Courl has duty exercised and exhausted.

"ln the intarpretation of any law touching on the Supreme Court's appeltate jurisdiction, the
guidlng prlnciple is to be that the chain of Courts in the constitutiorral set-up, running up to the
Court of Appeat, have the professional competence, and proper safety designs, to resotve a!!
,rtatters turning on the technlcal complexity of the law; and only cardinat issues of taw or ol
jurisprudential moment, will d*erve the further input of the Supreme Court.',

[65J ln relation to the proper forunl to raise const,tutional issues lhat are integrally linked to the ntatn
cause, this Court held in Erad Supplies & Another v. Nationa! Cereals and Produce 8oard, Supreme
Corrrt Petition 5 oi 2012 (paragraph 13A) that:

"ln our opinion, a question involving the interprelation or apptication of the Constitutian that is
integrally linked to the main cause in a supeior Court of first instance, is to be resolved at that
forum in the tirst place, before an appeal can be entertained. Where, belore such a Courl, parties
raise a question of interpretation or application of the Constitution that has only a limited bearing
on the merits of thc nrain cause, lhe Court may decline to determine tlre secondary ctaim it in its
opinion, this will distract its judicious deternri,ratiot, of the main cause; and a collateral cause
thus declined, generally falls outside the jurisdiction of the Supreme Courl.,,

[66] We recall also the decision of this Court n Lawrence Nduttu, in which we held that only those
appeals arising from cases involving the inlerpretatton or apptication ot the Consl,iulion. can be
entertained by the Supreme Court under Article 163(4)(a), and ',1 is not the mere allegalrcn in pteadngs
by a pafty that clolhes an appeal wilh the attributes of conslilutionat tnterprelation or apphcation " The
appeal must have originated from a Court of Appeal matter rn which the issues for determination related
to the interpretation and application of lhe Constitution

[64 ln the Peter Ngoge case. this Court held that. for a matler to be deemed as raising constitutional
issues, hence invoking Article 163(4)(a) of the Constitution, the Court needs to satisfy itsett that there
has not been a transmutation of issues rn the intended appeal, from ordrnary issues to 'lverghty rssues of
constitutional interpretation'. The Court thus remarked (paragraph 26).

"ln lhe pctilioner's whole argunrent, we think, he has not rationatised the transmutetion of the
issue from en otdindry subiect of leav*lo-appeal. to a meritorious theme involving the
interpretation or application of the Constitution - such thai it becomes, as of right, a mafler
falling within the appellate jurisdiction of the Supreme Coun. On our own, we have atso not
approciated how an interloculory ntatrer as lo the represerflation of partios, could have prevailed
over the petitioner's main cause in lhe High Court, ancl assurned the vitality now being ascribed

a1LL
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to it."

[68] Against suc.t a background of analysis of Jurisprudential dinrensions il rs apparent to us that th€

cause does not came rvrthin thrs Court s appellate .lurisdiction especially as Artrcle 1 61i r 4 ) ol the

Constrtutton contemplates that the rssLres canvassed on appeal before this Court, will be the same as

those that were canvassed at the Courl of Appeal- but not fres, rssues that have not ansen before the

Courts below. We have made it clear that af any constitutional questions artse rn the course of hearing

the matter in the other Courts. they should be raised rn those Courts in the first place. before lhey are

reterred to this Court on appeal. Thrs principle entalls lhat contested issues properly lodoed before lower

Courts. under recognized claim-heads. ought not to lake on, improperly. new apparel. solely so as lo Rt

them within the category of appealable matters be[ore the Supreme Court.

(c) Joinder of Advocales to their suitor-clierrts: What Legal lmplications"

[69] Mr. Ngoge has enjorned himself, learned counsel Mr. Namada. and learned counsel Mr. Krnyanjui

as parlies in lhis matler. by vift.,e of the fact that lhey \',,ere counse, lor the patllF-s in the Couft al Appeal

he claims there were breaches of his and his clients' constitutional rights and fundamenlal freedonrs

and that those in breach included those learned advocates.

f/01 Article 163(a) of the Constitution. rvhich provides for the appellate jurisdiction oi this Court as

regards matters from the Court of Appeal. by no nleans contemplates "appeals rn the form of {resh

matters. wilh nevt parlies lhal were not parties al the appellate Couti.

pl j This Court has pronounced itself on what an appeal entarls. in the Samue, Kan au Macharia case

in which we stated (paragraph 50) as follows:

"(b) An appeal typically lies from a lower to a higher Coud, and entails a reconsideration of a

decision by the higher Court, with a view to reversing it either in part or in toto, or aftirming it,
either in part or in tolo.

"(c) Depending on lhe sttucture of the Caurts, appeals can tie in succession {rom the lowest
Court to the highest.

"(d) An appeal against a decision o{ a lower Court ,s always commenced by a pany who is
aggrieved by thal decision".

It21 Black's Law oictionary 9u' Ed. (2009), defines the term -appeal as -/lro see* revEv' (lron a

lowet coutt's decision) by a higher couti.'

f73l lt follows, therefore, that a person appeals against a decision ol a lower Coun. a d lo a hryher

Coud. This implies that the matter originatrng from the lower Courl, is precisely tlr€ matter that the

higher Court is calbd upon to re-exarnrne- but not a tresh matter. lt is clear to us that anv substantral

change to the coniguration of the parties at the time of appeal. in etfect, alters the design of the cause,

thus creating a freslt nntter, as opposed 1o an appeal. Such a matter. we hold, cannot be regarded as

an appeat, and is not to be entertained by the Coun. to which the puroorted appeal rs preferred. Only in

exceptional circumstances, will persons not partres at ihe appellate Court be parties on an appeal before

this Court, and only with the soecial leave of this Court.

I'r4l ln this matter, not only are ,rew parlies introduceo, but these parlres are ecr!,ocaaes 'rr'ho

represented their clients. the parties. at the Court ol Appeal. ll rs clear to us lhai. when an advocate

)1z- !-
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represents hts or her cltenl rn any matter. hrs or ner pc)srtion rests on a purely ptofessional platforrn. and

such advocate shoulcl not. as a player of a professional role govemed by law, tre errroined as littganl.

whelher in that very tna er or on appeal. in respect of any acls or onlassions in the conduct of the

cause. The advocale. on ihe question ot such Jornder. v/rll benefit from a cover ol privilege. even though

he or she remains amenable to suit for any professronal negligence or maipractice, in a personal

capacity, and in separate action, ln the relevant lrral Courl

f/5j ln the current matter, the clatms by the appellants, cf rrrfnngement of their constitutional rights and

fundamental freedonrs by the respondents (their advocates included), have raised no issues of

pro{essional negligence or malpractice, and even if ihey did, this rvould not be the proper forum for the

prosecution of the cause.

f/61 lt is inapt, in our opinion. for counset to be enjorned as partres in a case rn which they are

represenling parties, or on appeal tn such a matter Actaon againsl an advocate in such a manner, in our

perception, would not be tenable in law, nor would it be in the public interest. as tl cannot be reconciled

with the terms of the Advocates Act (Cap.16, Laws oi Kenya), quite apart from the likelihood that it would

tarnish the image ot the advocates. and bnng disrespect upon the legal profession generally. 8y Section

55 of the Advocates Act.

,,Every advocate and every person otherwise entitled to acl as an advocate slrall be an officer of
the Court and shall be subiecl lo the iurisdiction lhereof ..."

frsl The proper forum for the resolution of the dispute between the partaes is the High Court. rvhich

should in principle, set it for hearing and disposal on lhe basrs of priority, in view of the fact that it has

been pending for many years, and has orr thrs accorlnt occasioned prejudice to the parties who had

moved that court.

f/91 We have been moved by the complexity of thrs matter. snd by the concern lhat the innocent

parties who had come before lhe Court have louno no solution. lor so long. We beheve that ihe

processes of the law are not desrgned merely to settle JUristic equations but to serve as a conveyance-

setting for the satisfaction of claims of ,,ustrce. ln that spirit, we advise that counsel involved in this

matter should engege one another in good faith. make reasonable concessions, and amicably setlle the

issue of representation, with a conlmitmenl to have lhe same timeously recorded by lhe Court. so thal

the hearing and determlnation of the case may proceed on the basis of prionty

VII. CONCLUSION

t8O] Courts of law are the embodiment of the pecple's legitimate expectation of access to JUStlce.

Parties COme to COUrts expecting an expeditious and rmparttal cleterrnination of their Cisputes-such

resolution being vrtal in relatrorr to their rights and obriga(ions Kenya's Constitution of 2010 embodies

access to Justtce tn tts Bill of Rights. Anicle 48 provides

-t-/J

Leamed counsel, Mr. Ngoge's attempt io trans{orm advocates into litigants. in our opinron, would be

harmful not only to the practising Bar, but also to the Courts, before whom such advocates hold their

positions as otncers.

Vn The status of an advocate as an officer of the Court, is to be accorded high esteem. in vierv of the

practising legal fraternity's specaal contribution to the course of the administration of iustice, by

facilitating the processes of dispute settlement in the Courts.
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[81] The substantrve matter rn thrs surt was tiled n the Htgh Coud In the year 2000 This was an

employment daspute between an employer and its employees. The en.rployees are oroinary citizens rn

pursuit o[ thetr livelihood: they sought what they believe to be their hard-earned income However, their
legitimate expecta(ion of a timely determination turnecj rnto a nightmare lt rs unforlunate that thelr cause
has degenerated into a legal tussle among advocates

[82J The judiciary is the ultimate custodian ot the Constitutron, rn whrch the Bill of Rights ts enshnned.
This Court. as lhe apex Court is bound to ensure that the people's righl to access to,ustice is not
curtailed. The Suprenre Court Act. 2011 in Sectio,r 3 (3) provides that-

"The object of lhis Act is to make further provision with respec, to the operation of the Supreme
Courl as a court of final judicial authority tot among olher things-

(d) improve access lo fustice. "

[83] The jurisdiction to hear and determine ihe primary cause in this nlatter rests with the High Court.
We are apprehensrve however. that the case may be further protracted. unless counsel comnlit
themselves to the principle oi rvorking together for the good of the oartres, and in fulfilment of the terms
of the Constitution. We do urge all counsel in thrs matter to u,ork rn co-operation. to the intent that the

object of the Constitution, in regard to dispute settlement. be fulfilled

[84] On 1/r' Ju\y..2014. while this Ruling was pendlng, this Court rnvoked Article 159(2) (c) of rhe

Constitution and urged the parties to consider mediatron as a lasl recourse. Article 159(2Xc) provides as
followsi

"ln exercising judicial aulhority, llte courls and tribunals shall be guided by the tollowing
principtes-

(c) allernative fonns of dispute resolution including reconciliatiort, mediation, arbitration and
tradilional dispute resoltttion mechanisms shall be pronroted, subject to clause (3). . . ."

All counsel involved rn this matter lvere present and agreed lo the proposal; ancj on that oasis. the Courl
referred this matter to the t-aw Society of Kenya (LSKI tor mediation. in these terms

-So we direct thal the malter goes lo lhe Law Society fot nteciiatiott and the Law Soctety hles a reporl lo
us on or before 2y'" August. 2014 . . and this maner shatt be mentoned before this Coutl on 2/" o[
Augusl al 10.00 a.m.

t85] As a follow-up, on 21" July. 2014 Ra*al. DCJ vxole to the LSK. through its chairman Mr. Mutua

informing him of the Court's proposal for mediatron, 3nd requesting the Society to lak€ charge of lhe
maller.

[85] On 21"t Attgusl. 2014. by leller dated 20" Augusl 2014. lhe Society irrforrned the Court ol the

"The state shall ensure access to justice for all persons ancl, if any lee is required, it shalt be
reasonable and shall not impede access to,/rrs(ice. "

21
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orogress rn the mediation process. and on 191r August 2014 a meeting v/as convened. wtth all counsei
present, or rcpresented.

[87] Subsequently. as earher directed the n)atter v/as mentioned before the Mututrga. CJ & P. and
lbratint. SCJ on the 2/1 of August. 2014 The Court'aras ,nformed thal on the strength of LSK s lelter oi
20"'August. 2014. the mediat'on process was on course Pa(ies sought more time tc concluoe rhe
process, and the Court granted a one-month exlension.

lSSl Before the lapse of tlre one-month exlension on 1'' September 2014 the Cou( receiveo fwo
letters lrom the frrm of M/s O.P. Ngoge & Associates. OaieO 28" ALlgusl. 2Ct11 an!'/''t S,rptefi)ber. 2011
respectrvely. ln the first letter. Mr. Ngoge expressed his protest and disagreement with the contents of
the LSK lefter of 20'h August, 2014. ln perticular he stated that at the meeting vrith the LSK, he had

firmly signalled that he would not share the p,eadings wnrch he drew with other advocates unless his fee
was first paid in full. ln the second letter. Mr Ngoge notified the Deputy Regrstrar of his rntention to
withdraw from the medaation process.

[89] The matter was subsequently mentioned on 25'h September, 2014. belore lbrahtn- SCJ. The Court
was rnformed of the deadlock in the mediatron process. Ivlr Ngoge informed the Court of his wilhdrawal
from the medration process. Afler hearing all counsel present /brahrnl. SCJ pronounced the mediation
process aborted, and directed that the Court would formally deliver its Ruling.

VIII. ORDERS

[90] We will make the following orders

(a) The pretiminary obJection by the 5'h and dh respondents filed on the 1lt' December 2013, and
that by the 1" and ld respondenls, fitccl on 1lh January, 2014 arc uphetd.

(b) Supreme Court Petition No. 1 3 of 2013 is dismissed

(c) The High Coutt shalt schedule the substantive mafter pending before it, for hearing on lhe
basis of priority.

(d) The appellants shall bear the cos( of this petition

DATED and DELIVERED at NAIROBI THIS 25th DAY of November 2O14

K.H. RAWAL P,K. TUNOI

DEPUTY CHIEF JUSTICE & JUSTICE OF THE SUPREME

VICE.PRESIDENT OF THE COURT

SUPREME COURT

J.B. OJWANGM.K. IBRAHIM
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ADV CATES
We refer to.the above issue case no. HCC 279 /2023, we were caught by a very big surprise that
the above mentioned advocates could lie to a such high office of ihe govemment. We will. not
dwell on the genesis of the case or the history of the sarne but we will only deal with tl.re parts of
the judgement and sorne few issues that have arised, because that is the main l.eason we came to
your office for assistance.

We would also like you to note that at no an1, given tirne we have u,e ever said we wer,e the only
sole plantiffs in the Nairobi HCC NO. 279 /2003
2.TI1AT on24th January, 2018 Hon Justice Sergon delivered the judgment in favor of Lawr-ence
Ndutu and 6,000 othel peopie and ordered as follows

(a) It is hereby declared that the decision to-cause the plaintiffs to take early retiremeilt r,/as
unlawful and in breach of the constitution and the plainfiffs' contl-act of employment
(b) The defendant is hereby ordered to pay each of the plaintiff s damages tbr loss of
employment of 3um equivalent to one month:
(c) The defendant is ord'ered to refund'to the plaintiffs a sum of I(sh 30, 180, 685/= being the
amount withheld of the schedule filed by the firms of advocates of Namada &Co.
Advocates and the fimr of J. Hamison I(nyanjui &Co. Advocated tabulated
(d) The plaintiffs to be payed by the defendant coursed of tlre suit
i. tr(sh.20 775 144

2. Ksh.9.50i541
TOT Ksh.30. 80.635

(d) The plaintiffs to be paid by the defendant cost ofthe suit
(e) The defendant to pay interest on (b) and (d) above at court rates fi'om the clate ofjuclgernent
uutil the date of full payrnent Note: the interest u,as payed up to 31'r November and rve
received the cheques on 21th January 20?,2 totally disregarding ortlers ofthe court as itllas
vera cleal until the date of full payments

In part A and B we agreed with the law fir'rn of Harrison ICnyanjui & CO. advocate rhat we will
appeal, unfortunately this did not happen but instead betrayal canied the day. r e are organizing
with of the rest members rvho are ur.rder' 125 ro swear an atfldavit to file a cornplainr rvith LSI( on



this issue since the discha'''ge vouchel'vvei'e puLel;, lol r'efunclable cle;rosii. as itei' ihe cepi;ring

affidavit of I(erTya brewci'ies r"rrst iespondeni

.)ames Musyoki second resporrdent

.lirlrny Mwalcisha thild respondent

Dated 27th Novembei' 2003 under a private prosecr.rtion No 5 of 2003.

For the law fir'm io claim that we didn't agree on ihe issue of appea.i, it's unfoi'trrnate that [ri: lieci

to old rnen and ',vomen wiro sorne of them ale living below the poverty line and desperate in life
they trusted hirn with all their minds and hearts and had faith in him only for l'rirn to turn against

them, yes its true nobody was lbrced to sign the discharge vouchers as he argues in paraglaph i i
,12, 13, and I4 .but he convinced us and out of the confidence we had in him we all signed the

discharge vouchers ,in fiont of his secretary(witness of what he was saying) in his office
encouraging all of us to sign waiting fot the appeal . We will dernonstrate this through an ernail

we sent to him.on Saturday 9'l'December 2023 at 06:36 AM- GMI -8,.One may fail to
understand how a professional law firm could have signed consent letter to mark the matters as

settled knowing very well that the judgement had three patts to be executed.

It is not fl ue as iudicated in paraglaph 39 that Mesaidi Juura rvas extorted sums of rnoney by

anybody and the beneficiaries are ready to deny the sarne either in writing or in person if the

situation demands.

lt is also sad to rur.r fi-om paraglaph 42 the lawyer is cornplaining of some people going to his

office to see him when he is aware he is the one causing them to go to his office after giving
them false hopes of appeal that never existed in any court. As per the letter frorn I(aplan Stl'atton

Advocates.dated 200' Septernber 2023 to the commission secretary and thelefore for him to say

that he is willing to tax advocate clients bill it is totally regrettable. We would also like him to
produce any letter or any agreernent between us and him to prof that we were satisfied with the

whole decision of the coult as per the latter from IGplan Stratton dated 20th September 2023

Lastly we disown the discharge voucher in total as we have realized it'w,as full of rnisleading

infomration from our iawyer as we have learned fiom diffetent senior counsel from the

commission it is on this ground that we feei that the two law finns failed to behaveilfiF integrity

and behaving in a way to diminish public trust in the legal profession. we are consulting with
our tnembers to file a case with the LSK against the two law firms as they have dbne exactly

what we usually sestheir leaders condernning the govemment, public seF/ice.and society in
general for: injustice , nepotism, evil,doings and lastlrv disobeyingcourt orders yet theil menrbers

are also doing the same. On the issue of not having paid him we will produce the receipts if he

needs them. On the issue of the appeal he deducted the money from the payrnents which we are

ready to pay for the same calculations to be repeated to pl'ove our case

PRESENTED

LOURENCE K. NDUTTU
GEORGE i!. NJIGU
JAMES S. SU]YANI(A

.)

OT
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i ur:cou:rtzrlrt i,,ir. Lar','rrnce l.an)gr-r 'l'hoithi ir: <lt.l all thc' c'alt:ulatiorrs ii.tcirrclirr.g

t he r-'a lc'r: Ii: t.i,-rn of ir:Li:resL t o i:u cl is;r. ri l.rLl t.c.l ilri l'A iiir tii each Pers()n r.rl' t lr.e i. ?5 i
' rvirs ri:preserltiI1g i11i frL'r thc scheduie of paynr(ni sLlbmittccl iIr tlriti |cgai-ci
frorn [itsL Ar-ivrlcatr:s M/S Kalrli:n & Siratto:r Aciyticatcs. 'l'hcrr:' \r;(:r.' ritl'lcr-

i rrrliv'iclu,.r ls ol ctlr(:: A{lvr-)catc's. .sirri.rtere lreL sa i isi{'iec! r',riih dre .Jttdgeraci:i rii'

' ..lustir:c Scr-qorr ,:.r:(i soi-!I{hr t.J !11-rpe:,1.

'i'his i;rfor-niiIt.iiil: \\'!..s i{-noi\,i! io $:i.r'ciieurs arn(j i:rs pt:i- the C()lrrt. tli Appcal
Rulcs Rul(, 77(L) '-iiui'(:o[ '-irar irrciicaies seri,ice oi' rroticc ol appcal ryrr)$1 b(:

cffccr-c<t r.,rr] e\.er]' i)c.l-:ion ;1lI'ecr.cd. Ar:cordingil, as al'ti'(1ir:i p('rsc)11S Ihc\: \\'erri

inkrrni<,:ri trt ail fim(:)s ihal rrr-v lau linn r';ortlcl appear in the Ctlurt. ol'Appeitl on
thr-i.' !r.,h..l1i il' r-,.,,r,..:..-! i(j :he Sald .,1,Dl)e.nl.

The payrnent oi' or.c r1'lontil salan' as darnages ordered by tire.C,:u:'t n.as nol
remitted ht' KBL sirrr:c thcre was alrcadv an appeal and have tr> '',,'ait rill thc
determination oi'the iippcal s'hich is stili pending.

i\{.:, c!ir:i-ti.s \\,c.e ii.qreiAi:le i'.'irh tht' ca.rliqr (-lor.rrt r.rt'clt:r rrird sigrie,J i.list:harg.:
. ,.,r)rtlh,-:rs irr:m l:ii-.ll- :tri(i agr(:c(l lr.l itli iirc tcr'r'rfis th,,':r'r'r:f ;tntl ttii ii::'ill,:t' ,.:leit:r

Ltpon signiirg, tir(r :iiii1,.e s;(,1 tha'rI ii'ie.., ('r-)r.il(l ft:ct:irt: i!:rir- 5i41'r:,j (iil('s as ;:,r't' ih.'
-s<: li,:c[ r,.iL: :'r-i :: i': ii i') I -.

::r-::; :-r: !-,,..,.5rj,.1a !j jr- i-)tS,-:i-r,.,. ..1.

.....1:. ,'- :i, ,, ',.-l rir:'l i - ,'r,,,i,'
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r?, l:i i.ii_i F :i i' rrt-l li. R iGS I' jiA |J5 tr iil

Kinrli_r,, rnake 'tirc tbiio',.riug ransrEr o;r 
=ylour trclra)l

:;.clriitier'.s iJdEiii
i.Ia rne oi Ai,:ount:

KIP t.ir.N Sl'qA't'T0t{ CLI ENl'

tll-ilunlr*un:l"r- 
f ,"Jt,a"'.r.- i,,i:,"il-."ael

: 09450?_2833

fifty six thousanC three hundred r.e,,eivc cents th!rty fivt only

j,rr. i,r .. !, ,. ,.!' j.; :.

.:nLrii ,i..r.i,,,r, lr:,,.1r ,j

r,t Lijai :,., ,i1-;,-:,.-.r, ri i

't.rl:.1t...-:\, 11, .. _,,_ -:,

i 8r:.rr':h Na;nt: f)UDENSIfAY H0LiSE i l'elcplione l.{rrmber: AZC-2g1.LADD

i ,.1n)ouni in Figures

' Kshs. 14,755.312.3 5

i\niount in y,,o rris:.(e:ry: Siiiiiing:;: Iourreen million seveo hrrffiiJa

OuI circquc no ?-2580 forabove amouilt in iavoLrr cf A85.4 Bank l(enva pLC hcrswitli aftached

Seneficiarlzs Details

Name: i. ii:rriso:-r I(invan.jui & Co. Advocates, A.ccount Nunber: ZO4+ZOAii S

Clien c Accoilnt

[jan!i 8.:8rcnrh: -1b sa tsank Kenya Plc - QueeDsl,,fay Iiouse

: Charges to be oaid by t L' m i tte r/g:-- ;+/.li +:rc- 3c ii";i.' (dzlere tke inaptiicabie choices)

1.:r:!li-a!dl!i!ii$s

3|f.,:r !h! Elyrncrl

irrrn th! a!si:;:rr:- pr a.rid,:!., ji,ah lnrlratio:ii jlr.' t(rrivc,j il,lthii rhL cu!-oll $mB; grh,:: \7;j._ !:tc iijn,.Irr r.jill b: .lli(i.d Cic

bon.tijinD, n,' tir;t ditc tn,i;/or r.riihur ! r!r;'on!bh dma
:1. T'n. oinli Cn(5 not !ii

;:ny.nrnu 1r.iri.h rird.:
.i. i hc :(,ienrcr rj:itl! !:

i.slJlll'.Jri Oi nn} OtIa

rrr i{jpnnsibili(y f(/r!n:-. i.:is c

;r dir.rily ju! to n!iilt:cni!. :,r
a.sInC ;r\d h.rrrbl In,r!'rn t1, ii. t
I r:lrtirl! ra.:lrdinr: ihE lian5,'a

.tl.;J:d bi dri;i5. intcraq.!hoDs, nlirrotciprll.l..irr,r{ o.,' aiT;:s in !r.tntrr|,rJl$ir. a;'
Crfiuiroili,i: b)nli-s o..., r. ofti!-!aJ.
rhc bin!: ngilrnstall obli*:rtl9n: nn.! ih.:':lpai:ribiiiri..rJ ;rrptrJr.i i,.i ihc
i ov.i whi,iil til!' :.r! i|: !:irs ,lo ..ficjil

S iga a r..* re si verifi t,jigttriru i-r(sJ l-i .:
:: -,..1.

.u.Q.-., Ctr.-a-.
,7/.,__--

[.6+-.-.|'..-./-
Partner

, JAi'i

:\ !., :

.-..',.

,rfner

, To i:e coru leted the Eralch

i Amount Remineci hihs

i Kshs -

Test: agreed/ciisagreed/missing

Sign
T:.-r5rgn

Sig:r.

j 'lo be coraolutuc.l ai ?.4iS

0the;- Charges Kshs

'ioral 'Kshs,

, 'l'est No
-- 

-:-- -' I reasrrry Rer: I

Slg:rature & No. Signatu;e & lr'o

-i

i Derailsof Pa_ymenr: Payment of th.e decr.:ral su.m

lComrriission

i::

I
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jt-aae; ..,

l. /-orr'r,r:i/(.: i/.-". {tti,i'i'i:i .holdert-.lIU)iro. t iLr:g.i,-..t. J of p_o.
aox I ic,1 - Do io o 

] ,Jo ffiREBl'ACK]folTi-.EDGIi RECirIpr oi palr:rear or ri:e
sunl of Kenya Shillings , 

Il(I(ihs' -sttrcta'*' ) ao, r(enya Breweriqs Limitcri (hcreinalrcr "r.e3l,.) ot i). rJ. Box
30161-00100, Irlairobi.

i I{EREBY ACCEHT' $e aferQsai<t su:n irr firii anr. iir:J qeirleu:t,ei of aii -qurns iuc to nie
uuder the -iu<igement io irigh. dourl civii case No ,r, or 2c03- J_an,rencc jr{dutiu and
otlers vs Keuya Brewer.jes Lirrited (..rhe Suii,,)-

rN coNsrDEkATroN of t]:e aforesaid payurcrr I, my rerso:rai represeniaii.ve or er:y. other
Pcrson as ln-v succcssor in title heicby releasr: ircd .liscliargc KB! all it.s r:fr:tialgd entiiies.,
dfueclors, ofEce$' employees, agenls, successois or assigr.-s toin ali claiurs or a:-y f,.:rther
Iiability to mo arisiagaom ary former eurplo.'.rni:rit witi rsr end iri. ihe snit.. I heieb1,.,,(iys
::.1X righ!..io,tn4}q au}, furure claims for 81y rr.|lount5_ _experisFJs, iosses. Iiabil.ities, iighrs,
beaeiits cr enticemen8 (u'hciler knorvl or unkiroiva) thai may be due. to :ns lio* I{BL t:r
any such directo;. off.,icer, cutployee, agent, succcssoi or assi_qn o; cther,yise q,hatsoe'er.

I further shali not nrake anv demanci of aly r:ature .xrhatsoever 
again-<i KltL, its ins,jreirs arrd

or its parent cohpany arrfl iS i:rsurers

DAl'gn this ,1.,r,
:\

Signaiure i{ffi-ii
t,,.

P 

";eloit7---D'xr,: ^ub 
ei ..1

CqY ll0. -..,ii'

(

',:t.)
day of 201,-t

I
I

ij

i*ir.ti;.ii.' .

l\,Icbiie
Nu:aoer...(2. il: A.i..:7.2...?... iit S.

lVITNESS
Si-elahtie....

,3

Arldrcs,s

Er Iti CHA-&C tr;_v eU': H.e1*
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T}ISC '1- { :' i''.;-ia

I

I, L4o,ilC,L,..sic ecCi Q HI\t,,-t., holdei of ID oo. I tosi+ri-i L.^ I of p. O.
Bo't [+'i rn,{ZAGr.iA 

] do lrEril}B'f rrcKNo\vLE}JGL RIlCErpr of pa1,.meni or tire
sum of Kenl'a Shiilings 7f r-5r-1 -{ t\crq3q *ib nr.\'Li 

I

](Iisbs. SDt (i0-U ) from Kenye breryerier Liuritert (hcreintrfier ,.KBI.,,) r;f l). Cr. [3ox
11016I -00i00. Nairobi -

i IIEREBY ACCETt' the aibiesaid suo in ftrll and fi-oo] seti;uicut r.rf ali sr:urs clue ro mr
under tltc jucigernent in Eigli court civil Case lrlo 279 otz0{i3- r,awrence }.:duftu aed
others vs Kenya B.r.cwcr-ies Liruited (,,the Slit',).

Il{ coNsIDERATroN of tlie atbresaid paymcat I, my personal represenrati-r,* ol. ir!.\, (-)rlrer

pelsioE 8s mii succassor in ritle hcreby releese anti discbarge FjL, all its affiliateri ei:!itic..s.
tlirecfors, offtccls, emp]oyees, agcrlls, successor-s or assigns frotn erll ciuims or ar,s irither
liabi)ity tti ore arising from my fonrer rmployurent r+'itir r(BL and in the suit. I hereb,;.:.,ui'u
nty iight to rnalie lrny iuhrre claims .for aB'f aino.rnrs' expinses, ios.ses, liilbi]ities. rights.
bencfits er e'rititleutents (rvhether koola or un-knorvn) that miry be cue to me frcm KISL or
auy such diraaoi' off,cer-, enrpio.l'ee, agr)Dt, successor oI assi€., or otl.isn'zise whatsoever..

r furiher sharl not nlake aoy demaad of eny natuie wiratsocver againsf rg1,, its in$-oreis ar:d
Or its pare nt compan)r anr:i its ilsursrs.

DA'fBtr) this X& day of A\',I 261g

fa:'n

signarure gi\*t$f
I

1,

Passportfl . D Numbe; .. it l.bi .-')1li:
(l c'-i iri '*;| )')

IiTTNES.S
Siguatrrre ..

Aidrcss

-:l ,.i\
ll l{

Name:...

-,_::i



T,-T ,i, t-I r-'
ll.flL!-\\jr f,; YCLICi{lr$.

, -... i'- L-,:. i-t,i .l-: i i.i-.;----l :i r-r .i -.- ;.. :. 
- -,'

'L' " , hc'icel oi'ID r.g. ; .'1 '::' (=r -:' -r 
1.-: ' : gf p. tl.

Box I I tir:'fU=Ii.ERy TTCKNO]VLEDGII RllCjIIp,t.<;f payrirer:t ;r :irc.
i)

SUrrr cf I(cava Shiliiugs L.)i,.-.. -,i....-...-!-.-"-rit yh.;,.t.; ,,,-,-,-.-i" i:,-,-i_..t i

;iltslrs. l'.:)':)oo ) fion: I{enye l}r'crveri{is L,irniterl {herei:rafter "i{EI-.') oiFi Cl. Bo::
!

30161.-001.C0, Naiiot:i.

I lTElillItY ACC'.llIl l L\e eicrdsairl surir i;r irill iinc :"i rrel se itlcrneDt ct r.i! si:r:rs Jue tu r-ee

unrler tlic, jTage=ieet i-l ):Iigh fjourt Cilil Case No 27.t, ttt 2003- Lawr:encc Ntluftu aud

others r';- I(cnyn -Brer,;eries Limited i,.t!lc Suii,,).

IN COIYStrIEI).ATION t'f the aforcisai<i payr:reirt I, ruy pe:scual represenirii-..,e or irn;., other

purso!. as il!'r' sLlccsssor in ti8c hcrebi' ielease. tind discirarge 69r , a[ its afflliate(i r:,ntiii.es_

(lirc4tcrs, officels. e::rpio5'ces. egEnts, succrsso!-s or alsigns frt:m nll clsi$s oi a:ry fllrt]rer

iiability to m(r aiising.irom niy tbrsrer omplcyruent ri.itli Ir*ll1- ard iu -.'.,5e. Suit. i Lere'u)z rvaive

ruy. dgllt. tc rnake. anf iuruie ciauns ior any atrloun'rs, cxForjses, lossas, liabilities, rights,

benefits or entitlearenls ('viicthc.r known or unlanown) that illajr tra due to me frorr KBL or

aoy such direc,or, o$:tc.cr. c:npioyee, ageni, successor or assign or othgr.,v'ise whetsoe.rer.

I irlther slull not DEkc an, rieme,nri of any ruature .,vhatsoever against KBL, i,,s insruers aad

;:r ilt parent company rir<] ils ,instiers.

D;\IEI--I this .3C; ciey of g.: '-f- 2018 ix
Siglir-tur:t Passpor!rl. D j.l u mll e.:

i.0Y l'ii; '

t.'7I11'N.t-tSS

Sicaair-ri.; ..

r\il:nre:
(- -i\-.>i:'--t'

Aiidi*-"s

37
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I 
*::* S"rr1e,.Lei Sr-r"lir'1v- . irolder: et.lD rio. i tt tl-.,, (: rr-ri- 

I olp. O.
Box I Q bl \{rive.'r ] c'o I{Ei*riIT -:icr(Ito}'/r-ED(}E l{aclllpr of Fai,o,erli oi rhe
sum of Kenya Shilliogs Ff€T',, 'lr.\='.-i. fl Nt ll.iiti 

I

lt-li ,r, &iJC..r.,-

) tiom Kenl'a ilreireri*: iiruited (herr:ilafter ,.KllI.,,) 
oi: F. 0. Ec.tl(K^shs' 5u, c'r'i:

30i.61-(i0100, Nairohi.

I HER'EBY -'tCtlEPI rhe aforesaid sunr irr fuli ar-;e!.final s,-:itJemc-.nt of rill sums <h.re ic me
troder the jucigeme'nt in fligh Ctrurt Civii Case No 279 of ?403- Larvrcnce Nduttu *utl
othe!:g ys Kenya Brerverics Linrited ('.i::r. Sui{,,).

nq CONSIDERA"ION cf ii:e dore.-caii pai'Iu.trt I. m,., Fersonal iepresentative. or aa1, orhei
person as ra'y successor in titic hetebY reieasc alti riischirrge KIIL, ali its aff,.iiatcd cntiiies,
diroctcrs, ofEcers, eruplo1,'ees. as.'.,,ts, succsss,)rs or nssigns {run ari ciain:s oi: ani,furti:er
liability to rne arising from rny former employnierrt rvirh I(l3L aod in rhe SuiL I hereby waive
my tiglt to make aily futurc r-:lains foi an),i amounts. expersos, losse..s. liabilities, rigtrrs,
benefits or eqti{eruenrs (r..,'5"1L.-, }aoxtr or ui:linoty-n) that ma!, be tii:e to rre from tsRl_ or
any such directoi, officer, emeloyee. igslt, s:rcce.ssor oi assigu o; othenrise ...;iratsoeyer.

I further Stra1l noi maj.:e ar:v i'iemantJ of an,,, rrature .,.rhatsoever agEinsi I(BL, its ir-sufcrs ar:(l

or its parent company and its i::^suieis.

-!-t

DA?YJD tiris N, b'"c rtav oi t\[,,..t ,16
._L.

s+.*+effia= ii5:: i'assportii.D Numt;er ..!,:S. l!.li..9:LF .
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Your Ref:

Our Refs:

TBA
cctPE/FEB/23/6

Date: 24th July,2024.

Lawrence Nduttu

George Njigu

James Suiyanka &

Julius Mulwa,

awi laservices @ ema i l. co rrr

VIA EMAIL

Dear 5irs,

RE: YOUR COMPLAINTS AGAINST HARRISON r\INYANJUI, ADVOCATE

We refer to the above

The Advocates Complaints Commission is established under section 53 of the

Advocates Act (Cap l6) Laws of Kenya to enquire into complaint5 against advocates.

Iaw firms and their employees. After due inquiry, the Commission is mandated to

reject the complaint. or promote reconciliation and/or encourase and facilitate an

amicable settlement, or if a disciplinary offence that is serious or aggravated is

disclosed. to file a formal complaint before the Disciplinary Committee.

A. Vide the Commission's Help Forms dated the 9rr' February.2023 you registered

your complaints as follows:

a That you instructed the above Advocate to represent you

HCCC No. 279 of 2003: Lawrence Nduttu & Others

in Na irobi

vs. l(enva

Breweries Lirnited. which instructions the Advocate accepted arrd

proceeded with your instructions to the suit's logical end. The advocate

represented 125 Plaintiffs out of the 6.OOO claimants in the suit.

Judgement in the matter was delivered in favor-rr of the 125 Plaintiffs

represented by the Advocate for a 5um of Kshs. 14,756,312/=.

'::.:t):):r;_!!,t,:',!'_:iii!t-j,_.r?::.ri-:,,:.,:,t.:tr_-is::f,1..:ait.--,,:t.,.i:J

l.(,!n,\lri,:Slxlll)ir.Ni;tuii!.iil':)i\iiii:.:_rir.,(j)llr(,lql.l.lt(,.i.iio7OoO;,|'.ar,'llr.'i-,;-)rrr's
:i;'1.\ll.: .n. ".' :.rd.Ir Uji:lisirl.:. x 1r1( i., .10.li\.'f( [.nir.n,:rr ,1.',tr, )l .r,' lrt'



C. "[hat 
the said sr-rn-r .,f i..shs. 'i4,.156,1i21=,,,vas 

rlacje up of the clecretari
sum in terms of ihe judgr,ent deiiverecr on .re 221,i' January. 2018 berrrgl(shs. 9,405.54il:: lnlerest up to 3l:, Nloveilber. 202.1 being l(hs.
4,350.771/= and party and party costj amounting to l(shs.
I.o00,000/=.

c' Further' you a,eged that the Advocate paicr yo. a sum of r(shs.
71,1O6l:; 6565. 67.769/=. t(shs. 135.539l: and t(shs.67.775/_
respectivery in settrement of the cra inr with a promise that he wourd
lodge an appear against the decision of the High court at the court of
Appeal.

d' That you a'eged that the Advocate faired to rodge an appear as

promised.

e' That thereafter. you noted that the appear that the advocate was
referring to and which was pending in court was fired by the firm of
Namada & co. Advocates for and on beharf of his clients and had
nothing to do with you.

f' That the said Appeal was subsequently dismissed vide a ruling delivered
on the 2i,' March. 2023 and parties applied to have it revived.

B' on receipt of your compraint. the commission notified you of its mandate inhandling your compraints; that onry possible acts of professionar misconductwere to be investigated and addressed.

c' Further, you were informed that the Commission in addressing the issues raisedin (A) above' wilr not seek to reopen the case: act as an apperate body orinterrogate court Processes and/or address possible criminal acts. Do note thatthe offices of the Directorate of criminar rnvestigations (DCr) and the Directorof Pubric prosecutions (oDpp) are mandated with the 
'investigation 

andprosecution of criminar offences. comprainants on ailegations of irofessionarnegligence on the other hand shourd be referred to court for proper
a ctio n,/re med ies.

D' Forming part of the commission's investigative processes, we made enquirieson the settlement status and proof ther-eof. The Defendant,s advocates _Kaplan & stratton Advocates vide their retter dated the 2orh 5eptember. 2023noted that a totai sum of Kshs. 14,756,312/=being fir, and finar settrement ofyour claim was remitted to your advocate for his orrwards transmission to you.we noted that the Advocate for the Defendant, despite ,nuking 
-r"i".un." 

topayment of one month's sarary equivarent for ross of emproyment as per theJudgment delivered on the 24rh January.2o1B by rion. se,.go;r r. p, oricrea noevidence in support of the same whe^ furnishing the com-mission with proofof settlement of the matter.

E on the basis of the above. we mcrcre further enquriries with the Defendant,sAdvocates' lGplan &' stratton Advocates aiserted that no further paymentswere advancecJ to the Advocate in settreme.t of rhe crairn since yoLrindividually executed Discrrarge Vouchers with the Defendant accepting the



E

sums paicl to thern. ln support of the firrn's cierirr.r iirai ihe stlm of l(shs'

14.756,312i:was full and final settlernent of tlre claim. coPies of ihe executecl

Discharge Vouchers were annexed. The said firm fLrrther indicated thal there

-as nJper,ding appeal tor-rching on your clairns because you dischargeci the

Defendants fror.n all claims or further liability and waived your rights to any

entitlement or further claims or any sums whatsoever'

on assessment of your complaints and in line with the commission's mandate.

we narrowed down the possible acts of professional misconduct as follows:

i.Faitingtoprovideany/adequateprofessionalseruicedespitepaymentof

ii.

iii.

iv.

fees,

Withholding money collected from a client,

Overcharging and claiming costs notiustified by circumstances'

Failing i Ounrre with integrity and behaving in a way likely to

diminish pubtic trust in the legal profession'

we invited the Advocate's reply to your complaintr and specifically the

possible acts of professional misconduct listed above'

G.Herespondedonthe24thApril,2024andprovidedtheCommissionwith
backgroundinformationofthematterfromthetimehefirstreceived
instructionstoact.Heallegedthatwhenhesoughttorepresentyouandthe
otherl2lclaimantsinthematter,anotherIawfirmcontestedthesaid
representation.Theissueofrepresentationallegedlyproceededtoapexcourt.
HeclaimedthatyoudidnotpayhislegalfeesattheHighCourt.theCourtof
Appeal and the SuPreme Court.

H. Further the advocate in his defence alleged that he withheld the sum of Kshs'

t.ooo,ooo/: awarded to you as Party and Party Costs from the Defendant on

account of his legal fees for both his representation in the substantive suit and

theapplicationthatProceededtothesupremecourt.TheAdvocatestatedthat
he notified you of his intention withhold the said sum'

l. The Advocate furrther claimed that it was inconceivable that an appeal could be

lodged since you individually and voluntarily accepted the sums received from

the Defendant in full and final settlement of the matter'

The Advocate further claimed that the Plaintiffs represented by the other Firms

of Advocates lodged an appeal aSainst the decision of the Court in the

substantive matter in which appeal you were named as the recipients of the

Notice of Appeal as per the court of Appeat Rules. The Advocate further

reiterated that he was entitled to fees in the subsisting appeal since you did not

withdraw instructions from him' The Advocate denied any wrongdoing on his

part.

)

K.WerequestedyoutocommentontheAdvocate.sresponsevideourletter
clatedthe3O'l'April'2024,Yottrespondedvideyottrsreceivedatthe
Commission on the B,h May. 2024. ln yoLrr response. youindicated that yor-r

did not wish to dwell on the history of the suit'



Y.ur respo'rse was majored on the contc,nts of tr-re Judgenrent of Hon. Se.goni deiivered on the 24'|h January. zozq. ruriher, you denied understar.rcri.g ihecontents 0f the Discharge Vouchers you executed. you craimecr thai rheAdvocate faired to behave with integrity and/or behaved in u ,,-',unnu.. iii..ry ,odiminish public trust in the legai profession.

M. On assessment of your complaint. tlre Advocate,s rerponse and thethereto. we wish to address you as follows:
rejo inder

.

Sergon l' in his Judgnrent dated the 24,:,Aprir. 2024 decrared that theDefendant's act of retiring you wa5 in brea-cn or the constitution: thatyoLt were entitled ," ::u month,s salary as damages for loss ofemployment and the Defendant ordered to refund a sum ol Kshs.9.405.541/= plus costs and interests.
Fundamentalry, you were entitled to enjoy the fruits of the judgr,ent asdelivered, we note however that you ihereafter proceeded to executea Discharge Voucher v;ith the Defendant 

"ff".,r",, agreeing to receivethe- sums paid to you as indicated in the voucher in fu, and finarsettlement of your claim. prease note that a oislharge Voucher has regarcontractual implications that the Commission cannotaddresslnterrogate.
iii' Further' you aruded to the Advocate being negligent to wit: alrowingyou to sign consent retters to mark your mattert setiiled knowing verywe// rhar the judgment had three ;r;, ;"-;;;;"';;;;;.).,,"",I,,Juun ,oinform you that such allegations of professionar negligence - which isfairure by an advocate to offer services with the requisite degree of careor performance of service in a manner that falrs short of the norm ofthat wourd be expected from a reasonabre regar practitioner in thespecific field of law; should be referred to court for proper redress.iv' That' the background and history of the edvocate,s repreientation isimportant as it forms the basis for the Advocate,s craim for regal fees.we noted that you indicated that you did not wish to address it asraised by the Advocate in his letter to the Commission.v' There is a dispute on the amount payabte to the Advocate in regar fees.The Advocate admitted to hure -ithh"rd the sLrm of Kshs.1.000'000/- on account of regar fees. He craims that he is entitred tofurther payment for his particif,ation in the subsisting Appear. on thisspecific aspect of your.complaint. the proper forum for redress wouldbe firing an advocate-crient bi, of costs in court for it to determine thesum payable to the Advocate on account of fees.vi' In summrary' your complaint has substance but does not discrosedisciplinary offence(s) that can u" 

"jiiu""a by the commission. rheissues raised in your cornpraint. the annexures thereto and the reriefssought at the Commission cannot be aciequately acldressed and begranted by the Commission.

N. 5ection 54 4 of the Ad cates' Act rov ides



.. t'i ;hail be ihe r:/tlttt ci, the (.cntrtiision ta r er.eite ana, t-.onsider a (ojrtplaiD.
ntade by zny person, rcgatdin7 ihe r-ondua- ol" arty achrccate. firm of
advocales, c;r. any. mernbet- ot etnployee thei eof; and_

if it appears to the commissiott fhat there is subsrance in a compraini but thatthe circumstances of the case do not ditcrose a disciprinary offence with whichfhe Disciplinary committee can properly dsat and that the commission itselfsltould not cleal with the matter but that the proper remedy for the
complainant is io refer the matter to the courts for appropriate redress theCommission shatl forthwith so advise the complainant

o' ln iight of the forgoing therefore, your corrrplaint does not disclose anyprofessionar misconducr on the pari or the Advocate to warrant furtherinvettisations and/or action against the Advocate in line with the Commission,smandate' you are therefore advised that you may take action against theparties in the iuit and/or the advocate as advised above.

P' if you are dissatisfied with our decision, you may r,ire your compraint directryto the Advocates Disciplinary Committee as provided under section 60(l) ofthe Advocate's Act, Chapter 16, Laws of Kenya.

Q' You may arso file an appear against our decision at the High Court as provicredfor under Section 5g(g) of the Advocates Act, Chapter 15, laws of tcenya.

Yours faithfully.

\., ':r

i'' -\
KIPNC'ENOH K. K
sENIOR STATE COUN5EL,
FOR: COMMISSION SECRETARY
ADVOCATES COMPLAI NTs COMMI5SION


