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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Finance and
National Planning on its consideration of the National Infrastructure Fund Bill, 2026
(National Assembly Bills No. | of 2026). It was published in the Kenya Gazette Supplement
No. 8 of 23™ January, 2026 and it was read for a first time on 12% February, 2026. The
Biii was committed to the Commiittee for consideration and tabling of the report to the
House pursuant to Standing Order 127.

The principal object of the Bill is to provide a legal framework for the establishment and
the management of the National Infrastructure Fund. The Fund is propesed to achieve
several purposes: to scale up and accelerate development of catalytic national
infrastructure including, national highway and railway networks, air and sea ports,
electricity generation, transmission and distribution, water reservoirs, irrigation and
agribusiness infrastructure. To mobilize private capital and non-traditional sources of
infrastructure finance including domestic pension funds and collective investment
schemes, sovereign wealth funds, climate finance; and to reduce the reliance of public debt
for the financing of commercially viable infrastructure.

Ia compliance with Article |18 (1) (b) of the Constitution and Standing Order 127(3), the
Clerk of the National Assembly placed an advertisement in the print media on 16%
February, 20246 inviting the public to submit memorznda by way of written statements on
the Bill. In addition, the Clerk of the National Assembly vide letter Ref. No.
NA/DDC/F&NP/ 042/043/041/044 dated 18™ February 2026 invited key stakeholders to
submit views on the Bill and attend a public participation forum on 24" February 2026.
The memoranda were to be received on or before 28" February 2626 at 5.00 pm (East
African Time).

The Committee is grateful to the Offices of the Speaker and Clerk «f the National
Assemnbly for the logistical and technical support accorded to it during its consideration
of the Bill. Similarly, | wish to express my appreciation to the Honourable Members of the
Conwnittee and the Committee Secretariat who made invaluable contributions towards
the preparation and production of this report.

©On behalf of the Departmental Committee on Finance and INational Planning and pursuant
to the pravisions of Standing Order 199(6), it is my pleasure to report that the Committee
has considered the National Infrastructure Fund Biil, 2026 (National Assembly Bills No. |
of 2026) and wish to report to this August Housejwitlj the reconmimendation that the

House Approves the Bill.
PP O \3_,///7 | ]
oy ok A
Hen, FCPA. Kuria Kimani, CBS, M.P.

Chairperson, Departmental Committee on Finance and National Planning

Report of the Departmental Committee on Finance and Nitionzl Planning on the Cosisideration
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CHAPTER ONE
| PREFACE
1.1 ESTABLISHMENT AND MANDAT% OF THE COMMITTEE

|. The Departmental Committee on Finance and National Planning is one of twenty
departmental committees of the National Assembly established under Standing
Cirder 216 whose mandate pursuant to the Standing Order 216 (5) is as follows:

a) To investigate, inquire into, and report on all raaticrs relating to the mandate,
management, activities, administration, operatioi:z and estimates of the assigned
ministries and departments;

b) To study the programme and policy objectives of ministries and departments
and the effectiveness of the implementation;

¢) To, on a quarterly basis, monitor and report on the implementation of the national
budget in respect of its mandate;

d) To study and review all legizlation referred to it;

e) To study, assess and analyse the relative s:iccess of the ministries and
departments as measured by the rasults obtained as compared with their stated
objectives;

f) To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by
the House;

g) To vet and report on all appointments where the < unstitution or any law requires
the National Assembly to approve, except those usdfer Standing Order 204
(Committee on Appointments);

h) To examine treaties, agreements and conventions;

i) To make reports and recommendations to the Hause as often as possible,
including recommendations of proposed legislation;

j) To consider reports of Commissions and Indepensiciit Offices submitted to the
House pursuant to the provisions «f Article 254 of the Constitution; and

k) To examine any questions raised by Members on a matter within its mandate.

2. The Second Schedule to the National Assembly Standing Orders assigns the
Committee the mandate to consider matters in relation to public finance, public audit
policies, monetary policies, financial institutions, economy, investment policies,
competition, banking, insurance, national statistics, population, revenue policies
including taxation, national planning and development, digital finance, including digital
currency.

Report of the Depayiriiental Committee on Finance s National Planning on the Consideration
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3. In executing its mandate, the Committee oversees the following
Ministries/Departiments:

a) The National Treasury.

b) State Department for Economic Planning.

c) The Commission on Revenue Allocation (CRA)
d) Office of the Controller of Budget

Report «f the Departmenis! Cozamittee on Finance and National Planning on the Cosnsiderstion
of The Xational Infrastreeiise Fond Bill, 2026 (National Assembly Bill No. 7 «f 2854



1.2 COMMITTEE MEMBERSHIP

|. The Departmental Committee on Finance and National Planning was constituted by the
House on 27th October 2022 and comprises of the following Members:

Chairperson
Hon. CPA Kuria Kimani, CB:, MP
Molo Constituency

ULA Party

Vice-Chairperson
Hon. (Amb.) CPA Lzngat Benjamin Kipkirui, CBS, MP
Ainamoi Constituency

Hon. Peter Kaluma, CBS, MP Hon. Sunkuyia, R. George, MP
iHoma Bay Town Constituency Kajiado West Constituency
¢3OM Party UDA Party

Hon. CPA ©Oyula, Joseph H. Maero, MP ion. Betty N. Maina, MP
Butula Constituency [urang’s

2DM Party

ilon. Mboni, David Mwalika, MP Hon. Sheikh Umul Sheikh, MP
Iitui Rural Constituency {*andera County

Y¥WDM Party L.JDM Party

Hon. Okucme Adipo Andrew, MP Hon. (2r.) Shadrack Mwiti, MP
i{arachuonyo Constituency South imenti Constituency
QDM Party {ubilee Party

Hon. Chiforomodo, Munga, MP Hon. (Dr.) Ariko John Namoit, MP
Lunga Lunga Constituency Turkana South Constituency
UDM Party €IDM Farty

Hon. CPA Rutto Julius Kipletting, MP Hon. Machele M. Soud, MP
Kesses Constituency Mvita Constituency

UDA Party DM farty

Report of the Departmental Committee on Finarc:: and National Planning o+ the Consideration
of The National Infrastructure Fund Bill, 2026 (Rutional Assembly Bill No. i of 2026)



1.3 COMMITTEE SECRETARIAT
4. The Committee is facilitated by the following staff:

Mr. Benjamin Magut
Principal Clerk Assistant Il /Head of Secietariat

Ms. Jennifer Ndeto Mr. Benzon Kamande
Deputy Director Legal Services Cleri Assistant 11

Mr. Salem Lorot
Senior Legal Counsel

#r. George Ndenjeshe
Fiscal Analyst 1l

Mr. Andrew Jumanne Shangarai
Principal Serjeant-At-Arms

Mr. Benson Muthuri
Assistant Serjesnt-At-Arms

#r. Mwangi Muchiri
Audio Officer iil

Ms. Penninah Simiren
Legal Counsei [

Ms. Wisfired Kambua
Clark £ssistant 11

Mr. James Machazria
Media Relations Office

iMs. joyce Wachera
Hansard Reporter Il

is. Nelly W. Ondieki
Flesearch Officer 111

Mr. Allan Ngugi
Committee Intern

Mr. Steve Jeremy Kamau
Cormmittee Intern

Feport of the Departmental Commifice on Finance and National Planning on the Consideration
of iie Kational Infrastructure Fund Fill, 2026 (Nationsi Assembly Bill No. I of 2026)



CHAPTER TWO

2.0 OVERY 1&:W OF THE NATIONAL INFRASTRUCTURE FUND BILL, 2026

(NATICINAL ASSEMBLY BILLS NO. | OF 2024)

2.1Background

5

The National Infrastructure Fund Bill, 2026 (National Azsembly Bills No. | of 2026) is
a Nationz! Assembly Bill sponsored by the Leader of {“iajority Party of the National
Assembly. It was published on 23" January, 2026 and it was read for a first time on
[2* February, 2026. It was then committed to the {departmental Committee on
Finance and National Planning for its consideration and tabling of report.

2.2 Summary of Legal Provisions
6. The principal object of the Bill is to provide a legal frzinawork for the establishment

and the masiagement of the National Infrastructure Fund. The Fund is proposed to
achieve several purposes:

e to scale up and accelerate development of «a
including, national highway and railway ::
electricity generation, transmission
reservoirs; irrigation and agribusiness infrasiructure

e to mobilize private capital and non-traditiona! saurces of infrastructure finance
including domestic pension funds and collective investment schemes, sovereign
wezith funds, climate finance

e to reduce the reliance of public debt for the financing of commercially viable
infrastructure investments to strengthen the nztional cepacity for origination,
structuring and execution of large and complex infrastructure projects

Panorzmiic view of the Bill

ivtic national infrastructure

sorks; air and sea ports;
d distrilrution; wvrater

7. The Bil! censtains 6 parts and 37 clauses majorly providing tor the establishment of the

National Infrastructure Fund, its oversight by Board of Directors, performance
evaluation of the Fund, statutory requirements on project preparation and
implementation and reporting and disclosure, and financial provisions.

Establishment of the Fund and Board composition

Clause 5 of the Bill provides for the National Infrastriicture Fund which shall be a body
corporate with its attendant attributes.
Clause 6 of the Bill provides that the Fund shall be managed by a Board of Directors
consisting of eight (8) persons (including the chairperson}. They will be as follows:
e a chairperson (an independent director)
o the Cabinet Secretary to the National Treasury or a representative designated
in writing
e four persons (independent directors)
Report of the Deparinnental Committee on Finance and National Fiznuing ca e Consideration
of The Nations1 Infyasiructure Fund Bill, 2026 (National Assembly BiEl No. i of 2026)



e two persons who have proven experience in senior leadership roles in
development banking

10. The Independent Directors shall be recruited competitively in accordance with
section 13 of the Government Owned Enterprises Act which provides for the
appointment of an independent search and selection panel by the Cabinet Secretary.
The search and selection panel shall conduct a structured, transparent and competitive
process of search and selection of persons suitable as independent Directors.

I 1. The eligibility for appointment as a chairperson or member of the Board under clause
7 of the Bill is three-fold: proven business leadership or relevant professional
experience; having served in a senior management or leadership pasition for a period
of at least fifteen years; and meeting the requirements of Chapter six of the
Constitution.

12. Clause 8 of the Bill provides for the disqualification of a person from k:eing appointed
as an independent director of the Fund. These are if the person:

e was employed by a Government Owned Enterprise or its related parties,
including its major shareholders, in the preceding five years

e was an employee of the National Government for the preceding five years

© is an advisor or consultant to the Fund or its related parties and is affiliated with
a company that is an advisor or consultant to the Fund eor its refated parties

e s affiliated with a significant customer or supplier of the Fund or its related
parties, including banks or other financial institutions owned by the
Government or any of its major shareholders

e has personal service contracts with the Fund, its related parties, or its senior
management

o s affiliated with arny organisation, that receives significant funding from the Fund
or its related parties

e is employed as an executive of another company where any of the Fund’s
executives serve on that company’s board of directors

e is a member of the immediate family of an individual who is, ar has been during
the immediately preceding five years, employed by a Government Owned
Enterprise or its related parties as an executive officer

e is, or has in the immediately preceding five years has been, affiliated with or
employed by z present or former auditor of the Fund or of a related party

e has been affiliated with a political party in the immediately preceding five years

Report of e Departinental Committee on Finance and National Planning on fiie Consideration
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Role of the Board

[3.Clause 11 of the Bill provides for the role of the Board. Below is the categorisation of

the roles.
Strategic  and | Fundraising role | Recrusitiniosnt \nd
humarn visonroe

policy role

overgizii rode

Hezlehs and
Yfgsnialeny ics

e Setting of the
Fund strategic
direction and
approval of
strategic plans

o Approving of
annuzl budgets
and the related
tunding for

£

Fundd lavel

Mobilizing

resources for
the Fund

Entering into
contracts on

behalf of the
Fund

o Appoinimernt
and removal of
the Chief
Executive
Officer;

e Detarmination
of the serms and
conditions  of
employment of
the staff of the
Fund

e Setting key
performaice
indicatois  for
the Chief
Execuive
Officer

e Performance
evaluation of
the Chief
Executive
Officer

e [stablishinent
of risk
governance and
risk
manzgement
systems
processes

e Establishing and
overseeing
internal control
systems

e [stablishing the
succession
manzgement
framework

and

Powers of the fourd

14. Clause 12 of the Bill provides for the powers of the Board. In this respect, the Board

has the power to—

e invest in projects, including by way of equity investment, or debt based on the
bankability of the project, or any other project finance mechanism

e acquire and hold security or a security interest, including, a right in a security, of
any kind and in any form for the due discharge of obligations under an investment
or agreement that it makes

Report of the ix;
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e surrender the security, security interest or right in the security and acquire and
hold, in exchange, security or a security interest, including, a right in a security, of
any kind and in any form

e realize the security, security interest or right in the security made, acquired or held
by it on the investment or agreement

e exchange, sell, assign, convey or otherwise dispose of, or lease, the investment,
agreement, security, security interest or right in a security

e enter into arrangements or agreements with, and act as agent or mandatory for,
any department or agency of the government of Kenya, or any other body or
person, for the development of infrastructure projects to, by, on tizhalf of or jointly
with that institution and deliver financial assistance on their behalf under the
arrangement or zgreement

e accept any interest or rights in real property or personal property or any rights in
immovable or movables as security for the due performance of any arrangement
or agreement with the Fund

e determine the form of compensation for services provided by the Fund in the
exercise of its powers or the performance of its functions under this Act

e acquire and dispose of any interest or right in any entity by zny means

acquire, hold, exchange, sell or otherwise dispose of, or lease, any interest or

rights in real property

Audit Committee

I5. Clause 14 of the Bill provides for the establishment of an audit committee whose
membership will consist of independent directors being the majority. The functions of
the committee will be to oversight of the internal audit function znd other assurance
providers; engage with external auditors; assure on appropriateness «f measures to
safeguard the assets of Fund’s assets; review all reports and communicztion with
external auditors; among others.

Chief Executive Officer

16. Clause {5 of the Bill prevides for a Chief Executive Officer of the Fund who shall be
competitively recruited and appointed by the Board on such terms and cenditions as
may be specified in the instrument of appointment.

Sona

alification requireinents | Disqualification

e Hold a degree in the relevant field e is a member of Parliament or
from a university recognized in Cousnty Assembly
Kenya
Report of #iie Departmental Cozssiniifice on Finance and National Flanning on ihe Censideration
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e meets the

» [dave at least ten years work
experience in a relevant field

e Served in a position of senior
management for a period of at
least five years

requirements

of
Chapter Six of the Constitution.

is @ member of a govarning body
of a political party

is an undischarged bank: it

has been convicted of = felany
hize baen removed from public
for contravening the
provisions of the Caonstitution or
zi1y other written layv.

£5:
Giics

Administrator of the Fund

|7.Clause 16 provides that the Cabinet Secretary may designate a person to be the
Admiinistrator of the Fund in accordance with secticn 24 (5) of the Public Finance

Mas:

t:2nt Act. Section 24(5) of PFMA provides that the Cabinet Secretary shall

desigiizte a person to administer every national public fu::cl.

S¢x2f of the Fund

I8.Clatise 17 of the Bill provides that the Board may =

sint such officers may be

necessary for the proper discharge of the functions of the Fund and upon such terms
and conditions as the Board may determine, subject to such guidelines as the Cabinet

Secretary may issue.

Porfoorrinance evaluation

19. Clauses 18, 19, and 20 set out the requirements of adopting an investmant plan,
entering into performance contracts, conducting gerformance evaluzticn, and
determination of the performance incentive system fo+ the Hioard, CEO and staff of

the Fund. .
fnvestment Plan | Perfoirizaice Perforipancs: Perisrmance
T b Carifeacis Evaluation: incenrive system
e Board to adopt | ¢ Board to enter [ ¢ CS given rale of e C§ to
an investment perfsrmance Fund’s determine
plan contract with performance Board’s a
e Effective on |* the  Cabinet evaluation performance
day of the Secretary e CS has incentive
financial year o Geared discretion to co- system
e Basis of annual towards opt relevant [ ¢ Board to
performance propelling external experts determine
contracts Fund’s e Fund’s CEQO’s znd
commercial performance staff's

Report of the Departmental Conunittee on Finance and Nationsl Flanning 2:1 the Consideration
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performance, evaluation may performance
make be based on incentive
commensurate audited financial system
rates and statements
minimise risks | e Board evaluates

CEO’s

performance

Project preparation and implementation

20. Fart IV of the Bill provides directives on the steps to be undertaken to ensure that the

21.

projects intended to be implemented are executed well. Further, it provides for the
Government support measures for the projects.

Clause 21 of the Bill assigns the Board the role of developing an Investment Policy for
approval by Cabinet providing pertinent details on incomplete and proposed projects.
The Investment Policy shall specify priority sectors proposed for development;
proposed projects; any existing incomplete projects from the previcus investment
policy; expected rate of return on investment on specific projects; ass«t allocation and
portfolio distribution; and exposure limits per sector and project. The Investment
Policy will be valid for a period of five years.

22.Clause 22 of the Bill provides that the Fund shall develop s:sfficient capacity to

23.

Report of the Departmental Cosis
of The Kational Infrastructure Fix

undertake the structuring and implementation project phases inciuding overseeing the
conduct of feasibility studies; preparing the project investment pians; and negotiating
investment agreements for the projects. Further, the Fund will be at fiberty to engage
development finance institutions, which Kenya is a member, to leverage on their
project preparation, structuring and finance capabilities or such other expertise as may
be necessary for the implementation of the Act.

Clause 23 of the Bill provides that the Fund shall undertake feasibility studies on
investment projects to determine the commercial viability of the project. The Fund
will be required to consider the following matters when undertaking the feasibility
study:

e the technical requirements of the investment project

e the legal requirements to be met by the parties to the investment project

e the social, economic and environmental impact of the project

e the affordability and value for money proposition in the project

e the project’s land requirements and required site preparatory activities

necessary for effective and efficient project initiation

e on Anance and National Planning on the Consideration
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24.Under clauses 2+ and 25 of the Bill, the Cabinet Secretary i:s been assigned the role

25.

27.

28.

29.

. The Cabinet -e:

eport of the Departisseninl Committee on Finance and National Planning <
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to:

o prescribe the standards and procedures for the ide:::ification and selection of
investment p:ojects under this Act. This will be on tiie recommendation of the
Board.

e issue Giovernment support measures to investiient projects of the Fund,
including a binding undertaking; a letter of suppori; a letter of credit; among
others.

Reporting and dizcissure

Clauses 26, 27, an< 28 of the Bill provides for the repeiiing and disclosure on the
operations of the ffund. The Fund will be required to make quarterly and annual
reports to the iZabinet Secretary in such manner as may e prescribed. The Cabinet

Secretary will also make half-yearly reports on the Fund to the Cabinet and annually
to the National Assembly.

:ary shall publish and publicize on the i-{:tios:al Treasuiy websitz or
such other inforiation platforms as may be accessible to the public audited awiual
reports of tha Fund; annual performance evaluation resuits of tiie Fund; and reports
on appoiniment of independent directors of the Fund an< the procedures followed in
arriving at such appointments.

The Fund shall publish, on their individual websites or on such other platforms as may
be accessil:le to the public audited annual reports; annual performance evaluation
res:ilts; and annual report on anti-corruption activities completed.

Further, the Board shall ensure that the Fund keeps financial records that correctly
record and expliin its transactions and financial position and performance; enable
financial statements to be prepared and be audited; and clearly identify and disclose
any transactions undertaken by the Fund with any director or their close relatives,
either directly or indirectly and comprising a pecuniary or non-pecuniary benefit
through a company or other business established by such director.

The funds of the Fund

Clause 29 of the Bill provides for the funds of the Fund which shzli include—
e proceeds from privatization and disposal of government assets
e such monies as rmay be appropriated into the Fund by Parliament

1 five Consideration
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e such fees, monies or assets as may accrue to or vest in the Fund in the course
of the exercise of its powers or the performance of its functions under this Act
or under any written law monies from any other source provided for or
donated or lent to the Fund

Report of e Dispartmental Commitéice on Finance and National Fianniag on the Consideration
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CHAPTER THREE

3. PUBLIC. PARTICIPATION AND STAKEHOLDER Ei{GAGEMENT O{+
THE BILL

3.1 LEGAL FRAMEWORK O[{ PUBLIC PARTICIPAT!O!«

30. Article 118 (1)(b) of the Constitution provides that:
“Fariiament shall facilitate public participation and involvement in the legislative and ather

business of Pasiiament and its Committees.”

fates that:
1 shall facilitate ::+hlic

31.The National #ssembly Standing Order 127 (3) and (3A) st
“(3) The Deparimental Committee to which a Bill is corass

particip::iicti on the Bill through an appropriate mechariz:a including-
(a) i submission of memoranda;
i) o public hearings;
i)« relevant stakeholders in a sector; and
() « ¢ experts on technical subjects.
(3A) The irportmental Commiitee shall take inio account the views and

recommend:itions of the public under paragraph (3) in its report to the House.”

3.2 MEMOU#ANDA RECEIVED ON THE BILL

32. Pursuant to the aforementioned provisions of law, the Clerk of the National Assembly
placed an adveriisement in the print media on 16™ Februzry, 2026 inviting the public
to submit memoranda on the Bill. Further, the Clerk of the i!itional Assembly wida
letter Ref. No. WA/DDC/F&NP/ 042/043/041/044 dated 18" february 2026 invi:::l
key stalceholders 1o submit views on the Bill and attend a public participation fori:m
on 24" February, 2026 respectively.

33. The Committee received memorandum from the stakehold::'s as Annexed.

General Submissions

3.2.1 The Nationz! Treasury

The National Treasury appeared before the Committee and submitted as follows;
34.The National Treasury requested the Committee to consider and approve the
National Infrsstructure Fund (NIF) Bill in order to facilitate establishment and
operationalization of the Fund as an innovative financing mechianism for commercially
viable infrastructure investments in Kenya. In its presentation, the Cabinet Secretary,
emphasized that the NIF seeks to shift Kenya from traditional debt-heavy public
financing models toward blended, investment-led financing framavworks capable of

feport of the Depavimenisl Committee on Fiuarice and National Planning on the Consideration
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crowding in private capital while reducing reliance on taxation and sovereign
borrowing.

35. The Ministry noted that global benchmarks demonstrate the viability of infrastructure
funds as catalytic investment vehicles. Reference was made to South Africa’s
Infrastructure Fund operating under the Development Eank of South Africa as a ring-
fenced blended finance unit; India’s National Investment and Infrastructure Fund (NIIF),
which mobilizes government and global institutionzi capital under a structured
governance framework; Canada’s long-term infrastructure financing programs
supporting housing and critical minerals; Saudi Arabia’s iNational Infrastructure Fund
facilitating private sector participation in strategic prejects; and Singapore’s blended
finznce ecosystem promoting capital mobilizaticn and infrastructure bankability. These
international precedents were cited to demonstrate that weli-governed infrastructure
funds can attract pension funds, sovereign wealth fiinds, private equity, and multilateral
development financing while maintaining structured oversight.

36. ¥ith respect to Kenya, the National Treasury submitted that the Bill establishes a
legal framework for the creation and management of the National Infrastructure Fund
to maobilize up to Ksh5 trillion in capital through asset monetization, capital market
deployment, and crowding-in of domestic and international institutional investors. The
strategy aims to ring-fence privatization proceeds for reinvestment, democratize
national ownership through capital markets, and feverage private participation at an
estimated ratio of ten-to-one for every shilling invested by Gevernment, thereby
accelerating development of highways, railways, air and seaports, electricity generation
and transmission, irrigation systems, and agribusiness infrastructure.

37.The Ministry submitted that the Bill further outlines governance structures including a
Board of Directors with independent members recruited under the Government
Owned Enterprises Act, defined powers to mobilize resources, invest in bankable
projecis through equity or structured finance mechanisms, appoint management, and
approve strategic plans and budgets. It also provides for performance evaluation
frameworks linked to national strategic objectives, feasibility studies and structured
project preparation, and adoption of investment plans forming the basis of annual
performance contracts. The National Treasury emphasized that the proposals are
inforemed by international best practice and are intended to establish a professionally
managed, commercially oriented infrastructure financing vehicle aligned with Kenya’s
long-term development objectives.
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3.2.2 Office of the Controller of Budget (OCoB)
38. The OCOB notad that the Bill provides for parliamentary appropriations to the Fund

and authorises expenditure for investment and project financing purposes. However,
it does not expressly require authorisation by the Controller of Bu:get for
withdrawals of funds, as required under Article 206(4) of the Constitution. They stated
that the Gill should expressly provide that all withdrave:!s «f appropriated fun<is shall
be subject to zuthorisation by tha Controller of Budgzt in accordance with the
Constitution and the PFMA.

39. Additionally, they noted that the &ill empowers the Czhinet Secretary to issue

40. They sut

guarantees, fetters of credit, partial risk guarantees, political risk insurance and cther
support ins:riznents. These instrumeants may create contingent liabilities for the
national governinent Under Articles 211 and 214 of the Canstizution and Par: i of
the PFii4, pubic debt and guarantees are subject to strizt agzproval, reporting and
disclosure raquirements, including parliamentary oversight and inclusion in debt
sustainability analysis.

¢ that the Bill does not expressly provide for parliamentary aj:;::oval
: iszuance of guarantees, the recording and disclosure of contingent liabilities
in fiscal risl statements, or their integration into the public debt imanagzment
framework. iiven the scale of infrastructure financing transactions, failure to embed
these safeguai<is may expose the Exchequer to unmanaged fiscal risks. They proposed
expressiy aligning issuance of guarantees and risk instruments with constitutional and
statutory <=f:t management provisions.

41.Further, QOCOB noted that although the Bill provides that annual estimatas shull be

prepared in accordance with the PFMA, it does not clearly articulate the linkage
between tiie annual budget process under Articles 220-221 of the Constitistion,
parliamentary appropriation, release of funds and expenditure control mechanisms.
COB propasad the Bill to expressly provide that allocations to the Fund shall forin
part of the Appropriation Act, disbursements shall be subject to approved cash flow
plans, expenditure shall conform to approved programme-based budgets, and that the
Fund shail operate within fiscal ceilings established by the National Treasury. This
clarification will ensure compliance with Article 201 on openness, accountability, and
the prudent use of public rescurces.
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3.2.3 Liberal Democratic Party (LDP)

Introduction

42. Reject the Bill in its current form due to structural, fiscal, and governance risks. While
infrastructure is essential, Kenya suffers from weak execution, poor prioritization, and
governance deficits, not a lack of funds. Creating a new fund risks compounding these
structural failures rather than addressirg them.

C.onstitutional Concerns

a) Violation of Public Finance Principles

43. Ensure that all public funds remain within the Consolidated Fund under parliamentary
oversight. The Bill creates a parallel finzneial structure outside established safeguards,
diluting parliamentary control and potentially undermining Articles 201, 206, and 212
of the Constitution governing public finance and debt mznagement. Public assets
cannot be transferred to quasi-corperate structures without strict constitutional
guardrails.

b) Asset Disposal without Adequate &overeign Safeguars

44. Prohibit monetization or privatization of strategic national zssets to finance Fund
projects. Selling stakes in telecommunicztions, pipelines, energy, and logistics trades
long-term dividends for short-term figuidity, reduces state control, risks
undervaluation, and weakens national bargaining power. Strategic zssets are sovereign
levers and cannot be used as mere financing tools.

Governance and Misuse Risks

45. Reject creation of a semi-autonomous fund with broad discretionary powers. Kenya
already has Treasury, State corporations, PPP frameworks, bonds, and sovereign
structures. Without strict safeguards, the Fund could become a politically controlled
vehicle for asset stripping, creating fiscal e:pacity. Public trust deficits further amplify
systemic risk; credibility cannot be legislated but must be earned.

Prioritization of National Development

46. Focus government efforts on high-impact, law-cost infrastructure and social priorities.
Infrastructure is a tool, not an end. Urgent priorities include youth employment,
education, healthcare, food security, and household purchasirig power. Large
institutional vehicles cannot substitute for execution-focused governance that
addresses these fundamental needs.

Alternative Solutions to Infrastructure Financing

Strengthen and optimize existing mechanisms rather than create a new fund to:
ii. Expand transparent infrastructure bonds and leverage regulated pension and
insurance capital.
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vi.

Improve fiscal discipline, rationalize expenditure, and renegotiate high-cost debt.
Reform and streamline PPPs instead of duplicating structures.

Improve project execution by zddressing procurement inefficiencies, corruption,
contract mismanagement, and political interference.

Targeted interventions yield hLigher returns than establishing a new fund without
addressing root execution issu«:.

Constitutional Red Flags — frticie 206

47.

Ensure all revenue flows through the Consolidated Fund, with parliamentary
appropriation and oversight. Transferring revenue or asset proceeds directly to the
Fund bypasses parliamentary control, potentially violating Articles 206, 201, and 212.
Centralization of fiscal power in a semi-autonomous corporate vehicle risks «if-
balance-sheet financing, shadow budgeting, and concentration of authority outsice
constitutional overzight.

Public Trust and Credibility

48.

Do not enact the Bill until public t:ust is restored and oversight mechanisms are
robust. Major ass«t restructuring :1iz! {:nd management require high public confiden::.
Current deficits in transparency, indepandence, political neutrality, and accountabiiicy
make the creation of a powerfisl fund risky. Public confidence must preces
institutional transformation.

Conclusion

49.

Reject the National Infrastructure Fund Bill, 2026, in its current form.

The Bill:

50.

Risks violating constitutional provisions, especially Article 206.
Enables disposal of strategic national assets.

Duplicates existing financial mecharisms.

Increases governance and misuse risks.

Ignores more urgent national prierities.

Fails to address root causes of fiscal distress.

Kenya needs disciplined governance, prioritization, and execution, not additional
financial vehicles. Under LDP administration, if tize Bill is enacted, reversing it will be a
priority executive action to restore constitutional and fiscal safeguards.

3.2.4 Institute of Economic Affairs (IEA)

51.

Report of the Departmental Committee on Finance &

The Institute of Econoraic Affairs submitted that it does not support the establishment
of the National Infrastructure Fund as proposed. They stated that given Kenya’s tight
fiscal position, characterised by high public debt, rising debt-servicing costs, liquidity
constraints, and mounting pending bills, the creation of a standalone fund with
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independent borrowing powers is fiscally imprudent. By shiftirg infrastructure
financing outside the Consolidated Fund, the Bill weakens budget transparency, turning
the Fund into a mechanism for obscuring debt rather than strengthening fiscal
discipline. However, should the Fund nonetheless proceed, the following proposals
are advanced to mitigate the attendant fiscal, governance, and accountability risks.

3.2.5 Okoa Uchumi

52.Ensure that the Bill establishes clear mandate precision, robust governance
arrangements, and fiscal safeguards in alignment with international best practice. Kenya
may benefit from a well-structured infrastructure financing vehicle if it is firmly
anchorad within constitutional public finance frameworks. As currently drafted, the
Bill risks creating a parallel institutional solutien that may not address underlying
constraints, potentially resulting in a costly and complex experiment without
commensurate benefits.

3.2.6 FBunge la Mwananchi

53. The stakeholder, expressed conditional support for the National Infrastructure Fund
Bill, 2026 since infrastructure development is essential for economic growth, job
creation, and national transformation; however, such support is dependent upon
strengthening governance safeguards because weak oversight structures, political
interference, and constitutional non-compliance may expose public resources to
misuse @nd financial risk. The stakeholder proposed zmending governance framework
to clearly define ultimate financial oversight and align the Fund strictly with Parliament,
the Auditor-General, and the Controller of Budget since explicit constitutional
anchoring would enhance accountability and prevest the Fund from operating outside
Public Finance Management controls.

54. Additionally, they recommended that all major borrowings and guarantees be
subjected to mandatory parliamentary approval since debt sustainability must align
with Chapter |12 of the Constitution; additionally, strict ring-fencing provisions were
proposed to ensure that Fund resources are used exclusively for approved
infrastructure projects, with diversion attracting criminal liability, because fiscal
discipline and public trust depend on clear legal safeguards. The stakeholder also
recommended that project eligibility be subjected t= rigorous economic viabifity and
social impact assessments, together with independent technical review, performance-
based disbursement, and transparent procurement through open cormpatitive
tendering and a publicly accessible digital disclosure portal, since prafessional
evaluation and real-time transparency would reduce corruption risks and ensure value-
for-money.
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55.Bunge la Mwaranchi further urged mandatory oversight by :t:e Controller of Budget
prior to withdrawals, annual and special forensic audits by :fie Auditor-General, 2nd
regular reporting to parliamentary committees since constitutional fiscal controls
safeguard public resources. Safeguarcs were also proposed to protect pension and
institutional investments through risk diversification requireiiants and independent
investment committees, because excessive exposure to risk ventures ray
endanger retirement savings. Finally, the stakeholder recoivinended insertion of
strong anti-corruption provisions including automatic -stigation triggers for
unexplained cost overruns, personal liability for Board rmenikers and accounting
officers, lifestyle audit provisions, structured public participation, county government
consultation where devolved functions are affected, and whisticblower protection,
since sustainabie inirastructure financing must be anchoied on transparenzy,
accountability, professionalism, and constitutional comyiiznce in order to szive
wananchi effectively.

3.2.7 Edwin Nyzk

56. The stakehoicisr ssed the establishment of the National Isiirastructure Fund Bill in
its entirety. | tated that while infrastructure developme=:it is importan:, he is
concerned zhout the legality, transparency, fiscal impact, and gevernance structure of
the Fund. in particular, the creation of an additional bourd risks unnecessarily
expanding govarnment bureaucracy and increasing administrative cests at a time swiien
public expendittsre stiould be rationalised.

57.He urged the Committen to ensure full constitutional compliance, meaningful public
participation, f{inzncial ¢ransparency, and strong oversight i:zfcre proceeding. Asy
duplication of existing institutional mandates should be avoides.

3.2.8 Clause by Clause “ubmission
Long Title
Katiba institute
58. Amend the long title to specifically cite Article 206(1) (a) of the Constitution as the

basis for the Bili's enactment.

Committee Observation
The Committee =greed to provide for the definition of ‘“national

infrastructure”.

irierafion
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Clause 2
ICPAK

59.The stakehaider proposed amendments to the clause by introducing additional

definitions intended to enhance legal clarity, minimise ambiguity in implementation, and
reinforce the operational framework of the Fund.
“Development Fund” means a sovereign development end infrastructure
investment fund whose primary objective is to generaie risk-adjusted commercial
returns while catalysing private capital for national infrastructure.

“Fiscal risk” means any actual or potential liability, explicit or implicit, arising from
guarantees, letters of sufsport, undertakings, or other Government support
measures.

“Netionel Infrastructure Pipeline” means the Cabinet-approved list of priority
infrastructure projects aligned to national development plans.

Committee Cihxservation

The Commitice noted the staitcholder’s proposal but was not persuaded
to include the naw definitions as a consequent of not agreeing with the
stakeholder on substantive provisions in which the definitions have been
applied.

IPF

60. The stakeholder proposed amending the clause by inserting a new clear definition of

6l.

what constitutes National Infrastructure. They stated that for avoidance of the fund
being employed to other infrastructural projects apart from thiose mentioned in the
bill, it is necessary that an explicit definition of “National Infrastructure” be included,
mentioning what it entails.

Committee Observation
The Committee =zgreed to provide for the definition of “national

infrastructure”.

KENYA ASSOCIATION OF MANUFACTURERS (KAM)

The stakeholder proposed amending Clause 2 by inserting a definition of
“infrastructure” to expressly include: roads, rail, maritime, electricity, airports, water,
and irrigation. The Bill does not define infrastructure, creating ambiguity in scope and
application. The Fourth Medium-Term Plan (MTP V) identifies key infrastructure-
related sub-sectors, including roads and transport, energy and petroleum, ICT and
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digital economy, land and urban development, and :vater and irrigation. Clearly defining
infrastructure will limit i scope of the Fun, align it with national priorities, and
promote the optimal use «f scarce financial resources.

Committee Observitios:
The Committee =¢¢ to provide for the definition of “natiznal

infrastructure”.

Okoa Uchumi

62. Insert a definition of “infrastructure” to clearly outline the scope of projects the Fund

63.

may finance. The Bill does not currently specify which categories of infrastructure are
covered, creating uncertainty about the Fund’s mandate. Clear definitions align the
Fund with national planning priorities and prevent duplication or misallocation of
resources.

Committee Observation
The Committee agreed to provide for the definition of “national
infrastructure”.

Clause 3
ICPAK

The stakeholder proposed the insertion of a new sub-clause in order to align the Fund
with international best practices relating to climate considerations, maobilisation of
private capital, and fiscal sustinability.
“(c) to ensure thit the fund operates with ojerational independence, connercial
discipline, and iransparency consisient with international best fractice for
sovereign devex‘ hment funds.”

Committee Observatisn

The Committee noted tlie stakeholder’s praposal but was of the vizw that
as conceptualized in the Biif, the Fund will iizve several players perisrraing
certain roles: the Cabinct Sccretary for thie Fational Treasury, the Board,
the Cabinet, among otliers. Therefore, the proposal for the independeance
of the Fund may not be {zasible. Further, =lsuse 3 provides for the «ljacts
of the Act and for which the proposal does not neatly fit in.

Clause 4
Cliffe Dekker Hofmeyr (_D!-)
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64. The stakeholder proposed an amendment by inserting the following sub-clause to

65.

66.

strengthen safeguards for institutional investors and protect contributors’ funds when
mobilising capital from institutional investment sources.
“(2) Where the Fund mobilises capital from institutional investors, including pension funds
or collective investment schemes, it shall:

(@)  conduct due diligence and risk assessment to ensure that investments are
consistent with the trustees’ fiduciary duties;

(5)  adopt a formal risk management framework for each project, including limits on
everage, guarantees, and contingent liabilities;

(c)  provide regular reporting to investors on project performance, risk exposure, and
fiquidity; and

(d}  ensure defined exit mechanisms or structured arrangements to protect investors
capital.”

>

Commiittee Observation

The Committee agreed with the stakeholder izi:t noted that since clause
4 of the Bill provides for the purposes of the FFund, the proposad
arnendment might not fit in the clause. The Committee therefore
recommended that the safeguards proposed ie included as functions of
the Beard under clause || of the Bill.

PWC

The stakeholder proposed inserting a new clause requiring consultation with affected
County Governments during project identification, feasibility studies and
implementation phases.

Committee Observation

The Committee noted that the Bill refates to Nztional Infrastructure and
further this is not a Bill concerning county gavernments and therefore
there in no need to require consultation.

ICPAK
The stakeholder recommended the introduction of zdditional sub-clauses to align the
Fund with global standards on climate action, private capital mobilization and fiscal
sustainability.
“(e) to mobilize private capital through co-investment structures with pension funds,
sovereign wealth funds and institutional investors.”
“tf) to support climate-resilient and sustainable infrastructure in line with national climate
commitments.”
“(g) to ensure long-term financial sustainability and avoid undue fiscal risks.”
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Commitiee (bservation
The Coruniitee agreed with the stakeholder exces
paragraph (i) which has already been addressed i

on the proposal undiar
= Bill.

KNCCI
67.The stakeholder recommended amendment of the cizuse through insertion of the
following paragraph since the Bill lacks an explicit catalytic leverage requirement and
therefore risks <rowding out private capital.
“The Fund st:ail mobilize private capital through a prescribed minimum leverage ratio of
private-to-public investment,”

Committee {}Hservation

The Comuniitice observed that clause 4 of the il suis out the purpozz of
the Furid, The Carnmittee noted the stakeholds:’ rrosal but was of the
view that it was prescriptive and that the sams - provided {r in the
invasitient policy.

KAM

68. The stakeh«!der proposed amending Clause 4 by insertinig a nzw sub-cizuse (e) to
provide that the Fund shall facilitate the developms:it of industrial paris, Special
Economic Zones (SEZs) and value-addition infrastructure to support the Kenya
Industrial Transformation Programme. Manufacturing is gicbzlly recognized as a ey
driver of economic growth, productivity, exports and ¢uzlity employment. {enya’s
manufacturing sector has declined to approximately 7.3% «f GDP, undersczring the
need for deliberate intervention. Explicitly including indeztrial parks and SEZs will
strengthen domestic production capacity, enhance integration into global value chains
and support lorg-term industrial transformation.

C.ommittee {iiservation

The Commiite: appreciated the important rolec played by ¢he
manufacturing scctor however, the proposal would unduly expand the
purposes of the Fund.

Okoa Uchumi

69. Amend Clause 4 o clarify that the Fund is intended to supj:art lorg-term development
and economic transformation through strategic infrastructure projects. While the Bill
establishes the Fund procedurally, it does not clarify its developmental objectives o
alignment with national priorities. Explicitly stating the purpose sirengthens mandate
precision, ensures coherence with the national development agenda and safeguards
public interest.
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Committee Observation

The Committee noted the stakeholder’s proposal but noted that the broad
ohbject of the Bill was sufficient for legislation.

Office of the Attorney General

70. The AG noted that afthough Clause 4 provides for a multi-sectoral mandate of the

71.

Fund, the Board compasition is limited to Cabinet Secretary for the National Treasury
and independent directors. They noted that under clause 6 of the Bill, the Board has
no representation for the sectors specified under clause 4.

Cammittee Observation

The Committee noted the stakeholder’s praposal but was of the view that
incorporating additional representatives for different ministries as
conternplated by the purposes of the Funid wnder clause 4{a) of the Bill
would unduly expand the Board compesition. In any case, as
conceptualized, the Fund will not be the inmiplementer but the existing
government institutions and other entities.

We Care

Insert a new paragraph (e):
{e) to ensure that infrastructure financed under the Fund promotes
environmental sustainability, affordability of essential services, youth employment
creation and equitable access to public goods.

Committee Observation
The Committee observed that the purpose of the Fund as provided for in
the clause was adequate.

PPRA

72. Insert a new sub clause “(f) promote sustainable, resilient, and inclusive infrastructural

investment and development.” This is aimed at ensuring the incorporation of
sustainability in the planning, designing and constructing of infrastructural systems that
are environmentally friendly, economically viable and socially inclusive over their entire
life cycle.

Committee Observation
The Committee observed that the purpose of the Fund as pravided for in

the clause was adequate.
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73.

74.

75.

76.

Report of the Depar
of The National Fafissiz

Clause 4(a)
IPF

The stakeholder proposed providing a clear definition of “Catalytic MNational
Infrastructure”. IPF stated that for purposes of transparency and accountability to the
public, the 8ill should provide a clear and operatioral distinction betvieen
“infrastructure” z:id “catalytic infrastructure,” specifying the criteria that differentiate
the two categories.

Committee observation
The Committee agreed to delete the word “catalytic” to aliminate any
ambiguity.

Katiba Institute

Amend to inciuiie County Governments in the definition of ‘Government’ u:sdar
Clause 2 and psovide mechanisms to ensure county governments’ participation in the
operationalisation of the Fund including in the identification and implementation of
infrastructure projects across the 47 counties.

Amend the Mamorandum of Objects and Reasons to re-cizssify the Bill as a &ill
concerning Cou:nties under Article 110(1)(a) hence requiring the concurrence of the
Senate.

Committee {ii:servation

The Commiittee noted that the Bill is not intended to zfiezct the functions
and powers «f county governments as set out in the Fairth Schedule to
the Constituiicn. Therefore, the Committee recommended that the
definition “i:ztional infrastructure” be inserted in cizuze 2 of thie Bill to
provide clarity.

s

PPRA

Amend the clause to include ICT infrastructure and research innovation. They stated
that the World is transitioning to the provision and consumption of electronic services
(e-services), thus {T is a viable sector. It is mainly through innovation that a country
can prosper.

Committee (¥hservation
The Committce was of a different view that the stakeholder’s proposal
would unduly expan: the purposes of the Fund and whittle down the mzin

object of the Fund.
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Clause 4(c)
Katiba Institute

77. Amend to reclassify the Bill as a one concerning county governments hence requiring
the Senate’s concurrence. Alternatively, amend to remove zli references to borrowing
and the issuance of government support measures.

Committee Observation

The Committee noted that the Bill is not intended ¢o affect the functions
and powers af county governments as set out in thie Fourth Schedule to the
Constitution. Therefore, the Committee recommiended that the definition
“national infrastructure” be inserted in clause Z af the Bill to provide
clarity.

Clause 4(b)
IPF

78. The stakeholder noted that with the requirement of the section 15(2), of the PFM Act,
there ought to be an addition mentioning that it aims to maobilize funds in the most
prudent manner that ensures fiscal sustainability, ensuring that such financing
mechanisms minimize adverse impacts on the budget. They proposed amending the
clause by inserting the following statement; -

“In the most prudent manner and in accordance with the Privatization Act and
PFM Act.”

Committee Observation

The Committee agreed with the stakeholder but to the extent that the
clause couid be amended to reference it to Article 206(1)(a) of the
Constitution and the Public Finance Management £ct, Cap. 412A.

Clause 5
IEA

79. The stakeholder proposed amending the clause by requiring ail bond-related cashflows
to comply with Public Finance Management Act. This will require all bond-related
operations to comply with Public Finance Management Act.

Committee Observation

The Committee observed that the Committee’s propesad amendment to
clause 4 for the Bill to be carried out in accordance witii the provisions of
the Public Finance Management Act would address the stakeholder’s
concerns.
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Office of the Auditor {3eneral

80. OAG noted that while the Fund can borrow money, the lack of explicit alignment with
Article 206 of the Conztitution and the Public Finance Management A<t Cap 4[2A may
lead to loopholes in the managzement and oversight of public funds. They also noted
that the Bill needed to align sith the provisions of the Investment Promotion Act Cap.
485B on matters relating to investment policy.

Committee Cibservation

The Committee noted the stakeholder’s proposal and has s nrinended
an aniendment ¢o claese 4 of the Bill to cross-reference the fct ¢o Article
206(1)(a) of the Ceaoustitution and the Public Finance Mans ont Act,
Cap. 412A. The Commiittee further noted that the Bill does ot conflict
with the provisions «{ ti:e Investment Promotion Act, Cap. 4%5,

PWC

8l.The  stzkeholder pronased  providing clarity on  which  corporate
governance/regulatory framawork applies to the Fund (for example, speciiying that the
Fund's governance shzll ba exclusively governed by Government Crvied Enterprises
Act No. 25 of 2025. They noted that the bill appears to create a hybrid entity that
does not fit neatly into any category as provided under the Public Finance {anagement
Act, Cap 412A.

Tt

Committee Observation

The Committee nuted ti:e stakeholder’s proposal and to zddress the
concern, it has reconimended an amendment to clause 4 to give clarity
that the legal framawork of the Fund will be in accordarnics with the
provisions of the Pul:iic Finance Management Act, Cap. 412A.

ICPAK

82. The stakeholder suggested the addition of a new sub-clause aimed at safeguarding
operational independence and reducing the risk of politically influenced investment
decisions.

“(3) The Fund shall be operationally independent and shall not be si:bject to
direction on specific investments by any person or authority, excejt as jrovided
under this Act.”

Committee Observation
The Cornmittee noted the stakeholder’s proposal but was of the view that
as conceptuzlized in the Bill, the Fund will have several players peirforming
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certain roles: the Cabinet Secretary for the idational Treasury, the Board,
the Cabinet, among others. Therefore, the praposal for the independence
of the Fund may not be feasible. Further, clause 3 provides for ¢he objects
of the Act and for which the proposal does ot neatly fit in.

KAM

83.The stakeholder proposed amending Clause 5 to establish a tweo-tier governance
structure by introducing a Board of Trustees as legal custodians of the Fund’s assets,
separate from the Board of Directors. A Board of Trustees would provide fiduciary
oversight, safeguard assets, and ring-fence resources from diversion. Separating
custodial znd operational functions reduces concentration of authority, strengthens
checks and bafances, minimizes conflicts of interest, and enhances public confidence in
governance.

Comsmnittee Cibservation
The Cemmittee noted the stakeholder’s propasal but was of the view that
the propasal would add another layer of Liureaucracy and carries with it
additional financial costs.

Okoa Lichumi

84. Clarify the institutional relationship between the Fund and existing public investment
management processes, ensuring it operates as a complementary financing instrument
rather than a parallel entity. The Bill does not define how the Fund integrates with
existing institutions, creating risk of fragmented accountability, duplication of mandates
and misalignment with broader public finance objectives. A clearly defined institutional
role ensures coherence, effective oversight and prudent use of public rasources.

Conmmittee Cbservation

The Committee noted the stakeholder’s concerns and observed that the
Fund does not seek to create parallel entity but to utilize the existing
institutions to carry out the infrastructure projects. The Committae will
propose amendments to the Bill to bring out this clarity.

Office of the Attorney General

85. The stakeholder stated that the bill establishes the Fund as a body cerparate with
perpetual succession, capable of holding property, borrowing, contracting and litigating
in its own name. This implies the Fund is perpetual in nature and has under clzuse |15
appointed a Chief Executive Officer, whilst under clause 16 of the Bill the Cabinet
Secretary for the National Treasury is required to designate a person to be the
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Administrator of the Fund in accordance with section 24(5) of the Public Finance
Management Act.

86. They noted that the responsibilities of the Chief Executive Officer specified undzar
clause 15 (5) (=) which is to inter alia includes to manage the ¢uy-to-day affairs of 1"»‘ae
Fund may overlap with that of the proposed Administrator of tiwz Fund. Therefo
the proposed a nced for clarity whether the Bill is a national puiidic fund estabhsi ad
pursuant to section 24 of the Public Finance Management Act or it is a perpetual Fund
established by statute.

Commitiee Disservation

The Cormritise zgresd with the stakeholder and to yeso
recorisianGas ﬁw.l: the CEO be also the Adminisir:
designated hr thw Uabinet Secretary for the Nationai (e
section 24(4} «{ the Fublic Finance Management Act, Cap. 445

Ive the mattar,
i of the Fund
psury undar
A,

Clause 5(2)
Kituo cha Sheria

87.The stalkeholder submitted that the Fund be converted into a statutory public fund
under the Public Finance i-Janagement Act since a corporate striiciure may circurnvent
Articles 201 and 206 of the Constitution on public finance atccountability. The fund
should operate as a statutory fund so as to strengthen pariiameritary oversight and
fiscal responsibility.

Committee Crbueyvation

The Conunittee agreed with the stakeholder’s concerns and to clarify this,
it has reconryu ‘nff 3¢ that clause 4 of the Bill be amended to link the Fund
to Article 20&(13{+) of the Constitution and section 24(4) of the Puilic
Finance Mznagenient Act, Cap. 412A.

Clause 5(2}(c)
Kituo cha &heriz

88. The stakeholder proposed that the clause be amended to require prior parliamesntary
approval for borrowing since unrestricted borrowing powers may expose the Fund to
unsustainable debt exposure; therefore, any borrowing should be subject to
parliamentary scrutiny so as to align with Article 206 of the Constitition and the *ublic
Finance Management Act.

i National Planning on #!:: Consideration
21 Assembly Bill No. 1 of #026)
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Committee Observation

The Committee noted the stakeholder’s concerns and recommended to
delete paragraph (c) in ciause 5(2) of the Bill which provides for one of the
powers of the Fund as krerroawing money.

Federation of Kenya Employers

89. Amend Clause 5(2)(c) by inserting after the word “borrowing”: “The Fund may borrow

moaney enly in accordance with Articie 206 of the Constitution and the provisions of the Public
Finance Manegement Act, 2012. The Fund’s borrowing may create liabilities for the Fational
Government.” This amendment is necessary because, without statutory centrols,
borrewing could occur outside the established public debt management framework,
creating fiscal and contingent liability risks for the National Government.

Committee Observation

The Comuiittee noted the stakeholder’s concerns and recominended to
delete paragraph (c) in clause 5(2) of the Bill which provides for one of the
powers ef the Fund as borrowing money.

Clause 5(2) (<)
Katibva institute

90. Amend to clearly detail the borrowing powers of the Fund, the forms of borrowing

91.

perraitted and the pre-conditiens for any borrowing including making the abtzining of
a national government guaranmtee a prerequisite for any borrowing. A financial
threshold should also be set for when the approval of both Houses of Farliament will
be required in order the Fund to borrow.

Commiittee Observation

The Camimittee noted the stakeholder’s concerns and recommended to
delete paragraph (c) in clause 5(2) of the Bill which provides for ane of the
powers af the Fund as borrowing money.

Part Il Section 5(2)

Federation of Kenya Employers

Amend Part Il Section 5(2) by inserting a new subsection immediately after (e): “(f) In
the exercise of its powers relating to investment and asset management, the Fund shall not
be subject to the direction or control of any person or authority except as expressly fzovided
under this Act.” Operational independence is critical to align with global best practice,
protect long-term infrastructure capital from political interference, and improve
investor cenfidence.

Report of the ilcpartmental Commitfee e Finance and National Fianning on the Consideration
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Committee {:}:vorvation

The Commitic: rioted the stalcatinlder’s proposal but was of the view that
as conceptuzlizad in the Bill, the ::nd will have several players perfarming
certain roles: tlie: Cabinet Secraiary for the National Treasury, the Faard,
the Cabinet, z:iong others. Theraiore, the proposal for the independence

of the Fund may i be feasible. Further, clause 3 provides for the objccts
of the Act and for vhich the proposal does not neatly fit in.

Clause 6
Office of the Auditor General

92. OAG noted that there may be need to have some non-independent Directors, with

93.

knowledge of matters on national infrastructure development, in a:dition to the
Principal Secretary to the National Treasury.

Committee ¢i:soveiion
The Commlt.ta;:e Ziﬁ;v"E(Z-d with the stakeholder to provide for the relevant
skills necessary in the infrastructure and funding ecosystem.

KNCCI

The stakeholder natad that since direciors are currently appointed solely by the
Cabinet Secretaiy without structured private sector representation, this may expose
the Fund to politicization. There is nzed for safeguards to strengthen governance
independence and enhance investor confidence. Accordingly, the stakeholds=r
proposed that there be a provision to: -
i.  provide for at least one director nominated by a recognized national private
sector bo«y with countrywide reach;
ii. require National Assembly approval for the Chairperson; and
iii. prescribe mandatory expertise in infrastructure finance, capital markets,
PPPs, and risk management,

Committee Observation
The Committee agreed with the stakeholder to provide for the relevant
skills necessary in the infrastructure =4 funding ecosystem.

ICPAK

94.The stakeholder recommended the insertion of a new sub-clause to strengthen

fiduciary oversight, enfiance financial invegrity and risk management, and bolster
investor confidence.

Cational Planning on the Consideration
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“(4) The Board shall reflect a skills matrix including expertise in project finarice,
infrastructure engineering, law, rizk management, investment management, and
ESG”

Committee Observation
The Committee agreed with the stakeholder to provide for the relevant
skills necessary in the infrastructure and funding ecosystem.

KAM

95. The stakeholder propased armending Clause 6 to include two Directors representing
leading business memb:ership organizations. The private sector is a key beneficiary of
improved infrastructure and a critical partner in investment mobilization.
Representation on the Board enhances collaboration, ensures market-informed
decision-making, and strengthens public-private alignment.

Committee Observation
The Committee was «f the view that the proposed representation in the
Board was adequste.

Okoa Uchumi

96. Strengthen governance safeguards by:
i.  Clearly defining the roles and responsibilities of the Board and Cabinet Secretary;
and
ii.  Ensuring parliamentary oversight in line with constitutional principles.

97.Current provisions concentrate authority in the executive, which may undermine
accountability and transparency. Robust governance arrangements prevent
institutional imbalance, reduce risks of misuse, and ensure decisions reflect public
interest rather than political priorities.

Committee Observztion

The Committee notedd the stakehaider’s concerns and recommended that
parliamentary oversight be imbedded in the investment plan and
investment policy in ctauses 18 and 2] respectively. The Committee noted
that the Bill clearly spells out the functions of different actors.

Federation of Kenya Employers

98. Amend Section 6 by inserting a new paragraph: “(f) Three persons nominated by
recognized national private sector umbrefla bodies, including the Federation of Kenya
Employers, KEPSA, and the Kerya Bankers Association.” This ensures meaningful private

Report of the Departmenis! Cossmigiice on Finauce s National Planning on the Consideration
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29.

sector representation on th: Board, aligns the Fund’s investment strategy with
employer and investor priorities, and facilitates effective mobilization of private capital
for infrastructure projects.

Committee Observation
The Committee was of the view that the propos:=:d representation in the
Board was adequate.

Katiba Institute

Amend to expressly require that the compasition of the Board complies with the two-
thirds gender principle and provide for the representation of persons with disabilities.

Commiittee Observation
The Committee noted ti:e :takeholder’s pro::i:sal and agreed to provide
for gender balance, disability ropresentation and regzional diversity.

New lause — Administrative Costs
KAM

100. Insert a new clause providing that the adminisirative costs of the Fund shall not

101.

Report of tic Fizpartmental Committee o:i ¥

exceed 0.5% of the Fund. Capping administrative expanditure ensures that the bulk of
resources are directed towaid infrastructure investment rather than recurrent
operational costs. Without a cap, administrative spariding may gradually erode capital
available for development, undermining the Fund’s impact and efficiency.

Committee Observation

The Committee agreed in principle that tisa zdininistrative costs of the
Fund be should be capped but was wary of setting out a percentage since
the amounts might be excessive. The Committce therefore agreed to have
the provision in a modified forin.

NGEC

The Stakeholder proposed amending the clause by including a second director
representing the Cabinet Secretary in charge of Roads and Transport, indicate the
Chairperson will be appointed by the President, provide for gender balance and fair
disability representation and include provisions on the ¢orporation secretary. They
noted that the Roads and Transport Ministry (Infrastructure) is a major stakeholder
in infrastructure and its additions as a director will bring the total Membership to 9
which is compliance with the Mwongozo Code for geod governance. Additionally, a
second government representative will create fair balance between the two categories
of directorship.

uree arid Nefionzl Fizzning on the Consideration
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Committee Observatic::

The Committee noted the stakeholder’s praposal and agreed to provide
for gender balance, disability representation and regional diversity.
However, on the propossd amendment to add an additional member from
the Roads and Transport Ministry, the Committee was of the view that
there will be a corresponding need to also include additional ministries’
representatives as conternplated under ciaisse 4(a) of the Bill thereby
overshooting the cornpasition of the Board. The Committee therefore
recommended that clausa £{1)(c) of the Biil be amended to increase an
additional one independent director.

Office the Attorney General

102. The stakeholder stated that the inclusion of the Cabinet Secretary for the National
Treasury Secretary as a Board member under Clause 6(1)(b) undermines the Boards'
independence, as the Cabinet Secretary for the National Treasury is also responsible
for performance evaluation under clause 20, signing performance contracts under
clause 19, and approving investment policy under clause 21. The grant of oversight and
participation in governance on the Cabinet Secretary for the National Treasury creates
a governance conflict that may compromise the Fund's operational integrity.

Corrmittee Observation

The Committee observed that the presence of the Cabinet Secretary for
the Mational Treasury in the Board would not necessarily undermine the
Bozrd’s independence since Eoard’s decisiens are voted upon. Further, the
Committee has recommended amendment of clause 21 of the Bill to
provide for the National Assembly’s appraval of the investment policy thus
addressing the stakeholder’s cencerns.

Nairobi International Financial Centre Authority (NIFCA)
103. The stakeholder proposed amending the clause by inserting the following new
paragraph (ca) immediately after paragraph (b) to read as follows-
"(ca) the Chief Executive Officer of the Nairabi International Financial Centre
Authority established under the Nairobi International Financial Centre Act,
(Cap 495), or a representative designated in writing;"

Committee Observatior
The Committee was of z different view that the provision in the Bill is

adeguate.
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Clause 6(1)
ICPAK

104. The stakeholder observed that a well-composed Board is better positioned to
oversee management performance, evaluate risks, ensure regulatory compliance, and
upheld fiduciary duties. Consequentiy, the stakeholder preg«sed the addition of the
following sub-clauses:

“(f) one person with expertise in clim:te finance or ESG risk management.”

“(g) one person nominated by the Accauntancy Professional Body.”

“ommittee Olsyservation

The Committee agreed with the si:izeholder to tfie exter:t of providing for
thie relevant skilis and compei=iicies on infrastruci:ire and funding
ecosystem witlitss ¢the board.

Nakuru County Public Opinion Cor:isltative initiative

105. The stakeholder proposed amending ti:2 clause to provide for a lean governance
structure of seven (7) Board members sii:c= @ smaller buard wwould enhance efficiency
and dzcision-making effectiveness; conseguently, it was recommended that

independent directors be reduced from four to two since r=duced numbers would
strengthen governance control and operstional agility.

Committee Oliservation

The Committes noted the stakelicid
board composition is guided by the |
State Corporatians.

«r's propasal ang vwis of the view that
wwongozo (.ucde «f Governance on

IPF

106. The stakeholder noted that the bill shouid explicitly ensure at least one third of
either gender is represented on the buard in accordance with article 27 of the
constitution. Kenya has progressively incorporated the two-thirds gender rule into
various pieces of legislation establishing pubiic bodies. Omitting it from this Bill would
be a regression from that trend and weoutld likely invite constitutional challenge. They
praposed amending the clause.

L.ommittee Observation
The Commitéce agreed with the stakeholder.

! National Planniz:g on the Consideration
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Clause 6(1)(c)
We Care

107. Amend Clause 6(1) (c) to read:

“(c) four persons, who are independent directors, at least one of whom shall have
expertise in youth employment, social infrastructure planning, or labour market
development.”

Committee Cilzservation

The Commiittee noted the stakeholder’s proposal and recammended thzt
the clause ixe amended to provide for the relevant skills necessary in the
infrastructure and funding ecosystem within the Board.

PPRA

108. Amend 6(1), on the composition to include the Cabinet Secretary in charge of
Roads and transport, and the Attorney General. They noted that the Cabinet
Secretary for roads and transport is to ensure harmony in the investment approaches
and projects. The AG is to ensure that in all the operations of the Fund, the
Government is not legally exposed.

Committee Observation

The Committee noted the stakeholder’s proposal but wazs of the view that
adopting the praposal would in turn require additional miembers based en
the different infrastructural projects encapsulated in clause 4{a) of the Bill.
This would usmculy expand the Board’s composition. In any case, as
conceptualized, the Fund will not be the implementer but the existing
government institutions.

Clause 6 (2) & {3}

PWC

109. PWC proposed amending the clause to require that the appointment of directors
be subject to vetting by the relevant committee of the National Assembly, and approval
by Parliament. Given the significant public funds and strategic national infrastructure at
stake, parliamentary oversight of key appointments would enhance accountability,
transparency, and public confidence in the Fund's governance. This aligns with
constitutional principles of checks and balances and mirrors practices for other
significant state appointments in Kenya.

Committee Obsearvation

The Committee nated the stakeholder’s proposal but was of the view that
enhancing the cempetencies of the Board members will address the
concerns of the stalecholder. Further, National Assembly oversight of the
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Fund would be a continuous obligation thus fostering public zonfidence in
the Fund.

Kituo cha Sheria

I10. The stakeholder recommended that recruitment of Board members be conducted
through merit-based competitive recruitment through the Public Service Commission
since this would strengthen institutional accountability and reduce politicization risks;
therefore, appointments should be professionally and transparently conducted.

Committee Observation

The Committee noted the stakeholder’s proposal and agread with the
stalisholder. However, the Committe: recommeridad that the
uitment of the first Board be done by ¢he Public Servizs: "ornmission
«ii the subsequent ones be done by a ssrch and selecticn pznal. Thus,
thye Committee recommended the amendinent of clause &{2) «{ ¢he Bill to
reflect this.

P
H

Office of the Attorney General

I1l. The AG noted that Section |3 of the Government Owned Enterprises Act
prescribes a competitive recruitment process for independent directors of
Government Owned Enterprises. However, the National Infrastructure Fund is not a
'Government Owned Enterprise by virtue of section 2 of that Act, since a Government
©Owned Enterprise is defined as a self-financing and self-sustaining company engaged in
comraercial activities, whereas the Fund is a public fund established by statute with
br«zd development objectives.

{-ommittee Observation

The Committee agreed with the stakeha!:ler and recommiesiiiad that the
clause be amended to provide that the inaugural Board be recruited by the
Pulzlic Service Cammission then the subza2quent recruitmsnts be done
through a search and selection panel.

Clause 6(3)
MIZANI 254

12, 7The stakeholder proposed amending Clause 6(3) to provide that the appointment
of the Chairperson and Independent Directors shill be subject to vetting ans approval
by e National Assembly. Subjecting appointments to parliamsiitary approval
enhances accountability and ensures broader representation in governance.
Conrentrating appointment powers solely in ifi2 Cabinet Secretary creates an
instituzional imbalance and weakens oversight mechznisms.

1l Planning on the Consideration
sbly Bill No. 1 of 2026)
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Committee Observation

The Committee noted the stzl«eholder’s proposal ut was of the view that
enhancing the competencies of the Board members will address the
concerns of the stakeholder. Further, the National Assembly oversight of
the Fund wauld be a continuous ebligation thus fostering public confidence
in the Fund.

Clause 7
Cliffe Dekker Hofmeyr (CDH)

113. The stakeholder proposed an additional paragraph to refine and strengthen
governance without excluding experienced leaders, reducing the risk of poorly
infformed decision-making, and align the Fund with international best practice for
infrastructure and sovereign investment funds.

“(d) possesses demonstrable expertise relevant to the financing, development,
management, or regulation of large-scale infrastructure projects.”

Committee Cilzservation
The Commiiti«e agreed with the stakeholder.

ICPAK

[14. The stakeholder proposed expanding the qualification criteria by inserting an
additional sub-ciause to ensure that Board members demonstrate the necessary
competence, intagrity, experience, and professional judgment.

“(d) meeis the fit-and-proper criteria prescribed in regulations, including integrity,
competence, and financial soundness.”

Committee Oliservation

The Committe= was of the view that prescribing the fit and proper criteria
in regulations waould delay the constitution of the Board of Directors and
the implementation of the Fund.

PPRA

115. Amend clause 7(a) to read as follows: - “possesses a degree in finance, commerce,
economics, project management, engineering, law, or related fields.” They noted that
the chairperson must be sufficiently qualified in academic professional and
entrepreneurial skills. This is to stewardship and leadership of the Fund.

Committee Ghsarvation

The Committez agreed with the stakeholder to provide for the relevant
skills necessary in the infrastructure and funding ecosystem within the
Board.
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i.iause 7(a)
liffe Dekker Hofmeyr (CDH)

I16. CDH proposed deleting the clause to strengthen the qualification resuirements by
introducing sector-specific expertise. The new ciause should read as foliows;
“{s5) has proven business leadership and demonstrable professional <zberience in
infrastructure development, infrastructure finance, project finance, puflic finance,
econemics, engineering, risk management, or a related field;”

Committee Observation
The Committee agreed with the stakeholder.

Office of the Attorney General

[17. The AG noted that that the clause has omitted details on the academic
gualifications of the independent Board members as compared to the academic
quaification provided for thie: Chief Executive Officer specified under clause 15 (2) of
the Bill. Additionally, they proposed that the bill should provide the grounds for
remavz] for the chairperson and Board members since such grounds have been

providad for the Chief Executive Officer under clause 15 (6) of the Bill.

Commities Observation
The Corniumittee agree:l with the stakeholder.

Clause 7(b)
Nakuru County Public DOpinion Consultative Initiative

[18. The stakeholder proposad an amendment of the clause to increase tii2 required
work experience from fiftezn (15) years to twenty (20) years since manzgement of
the Fund requires highly experienced financial and infrastructure governzn«e expertise
so as to strengthen institutional capacity.

Cornmittee Observation

The Committee neted that the fifteen years’ experience was zlready
oneraws enough and that there was need to reduce it to ten years in order
to tip into tiie pool af youthful professionals.

Federation of {enya Employers
I19. Amend Section 7 by inserting a new subsection: “7(d) holds a degree from a university

recognized in Kenya.” This amendment ensures the Board Chair possesses minimum
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educational qualifications and strategic oversight credibility. While the Board does not
engage in daily management, these qualifications safeguard fund performance,
strengthen governance, and enhance stakeholder confidence.

Committee Glrservation
The Commiittee agreed with ¢he stakeholder.

Clause 8
Cliffe Dekker Hofmeyr (CDH)

120. The stakeholder observed that this provision does not sufficiently address conflicts
of interest that may arise during a director’s tenure. The stakeholder proposed
retaining the provision as drafted but recommended inserting 2 new sub-section to
provide additionsz! safeguards as follows: -

“(3) An independent director who has a direct or indirect personal, financial, or other
interest in any matter under carséiceration by the Board shall—

(a) disclose the nature of that interest to the Board as soon as it arises; and
(b) not participate in any deliberation or decision of the Board relating to that matter.

(4) Each independent director shall submit an annual declaration of interests to the Board,
including any direct or indirect financial, professional, or familial relationships that could
create a conflict of interest.

(5) An independent director shall not acquire a material interest in any entity that provides
services to or receives funding fram the Fund without first obtaining Board approval and
disclosing the interest to the Beard.

(6) An independent director shall not accept employment, consultancy, or advisory rofes
with any entity that is a significant counterparty to the Fund within one year of leaving the
Board.

(7) The Board shall establish a Conflict of Interest and Ethics Committee to review
shareholdings, advisory roles, related-party transactions, or changes in personal
circumstances.

(8) A breach of the disclosure or recusal obligations under this section may result in
removal from the Board in accordance with Clause 10(2), or referral to the relevant ethics
authority.”

Committee Observation
The Committee agreed with the stakeholder but recommended that the
proposal should not be overly prescriptive.
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122.  The stakeholder supported these provisions since they adequatzaly sa:

Report of iz 3izvartmental Cosrizidlise on
of The Naticss! Fefrastructure Fiase Filk

Federation of Kenya Employers

Amend Section 8 by inserting a new subsection: “8(k) serves on not more than three
othz public or state corporation boards at the time of appointment.” Limiting the number
of baards ensures that directors can dedicate sufficient time and attention to Fund
oversight, attend meetings, and participate effectively in committee work.

Committee Observatio::

The Committee agreed with the stakeholder but recoriirriended that
restriction on service in other public or state corporation i:azards be two
and above.

Clause 8(1)(c)(j)

Nali:i::v1 County Public Opinion Consultative Initiative

Fund from conflicts of interest and potential abuse of office by «nsuiig ethical
governance standards zre maintained.

Clause 8(1)(f)
OCOB

123. The stakeholder noted that there is a need to clarify what affiliation means and the

level of significance of the financing. COB also proposed the affiliation to a political
party be amended to require it to be in an official capacity.

Comimittee Observation
The Committee agreed with the stakeholder.
Clause 8() & (g)

Federation of Kenya Employers

124. Amend Section 8 to ciarify conflict-of-interest provisions for indespendent

directors: in subsection 8(f), replace “significant” with “any”: “8(f) is dffilicie« with any
organization that receives any fisnding from the Fund or its related parties.” In subsection
8(g), replace “as an executiva of” with “in”: “(g) is employed in another cosmijrany where
any of the Fund’s executives s2rve on that company’s board of directors.” Thesa changes
remove ambiguity, close potential loopholes, and protect the impartiality and

credibility of the Fund’s Board.

c2; Finance and National Planning on the Consideration
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Committee Observation
The Committee agreed with the stakehicidar.

Clause 8(1)
ICPAK

125. The stakeholder proposed the inclusion of additional sub-clauses to reinforce
integrity standards and strengthen conflict-of-interest safeguards.
“(k) has been found culpable of corruption or unethical conduct by a competent
authority.”

“() has beneficial ownership in any entity that seeks to transact with the Fund
unless such interest is fully disclosed and managed under a conflict-of-interest
framework.”

Committee Observation

The Committee agreed with the stakeholdes.
Clause 9

ICPAK

126. The stakeholder recommended strengthening corporate governance practices
through the insertion of the following sub-clause:
“(6) The Board shall adopt and puiish Board charters and committee charters.”

Committee Observation

The Committee noted the stakehalder’s proposal and noted that these are
general best practices for Boards, however the same need not be set out in
fegislation.

Clause 9(2)

iNakuru County Public Opinion Consultative Initiative

127. The stakeholder proposed amending the clause to require automatic resignation
of any Director who misses three (3) consecutive meetings since persistent
absenteeism undermines governance effectiveness and public interest accountability.

Committee Observation
The Committee agreed with the stakehulider.

Clause 10
K CCI
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128. The stakeholder raised a concern that removal safeguards are not sufficiently
insulated from executive discretion, which may undermine institutional stability; it was
therefore recommended that a provision be inserted requiring due process and tabling
of removal reasons before Parliament so as to protect board independence and
strengthen accountability.

Committee Observztion
The Committee recammended inclusion of ground for removal of Board
members to safeguard against arbitrary removal.

Nakuru County Public Opinion Consultative Initiative

129. The stakeholder proposed amending the clause to provide for a single non-
renewable term of five (5) years since a single term would provide suffici«t time for
delivery of nmiandate while preventing governance stagnation and entrenchrient.

Comrnittee Observation

The Coinmittee noted that the tenure provided for awn ir
director under clause 1¢(i) of the Bill was in line with the M
of Gevernance of State Corporation.

Clause 11

ICPAK

130. The stakeholder propnsed broadening the Board’s mandate and oversight
responsibilities by adding ti:2 foliowing sub-clauses:
“(l) approve an ennual fiscal risk assessment for all projects involviag Government
support measurzs.”
“(m) ensure carnpliance with ESG, climate, and integrity standards.”
“(n) approve ex-post evaluations of completed projects.”

inpestient
+0Z0o 4.ode

Committee Observation
The Cornmittee agreed with the stakeholder.

IPF

ization on

I31. The stakeholder proposed amending the clause to include an explicit bl
the Board to consider equitzble regional distribution of infrastructure investing
part of its strategic direction-setting function. They submitted that this would «lign the
Fund with the equitable development principles in the Constitution, which spzaks to
reducing regiznal disparities and ensuring balanced development across i enyz.

Report of tizz Departmental Cozirs:
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Committee Observation

The Committee noted that clause 11 of the Bill provides for the gowers of
the Board. The Committee further noted that clause 4 of the Eill gives
guidance on the purpose of the Fund and direction on how it will b»2 carried
out.

Nairobi International Financial Centre Authority (NIFCA)

132. The stakehalder proposed amending the clause by inserting the following new
paragraph (az) immediately after paragraph (a)-
"(aa) mobilizing domestic and International capital for the Fund through
structured engagement with capital markets, institutional investars, and
development finance Institutions, in consultation with the Nairobi riternational
Financial Centre Authority."

Committes Ctbservation
The Cammnitiee noted the stakeholder’s proposal but was of the view that
the clause was adequate.

Clause 11
We Care

133. To prevent projects freem raising tariffs or creating contingent liabilities without
social safeguards.
Insert new paragraph (I):
“(I) to ensure that all Fund-financed projects undergo affordability, employment imipact,
and fiscal risk assessments before approval.”

Committee Observation
The Comimiittee noted the stakeholder’s proposal and noted that the
provisions ef the PPP frameworlk address the stakeholder’s concerns.

PPRA

134. Amend the clause by adding. “(a) to read, mobilizing resources for the Fund in line
with the Investment Policy and Plan with national infrastructure priorities. The
investment Plan shall be accompanied by the procurement strategy for the identified
projects.”

Committec ©Obzservation
The Commiittee observed that the provision was adequate.

Clause 12
Cliffe Dekker Hofmeyr (CDH)

Report of the Deperisnental Committee on Finance and National Planning on the Consideration
of The Nationzl kvifizetructure Fund Bill, 2026 (National Assembly Bill No. 1 of 2026)



S

I35.  The stakeholder proposed inserting the following provisions to intro<uce oversight

limits and formal risk management requiremants.
“(3) Any investment, borrowing, guarantee, financial commitment, ¢r arrangement
entered into by the Fund, including where the Fund acts as agent or provides financial
assistance on behalf of another entity, exceeding Kenya Shillings one billion, or creating
ebligations exceeding t2n (10) years, shall require prior approval by the National
Assembly.

(4) The Fund shall establish a formal risk management framework, ahi:roved by the
National Treasury, to identify, measure, monitor, and manage financicl @nd contingent
liabilities, and ensure &ll investments and commitments comply with the Fublic Finance
Management Act, the Privatisation Act, and any other applicable law.”

Commiittee Obsearvatic

The Committee nicted the stakeholder’s proposal but was of tive wiew that
the fund projects vera likely to exceed the proposed one biilion zkillings
per projects and thei<fore the proposal would lead to i S
burezucracy. Howe e, to ensure that there is parliamentary «vars
the Fund, the Com::iiitee recommended for approval of the i::
plan and investment p«:!{icy by the National Assembly.

.<

Office of the Auditor ‘3eneral

136. OAG submitted that Clause |2 fails to be specific on procedurz| safeguards,

specifically on competitive: biciding or public auction, as required under the provisions
of the Public Procuremant znd Asset Disposal Act, Cap. 412C, potentiatly enabling
inherent governance risks ugon implementation.

Committee Observaiion

The Committee observd that as conceptualized in the Bill, the Fu::d is not
envisaged to be the iinjiicmenter of the infrastructural projects but cxisting
institutions. The Comirittee noted that section 4 of the Public Private
Partnerships Act, Cap. 430, addresses the concerns raised by the
stakeholder.

ICPAK

137. The stakeholder proposad the insertion of a new sub-clause intended to

institutionalise checks and bzfances and promote informed and timely investment
decisions.
“(3) The Board shall establish the following committees:
(a) Investment Committee;
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(b) Risk and Compliance Committee;
(c) Nomination and Remuneration Committee;
(d) Audit Commitice.”

Committee Observation

The Committee noted the staliehiaider’s proposal but was of the view that
clause 14 of the Bill be deleted, nating that Boards have powers to establish
such comrmittees as are necessary.

Kituo cha Sheria

138. The stakeholder suggested that Clause |12 be amended to require that zll
investments by the Board be conducied in accordance with the Public Procurement
and Asset Disposal Act since the Bill fails to provide procedural safeguards for
competitive bidding, whereas adherence to procurement law would enhance
transparency, accountability, and fzirness in project selection.

Commiittee Observation

The Committee ofiserved that as canceptualized in the Bill, the Fusd is not
envisaged to be the implementer of the infrastructural projects but existing
institutions. The Comimittee noted that section 4 of the Public Frivate
Partnerships Act, Cap. 430, addresses the concerns raised by the
stakeholder.

Nairobi International Financial Centre Authority (NIFCA)
139. The stakeholder proposed amending the clause by inserting the following new
paragraph (fa) Immediately after paragraph (f)

"(fa) establish special purpose vehicles, pooled investment vehicles,
infrastructure funds or other capital market instruments for purposes of
mobilizing private capital, Including vehicles domiciled within the Nairobi
International Financial Centre."

Committee Observation
The Committee agreed with the stakeholder but recommended that the
references to the Nairobi International Financial Centre be deleted.

Clause 12(1)
PWC
140. Insert a new subsection requiring the Board to observe prudential investment

limits, including:
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(@) Maximum exposure to any sisi;le project (e.g. not exceeding a specified percentage
of total Fund asseats);

(b) Maximum sectorzl concentrazion limits;

(c) A requirement that investmesit limits be specified in the investment policy under
clause 21 and reviewed annually by the audit committee.

I41. They noted that whilst clause 2.{(2){f) references "exposure limits par sector and
project” as a muttar for the investinzat policy, there is no statutory fioor or ceiling
embedded in the Eill itself. This leaves the Fund vulnerable to excessive concentration
risk and potential pressure to invest disproportionately in favoured projects. Szatutory
guardrails would enhance fiscal discipline and protect public funds.]

Committee Cirsarvation
The Commi:ize was of a different view that clause 21(2)(f) of the Bill was
adequate.

[42. Further, inz21% a new subsection requiring that the exercise of powers under clause
12(1)(b) to {j) e subject to prior appraval by the relevant Committee of the Naticnal
Assembly ard Pari;ament, where—

(@) The transzciic value exceeds a prescribed threshold (to be specified in the Bill or
regulations);

(b) The transaction involves the acquisition or disposal of a controlling interest in zny
entity;

(c) The transaction involves acting as agent for, or delivering financial assistance on
behalf of, any private person or body;

(d) The transactiu:n involves the disposal of strategic national infrastructure assets; or

(e) The transaction involves the acquisition or disposal of real property above a
prescribed value.

Committee Observation

The Committee noted the staiceholder’s proposal and was of the view that
National Assembly oversight could be imbedded in the investment plans
and investment policies to be developed as proposed in the Bill.

Clause 12(1) (a)
PWC

[43. The stakeholder noted that the bill does not specify what proportion of the Fund
may be deploye:! as concessional or loss capital to support the de-risking of capital
projects. They submitted that de-risking mechanisms, including first-loss capital, are
essential to mobilizing private investment in infrastructure, particularly for projects
with developmental bitit uncertain commerecial returns.
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Committee Observation

The Committee noted the stakeholder’s proposal but was of the view that
the safeguards will be imbedded in the investment plan and investment
policy which the Committee recommends National Assembly’s approval.
The oversight mechanisim will address the stakeholder’s concern.

KAM

I44. Amend Clause |2 by renumbering to include subclause (1) and introducing a cap
on the equity share the Fund may hold in any public infrastructure project where
cheaper commercial financing is available. Infrastructure finance principles require
projects to utilize the cheapest avzilable capital aligned to the risk profile. Where
affordable commercial debt is avzifable, excessive equity participation by the Fund is
financially suboptimal and crowds out private capital. A cap ensures capital leveraging,
maximizes the number of projects supported, and prevents politically motivated over-
equitization.

Committee Observation

The Committee noted the stakehalder’s proposal but was of the view that
the proposal is too prescriptive and that this could be addressed in the
parliamentary oversight during approval of the investment plan and
investment policy.

New Clause - Ring-Fencing the Fund
KAM

145. Insert a clause providing that the assets and cash of the Fund shall be strictly ring-
fenced and not diverted to expenditures outside defined infrastructure projects. Ring-
fencing safeguards the Fund’s mandate and prevents diversion to recurrent
expenditure or politically driven projects. It enhances credibility and attracts co-
investment from development partners, pension funds, and institutional investors who
require assurance of proper use of funds.

Committee Observation

The Committee noted the stakeholder’s proposal, appreciated the
concerns raised and was of the view that establishment of a public fund
constitutes ring fencing of funds.
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Clause 12 (1) €
PWC

146. The stakeholder noted that long-term sustainability requires the Fund to recycle
capital by exiting mature investments and reinvesting proceeds. The absence of
statutory guidance on exits creates a risk that the Fund will hold investments
indefinitely, reducing capital efficiency, or that exit proceeds will be diverted for other
purposes. Clezr exit and reinvestment provisions would ensure the Fund operates as
a revolving vehicle for infrastructure development.

147. The proposed inserting a new clause requiring:

(2) The Fund to develop exit strategies for all investments at the time of initial
investment approval;

(b) The investment policy to specify inveitment horizons and conditions for exit,
including target holding periods a:id wriggers for divestment.

(c) Adl »roceeds from investment exits to be reinvested into the Fund, unless
otherwise directed by Parliament;

(d) The Board to report annually ©n investment exits, including proceeds realised
and reinvestment decisions; and

(e) The Cabinet Secretary to mzke regulations prezcribing detailed criteria for
investment horizons, exit conditions, and reinvestment procedures.

Commiittee Observation
The Caomimiittee agreed with the stakeholder and r=commended that the
Eill be amanded to provide that ali proceeds from invastment exits to be
reinvested into the Fund.

Clause 12(2)(a)
KNCCI

148. The stakeholder proposed deletion of the clause and inzart a new subclause to
enable blended finance, co-investment structures, and capitzl market instruments
while maintzining fiscal safeguards. The new provision should read as follows; -

“The Besird may borrow subject to compliance with the Public Finance Management Act
and pa:fizmentary approval above prescribed thresholds,”

Committee Observation

The Committee noted that stalccholder’s propo:zal and noted that the
propased deletion of paragiraph (c) in clause 5{%} of t:e Bill addresses
the stakeholder’s concern.

Report of the Departmental Committee on Fixrce sand National FPlaviiing ¢ ihie Consideration
of The Nationa! infrastructure Fund Bill, 2026 {#utianal Assembly Féfi No. 1 of 2026)




ICPAK

149. The stzkeholder observed that requiring parliamentary approval would reinforce
checls and balances by ensuring that any borrowing or leverage is subjected to
appropriate scrutiny, justification, and compliance with national legal frameworks.
Accordingly, the stakeholder proposed inserting the foilowing words:

“not borrow or take credit against its balance sheet except as expressly approved
by Parliament under the Public Finance Maneagement Act.”

Conumnittee Observation

The Committee observed that the proposed amendment to clause 4 of
the Eill providing that the provisiens of the Pubilic Finance Management
Act, Cap. 412A, would apply addresses the stakehaider’s concerns.

Katiba Institute

150. Amend to clearly detail the borrowing powers of the Fund, the forms of borrowing
permitted and the pre-conditions for any borrowing including making the obtaining of
a national government guarantee a prerequisite for any borrowing. A financial
threshold should also be set for when the approval of bath Houses of Parliament will
be required in order the Fund to borrow.

Comrittee Observation

The Committee noted that tiie concerns raised by the stakeholder will be
addressed through amendmests to the Bill that cross-reference contingent
liakilities safeguards under the PPP framework.

Clause 13
Office of the Auditor General

I51.  The OAG noted that the Bill vests the mandate of remuneration of the Directors
to the Cabinet Secretary, The National Treasury and does not mention the need for
consultation with the Salaries and Remuneration Commission (SRC), and or upon
receiving advisories from SRC as provided under Article 230(4) of the Constitution.

OCOB

152. The stakeholder noted that the remuneration in the bill shall be as determined by
the Cabinet Secretary in the Guidsfines. However, the setting of remuneration and
benefits of public officers is the purview of the Salaries and Remuneration Commission.

Kituo cha Sheria
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[53. The stakehof:ler submitted that the clause be aman:iead to require that

determination of ramuneration, allowances, and benefits of 8=zt members be done
in consultation with the Salaries and Remuneration Comritissic:n since Article 230 of
the Constitution vests SRC with authority over remusnsration of state officers,
whereas such constiltation would ensure constitutional cornptiztice.

Federation of Kanya Employers

I54. Amend Clause 13 by inserting a new subsection: “(13)(i) The remuneration and

benefits payable to iire Chairperson and members of the Board shall be determined by the
Cabinet Secretary in consultation with and upon the advice of the Saiaries and Remuneration
Commission established under Article 230 of the Censtitution.” This amendment ensures
constitutional co:npliance, prevents potential legal challerges to remuneration
dzcisions, and reinforces transparency and accountability in the governance of the
Fund.

.ommittee Observation
‘the Committee agreed with the stakeholders.

Clause 13
f{atiba Institute

I55. Provide an amesdment providing that the remuneration and allowances of the

Directors be determined by or based on the zdvice of the SRC in accordance with
Article 230 of the Constitution.

Committee Observation
The Commiittee agreed with the stakeholder.

NGEC

156. The stakeholder proposed amending the clause for remuneration be in

consultation with the Salaries and Renumeration Commission (SR7).

Ofiice of the Attorney General

157. The stakeholder noted the remuneration and benefits of the directors are required

to be determined by the Public Service Commission on the advice of the Salaries and
Remuneration Commission.

(Committee Observation
The Commmittee agreed with the stakeholder.

T lause 14

Katiba Institute
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158. Amend to ensure clarity and consistency on the fact that all audits relating to the
Fund must be conducted by the Auditor-General in accordance with Article 229(4)(b)
of the Constitution.

Committee bservation
The Committee recommended deletion of clause 14.

Clause 15(4)
oCcoB

159. OCOB noted that the clause provides that the tenure of the Chief Executive
Officer shall be 4 years. To align with the prevailing best practice, they proposed
amending the Clause to provide for a term of five (5) years. Additionally, the
stakeholder noted that the governance structure mirrors that of a state corporation,
however, the Bill does not expressly state whether the Fund is subject to the State
Corporations Act. COB noted that clarification may be necessary to avoid regulatory
ambiguity.

Committee Observation

The Committee was of a different view of amending clztise 15(4) of the Bill
to provide for the tenure of the CEO as 3 years in line with the Mwongozo
Code of Governance on State Corporations.

Clause 15 & 16
Office of the Auditor General

160. The stakeholder noted that the National Infrastructure Fund as proposed to be
established under Clause 5 of the Bill, does not make reference to Section 24(4) of
the PFM Act, 2012. They proposed creating two (2) parallel executive lines; a Chief
Executive Officer appointed by the Board and an “Administrator of the Fund”
designated by the Cabinet Secretary under Sectian 24(5) of the PFM Act, 2012.

Committee Observation

The Committee agreed with the stakeholder and resolved that the CEO
shall be the Admiristrator of the Fund designated by the Cabinet Secretary
for the National Treasury under section 24(4) of the Fublic Finance
Management Act, Cap. 412A.

Clause 15
ICPAK
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I61. The stakeholder proposed the addition of a sub-clzuse to promote professional
and merit-based appointment of the Chief Executive Oifficer.
“(8) The CEO shall be appointed through ¢ transparent, cc:vipetitive process
conducted by the Board.”

Com:nittee Observation
The Committee agreed with the stakeholder.

Ciause I
oOCOB

162. (OB noted that the clause provides that the Cabinet Secretary rzay designate a
person as an Administrator of the Fund. However, scction 24(5) of the FFMA is
couched in mandatory terms, requiring the Cabinet Secretary o desiznate an
administrator for a public fund.

Conimittee Observation
The C.armmittee zgreed with the stakeholder.

akuru {County Public Opinion Consultative Initiative

163. The stakeholder proposed replacing the word “may” with “shall” to ensure
mandazcry compliance by the Cabinet Secretary since discretionary {zngitage veeakens
policy eriorcement; therefore, the clause should read with binding ob! "

kg

IPF

164. The siakeholder stated that the use of the word ‘may’ suggests thie appointment of
an adminisirator is discretionary rather than mandatory. They proposid amending the
clause by changing the word ‘may’ to ‘shall’. Additionally, there is no specified
qualification criteria for administrator in the bill as is the case for Chiaf Executive
Officer and the board members. The bill should specify minimum qualifications for the
person delegated as the fund’s administrator. This will ensure the fund has a clear
identificd administrator with explicit defined roles to avoid duplication of roles with
the CE© and the board.

Committes Observation
The Canunittee agread with the stakeholder.

PWC

165. The stakeholder noted that the structural ambiguity created may impede cffective
governance, create accountability gaps, and potentially dz:cr the private invastment
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the Fund is designed to attract. The Bill should adopt one model or the other, with
appropriate consequential amendmesits throughout.
166. The Bill should either—

(@) remove the reference to section 24(5) of the PFMA and establish a bespoke
administrator role appropriate for a corporate entity (even if National Treasury
is a shareholder), or

(b) restructure the Fund as a Treasury-administered national fund without
corporate status.

Committee Observation

The Committee observed that thie fund is established under Article
206(1)(a) of the Constitution anid section 24{4) of the Public Finance
Management Act, Cap. 412A. The Committee was of the opinion that
there was no structural ambiguity.

ICPAK

167. The stakeholder proposed inserting additional wording to clearly define the
respective roles and responsibilities.
“The Administrator shall be the accounting officer for purposes of the Public
Finance Management Act but shall not interfere with investment decisions, which
remain the responsibility of the Board.”

Committee Observation

The Committee noted the stakeholder’s preposal and to resolve the
potential overlap and conflicts, recommencded that the CEO be the
administrator of the Fund designated by the Cabinet Secretary under
section 24(5) of the Public Finance ianagement fict, Cap. 412A.

NGEC

168. The stakeholder proposed the deletion of the clause in its entirety and amending
clause 15(5) to indicate that the Chief Executive Officer shall be the Administrator.
They noted that the bill clearly states the duties of the Administrator. The duties of
the administrator which include clause 3I-opening of bank accounts, Clause 32-
expenditure of the fund and clause 36-keeping books of records are ordinarily the
conventional duties of the Chief Executive Officer.

Committee Observation
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The Committee agreed with the stakeholder.
Clause 17
Cliffe DDekker Hofmeyr (CDH)

169. The stakeholder proposed an insertion of a new subsection to strengthen public
sector recruitment governance.

“(2) The recruitment of officers and staff of the Fund shall be undertaken through the

Public Service Commission in accordance with the Constitution and af:{:éicable written law.”

Committee Observation
The Committee was of a different view and recommeni«¢! that the Board
retains the role of recruitment of its staff.

Clause 18
HEOCI

[70. The stakeholder submitted that the Bill his no requirement for stakeholder
zonsultation in development of investment plan tiizrefore an zddition of a provision
snuating structured stakeholder private sector consultation L:zfore approval, was
5ted to improve project bankability and ensure a responsive investment pipeline.

mirnittee Observation

fhe Committee noted the stakeholder’s prapasal and vias of the view that

thie Committee’s proposed amendment tv ciauses 18 and 21 of the Bill

P ling for the investment plan and investiient policy ye:ps¢

appraoved by the National Assembiy weould address

consultation since the parliamentary pracesses ivnbed public p:articipation
e¢uiirements in consideration of businesses haiore it.

ICPAK

I171. The stakeholder recommended the inclusion of a sub-clause to enhance public
participation and ensure alignment with national insfrastructure planning.
“(4) The Investment Plan shall be subject to pei:tic consultation and she!l be aligned
to the National Infrastructure Pipeline.”

Cuorgmittee Observation

The Committee noted the stakeholder’s py«j:«:sal and was of ¢ii2 view that
the Committee’s proposed amendment o clauses [8 and %i of the Bill
providing for the investment plan and investrient policy resy=:tively being
approved by the National Assembly would address siakeholder
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consultation since the parliamentary processes imbed public participation
requiremesits in consideration of businesses before it.

IPF

172. The stakeholder proposed including mandatory minimum contents for the
investment plan like prioritization criteria. Moreover, the clause should also include a
defined requirement to publish the approved plan. They noted that this enhances
public oversight, improves transparency, investor confidence, and aligns with open
government and accountability norms. Inserting a defined time not only improves
transparency but also promotes accountability and public trust in the investment plan.
Additionzfly, ensuring that Parliament approves the plan promotes oversight and
ensures effective participation in the utilisation of funds.

Commiittee Observation
The Committee was of the view that the provisions in the clause were

adequate.
Clause 18
We Care

173. Inserting new subsections:
“(4) The Investment Plan shall be submitted to the National Assembly for approval before

implementaticn.

(5) The Investment Plan shall be subjected to public participation, including targeted youth
consultation forums.”

Committee Observation
The Committee agreed with the stakeholder.

PPRA
174. Insert new sub clauses
“(f) the procurement strategy or approach for the project.
(g) the life cycle assessment and costing of the infrastructural project(s)”

Committee Observation

The Committee was of the view that the provision was adequate in light
of the proposed amendments by the Committee to cross-reference the
Bill to the Public Private Partnerships Act, Cap. 430.

Clause 18(1I)
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KAM

I75.  Amend Clause 18(1) to require that the Board adopt an investment plan based on
the Medium-Term Plan (MTP). Aligning the Fund’s investment plan with the “iedium-
Term Plan ensures coherence with national development priorities, prevents the
proliferation of uncoordinated projects, and strengthens strategic planning.

{-emmittee Observation

The Committee oliserved that the stakeholder’s concerns zre already
taken care of. In any case, the National Asseimbly oversight to tie invibedded
ins the ;irocess would address the concerns raised.

Clause |9
KEICCH

I176. “The stakeholder observed that Performance metrics are not clearly lirked to

develomment impact. A provision to provide that perforimance contracts include both
izl return metrics and development impact metrics (jobs, MSME participation,
t growth, regionual integration) was recommended to alighs the Fund
zriormance with natioral economic transformation goals.

Caomrnittee Observation
Tiie Committee observed that the provision was adequate.

Cliffe Dekker Hofmeyr (CDH)

177. 'The stakeholder proposed safeguarding operationzl independence while
mainiaining accountability by inserting a new subclause.
“{4) Performance contracts entered into under this section shall be based on the
Investment Policy approved under Section 21 and the investment plan adopted under
Section 18, shall be limited to strategic, financial, and risk management cbjectives, and
shall not interfere with or override the Board’s statutory powers or independence in
making investment and operational decisions under this Act.”

Commiiiece Observation
The Commiittee observed that the provision was adequate.

ICPAK

I78. The stakeholder propose: inserting a sub-clause to ensure that performance
evaluations reflect national development priorities and long-term economic objectives.
“(4) Performance cantracts shall include financial, developmental, ESG, and private

capital mobilization targ:ts.”
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Committee Observation
The Committee observed that the provision was adequate.

Nzicuru County Public Opinion Consultztive [nitiative

179. The stakeholder proposed amending the clause by addition of a subsection to
provide that performance contract signing be conducted in public forums accessible
to citizens since public participation enhances trarisparency and accountability; further,
the Controller of Budget should exercise oversight over Fund utilization since
constitutional fiscal oversight mechanisms must be strengthened.

Committee Observation
The <ommittee observed that the provision was adequate.

Clause 19(3)(c)
MIZANI 254

180. The stakeholder proposed amending Clause |%{3)(c) by requiring that performance
contracts be structured to minimize fiscal costs, contingent liabilities, and risks to the
National Exchequer, and that Parliament be provided with an annual statement
detailiig all outstanding guarantees and associated fiscal risks. Regular parliamentary
reporting strengthens accountability and transparency in the management of
Government support measures. Without structured fiscal safeguards and clear
disclosure requirements, exposure may remain uncapped, thereby undermining debt
sustainability and increasing long-term fiscal vulnerability.

Committee Observation
The Committee observed that the provision was adequate.

Clause 20
IEA

I181. The stakeholder proposed amending the clauses to require that the investment
plan, performance management framework and performance evaluations include
indicators that measure project timeline adherence, cost performance, milestone
progiess and the projected effect of these factors on the Fund’s capacity to meet its
bond-repayment commitments. They noted that without KPIs linked to repayment
capacity, the Fund may fail to detect emerging cost pressures, schedule delays or
underperformance that weaken the cashflows required for timely debt servicing. This
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exposes the Fund to fiquidity stress, increases the likelihc:od of repayment shortfalls
and undermines financial credibility.

Committee ©l:«ervation
The Commiit«2 observed that the provision was a¢l«:

Clause 20
KNCCI

I82. The stakeholder observed that performance evaluation is ceritralized under the
Cabinet Secretary and therefore may limit independent oversight, hence it was
proposed that the clause be amended to require submission ©f annual performance
reports to the relevant Parliamentary Committee so as to :trengthen transparency
and accountability.

ICPAK

I83. To strengthen legislative oversight and accountability, tisz stakeholder proposed
adding the following sub-clause:

“(6) The Cabinet Secretary shall table the annual fis*r;"ormance evaluation report

before the National Assembly within 90 days of compie:

Committee Ciheuirvation

The Commli:ifv noted the stakeholders’ proposal Emt v as of the view that
svestment plan and
‘iil address some of

investment policy recommended by the Commit tf.,e.
the concerns «f the stakeholder.

Clause 21
IKINCCI

I84. The stakeholder raised concern that the clause does not provide caps on sector
exposure, leverzge frameworks, Environmental, Social, and Governance (ESG)
requirements, or public consultation mechanisms, which may expose the Fund to
concentration and sustainability risks. Therefore, to strengthen investor confidence
and promote prudeiit portfolio management, the stakeholder recommended that the
provision be amends=d to provide for:

i. sector exposure limits;
ii. project exposure caps;
iii.  minimum laverage ratios;
iv.  ESG and ciirnate sustainability standards; and
v. mandatory public consultation prior to adoption.
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Committee Observation
The Committee noted the stakeholder’s proposal and agreed to adopt the
minimum leverage ratios to be provided for under clause 21(2) of the Bill.

KAM

I85. Insert a new subclause requiring that at least 40% of construction materials for
projects funded by the Fund be sourced locally, with preference for local firms,
technology transfer, and labour utilization. Mandatory local sourcing stimulates
domestic manufacturing, enhances wvalue addition, creates employment, and
strengthens Kenya’s industrial base. Predictable demand encourages capacity
expansion, technology upgrading, and competitiveness in both domestic and export
markets.

Committee Observation
The Committee agreed with the stzkeholder but did not agree to specify a
specific percentage.

Okoa Uchumi

186. Include requirements that the Fund’s investment policy:
i. Aligns with principles of transparency, accountability, and prudent use of public
resources;
ii. Establishes clear mechanisms for monitoring fiscal risk and contingent liabilities.

I187. Although the Bill provides a statutory foundation, it does not fully ensure
constitutional compliance on substantive principles of public finance. Clear fiscal
safeguards prevent the accumulation of hidden obligations and protect long-term
sustainability.

Committee Observation
The Committee observed that the MNational Assembly approval
mechanisms recommended by tha Committee will address the
stakeholder’s concerns.

FFederation of Kenya Employers
188. Amend Section 21| by inserting a new subsection 2| A as follows:
“21A (i) In developing the Investment Policy and entering into or monitoring investment
agreements under this Act, the Board shall ensure compliance with the provisions of
the Investment Promotion Act and any other written law relating to investment and
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infrastructure development. (ii) The Board shall consult relevant regulatory authorities
and national agencies responsible for investment promotics, infrastructure planning,
and public-private partnerships. (iii) The Investment Policy developed under this section
shall be aligned with national infrastructure plans and shall be published in the Gazette
and on the official website of the Fund.”

189. Structured coordination ensures technical soundness, policy alignment, prevents
duplication of mandates, and enhances the credibility and transparency of the Fund’s
investment operations.

Camrmnittee Observation
The <ommittee observed that the Naiinnal Assembly approval
mecihiznisms recommended by the Caomnmittee will address the
stzlelivider’s concerns.

Clauze 21

We (Care
190. There are no sustainability or lifecycle cost requirements. Insert new paragraph

(®):

“(g) life cycle costing analysis, climate resilience assessment, and projected maintenance
obligations for each proposed project.”

Corinzittee Observation

The Coinmittee was of the view that the pravision vras adequate in light of
the proposed amendments f:y the Commitiee to cross-reference the Bill
to thie Public Private Partnerships Act, Cap. 430.

Nairobi International Financial Centre Authcrity (NIFCA)
191. The stakeholder proposed amending the clause by inserting the following three
new sub-clauses 2A, 2B and 2C immediately after sub-clause 2-

"(2A) In developing the Investment Policy, the Beard shall consult the Nairobi
International Financial Centre Authority on mztiers relating to capital
mobilization strategy, structuring of investment vehicles, international investor
participation, and market access mechanisms.
(2B) The Fund shall leverage the Nairobi Internaticnal Financial Centre as a
platform for-

a) international investor outreach;

b) structuring and domiciiiation of investment vehicles;

on the Consideration
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c) engagement with institutional investors; and

d) facilitation of cross-border capital flows.
(2C) Nothing in this section shall derogate from the fiduciary responsibility of
the Board of the Fund or its accountability under this Act and other applicable
public finance laws."

Committee Observation
The Committee did not agree with the staiicholder and was of the view
that the provisions of the Bill were adequate.

Clause 21(1)
Nakuru County Public Opinion Consultative [nitiative

192. The stakeholder proposed amending the clause to require mandatory nationwide
public participation in development of the investment policy since public infrastructure
investment must reflect citizen priorities so as to enhance legitimacy and
accountability.

Committee Observation

The Committee observed tiiat tiie Committee’s recommendation that the
cfause be amended to provide for the National Assembly’s approval would
address the stakeholder’s cencerns.

I¥#F

193. The stakeholder proposed amending the clause by inserting requirements for
Arntal and mid-term review and require publication of the approved Investment
Policy as suggested in the above clauses. This keeps policy responsive while retaining
long-term direction and promoting accountability.

MIZANI 254

194. The stakeholder proposed amending Clause 21(1) to require that the Investment
Policy be tabled before the National Assembly for review before Cabinet approval.
Tabling the Investment Policy before Parliament ensures that the strategic direction of
the Fund is aligned with national priorities and subject to representative oversight.
Parliamentary involvement guarantees that the voices and interests of the public are
reflected in the Fund’s operations, rather than decisions being driven solely by
executive or political priorities.

Comimittee Observation
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The Cominiiitee observed that tha Committee’s reci:mmendation that the
clause be ziri2nded to provide for the National Assembly’s approval would
address tiie stakeholder’s concerns.

Clause 21(2)
ICPAK

195. The stakeholder proposed introducing additional sub-clauses to reinforce
sustainable isnivestment decision-making.
“(g) ESG and climate-risk integration standards.”
“(h) minimum private capital mobitization threstofds for commercially viable
projects.”

Commitiee (dbservation
The Corvusiitine agreed with the stikeholder.

KAM

196. Amend Clause 21(2) to provide that priority sectors and proposed projects shall
be guided exclusively by the Medium-Term Plans. The Medi.:in-Term Plans provide a
nationally zprroved development blueprint. Ensuring exclusive alignment promotes
coherence, avoids duplication, and anchors the Fund within established national
planning frameworks.

Committes Cibservation

The Cominittee observed that the Committee’s rec::imenciation that the
clause be amsiided to provide for the National Assa:i:i:ly’s apyproval would
address the stalceholder’s concerns.

Clause 21(2)(f)
MIZANI 254

[97. The stakeholder proposed amending Clause 21(2)(f) by inserting a requirement
that the Investment Policy shall provide for exposure limits on Government
guarantees, including defined limits per sector and per project; establish a national
exposure ceiling for all Government support measures; and ensure that guarantee
issuance is aligned with debt sustainability thresholds under the Public Finance
Management Act. The Bill currently does not provide for = national axposure ceiling
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or a clear linkage to debt sustainability thresholds. Without clearly defined limits, the
Fund may accumulate significant off-balance-sheet obligations, thereby exposing public
finances to elevated fiscal risk and potential long-term fiscal pressure.

Commiittee Observation
The Cemimittee observed that the provisiorn was adequate.

Clause 21(3)
Cliffe Dekker Hofmeyr (CDH)

198. The stakeholder proposed extending the investment policy cycle to accommodate
long-term infrastructure financing by deleting the proposal and replacing therefor
with:-

“An Investment Policy shall be valid for a period of ten years and may provide for long-
term projects whose investment horizon and recovery period extend beyond the policy
period, subject to periodic review.”

Commifttee Observation
The Cemmittee observed that the validity period proposed in the Bill was
reasonable as it is in line with the medium-term pian.

Ciffice of the Auditor General

199. The stakeholder noted that the Bill provides a wide mandate to the Board on
developing an investment policy and monitoring the investment agreements, without
making reference to the Investment Prometion Act (Cap 485B), which through
Section 27, provides similar powers to the National Investment Council. Additionally,
they stated that the functions of the Board as proposed under Clause 2| undermine
or overlap on the mandate and functions of the National Treasury under the
Directorate of Public Investment and Portfolio Management.

Committee Observation
The Committee observed that there was no overlap between the mandate
of the Board and the Investment Promotion Act.

PWC

200. The stakeholder proposed amending the clause by inserting a new sub-clause
requiring the investment policy to specify—
(2) maximum proportion of Fund assets that may be allocated as loss capital or
first-loss capital to de-risk projects;
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(b) the criteria and approval process for deploying loss capital, including Board
approval and disclosure requirements; and

(c) reporting obligations on the utilisation and performance of loss capital in the
Fund's annual report.

Committee Observation
The Committee observed that the proviziczn was adequate.

Clause 22
KNCZI

201.  The stakeholder recommended that this provision requires publication of feasibility
studies and project preparation summaries (subject to commerciaily sensitive
redactions) so as to enhance investor confidence and accelerate financisig processes.

PWC

202. PWC proposed amending the clause by establishing a roject Preparation Facility
(“'PF”) as a distinct allocation within the Fund; and require the Bu:rd to develop
guidelines, subject to Cabinet Secretary approval, ior recovering i'i'F costs from
project developers upon financial close or project commencemerit. Fhay noted that
project preparation is a critical but often underfunded phase «f infrastructure
development. Without a ring- fenced allocation and recovery mechasism, there is a
risk that preparation costs will erode the Fund's capital base or that the Fund will
tinder-invest in preparation, leading to poorly structured projects.

203. Insert a subclause establishing a mandatory Asset Transfer Frameworic and clear
axit clauses for all projects. The Bill is silent on asset lifecycle marnagzement and
transition procedures. A defined exit and transfer framework ensure ¢rderty handover
of ruzture assets to relevant Government Ministries, Departments, or Agencies,
safeguarding public interest and operational continuity.

Glioa Uchumi

204. tandate that all Fund projects be integrated within the national pianning and
busigeting framework to ensure alignment with the Medium-Term Plan (MTP) and
other public investment processes. International experiznce shows that infrastructure
funds are most effective when fully integrated with existing planning systems. Without
such integration, accountability may be fragmented, and off-budget contingent liabilities
could arise.

Cuomvmittee Observation
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The Committze noted the stakehclders’ concerns and noted that there
was need to cross-reference section 31(l) of the Public Private
Partnerships Act since clause 22 replicates the provision. The Committee
observed that the Fund will not be an implementer but will use the existing
institutions to carry out the pusprose of the Fund. Therefore, the
administrative proposals would be addressed during impiementation in
tandem with the existing Acts, for instance the Public Private Partnerships
Act.

Clause 22(1)
ICPAK

205. The stakeholder recommended the insertion of a new sub-clause to improve
project preparation quality and enhance impiementation success.
“(3) The Fund shall maintain a Praject Preparation Facility to ensure high-quality
feasibility studies and structuring.”

Committee Okservation
The Committee noted that this is adminiztrative and will be addressed
during implementation.

Clause 22
Office of the Auditor General

206. The stakeholder proposed that the bill should make explicit cross-references to
the Public Private Partnership Act, Cap.439, on value-for-monsey, affordability and
contingent-liability limits, and to the Public Finance Management Regulations, 2015 on
multi-year commitments. This will ensure viable, bankable projects that pass Kenya’s
fiscal guardrails.

Committee Observation
The Committee agreed with the stalceholder.

Clause 23
Cliffe Dekker Hofmeyr (CDH)

207. The stakeholder proposed an insertion of a new sub-clause to strengthen public
sector recruitment gavernance
“(3) In undertaking feasibility studies, the Fund shall assess the public interest in the
project, including the social, economic, and developmental impacts on communities,
counties, and the nation, and shall conduct public participation in accordance with the
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wition and consult relevant county governments to ensure alignment with public
siicies and county development plans.”

ittea Observation

iivittee noted that clause is a replica of section 31(2) of tlic Public
: f'uritnerships Act, thus it proposed the deletion of clause 2% of the
Bill. "1'4:c: stakeholder’s concerns are addressed in the PPP framewark.

208. PWC proposed amending the Clause to include mandatory consideration of
relevant county governments. Many infrastructure projects will traverse or directly
impact courity jurisdictions. Excluding county governments risks duplication of efforts,
conflict with devolved functions, and undermines the constitutional framework of
devolution.

Cornvrizitiee Observation

The €« iittee noted thzt: clause is a replica of section 31(2) of ithie Fulidic
Privite Pacinerships Act, thus it proposed the delatici of clause i3 «f the
Bill. TH: st2keholder’s curicerns are addressed in tha ¥ PP frameviork.

KNCCI

209. The stakeholder observed that commercial viability assessments are net explicitly
linked to fiscal risk management. Accordingly, the stakehaolder recomsiended an
additional provision that requires that all feasibility studies to include value-far-imoney,
fiscal risk, zand affordability assessments to protect public finances and enhancs project
discipline.

Comiruiitee ()bservation

The Tsmmittee observed that the provisisn, together with the
Commiiitee’s proposed zmendments, would address the stalcel:uizier’s
concerns.

Nakuru County Public Opinion Consultative Initiative

210. The stakehoider proposed amending the clause to require feasibility studies to
include pruject completion timielines and analysis of economic shocks including
inflationary pressure and currency depreciation since financial sustainability reguires
risk forecaszing; further, land acquisition should be undertaken by the Nationz! Land
Commissizn since its constitutional mandate ensures prompt and fair compsnsation
to affected persons.

IPF
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21 1. IPF proposed deleting the proposal in its entirety. They noted that the Fund’s role
in reviewing and screening large-scale projects for feasibility and viabilicy mirrors the
maricdate of the Public Investment Management Unit (PFiMU). Such duplication not only
creates institutional ambiguity but also threatens to dilute accountability by dispersing
respansibility across multiple bodies with substantially similar functions.

MIZANI 254

212. The staleeholder proposed amending Clause 23 to require that all feasibility studies
and vaiue-for-money analyses conducted under this Clause be published on a publicly
accessible platform before final investment approval, including key findings on
technical, legal, environmental, affordability, and value-for-money assessments.

213. Infrastructure projects are long-term and capital-intensive, often creating significant
fiscal commitments over many years. Mandatory publication enhances trarnisparency,
promotes informed public scrutiny, and reduces the risk of economically unviable or
politically driven “white elephant” projects. Public access to feasibifity studies
strengthens investor confidence.

Committee Observation
The Committee agreed with the stakeholders to delete the clause.

Ciause 23(2)
ICPAK

214. The stakeholder proposed additional sub-clauses to promote fiscally prudent and
economically sound investment decisions.
“(f) a value-for-money assessment comparing delivery options including PPPs,
concessions, and public procurement.”

2»

“(g) a fiscal risk assessment consistent with the Public Finance Management Act.

Conuniitee Observation

The Cormmittee agreed to delete the clause because it is a replica of section
31(2) of the Public Private Partnerships Act. The recommendation is to
retain the PPP Directorate and the attendant safeguards under the Act.

Clause 23 (2)
We Care

215. The clause mentions environmental and economic impacts, but not fiscal exposure
or tariff affordability. Amend Clause 23(2) to add new paragraphs:
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“(f) assessment of contingent fiscal liabilities to the national government;
(8) projected tariff or service cost impacts on households;
(h) expeciad youth employment creation and skills transfer outcomes.”

Committes: {)bservation

The Commiiiiee agreed to delete the clause because it is a r2plica of section
31(2) of thex Public Private Partnerships Act. The recomimendation is to
retain the {¥i*{* Directorate and the attendant safeguards tnder the Act.

Clause 23 (2)
We Care

216. The clause inentions environmental and economic impacts, but not fiscal exposiive
or tariff affordabifity. Amend Clause 23(2) to add new paragraphs:
“(f) assessment of contingent fiscal liabilities to the national government;

(g) projected tariff or service cost impacts on households;
(h) expected youth employment creation and skills transfer ¢i:tcomes.”

Committes {3lservation

The Commiiii2 zgreed to delate the clause because it is a replica of seciion
31(2) of the Pubilic Private Partnerships Act. The recommendation is to
retain the PP flirectorate and the attendant safeguards under the Act.

Clause 24
IEA

217. The stakehol:er proposed amending the clause by inserting a new sub-clause
requiring that all fzasibility or economic appraisal study reports be undertaken by zn
independent expert and be published on the Fund’s website, published and publicized
and submitted to Parliament within thirty days of completion for review and appreaval.
They noted that the absence of such a requirement has in the past enabled the appreval
of loss-making and poorly structured projects. A mandatory, rigorous feasibility or
economic appraisals threshold will prevent non-viable projects framni proceeding and
safeguard the Fund’s capital base.

Office of the Auditor General

218. The stakeholder noted that the clause should align with the provisions of the Public
Procurement and #sset Disposal Act (PPADA),2015 and its 2020 Regulations,
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including mandatory e-GP usage; and, where a transaction is structured as a Public
Private Partnership, the Public Private Partnerships Act, 2021 must prevail.

PWC

219. The stakeholder proposed amending the clause to require that all procurement by
the Fund comply with the Public Procurement and Asset Disposal Act Cap. 412C with
any sector-specific modifications being made through regulations issued under PPADA,
rather than under the Bill.
KNCCI

220. The stakeholder submitted that procurement safeguards zre currently dependent
on subsidiary regulations, which may create risks of opaque project allocation;
therefore, it was recornmended that the clause be amended to require all projects to
be procured through open, competitive, and transparent processes consistent with
applicable procurement and PPP laws so as to enhance integrity and investor
confidence.
IPF

22|. The stakeholder proposed amending the proposal to irciude Farliament oversight
in the approval of the standards. They noted there is need set boundaries on the
powers of the Cabinet Secretary and require all procedures to be consistent with
existing procurement, PPP and PFM frameworks not under discretion of the cabinet
secretary.

Committee Ohbservation

The Committee noted the stakeholder’s concerns and recommended the
deletion of the clause and to provide for the Cabinet Secretary for the
National Treasury to prescribe standards and procedures on practice
elements in tiie development of the investment plan an:i any other relevant
matter. Tie Cammittee was of the view that as currently couched, there
is need to hinve substantive provisions prescribed and for the operational
roles to be icft to the PPP framework.

Clause 24(e)
Nakuru County Public Opinion Consultative Initiative

222. The stakeholder supported public participation provisions however, they proposed
amending to require structured public participation in accordance with the Pubdic
Participation Act, 2025 since structured engagement enhances consistency and legal
compliance.

Committee {bservation

The Comimitéee noted the stakeholder’s concerns and recommended the
deletion of the clause and to provide for the Cabinet Secretary for the
National Treasury to prescribe standards and procedures on practice
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elements in the development of the investment plan and any other relevant
matter. The Committee was of the view that as currently couch«d, there
is need to have substantive provisions prescribed and for the o;::rational
roles to be left to the PPP framework.

Clause 24 (2)
PWC

223. The stakeholder proposed amending the clause by inserting a new clause mandating
public participation at the project identification and feasibility stages, and all matters in
clause 24 with clear timelines and mechanisms for public input.

ICPAK

224. The stakeholder proposed the insertion of a new sub-clause to enhance
transparency and accounizbility.
“() mandatory publication of project summaries, feasibility study findings, and
Government s::port measures, except where disclosure would compromise
national secuyrizy or commercial confidentiality.”

Kenya Federation of Employers

225. Amend Section 24(2) to read: “The Cabinet Secretary may issue gene:al policy
guidelines to the Fund, but such guidelines shall not extend to specific investment d:¢isians,
asset allocation, or project approvals.” This amendment maintains operational
independence at the board level while allowing strategic alignment with rational
development objectives. Insulating investment and project decisions from direct
government intervention preserves financial integrity and prevents politicization of
Fund operations.

Committee Observation

The Committee notad the stakeholder’s concerns and recomme:iiied the
deletion of the clause and to provide for thie Cabinet Secretayry for the
National Treasury t¢o prescribe standards and procedures o practice
elements in the developiment of the investrminent plan and any other ralevant
matter. The Committee was of the view that as currently couched, there
is need to have substaiitive provisions prescribed and for the op«zrational
roles to be left to the i*’P framework.

Clause 24 (2)

Katiba Institute
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226. Amend to provide that the Cabinet Secretary prescribes general standards and
procedures for public participation and stakeholder engagement applicable to all stages
of a project, including planning, development, implementation, monitoring and
evaluation. This ensures active and meaningful involvement of the people throughout
a project cycle.

Committee Observation

The Committee nated the stakeholder’s concerns and recommended the
deletion of the ciauze and to provide for the Cabinet Secretary for the
National Treasury to prescribe standards and procedures on practice
elements in the development of the investment plan and any other relevant
matter. The Commitice was of the view that as currently coucliad, there
is need to have substantive provisions prescribed and for the operational
roles to be left to the PPP framework. The public consultation concerns
will be addressed under the PPP regime.

We Care

227. Public participation is mentioned but not defined or enforceable. Insert a new
subsection:

“(3) Regulations made under this section shall prescribe minimum public disclosure

standards, including publication of feasibility studies, projected project costs, financing

structure, and expected fiscal exposure.”

Committee Observation

The Committee nated the stakeholder’s concerns and recemsiended the
deletion of the clause and to provide for the Cabinet Secretary for the
National Treasu:y to prescribe standards and procedures on practice
elements in the deveiopment of the investment plan and any other relevant
matter. The Comimittee was of the view that as currently cauched, there
is need to have sulistantive provisions prescribed and for the eperational
roles to be left to the PFPP framework. The public consultation concerns
will be addressed under the PPP regime.

Clause 24(2)(c)
MIZANI 254

228. The stakeholder proposed amending Clause 24(2)(c) to require the Cabinet
Secretary to prescribe mandatory disclosure requirements, including timelines,
formats, and minimum public disclosure periods for feasibility studies and project
assessments. Further require that a summary of the cost-benefit analysis and projected
rate of return prepared under Clause 21(2)(d) be tabled before Parliament and made
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public before approval. No project above a prescribed financial threshold shall be
approved unless feasibility findings have undergone a minimum public disclosure
period.

229. Additionally, structured disclosure requirements and parliamentary tabling enhance
accountability and oversight in project approval processes. A mandatory public
disclosure period ensures that large-scale projects are subjected to adequate scrutiny
before binding financial commitments zre made. These safeguards promote value for
money, improve decision-making, =nd strengthen protection of the National
Exchequer. helps prevent inflated project costs and protects taxpayers from
unsustainable financial obligations.

Committee Observation

The Committee noted the stakehoider’s concerns and recommende:i t#:a
deletion of the clause anid to provide for the Cabinet Secretary {os lm
National Treasury to prescri:e standards and procedures on p ;
elements in the developrzent «f {he investment plan and any other re:fo:
matter. The Committec was «f the view that as currently couched, th«
is need to have substantive y:rovisions prescribed and for the operatic::
roles to be left to the PP# {riviawork.

Clause 25
OCOB

230. OCOB noted that the clause gives the Cabinet Secretary the power to issue
Government support measures, inctuding guarantees, letters of credit, partial risk
guarantees, and political risk insurance. However, these instruments have fis<al
implications and may create contixzest liabilities for the Government as the Bill <«es
not expressly provide for:

a. Parliamentary approval of guarantees as required under Article 211 of the
Constitution and the PFMA; and
b. Recording and reporting of contingent liabilities.

231. COB proposed aligning the Bill with section 50 of the PFMA on public debt and
issuance of guarantees.

Committee Observation

The Committee noted that clause 25 of the Bill piovides for Governriiant
Support Measures. The Commitiece recommerntdad that the provizian
needed to be aligned to the Public Private Partnerships Act, includiiiy
section 36, on the limitation of contingent liabilities and the necessiiy
safeguards to address the stakehol:iers’ concerns.

.1
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Office of the Auditor General

232. The stakeholder noted that to prevent generation of off-balance-sheet liabilities
and hidden debt. They proposed that the bill should make issuance of debt instruments
conditional on the National Treasury’s ex-ante fiscal-risk clearance and the annual
Debt Management Strategy under the PFM Act, 2012. Additionally, it should also
require full compliance with the Public Private Partnerships Act 2021, tests on value-
for-money, affordability and cantingent-liability limits before any support is granted
and mandate annual disclosures to Parliament of all outstanding support. This will
enhance private capital without compromising fiscal transparency or debt
sustainability.

Committee Observation

The Commiittee noted that clause 25 of the Bill provides for Governrnent
Support Measures. The Committee recommiended that the provision
needed to be aligned to the Fublic Private Partnerships Act, inciuding
section 36, on the limmitation of contingent liabilities and the necessary
safeguards to address the stakeholders’ concerns.

PWC

233. The stakeholder prepeosad amending the clause by:
(1) Inserting a new subsection requiring that all contingent liabilities arising from
government support mezsures be—
(2) Disclosed in the Fund's annual reports, with details of the nature, value,
beneficiary, and risk profile of each guarantee or support instrument; and
(b) Reported in the Idational Treasury's annual debt management report to
Parliament.

(2) Inserting a new subsection specifying that the aggregate value of contingent
liabilities arising from government support measures shall be subject to the national
debt ceiling established under the Public Finance Management Act;

(3) Requiring the Cabinet Secretary to make regulations prescribing:
(2) The materiality threshold above which parliamentary approval is required;
(b) The form and content of disclosures;
(c) The methodology for valuing and reporting contingent liabilities.

Committee Observation
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The Committee noted that clauss 2% of the Bill provides for Government
Support Measures. The Commitize recommended that the provision
needed to be aligned to the Pul:lic ¥rivate Partnerships Act, including
section 36, on the limitation of contingent liabilities and the necessary
safeguards to address the stakehaid«i's’ concerns.

KNCCI

234. The stakeholder raised a concern that there is no cap on contingent liabilities or
mandatory disclosure framework. To protect fiscal sustainability and enhance
transparency, it was recommended that the clause be amended to:

i. introduce ceilings on contingent liabilities subject to parliamentary approval;
ii. require independent risk assessment prior to issuance; and
iii. mandate annual public disclosure of guarantees issued,

{-ommittee Observation

The Committee noted that clzuse 25 «f ¢he Bill provides for Government
Support Measures. The Cominiitze rocomrnended that the provision
nceded to be aligned to the Puisdlic Private Pavinerships Act, including
section 36, on the [imitation of cantingent liabilities and the necessary
safeguards to address the stalichoiders’ concerns.

ICPAK

235. The stakeholder recommended insertion of new sub-clauses to strengthen fiscal
risk management and transparency as foliows:-
“(4) All Government support measures shall be recorded, disclosed, and managed
within national contingent liability ceilings.”

“(5) The Cabinet Secretary shall publish an annual statement of fiscal risks arising
from Government support measures.”

Committee Observation

The Committee notzd that clause 25 of ¢iie Bill provides for Government
Yupport Measures. The Committee recommiended that the provision
nzeded to be aligned to the Public Private Partnerships fict, including
section 36, on the limitation of contingent liabilities and the necessary
safeguards to address the stakeholders’ concerns.

MIZANI 254
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236. The stakeholder proposed amending Clause 25 to provide that any Government

support measures, including guarantees issued by the Cabinet Secretary, shall be
subject to the exposure limits and risk management framework established under the
Investment Policy; that the Act shall prescribe an explicit aggregate ceiling on the total
Government support measures that may be issued under this Clause; and that all
guarantees issued shall be incorporated into the Medium-Term Debt Strategy and
reported as contingent liabilities. They stated that in the absence of an aggregate cap,
contingent liabilities may crystallize into direct public debt, thereby creating hidden
fiscal pressures for future taxpayers. Integrating guarantees into the Medium-Term
Debt Strategy enhances transparency and ensures that exposure is assessed within the
broader public debt management framework, consistent with the principles of fiscal
responsibility under the Public Finance Management Act.

237. Additionally, the stakeholder proposed the amendment to require that any

Government Support Measure which exposes the Government to contingent liabilitics
above a prescribed financial threshold shall receive prior approval of the National
Assembly before issuance. The Fund may issue guarantees that create future debt
obligations. Parliamentary approval for high-value contingent liabilities strengthens
fiscal oversight and ensures that significant financial commitments are subjected to
democratic scrutiny, consistent with Article 201 of the Constitution of Kenya, which
requires public finance to promote accountability and transparency.

Committee Observation

The Committee noted that clause 25 of the Bill provides for Government
Support Measures. The Commiitiee recommended that the provision
needed to be aligned to the Puiiic Private Partnerships Act, including
section 36, on the limitation of contingert liabilities and the necessary
safeguards to address the stakeholders’ cancerns.

Okoa Uchumi

238. Introduce provisions to:

I

Limit exposure to contingent fiscal liabilities;
Require parliamentary review or approval of high-risk support measures;
Incorporate risk management frameworks in the Fund’s operations.

239. The Bill does not currently address long-term fiscal risks. Without limits and

oversight, the Fund could generate off-balance-sheet obligations that create hidden
fiscal pressure for future taxpayers. Parliamentary involvement ensures transparency
and accountability in line with constitutional public finance principles.

Committee Observation
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The Committee noted that clause 25 of the Bill provides for Government
Support Measures. The Committee recommended that the provision
neescd to be aligned to the Public Private Partnerships Act, including
sectitry 36 on the limitation of contingernt liabilities and the necessary
safegiards to address the stakeholders’ coticerns.

Clasisa 25
We Care

240. Insert new subsections:
“(4) Government support measures issued under this section shall not exceed |.5 percent
of Gross [tomestic Product in any financial year.

(5) Any guarantee exceeding KShs10 billion shall require prior zpproval of the National
Assembly.”

Corsimittee Observation

The “ommittee noted that clause 25 of ¢he il provides for Government
Support Measures. The Committee rocomnii:nded that the provision
needed to be aligned to the Public Private ["zrtnerships Act, including
section 26, on the limitation of contingent iizbilities and the necessary
safegisarels to address the stakeholders’ corcerns.

Clauze 25(1) = Government Support Measureas

K1

241. Delete paragraph (a) of subclause (I) relating to binding undertakings. Binding
undertakings may crystallize into public debt and obscurs the Government’s true fiscal
exposure if not transparently recorded. Deletion safeguards fiscal sustainability,
preserves parliamentary oversight, and protects public resources from unintended
contingent liabilities.

Comnimittee Observation

The Committee noted that clause 25 of the Bill ;;rovides for Government
Support Measures. The Committee recommenrded that the provision
needed to be aligned to the Public Private Partnerships Act, including
section 36 on the limitation of contingent liabilities and the necessary
safeguards to address the stakeholders’ concerns.

New Provision

Cliffe Dekker Hofmeyr (CDH)
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242. The stakeholder proposed insertion of a new clause immediately after Clause 25
as follows: -

“25A. (1) The Fund shall undertake all procurement of goods, works, and services through
the Government e-Government Procurement system in accordance with applicable
procurement regulations.

(2) The Fund shall ensure that all projects un<leriaken under its approved work plan are
procured and implemented in accordance with e Public Procurement and Asset Disposal
Act (Cap. 412C) and any other applicable written fesw.”

Committee Observation
The Committee noted the stakeholder’s proposal and noted that the
provisions of the PPP framework address the stakeholder’s concerns.

Clause 25 (2)
Katiba Institute

243. Amend to provide that any Government Support Measures issued by the Cabinet
Secretary, or the guidelines governing their irmplementation, shall be submitted to and
approved by the National Assembly. This ensures parliamentary oversight and
safeguards against the accumulation of contingesnt liability hence facilitating sustainable
development provided for under Article 10 of the Constitution.

Comimittee Observation

The Committee noted that clause 25 of the Bill provides for Government
Support Measures. The Committee recommended that the provision
naeded to be aligned to the Public Private Partnerships Act, including
section 36, on the limitation of contingent liabilities and the necessary
safeguards to address the stakeholders’ concerns.

Clause 26
OCOB

244. OCOB noted that the Bill does not expressly provide for the submission of
quarterly and annual reports to the Controller of Budget given the constitutional
mandate of the COB to report on budget implementation. They proposed amending
the clause to provide for the Fund Administrator to submit quarterly reports to the
Controller of Budget.

Committee Observation
The Committee noted the stakeholder’s propasal.
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Cliffe Deld:er Hofmeyr (CDH)
245. The stzkeliolder proposed an amendment to the provision by inserting new

subsections so z2s to strengthen direct parliamentary oversight and transparency.
“(4) The Furd shall submit quarterly financial and performance reports directly to the
National Assembly within thirty (30) days of the end of each quarter.”
“(5) The annual report of the Fund shall be submitted to t'ie MNetional Assembly within
three (3) months after the end of each financial year and s!:«:il b= laid before the National
Assembly by the Cabinet Secretary within fourteen (14) days of receipt.”
“(6) Reports submitted under this section shall irnclude infosination on the implementation
of the approved investment plan, performance against applicable performance contracts,
financiaf position, risk exposure, and contingent liabilities of the Fund.”

Committce Observation
The Comirniitiee noted that the clause was adequate.

KNCCI

246. The stakcholder recommended that project-level dashboards be published
showing financial performance, implementation pragress, cost averruns, and return
metrics so as to strengthen public accountability and rnarket coriidence.

ICPAK

The stakeholder proposed an addition of a new sub-clause to the clause to
promote openness and stakeholder access to financial information.
“(4) The Fund shall publish quarterly invesiment performance reports on its
website.”

Commiitee Cibservation
The Commitice noted that the clause was zdequste.

We Care

247. Insert a new subsection:
“(4) The Fund shall submit quarterly fiscal risk exposure reports to the National Assembly
and publish them on its website.”

Committee Observation
The Comrnittee agreed with the stakeholder to the extent of publication
of the reports ¢n the National Treasury’s website.
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Clause 26(2)
OCOB

248. The stakeholder submitted that Clause 26(2) of the Bill provides that the Cabinet
Secretary may make half-yearly reports to Cabinet and annually to the National
Assembly. However, COB noted that Article 201 (a) & (e) specifically provide for fiscal
reporting which requires submission of quarterly and annual budget implementation
reports to the Controller of Budget. This is a mandatory constitutional duty therefore,
they proposed amending the clause to require the Cabinet Secretary to submit
quarterly budget implementation reports to the Controller of Budget.

Committee Observation
The Committee noted the stalceholder’s proposal.

Katiba Institute

249. Amend to have the word “may” replaced with “shall”’, to make the provision of
reports mandatory. Increase the reporting to quarterly and require all reports to be
submitted to cabinet and both Houses of Parliament, unless the elements rendering
the Bill concerning counties are eliminatad.

Committee Observation

The Committee agreed with the stakeholder on the proposal to replace
the word “may” with “shall”’. However, it disagreed with the stakeholder
on the view that the Bill concerns county governments thus requiring
reports to be submitted to both Houses of Parliament.

Clause 27
KNCCI

250. The stakeholder recommended amendment of the clause to require publication of
investment agreements (subject to confidentiality protections) since disclosure
provisions are not sufficiently detailed, whereas publication would enhance investor
predictability and public accountability.

Katiba Institute

25]. Amend to require the publication and publicizing in not only the National
Treasury’s Website but also in two newspapers of nation-wide circulation.
Committee Observation
The Committee agreed with the stakeholder.

We Care
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252. Disclosure requirements are limited to financia! statements.
Insert a new paragraph:
“(d) a register of all government guarantees, letters of support, and contingent
liabilities to be issued under the Fund.”

(Cemmittee Observation
The Committee was of a different view that the proposal needed not be
previded for in the Bill.

Clause 27(1)
Ciiffe Dekker Hofmeyr (CDH)

253. The stakeholder noted that a clear and precise fegislative drafting is essential to
avoid ambiguity and ensure effective implemenzz:icin. Accordingly, the stakeholder
proposed an amendment to correct a grammaticzl error, enhance clarity, consistency,
and ease interpretation by deleting the word “iak«” so that it reads: -

“The Cabinet Secretary shall publish and puisicisz on the National Treasury website or
such other information platforms as may be c:cessible o the public.”

Cominittee Observation
The C_ommittee agreed with the stakehold:r.

ICP#:k

254. The stakeholder proposed introducing additional sub-clauses to strengthen
sustainable finance reporting standards.
“(a) portfolio composition by sector and instrument;
(b) investment performance against benchmarks;
(c) project-level impact indicators;
(d) ESG and climate-risk disclosures.”

Caruviittee Observation
The Cermmittee was of the view that the jiravision was adequate.

Clause 28
KNCCI

255. The stakeholder recommended amendment of the clause to require annual
independent performance audits in addition to financial audits since financial audits
alone do not assess operational efficiency or value-for-money, whereas performance
audits would strengthen institutional accountability.

Committee Observation
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The Committee noted the stakeholdei’s proposal but was of the view that
the Public Audit Act provides for the stziceholder’s concerns.

ICPAK

256. The stakeholder recommended inserting a sub-clause to reinforce integrity and
enhance governance transparency.
“(d) maintain a public register of all related-party transactions and conflict-of-
interest disclosures.”

Committee Observation
The Committee observed that the proposal fell outside the scope of the
prravision,

Clause 28(c)
MNakuru County Public Opinion Consuttative Initiative

257. The stakeholder proposed insertion of strict ethical safeguards to bar directors
from using Fund resources to advance personal, family, or associated corporate
interests since conflict of interest undermines integrity of public funds; accordingly,
such conduct should be expressly prohibited.

Cemmittee Observation
The Committee noted the stakeholder’s concerns but was of the view that
the provision was adequate.

Clause 29
OTCOB

258. OCOB stated that Clause 29 provides that the sources of funds include proceeds
from privatisation and the disposal of government assets. However, the Bill does not
explicitly provide for the exclusion of money from the Consolidated Fund. They
proposed that these proceeds first be deposited into the Consolidated Fund before
being transferred to the Infrastructure Fund. Additionally, the COB noted that the
Fund is not established as a Fund under Section 24 of the Public Finance Management
Act (CAP 412A), but as a corporate entity. Therefore, the exclusion under Article
206(1)(a) of the Constitution does not apply.

259. Further, the COB noted that the provisions under clauses 5 & 29 of the Bill raise
concerns, particularly regarding, the applicability of the PFMA to the Fund, oversight
by the Controller of Budget (COB) and treatment of withdrawals and expenditure.

Committee Observation
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The Canwtifitee noted the stakeholder’s conceriis and to provide clarity
recommentiad that clause 4 of the Bill be amend=:l to clearly provide that
the Fund is established under Article 206(1)(a) «f the Constitution and
section 24(4) of the Public Finance Management Aict, Cap. 412A.

Office of the Auditor General

260. The stakzehnlder noted that the bill has not made provision for budget estimates of
the Fund and in particular, fails to provide that the Estimated shall be submitted to the
Cabinet Secretary for review and submitted to the National Assembly in accordance
with Article 221 of the Constitution. Additionally, funds appreopriated by Parliament
will be deemzd to be withdrawn from the Consolidated Fund in accordance with
Article 206 of tiie Constitution and require approval of the Controller of Budget and
audit by the Auditor-General.

Committec )bservation
The Coniiiitee agreed with the stakeholder.

PWC

261. The stakeholder proposed amending the clause by clarifying
from privatisations specifically designated by Parliament for the fund may be credited
to the Fund. Additionally, require annual reporting to Farlizrment on the source and
quantum of privatization proceeds received. Without this limization, there is a risk that
privatisation proceeds intended for other purposes (such as «z=ficit reduction or social
programmes) could be diverted to the Fund without pariizrnasntary scrutiny. Clarity
and reporting requirements would enhance fiscal transparency =nd aceountability.

Committee C:bservation
The Committiee was of a different view not to adopt ¢he j;roposal and that
the provision in the Bill was adequate.

KNCCI

262. The stakeholder recommended amendment of the clause through insertion of a
clause ring-fencing funds exclusively for capital investments znd project preparation
and prohibiting use for recurrent expenditure since absence of statutory restrictions
may allow diversion of funds, whereas ring-fencing would protect the infrastructure
financing mandate.

263. Additionally, the stakeholder recommended amendment of the clause to require
allocation of #: least 10% of annual funds to project prepaiation and feasibility
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of The National Fifrssirsicture Fund Bill, 2026 (Nzfional Assembly Bill No. 1 of 2026)



development since the Bill does not guarantee pipeline funding, whereas reserving such
allocations would strengthen project bankability and readiness.

Committee Observation
The Committee was of a different view not to adupt the proposal and that
the provision in the Bill was adequate.

ICPAK

264. The stakeholder proposed inserting a sub-clause to ensure predictable capital
inflows whiie balancing debt management considerations.

“(e) a minimum of 70% of net privatizatior: proceeds shall be transferred to the
Fund, with the balance applied to public delst reduction.”

Committee Observation
The Cammittee was of a different view not to adapt the proposal and that
the provision in the Bill was adequate.

IPF

265. The stakeholder proposed deleting the clause in its ¢ntirety. They noted that this
proposal directly contradicts the framework establishied under section 54 of the
Privatization Act 2025, which provides that proceeds from privatization are to be
channeied into the Consolidated Fund. Redirecting privatization proceeds to the NIF
through subsidiary legislation or an ordinary statutory clause would create legal
conflict and undermine legislative coherence. In the ahsence of a formal amendment
to the Privatization Act, such a provision would be legaily untenable.

Committee Observation
The Committee agreed with the stakeholder.

We Care

266. To prevent the Fund from becoming an unchecked fiscal drain. Insert new
subsection:

“(2) Appropriations from public funds to the Fund shall not exceed 0.5 percent of
Gross Domestic Product (GDP) in any financial year without approval from the
National Assembly.”

Committee Observation
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The Committee noted the stakeholder’s proposal but iiotad that adequate
checks are in the Bill to address the stakeholder’s con«ziis.

Katiba Institute

267. Re-classify the Bill 25 a Bill concerning county governments. Amend the Bill to make
provision for an intergovernmental process relating to planning, z:nd implementation
of projects under the Fund.

268. Amend the Clause o specify that parliament appropriated funds for the Fund shall
be drawn from the National Government’s equitable share of revenue raised
nationally.

Cornmittee Observation

The Committee nuted that the Bill is not intended to ::fi:ct the functions
and powers of couinity vovernments as set out in the Faisrtih Schedule to the
{.ongtitution.

Ciause 29 (b)

Juile Muiliee

269. The stakeholder stated that clause 29 (b) is unconstitutional as the National
Assembly is the legal entity mandated to appropriate funds.

ven

L.ommittee Obse:'vation

The Comunittee was of a different view that clavziz 29(b) is not
uniconstitutional as it falls within the mandate of the {:lzfiz:al Assembly
under Article 95(4)(b) of the Constitution.

Nakuru County Public Opinion Consultative Initiative

270. The stakeholder proposed amending the clause to require Parliament to
appropriate five percent (5%) of the National Government annual budget to the Fund
since predictable financing would ensure sustainable infrastructure development.
Further, the stakeholder recommended that three percent (3%) of Fund resources be
allocated for administrative expenses since operational sustainability requires
reasonable administrative funding controls.
Committee Observation
The Committee was of a different view that the provision was adequate.

Clause 31
Katiba Institute
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Amend to expressly require that the Fund’s bank accounts be opened and maintained
at the Central Bank of Kenya. Require also that any and all accounts operated by the
Fund be linked to the National Treasury Single Account.

Committee Observation

The Committee observed that the Public Finance Management Act, Cap.
412A, addresses the stakeholder’s concerns. Section Z8(1) of the PFM Act
provides that, “The National Treasury shall authorise the opening,
operating and clesing of bank accounts and sub zccounts for zll national
government entities in accordance with regulations made under [the] Act”
whereas section 28(Z) provides that, “The National Trezsury shall establish
a Treasury Single ficcount into which all revenues received by rnational
government entities shall be deposited and from which afl payments of
rnoney to or on behalf of national government entities shizil be made”. The
Committee’s proposed amendment to clause 4 to provide that the PFM
Act to apply to the Fund would address the stakehaider’s proposal.

Kenya Federation of Employers

271. Amend Section 31(3) by inserting a new subsection: “(3} The monies, assets,
investments, and income of the Fund shall be ringfenced and shall rot be commingled with
other public funds.” Statutory ringfencing prevents diversion or reallocation of funds for
unrelated purposes, strengthens investor assurance, and ensures that capital
contributions are applied exclusively for infrastructure investment.

Committee Ghservation
The Committee was of a different view that the provision was adequate
and that the stzkeholder’s concerns are rightfully addressed.

New sub clause 32 {b)
IEA

272. The Institute proposed inserting Clause 32B requiring prompt payment within set
timelines and quarterly reporting of pending bills. They noted that intreducing prompt-
pzyraent and pending-bill reporting requirements promotes predictable cash-flow
management and financial discipline. This approach aligns with governance
expectations applied to other national funds.

Committee Observation

The Committee was of a different view that prompt payment is addressed
in other legal regimes, for instance the Public Procurement and Asset
[¥isposal Regulations, and that there was no need to pravide for it in the
Bl

Sunset Clause
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273. The institute submitted that the Bill contains no sunset, expiry or mandatory
review clause. Without a sunset or mandatory review clause, the Fund may continue
indefinitely even if it becomes financially unsustainable, accumulates contingent
liabilitizs, underperforms on investments or exhibits governance failures. This exposes
the State to escalating fiscal risk, erosion of public value and long-term debt-servicing
vulnerability.

274. They proposed inserting a new Clause 38 — Sunset and Mandatory Review,
requiring a statutory review after five years to assess investment perforimance,
governance, contingent liabilities and bond-repayment capacity, with provisions for
Parliamentary renewal, amendment or discontinuation and a structured six-month
wind-dawn trigger.

Commiittee {bservation

The Caurimittee was of a diiferent view that there was no need to provide
for sunz:t or review clause in order to boost investor confidence in «
Fund. [n any case, there are safeguards in case the Fund fails to < ry aut
its statutory mandate.

Clause 37 & 33
Office of the Auditor Gaieral

275.  The stakeholder noted that the structure as proposed bypasses the Controller of
Budget's mandate to authorize withdrawals from public funds. This creates a legal
loophole where funds could be moved without the constitutional and PFM Act, 2012
thresholds.

Committee Observation
The Committee noted the stakeholder’s proposal.

Clause 33
Cliffe Dekker Hofmeyr (CDi)

276. The stakeholder recommensled deletion of the proposal and substitution therefor
with: -

“Withdrawals from the Fund shall only be for the purposes for which the Fund is
establishad under this Act and shall not be used to finance social, political, or other non-
commercial initiatives unrelated to the Fund’s infrastructure investment mandate.”

ICPAK

e and National Plaruiivg on the Consici:e::fion
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277. The stakeholder recommended an amendment by inserting a new subclause. This
proposal strengthens fiduciary accountability and financial discipline.

“(2) Withdrawals shall be guided by a withdrawal policy approved by the Board
and consistent with long-term sustainability.”

Kituo cha Sheria

278. The Stakeholder proposed that the provision be amended to expressly require
authorization by the Controller of Budget and audit verification by the Auditor-
General since unrestricted withdrawals may facilitate off-budget expenditure, whereas
such safeguards would uphold Articles 228 and 229 of the Constitution.

Cormittee Observation
The Committee noted the stakeholders’ concerns and agreed to amend
the Bili to address the issues raised.

Clause 34
IPF

279. The stakeholder proposed amending the provision to clearfy define what
constitutes “surplus funds,” and mandate the development of a comprehensive
investment policy to guide decision-making. They submitted that the proposal fails to
define what constitutes “surplus funds,” thereby creating ambiguity in interpretation
and imp:lementation. Without a clear statutory definition tied to actuarial assessments
or liquidity thresholds, the provision may expose the Fund to inconsistent or
imprudent application as evidenced even with other funds such as the Affordable
Housing Levy.

KA

280. Dielete Clause 34. Given Kenya’s significant infrastructure financing deficit, it is
unlikely that the Fund will generate surplus resources. Removing this provision ensures
focus remains on catalytic infrastructure delivery rather than surplus generation.

Committee Observation

The Committee noted the stakeholders’ concerns but was of the view that
the provision should be retained to cater for instances of surplus funds in
the Fund.

Katiba Institute

281. Amend to expressly provide that any investment of surplus funds by the Board
shall be undertaken strictly in accordance with the Public Finance Management Act, its
regulations, and the guidelines issued by the National Treasury.
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Committee Observation

The Commiittee noted the stakeholders’ concerns but vwas of the view that
the provision should be retained to cater for instances of surplus funds in
the Fund.

Clause 35
Office of the Auditor General

282. The stakeholder noted that Clause 35 should require granular disclosure of the
Fund’s operating and capital budgets, z2dvizory fees, performance-linked fees, platform
costs, and transaction expenses, an: cross-reference PFM Act formats. Such
transparency improves Parliamentary scriitiny and market confidence, while avoiding
hidden cost build-ups in complex transactions.

Committee ¢ iisnrvation

The Commitice noted the stal:cholder’s proposal but was of the vievs ¢
the provision was zcaquate and since it cross-references the Public Fi :
Management Act, “zp. 412A, the safeguards are imbedded in the s¢aiusin,

Clause 36
Office of the Auditor General

283. The stakeholder noted that to avoid a parallel regime and protect audit quality
there is need of identifying the Accounting Officer given the ambiguity created under
Clause 15 and 16 on parallel executive lines. Additionally, they proposed adding
explicit performance-audit reach over Fund Special Purpose Vehicle that receives
public support.

Committee Observation
The Committee zgreed with the stakeholder on the need to provide cizrity
on the accountirg officer.

Kenya Federation of Employers
284. Amend Section 36 by inserting new subsections 36A and 36B to address
mismanagement and misuse of Fund resources as follows:
“36A. Any person who
(i) misappropriates, diverts, or uxcs the Fund resources for purposes other t:n
authorized infrastructure jrojucts commits an offence and is liable, on
conviction, to a fine not excecsing five million shillings or to imprisonment for
a term not exceeding thiea vzars and payment of five times the value of the
misappropriated funds;
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(i)  negligently manages the Fund in a manner that results in financial foss
commits an offence and is liable, on conviction, to imprisonment for a term
not exceeding three years and a fine of up to two times the value of the
financial loss incurred;

(iii)  breaches fiduciary duties or acts in conflict-of-interest contrary to the Fund’s
governance rules commits an offence and is liable, on conviction, to a fine rnot
exceeding one million shillings and disqualification from holding state office for
a period of five years.”

285. Providing for punitive penalties directly in the Bill ensures immediate enforceability,
deters corrujption and reckless management, and strengthens overall accountability -
and governance.

Committee Ciservation
The Commiitee agreed with the stakeholder

Katiba Institute

286. Amend the clauses of the Act referring to the use of any external auditor not
directly engaged by the Auditor General to ensure harmony with the Constitutional
role of the Auditor General. All external audit under the Act should be undertaken by
the Auditor General in line with the Constitution and the Public Audit Act.

287. Additionally, the Bill should expressly provide for Parliament’s oversight role,
including in overseeing the implementation of audit recommendations and reporting
on compliance.

Committee Ohservation
The Commitiee was of a different view that the provision was proper.

Clause 36(2)
Office of the Auditor General

288. The stakeholder submitted that the clause requires submission of the Fund’s
financial statements to the Auditor-General within four months after the end of each
financial year. This contravenes the provisions of Section 47(1) of the Public Audit Act,
Cap. 412B, 2015, that requires that Accounting Officers to submit their accounts to
the Auditor-Genaral within three months after the end of the financial year, in the
form and manner prescribed under the PFM framework.

Committee Cirservation
The Committee agreed with the stakeholder.
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Clause 37
KNCCI

289. The stakeholder recommended amendment of the clause to require that all
regulations under the Act be tabled and approved by the National Assembly before
taking effect since broad regulatory powers are granted to the Cabinet Secretary,
whereas parliamentary zpproval would enhance democratic oversight and prevent
regulatory overreach.

ICPAK

290. The stakeholder submitted an amendment by adding the below sub-clauses to
strengthen governance architecture and sustainable Fund management.

“(d) fit-and-proper criteria for Board members and senior management;
(e) ESG and cfimiite-rizk standards;

(f) fiscal risk assesssnent methodology;

(g) conflict-of-iniz:rest end integrity framework.”

Committee Observatios

The Committee ncoted that the stalielolder’s concerns on whether the
regulations will be taziicd and approved by the National Assembly are
addressed by the Statutory instruments fict, 2013.

Clause 37
We Care

291. Delegates wide powers to the Cabinet Secretary without sufficient parliamentary
safeguards. We therefore recommend inserting a new subsection:

“(4) Regulations made under this Act shall be tabled before the National Assembly within
fourteen days of publication and shall not take effect unless approved.”

Katiba Institute
292. Amend the clause to require the approval of Parliament on any regulations.

Committee Observation

The Committee noted that the stakeholdzar’s concerns on whether the
regulations will be tabled and approved iy the National Asseriibly are
addressed by the Statutory Instruments A<, Z013.

Memorandum of Objects and Reasons
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Katiba Institute

293. Amend to re-classify the Bill as one concerning County Governments within the

meaning of Article | 10(I) of the Constitution. The legislative process should therefore
comply with the constitutional requiremests for such Bills, including concurrence by
the Senate.

Committee Observation
The Committee nioted that the Bill is not intended to affect the functions
and powers of courity governments as set out in the Fourth Schedule to the

Constitution. In any case, the Commiittee observed that the memorandum
does not form part of the Bill.

Part VIl = Miscelizneous Provisions (Fenalties)

KAM

294. Insert new clauses establishing offences and penalties for misappropriation of funds,

including repayment, fines, imprisonment, and personal liability for losses. Strong
penalty provisions erifanice accountability, deter misappropriation, and reinforce
fiduciary discipline in manzgement of public resources. Clear sanctions are essential to
safeguard the integrity and credibility of the Fund.

IPF

295. The stakeholder moted that the NIF Bill must be strengthened to include clear,

comprehensive, and enferceable criminal arid offences provisions in order to safeguard
the integrity, transparency, and accountability of the Fund. They proposed offences to
extend to:

i. Misuse or misapplication of Fund resources.
ii.  Authorization of unlawful investments or expenditures.
iii.  Failure to disclose conflicts of interest.
iv.  Falsification or concealment of financial records.
v.  Obstruction of audits, investigations, or parliamentary oversight.
vi.  Breach of stztutory investment or procurement principles.

Committee Observation
The Committee agreed with the stakeholder.

Nakuru County Public Opinion Consultative Initiative

296. The stakeholder praposed amending the provision by inserting a new subsection

to require the Cabinet Secretary to prioritize formulation of regulations and subject
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them to mandatory nationwide public participation since delegated legislation must
comply with constitutional principles of public participation.

Committee Observation
The Committee noted that the stakeholder’s concerns are already
addressed in the Statutory Instruments Act, 2013.

Kituo cha Sheria

297. The stakeholder recommended that the clause be amended to require that all
regulations be subjected to parliamentary approval and public participation before
coming into force since delegated legislation must comply with constitutional
democratic oversight principles, whereas parliamentary scrutiny would strengthen
accountability.

MIZANI 254

298. The stakeholder proposed amending Clause 37 to j:rovide that Regulations made
by the Cabinet Secretary shall be tabled before Parliam«nt for approval in accordance
with statutory instruments procedures. Given the wicde regulatory authority granted
under this Clause, parliamentary scrutiny is necessary to prevent excessive
concentration of power and to maintain institutional checks and balances.

Committee Observation
The Committee noted tiiuzt the stakeholder’s concerns are already
addressed in the Statutory {rsiruments Act, £013.

Kenya Federation of Employers
299. Amend Part VI by inserting a new subsection: “(2) The Fund shall not guarantee
liabilities unrelated to its statutory mandate.” This amendment restricts the Fund from
pledging or using its assets as security for public debt without prior approval of
Parliament and the Board. It preserves mandate discipline, protects the Fund’s
resources for infrastructure financing, and maintains investor confidence and long-
term capital sustainability.
Committee Observation
The Committee noted that th: concerns raised by the stakeholder will be
addressed through amendn:arits to the Bill that cross-reference contingent
liabilities safeguards under tha PP framework.

NGEC
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300. The stakeholder noted that the bill does not provide for offences and penalties.
They proposed to provide for both criminal sanctions and civil liability. These offences
would include-;

i.  Misappropriation or diversion of funds
ii.  Fraudulent reporting
iii.  Breach of fiduciary duties
iv.  Conflict of interests

301. Sanctions will boost investor confidence, promote transparency, protect public
funds and deter miscondu:ct by directors and other staff.

Committee Observation
The Committee agreed with the stakeholder.

New Proposals

PWC

302. Amend the Bill to insert a new clause establishing a conflict-of-interest regime
applicable to the Cabinet Secretary's exercise of powers under the Bill, including
mandatory disclosure, mandatory recusal and delegation in cases of recusal.

Committee Observation
The Committee agreed with the stakeholder.

303. Insert a new part (or new clauses within Part IV or Part VII) establishing an
independent review and appeal mechanism, such as an internal review request by any
project sponsor, contractor, investor, or other affected party aggrieved by a decision
of the Board or the Fund {including decisions relating to project selection,
procurement, investment terms, or refusal of Government support).

Committee Observation

The Committee did not support the stakeholder’s proposal due to the
nature and functions of the Fund which does not anticipate disputes to
arise.

304. Insert a Part on Transitional Provisions specifying:

(2) the process for transferring existing projects and assets to the Fund;

(b) the treatment of pre-existing contractual lizbilities; and

(c) timelines for the Board to assume full operational control.
Committee Observation
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The Committee was of the view that the transitional provisions proposed
are not applicable to the Bill.

KNCCI

305. The stakeholder further recommended: -

i.  Coordination clause with the I"PP Directorate be cleired to avoid duplication.
ii.  The Bill be aligned with Kenya’s AFCFTA trade corridor strategy.
iii. Mandatory local content and MSME participation threshiolds in supply chains.
iv.  Adoption of international blended finance best practices to attract pension and
sovereign wealth capital.
Cornmittee Observation
The Committee agreed with the :ziikeholder that ¢i:2 Eill needs to be
amended to align it to the Public Private Partnerships #.«t.

Kituo cha Sheria

306. The stakeholder proposed a new cizuza on offences and peialties to be inserted

to deter financial mismanagement since tection of public resources is anchored
under Articles 10, 73, 201, and 232 of th« Constitution. Accordingly, any person who

unlawful investment of Fund resources cammits an offence; and upon conviction shall
be liable to:

i. imprisonment for a term not less than ten (10) years;
i. a fine equivalent to twice the amount misapproprizied or unlawfully
authorized; and
iii. disqualification from holding public office or serving on the Board.”
Cornmittee Observation
The Committee agreed with the stakeholder.

Kituo cha Sheria

307. The stakeholder recommended that whistleblower protection provisions be

Feport of the Departmental Committee on Finsyicz: 53+
««" The National Infrastructure Fund Bill, 2026 (Nasion:

incorporated since protection of informants enhances early deatection of financial
irregularities and prevents systemic loss, whereas protection mechanisms would
strengthen institutional integrity and accountability.

2ommittee Observation
The Committee noted the stakeho!der’s concerns but was of the view that
tiiis could be addressed in a separate legal regime.
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Samson Nzevela

308. He submitted that the Bill presents a historic opportunity to establish a sovereign-
grade development financing system for Kenya, and urged Parliament to strengthen
the Fund beyond its current design.

309. Mr. Nzevela submitted that Kenya's current model of infrastructure financing,
which relies heavily on external debt znd foreign currency borrowing, is unsustainable.
He proposed that the Fund be redesigned to reduce this reliance, preserve and grow
national wealth, enhance fiscal and menetary stability, support equitable development
across all counties, mobilise domestic and diaspora resources, and secure prosperity
for future generations.

310. Additionally, proposed the creation of a National Resilience and Capital Authority
(NRCA) to steward national assets, stabilisation reserves, intergenerational savings,
and strategic investments, with the National Infrastructure Fund operating as a sub-
fund under this authority. He further proposed that all national revenues be
consolidated into a Single National Income Aggregation Account, from which
allocations to the Fund, the nationz! government, and county governments would be
made through a transparent, rules-biased formula rather than on a discretionary basis.

3I1. On capitalisation, Mr. Nzevela proposed that the Fund receive defined
contributions from shares of national revenue, county contributions, State Business
Unit revenues, investment returns, asset monetisation proceeds, and voluntary
diaspora participation. He also proposed that all capital investment contracts for
nationally significant infrastructure be denominated in Kenya Shillings to protect
against foreign currency risk, and that foreign investors participate through equity or
hedged arrangements rather than structures that impose fureign-currency repayment
obligations on Kenya.

312. Mr. Nzevela submitted that the Fund's mandate be expanded to include two social
programmes: a compulsory one-year National Youth Skills Bridging and Service
Programme, and a monthly support payment for Kenyan citizens aged 65 and above
who have no pension coverage. He sub:nitted that the latter gives effect to Article 57
of the Constitution.

313. He identified affordable housing, trade and logistics infrastructure (including Special
Economic Zones, dry ports, and rail-aligned freight systems), and eco-tourism as
priority sectors for investment under the Fund. He also proposed that the
Government develop new sovereign revenue streams including GIS and national
addressing systems, airspace and maritirne rights, blue economy development, data
licensing, and livestock digitisation.

314. On public expenditure, Mr. Nzevela proposed that the Government lease rather
than purchase vehicles, transition to hybrid and electric government fleets, adopt
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transparent procurement, and eliminate wasteful spending, as measures to create fiscal
space to support the Fund.

315.  Iir. Nzevela presented a clause-by-clause amcndment schedule to the Bill. He
proposed amendments to Clauses | through |2, cc:vering staggered commencement,
insertion of new definitions, designation of the Fund as a sovereign-grade institution,
expansion of the Fund's objects to include wealth preservation and resilience, rules-
based revenue transfers, strengthened governance and integrity vetting, a mandatory
risk-managed investment policy, transparency and audit requirements, a Capital
Preservation Rule, a Local Currency Rule requiring Kenya Shilling denomination for
infrastructure contracts, integration into a sovereign wealth framework, and a
requirement that regulations be finalised before the Fund becomes aperational.

316. ihe stakeholder noted that with a Vision 150 framework buil: around seven
piiars: Sovereign Capital Management, Infrastructure-Led Growth, iHuman Capital
Excelience, Environmental Sustainability, Fiscal bility, Innovation Economy, and
[

ial Cohesion, describing this as a long-term a:piration for a resilient Kenya founded
on disciplined stewardship of national assets.

f.ommittee Observation
The Committee noted the stakeholder’s proj:osals and nioted that the
views could be addressed administratively in the implemeritation of the

Act,
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CHAPTER FOUR

4. COMMITTEE OBSERVATIONS
317. The Committee made the following oliservations:

Principal object of the Bill

318. The principal object of the Bill is to provide a legal framework for the establishment
and the management of the National lsfrastructure Fund whose purpose shall be to
scale up and accelerate development of nztional infrastructure, among other objects.

319. There is need to provide clarity on the object of the Bill to provide for projects
within the national government functions in accordance with Part | of the Fourth
Schedule to the Constitution.

i¥ational Assembly oversight mechanisms

320. There is need to enhance National Assembly over the Fund, by amending clauses
18 and 21 of the Bill to provide for the approval by the National Assembly of the
investment plan and investment policy respectively.

Clarification on whether the fund is an inyplementer of project or funding
mechanism

321. The Fund as conceptualized in the Bill will not be the implementer of the
infrastructural projects but will utilize the existing government departments and
institutions to carry out its objects. Therefore, the existing regimes, including the
Public Private Partnerships Act, would be utilized to carry out the objects of the Fund.

Clarification on the nature of the Fund

322. There is need to anchor the Bill on Article 206 of the Constitution and section 24
the Public Finance Management on establishment of public funds and to take into
account the legal safeguards already set out in the Public Finance Management Act.

323. Being a public fund under the PFM, the fund will be subject to existing PFM
regulations including budgeting and submission of estimates, audit by the Auditor-
General and reporting to the National Asseinibly.
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Innovative approaches to funding infrastructure pr::j«cis

324. The Bill proposes innovative ways of financing riztional infrastructure projects to
cure the dilemma of the need for infrastructure developments within the tight fiscal
space.

Ringfencing of funds for infrastructure projects

325. The Bill is responsive to the views received by both the Departmental Committee
on Finance and National Planning and the Select Commitzee during public participation
on the Sessional Paper No. 3 of 2025 on Partial D#vestiture in Safaricom PLC by
Government of Kenya in which the members of the g:ublic proposed that the proceeds
from the partial divestiture be ring-fenced in a publ”‘ fund established through an Act
of Parliament and used specifically for infrastructure dev«:{u;:ment.

Offences asid penzilties

326. There is need to provide for offences relating to misappropriation and wther
economic crimes related to handling public funds.
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CHAPTER FIVE

5. COMMITTEE RECOMMENDATION

327. The Committee, having considered the National Infrastructure Fund Bill, 2026
(National Assembly Bills iNo. | of 2026) recommends that the House approves the Bill
with amendments.
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