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13T PARLIAMENT |52 SESSION

MINUTES OF THE FIFTEENTH (15™) SITTING OF THE STANDING
COMMITTEE ON HEALTH HELD ON., MONDAY 2382 MARCH, 2026 AT 2.00
PM AT GLEE HOTEL, KIAMBU COUNTY

MEMBERS PRESENT
I. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson
2. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member
3. Sen. Ledama Olekina, CBS, MP - Member
4. Sen. Richard Onyonka, MP - Member
5. Sen. Joseph Githuku Kamau, MP - Member
6. Sen. Tabitha Mutinda, CBS, MP - Member
7. Sen. Hamida Kibwana, MP - Member
ABSENT WITH APOLOGY
1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson
2. Sen. Vincent Kiprono Chemitei, MP - Member
SENATE SECRETARIAT
I. Mr. Humphrey Ringera - Senior Research Officer
2. Mr. Amos Kiangwe - Senior Clerk Assistant
3. Mr. David Ngamate - Clerk Assistant
4. Mr. Gilbert Juma - Legal Counsel
5. Mr. Ian Otieno - Audio Recording Officer
6. Mr. Stanley Gekore - Media Officer
7. Ms. Yvonne Momanyi - Legal Intern
8. Mr. Ham Juma - Legal Intern
9. Ms. Rose Omboke - Office Assistant
MIN/SEN/SCH/073/2026 PRELIMINARIES




The Chairperson called the meeting to order at sixteen-six minutes past two o’clock and
the proceedings commenced with a word of prayer followed by brief introduction of those
present.

MIN/SEN/SCH/074/2026 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as listed below upon being proposed by Sen.
Hamida Kibwana, MP and seconded by Sen. Tabitha Mutinda, CBS, MP.

1. Preliminaries;
a) Prayer
b) Introductions

2. Adoption of the Agenda;

3. Consideration and adoption of the Committee Report the Assisted Reproductive
Technology Bill, 2022 (National Assembly Bill No. 6 of 2022). (Committee
Paper No. 167);

4. Any other Business; and

5. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/075/2026 CONSIDERATION AND ADOPTION OF THE
COMMITTEE _REPORT THE ASSISTED
REPRODUCTIVE TECHNOLOGY BILL, 2022
(NATIONAL ASSEMBLY BILL NO. 6 OF 2022).
(COMMITTEE PAPER NO. 167);

1. The Secretariat presented the Committee Report on Petition by the Assisted
Reproductive Technology Bill, 2022 (National Assembly Bill No. 6 of 2022).
(Committee Paper No. 167).

2. The Assisted Reproductive Technology Bill, 2022 (National Assembly Bills No. 19 of
2022) was published on 16" December, 2022 and after it passage by the National
Assembly, the Bill was referred to the Senate for consideration.

3. The Committee had received a total of twenty-five (25) submissions memoranda from
the public.

4. The Public memoranda had been collated into a matrix which the Committee had duly
considered.

Observations

5. The Committee observed that Kenya currently lacks a comprehensive legislative
framework governing assisted reproductive technology despite the technology being in

use.
6. The unregulated practice therefore leaves patients, practitioners, children born out of
assisted reproductive technology procedures and surrogate mothers without adequate

legal protection.



7. The Committee further noted that, currently, according to the Kenya Association of
Urological Surgeons, approximately 10 to 15 percent of couples in Kenya are unable to
conceive naturally, underscoring the urgent public health need for regulated Assisted
Reproductive Technology services as a treatment for infertility in Kenya

Committee Deliberations and Resolutions

After deliberations, members adopted the Committee Report on the Assisted Reproductive
Technology Bill, 2022 (National Assembly Bill No. 6 0f2022). for tabling before the House
after having been proposed by Sen. Joseph Githuku, MP and seconded by Sen. Hamida

Kibwana, MP.

MIN/SEN/SCH/076/2026 ADJOURNMENT

There being no other business, the meeting ended at thirty minutes past twelve o’clock.
The next meeting shall be held twelve noon at the same venue.

SEN. JACKSON K. ARAP MANDAGO, EGH, MP
(CHAIRPERSON, COMMITTEE ON HEALTH)







13T™H PARLIAMENT |5™ SESSION

MINUTES OF THE TWELFTH (12™) SITTING OF THE

COMMITTEE ON HEALTH HELD ON, MONDAY 16T MARCH, 2026 AT 12.00

NOON AT GLEE HOTEL, KIAMBU COUNTY

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP
2. Sen. Mariam Sheikh Omar, MP

3. Sen. Tabitha Mutinda, CBS, MP

4. Sen. Hamida Kibwana, MP

5. Sen. Vincent Kiprono Chemitei, MP

ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP
2. Sen. Ledama Olekina, CBS, MP

3. Sen. Richard Onyonka, MP

4. Sen. Joseph Githuku Kamau, MP

SENATE SECRETARIAT

1) Mr. Humphrey Ringera
2) Mr. Amos Kiangwe

3) Mr. David Ngamate

4) Mr. Gilbert Juma

5) Mr. David Munene

6) Mr. Ian Otieno

7) Mr. Jack Lemeteki

8) Ms. Yvonne Momanyi
9) Mr. Ham Juma

10)Mr. David Barasa

- Chairperson

- Vice-Chairperson
- Member

- Member

- Member

- Member
- Member
- Member, -
- Member

- Senior Research Officer

- Senior Clerk Assistant

- Clerk Assistant

- Legal Counsel

- Research Officer

- Audio Recording Officer
- Media Relations Officer

- Legal Intern

- Legal Intern

- Serjeant — At - Arms

STANDING




INATTENDANCE -KENYA OBSTETRICAL AND GYNECOLOGICAL SOCIETY

1) Dr. Kireki Omanwa - President, Kenya Obstetrical & Gynecological Society
2) Prof. Moses Obimbo - Member, KOGS and Senior Lecturer, University of Nairobi
3) Dr. Maureen Owiti - Member, Kenya Obstetrical and Gynecological Society

4) Dr. Wanjiru Ndegwa - Member, Kenya Obstetrical and Gynecological Society
5) Ms. Winrose Njuguna - Legal Advisor, Kenya Obstetrical and Gynecological Society

MIN/SEN/SCH/059/2026 STAKEHOLDERS ENGAGEMENT
REGARDING THE ASSISTED REPRODUCTIVE
TECHNOLOGY _ BILL, 2022 (NATIONAL
ASSEMBLY  BILLS -NO:i61 __OF ' 2022)
(COMMITTEE PAPER NO. 163) P AR

1. The Chairperson called the meeting to order at ten minutes pasttwelve o’clock invited
the Committee. to seek clarification and supplementary. issues. from the submission by
the Kenya. Obstetrlc and Gynecological Society (KOGS); . :

2. During dcliberations th-_e Committee made the followhg,pb;;tfvaﬁoné_,— :
a) There is no comprehensive national registry tracking the total number‘of ¢hildren
born through Assisted Reproductive Technology (ART),in. Kenya.- ‘The -data
available is fragmented, drawn from individual clinic reporfs reglonal I‘engtﬂeS

and academic studies. Further there is no ‘legal framework requlrmg clinics to
report outcomes and majority operate without mandatory reportmg, -+

b) In other sumlar _]urlsdlctlons the most common approach is a reqmrement that
every licensed ART clinic report cycle data and outcomes, including live births, to
a central body. With the foregoing, each country balances two 'competing:
imperatives;. the need to collect detailed data on ART treatments .and;births, for
safety monitoring, and the obligation to protect the privacy of; patlents donors and
children.

c¢) In practice, the following surrogacy agents and intermediaries operaté’ in the
Country albeit within a legal vacuum-

(1) Surrogacy agencies/brokers who match intended parents with surrogates;
coordinate the process end-to-end posing risks such as financial fraud,
exploitation, coercion of surrogates;

(2) Fertility clinics (ART centres), who provide medical procedures (IVF, embryc
‘transfer) and poses risks such as -unlicensed —practice, failure to screen,
unauthorized use of gametes; and

(3) Independent facilitators/coordinators who are usually informal matchmakers,
"fixers," often operating without regulation and poses risks such as exploitation,
lack of accountability, commercial profiteering.




d) There is no explicit licensing or registration regime for surrogacy agencies or
facilitators as distinct from ART clinics; no regulation of escrow or financial
intermediaries handling surrogacy funds; no specific provisions on online
platforms or advertisements soliciting surrogacy; no specific requirement for
intermediaries to maintain identity records for children's future access to origins;

e) The ART Bill's ban on commercial surrogacy and licensing of ART facilities
provides a foundation but falls short of comprehensively regulating the full chain
of intermediaries. International experience, from the UK, India and South Africa,
demonstrates that effective regulation requires, a clear definition of all
intermediaries; mandatory licensing; financial transparency and escrow
protections; criminal sanctions for unlawful facilitation; data preservation
obligations; and a designated competent authority with monitoring powers;

f) There is need to revisit the definition of- "Intended parent" and that there is need
to ensure that the provision of the Act is to be interpreted consistently with Article
45(2) of the Constitution and that nothing in it shall be construed to recognize,
promote, or facilitate same-sex unions. This would foreclose creative judicial

interpretation.

3. The Committee resolved to hold a working retreat in Kiambu County from 22™ to 24
March, 2026 to consider Committee stage amendments on the two bills pending before

the Committee.

MIN/SEN/SCH/060/2026 ADJOURNMENT

There being no other business, the meeting ended at fifty-five minutes past two o’clock in
the afternoon. The next meeting shall be held on notice.

| (CHAIRPERSON COMMITTEE ON HEALTH)







MEMBERS PRESENT

1. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson
2. Sen. Hamida Kibwana, MP - Member
3. Sen. Vincent Kiprono Chemitei, MP - Member
ABSENT WITH APOLOGY
L. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson
2. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member
3. Sen. Ledama Olekina, CBS, MP - Member
4. Sen. Richard Onyonka, MP - Member
5. Sen. Tabitha Mutinda, CBS, MP - Member
6. Sen.J oseph Githuku Kamau, MP - Member
SENATE SECRETARIAT
a) Mr. Humphrey Ringera - Senior Research Officer
b) Mr. Amos Kiangwe - Senior Clerk Assistant
¢) Mr. David Ngamate - Clerk Assistant
d) Mr. Gilbert Juma - Legal Counsel
e) Ms. Lilian Onyari - Fiscal Analyst
f) Mr. David Munene - Research Officer
g) Mr. Ian Otieno - Audio Recording Officer
h) Mr. Jack Lemeteki - Media Officer
INATTENDANCE
I.  Dr. Kireki Omanwa - Kenya Obstetrical and Gynecological Society
2. Dr. Maureen Owiti - Kenya Obstetrical and Gynecological Society
3. Dr. Wanjiru Ndegwa - Kenya Obstetrical and Gynecological Society




4. Ms. Winrose Njuguna - Legal Advisor, KOGS
5. Ms. Ayieta Lumbasyo - Fertility Law Centre

MIN/SEN/SC H/020/2026 PRELIMINARIES

The Chairperson called the meeting to order at twenty-six minutes past eleven o’clock and
the proceedings commenced with a word of prayer followed by brief introduction of those
present.

MIN/SEN/SCH/021/2026 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as listed below upon being proposed by Sen.
Hamida Kibwana, MP and seconded by Sen. Vincent Chemitei Cheburet, MP.

1. Preliminaries;

a) Prayer

b) Introductions

Adoption of the Agenda;

Confirmation of the Minutes

Matters arising

Consideration of the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No.61 of 2022) (Committee Paper No. 163);

6. Any other Business; and

7. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/022/2026 CONFIRMATION OF THE MINUTES

PSR

Confirmation of Minutes was pended to the next Committee Meeting.

MIN/SEN/SCH/023/2026 CONSIDERATION _ OF THE __ ASSISTED
REPRODUCTIVE TECHNOLOGY BILL, 2022

(NATIONAL ASSEMBLY BILLS NO.61 OF 2022)
(COMMITTEE PAPER NO. 163)

1. The Secretariat presented the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No. 61 of 2022) as contained in Committee Paper No. 163 for
consideration.

2. The Committee was informed that at its Sitting held on Tuesday, 24" February 2026,
the Committee the Committee observed that due to its technical nature, there is need to
invite the Ministry of Health, the Kenya Medical Practitioners and Dentists Council

(KMPDC) and the Kenya Obstetrical and Gynecological Society to a meeting of the
Committee scheduled to take place on Tuesday, 3rd March, 2026, to provide technical
advice, clarifications and supplementary :nformation on the provision of the Bill.




3. The Committee was further informed that vide a letter, Ref. No. MOH/CS/004/2026
dated 25" February, 2026, the Cabinet Secretary had requested adjournment of his
appearance to a later date convenient to the Committee and had further requested to
submit written submissions ahead of the said meeting for the Committee’s
consideration. The Committee considered and acceded to the requests.

4. Upon invitation to provide clarification and supplementary information on the written
submission presented to the Committee, the Kenya Obstetric and Gynecological
Society (KOGS) informed the Committee that their proposals are anchored on four
principles namely-

i. strengthening safeguards;

ii. closing regulatory gaps;
iii. enhancing constitutional compliance; and
iv. ensuring enforceable oversight

5. The Kenya Obstetric and Gynecological Society requested the Committee to broaden
“ the policy objectives of the Bill and ensure that the proposed changes are clinically
sound, ethically defensible and enforceable and are-designed to make the law workable

in real-world practice while protecting all parties involved. They further proposed that
the Committee should reflect on multidisciplinary expertise in assisted reproductive
clinical practice, embryology, nursing, bioethics, law and public interest representation.

6. The Committee was requested to ensure that the Bill employs terminology that are
scientifically accurate and operationally workable, enabling regulators and clinicians to
interpret the law correctly while safeguarding patient welfare. It was proposed that
amendments to the Bill should endeavor to ensure that definitions are aligned with
contemporary clinical practice and international standards.

7. The Fertility Law Centre informed the Committee that the Bill should have a legal
provision for the transfer of parentage to avoid child trafficking, child stealing and other
such related vices. Further the law should create a centralized surrogacy agency that is
non-profit run akin to adoption agencies to standardize the practice and avoid
exploitation of surrogates. The proposed the composition of the council or committee
should incorporate the various professions that are stakeholders in Assisted

Reproductive Technology.

Committee Deliberations and Resolutions

8. Upon deliberations, the Committee resolved to hold a one-day retreat on Monday, 16t
March, 2026, with the stakeholders and the Ministry of Health to deliberate further on
their submissions and consider the provisions of the Assisted Reproductive Technology
Bill, 2022 (National Assembly Bill No. 6 of 2022).




MIN/SEN/SCH/024/2026 ANY OTHER BUSINESS

The Committee resolved to expedite consideration of the Autism Management Bill, 2025
(Senate Bill No. 19) and consequently scheduled its consideration on Thursday 5 March,
2026.

MIN/SEN/SCH/025/2026 ADJOURNMENT

There being no other business, the meeting ended at fifty minutes past one. The next
meeting shall be held on notice.

SIGNED....... G il IR it DATE... 9]/(8 etA

SEN. JACKSON K. ARAP MANDAGO, EGH, M
(CHAIRPERSON, COMMITTEE ON HEALTH)
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MINUTES OF THE THIRD (3%2) SITTING OF THE STANDING COMMITTEE
ON HEALTH HELD ON TUESDAY, 24 FEBRUARY, 2026 AT 11.00 AM AT
COMMITTEE ROOM 6, BUNGE TOWER, NAIROBI

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson

2. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson

3. Sen. Tabitha Mutinda, CBS, MP - Member

4. Sen. Hamida Kibwana, MP - Member

5. Sen. Joseph Githuku Kamau, MP - Member
ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member

2. Sen. Ledama Olekina, CBS, MP - Member

3. Sen. Richard Onyonka, MP - Member

4. Sen. Vincent Kiprono Chemitei, MP - Member
SENATE SECRETARIAT

1. Mr. Humphrey Ringera - Senior Research Officer

2. Mr. Amos Kiangwe - Senior Clerk Assistant

3. Mr. David Ngamate - Clerk Assistant

4, Mr. Gilbert Juma - Legal Counsel

5. Ms. Lilian Onyari - Fiscal Analyst

6. Mr. David Munene - Research Officer

7. Mr. Ian Otieno - Audio Recording Officer

8. Ms. Violet Nalianya - Media Relations Officer
MIN/SEN/SCH/013/2026 PRELIMINARIES

The Chairperson called the meeting to order at twenty-five minutes past eleven o’clock and
the proceedings commenced with a word of prayer and brief introductions of those present.




MIN/SEN/SCH/014/2026 | ADOPTION OF THE AGENDA

The agenda of the meeting was adopted with after being proposed by Sen. Joseph Githuku,
MP and seconded by Sen. Mariam Sheikh Omar, MP as listed below-

L

(%]

4.
5-

Preliminaries;

a. Prayer

b. Introductions

Adoption of the Agenda;

. Confirmation of the Minutes of the Previous Committee meetings-

i. Minutes of the 1* Sitting of the Committee held on 17" February 2026; and
ii. Minutes of the 2" Sitting of the Committee held on 19" F. ebruary 2026
Matters arising from the Minutes of Previous Meetings;

Consideration of the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No.61 of 2022) (Committee Paper No. 161);

6. Any other Business; and
7. Adjournment/Date of the Next Meeting
MIN/SEN/SCH/015/2026 CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS

1. The Minutes of the 1* meeting held on Tuesday 17" February, 2026 at 11.00 am were
confirmed as a true record of the proceedings having been proposed by Sen. Hamida
Kibwana, MP and seconded by Sen. Mariam Sheikh Omar, MP; and

2. The Minutes of the 2" meeting held on Thursday 19" February, 2026 at 1.00 am were
confirmed as a true record of the proceedings having been proposed by Sen. Mariam
Sheikh Omar, MP and seconded by Sen. Joseph Githuku, MP.

MIN/SEN/SCH/016/2026 MATTERS ARISING FORM THE PREVIOUS

MINUTES

EX-MIN/SEN/SCH/003/006 3. Committee Resolutions

The

Committee recommendations and resolutions should bear strict implementation

timelines and the Committee to continually follow up on their implementation status.

MIN/SEN/SCH/017/2026 CONSIDERATION THE ASSISTED

REPRODUCTIVE TECHNOLOGY BILL, 2022

(NATIONAL ASSEMBLY BILLS NO.61 OF 2022)

(COMMITTEE PAPER NO. 161)

1. The Legal Counsel presented for consideration the Assisted Reproductive Technology
Bill, 2022 (National Assembly Bills No. 61 of 2022) as contained in Committee Paper
No. 161 for consideration.




The Committee was informed that the was published on 16" December, 2022 and after
it passage by the National Assembly, the Bill was referred to the Senate for
consideration. Consequently, the Bill was introduced in the Senate by way of First
Reading on 4" December, 2025 and thereafter stood committed to the Committee on

Health for consideration.

The principal object of the Bill is to provide a legal framework for the provision of
assisted reproductive technology services, prohibit certain practices in connection with
assisted reproductive technology, regulate surrogacy arrangements, protect the rights of
parents, surrogate mothers, donors and children born through assisted reproductive
technology, and establish an institutional framework for the licensing and oversight of

assisted reproductive technology facilities.

In accordance with the provisions of Article 118 of the Constitution and standing order
145 (5) of the Senate Standing Orders, the Committee invited interested members of
the public to submit any representations that they may have on the Bill by way of written
memoranda. By close of public participation period the Committee had received
twenty-three (23) submissions that had been collated into a matrix for Committee

consideration.

Committee Resolutions

5.

Following consideration of the provisions of the Bill, the Committee observed that due
to its technical nature, there is need to invite the Ministry of Health, the Kenya Medical
Practitioners and Dentists Council (KMPDC) and the Kenya Obstetrical and
Gynecological Society to a meeting of the Committee scheduled to take place on
Tuesday, 3" March, 2026, to provide technical advice, clarifications and supplementary
information on the provision of the Bill.

MIN/SEN/SCH/018/2026 ANY OTHER BUSINESS

The Committee resolved to expedite consideration of the Autism Management Bill, 2025
(Senate Bill No. 19) and consequently scheduled its consideration on Thursday 26"

February, 2026.

MIN/SEN/SCH/019/2026 ADJOURNMENT

There being no other business, the meeting ended at forty -one minutes past noon. The next
meeting shall be held on notice.

(CHAIRPERSON COMMITTEE ON HEALTH)
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REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS
(Bill No. 61 of 2022)

THE ASSISTED REPRODUCTIVE TECHNOLOGY BILL,2022
(A Bill published in the Kenya Gazette Supplement No. 201 of 2022 and
passed by the National Assembly, with amendments, on Tuesday, 11"

November, 2025)

N.A. /B/No. 61/2022
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THE ASSISTED REPRODUCTIVE TECHNOLOGY

BILL, 2022
ARRANGEMENT OF CLAUSES
Clause
PART I—PRELIMINARY
1—Short title.

2—Interpretation.
3—Application of the Act.
4—Objects of the Act.

PART II —THE ASSISTED REPRODUCTIVE
TECHNOLOGY COMMITTEE

5—Assisted Reproductive Technology Committee.
6—Functions of the Council.
7—Obligations of the Cabinet Secretary.
8—Obligations of County Governments.

PART III—PROHIBITED ACTIVITIES
9—Use of embryo.
10—Consent of parties.
11—Posthumous use without informed consent.

12—Circumstances for undertaking assisted reproductive
technology.

13—Circumstances under which assisted reproductive
technology is precluded.

14—Use of embryo in 2 woman.
15—Gametes obtained from a child.
16—Restrictions on the use of embryos.
17—Use of gametes.

18—Number of times one can donate gametes or
embryos or be a surrogate.
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19—Donation of gametes or embryos.
20—Disposal of gametes.

PART IV—RIGHTS OF PARENTS, SURROGATE
MOTHERS, DONORS AND CHILDREN

21—Posthumous reproduction.
22—Right to assisted reproductive technology.
23—Consent to assisted reproductive technology service.

24—Duties of an assisted reproductive technology
expert.

25— Pre-implantation diagnosis and testing.
26—Rights to accrue to a child.
27—Surrogate motherhood.

28—Intended parents.

29— Leave related to surrogacy.
30—Surrogacy agreements.

31—Surrogacy agreements by third parties.
32— Commercialisation of surrogacy.
33—Termination of surrogacy agreements.
34—Obligations under surrogacy agreement.
35—Prohibition of sex selection.

36—Restriction on sale of human gametes, zygotes and
embryos.

37— Prohibition on certain publications.

PART V—ACCESS TO INFORMATION
38—Assisted reproductive technology register.
39—Provision of information by the Council.
40—Minor not to be given information.
41—Information from the Council.
42—Restriction on disclosure of information.

PART VI—LICENSING
43—Licence.
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44—Requirement for licence.
45—Application for licence.
46—Inspection of premises before license is issued.
47—General conditions for licences.
48—Conditions for storage of gametes and embryos.
49—Grant of licence.
50—Responsibility of a supervisor.
51—Revocation of licence.
52—Application to the Cabinet Secretary for review.
53—Appeal to the High Court.
54—Temporary suspension of a licence.

PART VII—MISCELLANEOUS PROVISIONS
55—Offences.
56—General penalty.
57— Transitional provisions.

PART VIII—PROVISIONS ON DELEGATED
POWERS

58—Regulations.

SCHEDULE

CONDUCT OF BUSINESS AND AFFAIRS OF THE
COMMITTEE
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THE ASSISTED REPRODUCTIVE
TECHNOLOGY BILL, 2022

A Bill for

AN ACT of Parliament to provide for the regulation of
assisted reproductive technology; fo prohibit
certain practices in connection with assisted
reproductive technology; to make provision in
relation to children born of assisted reproductive
technology processes and for connected purposes.

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the Assisted
Reproductive Technology Act, 2022.

2. In this Act, except where the context otherwise
requires—

“abandoned child” means a child born out of a
surrogacy procedure who has been deserted by his or her
intended parents and the surrogate and declared as such by
the court after due process;

“abandonment” means failure to continue to pay for
cryopreservation storage of gametes or embryos;

“altruistic surrogacy” means the surrogacy in which
no charges, expenses, fees, remuneration or monetary
incentive of whatever nature, except the medical expenses
or the insurance coverage for the surrogate mother, are
given to the surrogate mother or her dependents or her
representative;

“assisted reproductive technology” means all
techniques that attempt to obtain a pregnancy by handling
the sperm or the oocyte outside the human body and
transferring the gamete or the embryo into the
reproductive system of a woman;

“assisted reproductive technology expert” means an
obstetrician or gynaecologist that has sub-specialised in
reproductive endocrinology and fertility medicine;

“assisted reproductive technology services” includes
the diagnostic and screening, endoscopic surgery, intra-
uterine insemination, in-vitro fertilisation,

Short title.

Interpretation.
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intracytoplasmic sperm injection, cryo-preservation, pre-
implantation genetic screening, pre-implantation genetic
diagnosis, onco-fertility, gamete and embryo donation, or
surrogacy provided to infertile and sub- fertile man or
woman;

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for health;

“child” means an individual who has not attained the
age of eighteen years;

“clinic” means a health facility licensed under this
Act for the purpose of conducting assisted reproduction
procedures;

“commercial surrogacy” means the
commercialisation of surrogacy services or procedures or
its component services or component procedures including
the selling or buying of human embryo or trading in the
sale or purchase of human embryo or gametes or hiring,
selling or buying or trading the services of surrogate
motherhood by way of giving payment, reward, benefit,
fees, remuneration or monetary incentive in cash or in
kind, to the surrogate mother or her dependents or her
representative, except the medical expenses or the
insurance coverage for the surrogate mother;

“Council” means the Kenya Medical Practitioners
and Dentists Council established under section 3 of the
Medical Practitioners and Dentists Act;

“couple” means a male and a female who are married
or are cohabiting under the laws of Kenya;

“court” means the High Court of Kenya;

“cryo bank™ means a facility for the collection and
storage of gametes and embryos and the supply of gametes
to the assisted reproductive technology clinics or their
patients;

“cryo-preservation” means the assisted reproductive
technology of freezing and storing of gametes, zygotes,
embryos, ovarian and testicular tissues;

“diagnosis” means the process of testing and
screening to ascertain the proper functioning of the
reproductive systems and its processes at the beginning of

Cap. 253.
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the assisted reproductive technology process;

“donation” means a process in assisted reproductive
technology of voluntarily giving gametes for purposes of
procreation;

“egg” means a live human ovum;

“‘embryo” means a cell or group of cells containing a
diploid complement of chromosomes or group of such
cells, not a gamete or gametes, that has the potential to
develop into a live born human being if transferred into the
body of a person under conditions in which gestation may
be reasonably expected to occur;

“embryologist” means a specialist who deals with the
development, storage and transfer of embryos, and
gametes and assists in the process of fertilisation in the
laboratory;

“endoscopic surgery” means a surgery in assisted
reproductive technology involving techniques that limit
the size of incisions performed with one or more small
incisions instead of large incisions;

“father” means a male intended parent;

“foetus™ means a developing human offspring after
the embryonic stage prior to birth;

“gamete” means a mature sperm from a man or a
mature egg from a woman capable of fusing with a gamete
of the opposite sex to produce an embryo;

“gamete donor” means a person who voluntarily
gives his or her gametes for the purpose of fertilisation in
an assisted reproductive technology process;

“gestational surrogacy” means the process where a
woman who did not provide or donate an egg carries a
pregnancy for the intended parents or couple;

“infertile or sub-fertile client” means a man and
woman whether a couple or parties to a marriage who are
not able to procreate naturally;

“infertility” means the inability to conceive after one
year of unprotected coitus or other proven medical
condition preventing a couple from conception;

“intended parent” means a woman or couple who
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enters into a surrogacy arrangement seeking assistance in
procreation through the help of a surrogate mother or
donor;

“intracytoplasmic sperm injection” means an assisted
reproductive technology process whereby a single healthy
sperm is injected directly into the cytoplasm of a female
egg outside the body;

“in-vitro fertilisation” means an assisted reproductive
technology process where fertilisation takes place outside
the body;

“mother” means a female intended parent;

“oocyte” means naturally ovulating egg in the female
genetic tract;

“ovum” means a single cell released from either of
the female reproductive organs that is capable of
developing into a new organism when fertilised with a
sperm cell;

“parent” has the meaning assigned to it under section
2 of the Children Act;

“pre-implantation genetic diagnosis” means a
process in assisted reproductive technology which
involves assessment of the embryo for pre-existing
hereditary diseases before the transfer of the embryo to a
woman’s womb;

“pre-implantation genetic testing” means all
techniques used to identify genetic defects and aneuploidy
in embryos created through in-vitro fertilisation before
transfer;

“pre-implantation screening” means a process in
assisted reproductive technology to determine the viability
or euploidy of an embryo before transferring to the
woman’s womb;

“procreation” means the process of conceiving and
delivering a baby including through assisted reproductive
technology;

“sperm” means a mature male human gamete;

“supervisor” means the person responsible for
activities authorised under the licence issued under this

Cap. 141.
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Act;

“surrogacy” means a practice whereby a woman
bears and gives birth to a child for an intended parent or
couple;

“surrogacy agreement” means an agreement between
a surrogate and an intended parent or couple that the
surrogate is to undergo an assisted reproduction procedure
for purposes of having a child born as a result of such a
procedure for the intended parent or couple;

“surrogate mother” means a woman who has agreed
to carry a pregnancy to term for another woman or couple;

“treatment services” means medical, surgical or
obstetric services provided to the public or a section of the
public for the purpose of assisting women to get pregnant
and to carry the pregnancies to term; and

“zygote” means a diploid cell resulting from the
fusion of two haploid gametes.

3. This Act applies to a medically assisted
reproductive process whether or not the process is
completed outside the human body.

4. The objects of this Act are to—

(a) provide a framework for assisted reproductive
technology services for every person;

(b) create an enabling environment for the reduction
of infertility and sub- fertility in Kenya;

(c) ensure access to quality and comprehensive
assisted reproductive technology services in line
with Article 43(1)(a) of the Constitution;

(d) ensure the best interest of children;

(e) facilitate the registration of children born out of
gestational surrogacy arrangements;

(f) promote research into the incidence, causes and
prevention of infertility;

(g) provide a framework for  surrogacy
arrangements;

(h) permit altruistic surrogacy;

Application of the
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(i) prohibit commercial surrogacy; and

(i) establish an Assisted Reproductive Technology
Committee.

PART II—THE ASSISTED REPRODUCTIVE
TECHNOLOGY COMMITTEE

5. (1) The Council shall establish a Committee to be
known as the Assisted Reproductive Technology
Committee.

(2) The Committee shall conduct its business and
affairs in accordance with the provisions of the Schedule.

6. The functions of the Council shall be to—

(a) develop standards, regulations and guidelines on
assisted reproductive technology;

(b) advice the Cabinet Secretary on matters relating
to the treatment and care of persons undergoing
assisted reproductive technology and to advise
on the relative priorities to be given to the
implementation of specific measures in regard to
assisted reproductive technology;

(c) promote research on the conduct, control and
treatment of assisted reproductive technology;

(d) develop programs for awareness creation on the
methods of assisted reproductive technology
treatment;

(e) prescribe minimum requirements for the
physical infrastructure for assisted reproductive
technology clinics;

(f) prescribe, in consultation with the relevant
government agency, the minimum educational
requirements  for  assisted  reproductive
technology experts and embryologists;

(g) in consultation with the relevant government
agency, inspect and accredit the facilities for the
training of experts and embryologists to ensure
compliance with set standards;

(h) maintain and make available to the public a
register of information on all the licenced

Assisted
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(@)

(m)

(0)

assisted reproductive technology facilities in
Kenya;

maintain and make available to the public a
register of information on all the licenced
assisted reproductive technology experts and
embryologists;

grant, vary, suspend and revoke licenses;

keep under review information about embryos
and any subsequent development of embryos;

provide advice and information to persons
receiving assisted reproductive technology
treatment including persons providing gametes
or embryos under this Act;

disseminate information to the public on
reproductive health that may relate or affect
assisted reproductive technology;

establish and maintain a confidential national
database on persons receiving assisted
reproductive technology treatment services or
providing gametes or embryos for use; and

perform such other functions as may be
necessary for the better carrying out of the
functions of the Council under this Act.

7. The Cabinet Secretary shall—

(a)

(b)

(©)

(d)

put in place the necessary mechanisms and
infrastructure to ensure access to the highest
attainable standard and quality of cost-effective
assisted reproductive technology services;

provide adequate resources necessary to ensure
access to the highest attainable standard and
quality of cost-effective assisted reproductive
technology services;

provide regulations to ensure assisted
reproduction health services are covered by
every health insurance provider including the
Social Health Authority; and

collaborate with the county governments in

Obligations of the
Cabinet Secrelary.
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expanding and strengthening the access and
delivery of assisted reproductive health services
in counties.

8. Each County Government shall—

(@) allocate in the county budget, the funds
necessary for the provision of quality, cost-
effective assisted reproductive 1technology
services in the county health systems;

(b) procure equipment, medicine and medical
supplies required to cater for assisted
reproductive  health care services in the
respective counties;

(c¢) carry out sensitisation programmes related to
assisted reproductive technology; and

(d) establish linkages and networks with local and
international development partners to mobilise
and source for funding to promote the delivery
of quality and cost-effective assisted
reproductive technology services in the county.

PART III — PROHIBITED ACTIVITIES

9. A person shall not create, keep or use an embryo at
any stage of development, either from fertilisation or
conception until a transfer to a woman except as provided
under this Act,

10.(1) No person shall make use of any human
reproductive material for the purpose of creating an
embryo unless the donor of the material has given written
informed consent.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

11.(1) No person shall remove a human reproductive
material from the body of a donor after the death of the
donor for the purpose of assisted reproductive technology
unless the donor of the material had given a written
informed consent.
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(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five 1'11]1]10!1 shillings or to
imprisonment for a term not exceeding five years, or to
both.

12.A  person qualifies to wundertake assisted
reproductive technology, where it is certified by an
assisted reproductive technology expert that the person
requires assisted reproductive technology on medical or
health grounds.

13.(1) A person shall
reproductive technology for—

not undertake assisted

(a) any purpose other than human procreation;

(b) experimental purposes aimed at modifying the
human race; or

(c) speculative and commercial purposes.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

14.(1) A person shall not for purposes of assisted
reproductive technology place in a woman —

(@) an embryo other than a human embryo;

(b) a gamete other than a human gamete; or

(c) agamete or embryo other than that consented to
by the woman.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five mllhon shillings or to
imprisonment for a term not exceeding five years, or to
both.

15.(1) A person shall not obtain a sperm or ovum
from a child or use any sperm or ovum obtained from a
child except for medical reasons and future human
procreation by the child and with the informed consent of
the child, parent or legal guardian of the child.
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(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to

both.

16.(1) A person shall not—

(a) keep or use an embryo other than a human
embryo;

(b) place a human embryo in any animal;

(c) transfer an embryo in a woman other than a
human embryo;

(d) keep or use a human embryo in
circumstances prohibited under this Act or
as prescribed by Regulations;

(e) replace any part of a human embryo with
another part from a cell of any person or
embryo or any subsequent development of
an embryo except where such replacement
is for purposes of solving a medical
problem; or

(f) undertake any form of human cloning.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to

both.

17.(1) A person shall not—

(@
(b)

©

store or use any gametes save as provided under

this Act;

in the course of providing assisted reproductive
technology treatment services to a woman, use

the sperm of any man without his informed

consent;
in the course of providing assisted reproductive

treatment services to a woman, use the egg of

another woman without her informed consent;

(d) mix human gametes with the live gametes of an

Restrictions on the
use of embryos.

Usc of gametes.
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animal;

(e) transfer sperms or embryo into a womb except
in pursuance of a license as provided for under
this Act; or

(f) in the course of providing assisted reproductive
treatment services to any woman, use the sperm
of any man without the woman’s informed
consent,

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

18. (1) A person shall not donate their gametes or
embryos more than ten times.

(2) A person shall not perform a treatment procedure
using gametes or an embryo produced by a donor if such
procedure may result in more than ten children who are
genetic siblings.

(3) A surrogate mother shall not enter into a
surrogacy agreement more than three times in her lifetime
and shall be required to wait for two years between each
birth to be eligible for another surrogacy agreement.

19. (1) A cryo bank shall obtain—

(a) male gametes from males between twenty-
one years of age and thirty-five years of age;

(b) oocytes from females between twenty-three
years of age and thirty-five years of age.

(2) An assisted reproductive clinic under this Act
shall examine donors for diseases as may be prescribed by
the Council.

20. (1) The Council may, under such conditions as
may be prescribed, permit—
(a) disposal of gametes after ten years of
preservation;
(b) donation of gametes to other couples pursuing
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assistive reproductive technology; or
(c) the conduct of research on stem cells and zygotes
that are not more than fourteen days old on a
written application and where—
(i)the applicant undertakes to document the
research for record purposes; and
(ii) prior consent is obtained from the donor
of the stem cells or zygotes.

(2) A person who contravenes this provision is guilty
of an offence and is liable on conviction, to a fine not
exceeding five million shillings or to imprisonment for a
term not exceeding five years, or to both.

PART IV—RIGHTS OF PARENTS, SURROGATE
MOTHERS, DONORS AND CHILDREN

21.(1)Where the sperm of a man, or any embryo the
creation of which was brought about with the sperm of the
man was used after the death of the man, the man shall not
be treated as the father of the child unless—

(@) the mother was married to the man at the time of
the death of the man; and

(b) there was informed consent in writing by the
man,

(2) Where the ovum of a woman or an embryo, the
creation of which resulted from the ovum of that woman,
was used after the death of that woman, that woman shall
not be treated as the mother of the child born out of that
ovum or embryo unless the —

(a) father was married to the woman at the time of the
death of the woman; or

(b) woman had given informed consent in writing.

22.(1) Every person has the right to access the highest
standard and quality of attainable and cost-effective
assisted reproductive technology services.

(2) Assisted reproductive technology services shall be
provided by qualified experts licensed by the Council.

(3) An assisted reproductive technology expert shall,
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before

providing assisted reproductive technology

service—

(a)

(b)

©

23,

provide information necessary to assist in the
making of an informed decision to all parties
concerned, and in particular, information
concerning—

() the various assisted reproductive
technology methods available;

(ii) the chances of success for various assisted
reproductive technology methods;

(iii) the advantages, disadvantages and risks of
the  various  assisted  reproductive
technology methods;

(iv) the cost of treatment for different assisted
reproductive technology methods; and

(v) the right of a child born through assisted
reproductive technology to parental care
and protection, which includes equal
responsibility of the mother and father to
provide for the child, whether they are
married to each other or not;

advise the parties on the need for professional
counselling and have them undergo the same on
the implications of the various methods; and

ensure promotion and preservation of the health,
safety and dignity of the parties seeking assisted
reproductive technology services.

(1) An assisted reproductive technology expert

shall obtain prior informed and written consent from the

parties

before providing any assisted reproductive

technology service under the Act or any other law.

)

The consent under subsection (1) shall make

express provisions on —

(a) the ownership of gametes;
(b) the number of gametes to be implanted; and
(c) what should be done with the gametes in case

of—

Consent to assisted
reproductive
technology service.
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(1) the death of any of the parties secking
assisted  reproductive  technology
services;

(i) incapacity of any of the parties seeking
assisted  reproductive  technology
services;

(iii) abandonment of the gametes;

(iv)dispute;

(v) divorce; or

(vi)separation.

(3) The assisted reproductive technology clinics and
assisted reproductive technology banks shall not cryo
preserve any human gametes without specific instructions
and consent in writing from all the parties seeking assisted
reproductive technology in respect of what should be done
with the gametes in case of the circumstances set out in
subsection 2(c).

(4) The consent of any of the parties obtained under
this section may be withdrawn at any time prior to the
process of transfer of the gametes into the woman’s uterus.

24. (1) An assisted reproductive technology expert
shall ensure—

(a) confidentiality is maintained throughout the
entire process of provision of assisted
reproductive technology services;

(b) the donor has been screened for all diseases and

conditions that may endanger the health of the
parents, the surrogate or the child; and

(c) all parties are aware and understand the rights of
the child born through the assisted reproductive
technology process.

(2) An assisted reproductive technology expert, shall,
before receiving gamete or embryo donation, collect the
following information from the donor—

(a) a passport size photo;
(b) physical characteristics;

Duties of an
assisted
reproductive
technology expen.
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(c) ethnic origin;

(d) family history;

(e) medical history;

(f) interests and hobbies; and

(g) professional qualifications and skills.

(3) The information obtained under subsection (2)
shall be held by the licensed facility, and shall not be
disclosed in any way that may identify the receiver and
donor,

25.A donor shall undergo a pre-implantation
diagnosis or testing for purposes of screening the human
embryo or gamete for known, pre-existing, heritable or
genetic diseases.

26. (1) A child born out of assisted reproductive
technology under this Act shall have the same legal rights
under the Constitution or any other written law as that of a
child born through natural conception.

(2) Where a married couple obtains a divorce after
the creation of an embryo, both partners reserve the right
to withdraw consent of the implantation of the embryo
which has been created by their sperm or ovum.

27. (1) A woman who—

(a) has attained the age of twenty-five years;

(b) is below the age of forty-five years;

() has given birth to at least one child;

(d) understands the rights and obligations
accruing under a surrogacy agreement; and

(e¢) has undergone comprehensive mental and
physical health assessments

may consent to a process of assisted reproduction for
purposes of surrogate motherhood.

(2) The surrogate mother under subsection (1) shall
carry the foetus on behalf of intended parents and shall
relinquish all parental rights at birth over the child.

(3) Where the surrogate mother or intended parents
has no genetic connection with the child, the surrogate
mother shall subject to a court order relinquish all parental
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rights and responsibilities at birth over the child to the
intended parents.

28. An intended parent may use assisted reproductive
technology where the intended parent—

(a) is a Kenyan;
(b) has attained the age of twenty-five years; and
(c) is below the age of fifty-five years.

29. (1) A surrogate mother under this Act shall be
entitled to three months lochia leave.

(2) An intended mother under this Act shall be entitled
to three months maternity leave.

(3) An intended father under this Act shall be entitled
to two weeks paternity leave.

30.(1) Intended parents intending to enter into a
surrogacy agreement with any woman shall sign a
surrogacy agreement in a prescribed form before the
process is undertaken.

(2) A person may enter into a surrogacy agreement
under subsection (1) only if—

(a) the person has the capacity to enter into the
agreement under this Act and any other relevant
written law in Kenya; and

(b) understands the rights and obligations that may
arise or accrue under this Act and the agreement.

(3) A surrogacy agreement under subsection (1) is
valid only—
(a) if the agreement is in writing and signed by all
the parties;
(b) if the agreement is entered into within the
Republic of Kenya;

(c) if the agreement includes provisions for the
contact, care, upbringing and general welfare of
the child that is born, including the position of
the child in the event of—

(i) death of the commissioning parent, or if a
couple or parties to a marriage, death of
one of the commissioning parents before
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the birth of the child; or

(ii) separation or divorce of the commissioning
parents who were a couple or parties to a
marriage, before the birth of the child;

(d) where the commissioning parent or
commissioning parents agree to meet the
prenatal regiment and birth expenses of the
surrogate mother;

(e) where signatures to the surrogacy agreement are
witnessed by a minimum two witness from each
of the parties to the agreement;

(f) where there are separate and independent
advocates of the High Court of Kenya
representing the parties to the agreement;

(8) where legal fees are paid by the commissioning
parent, commissioning parents or parties to
marriage;

(h) where the surrogate appoints a next of kin and
provides the identity information of the
appointed next of kin; and

(i) where the intended parents appoint a guardian
and provides the identity information of the
appointed guardian.

(4) The surrogacy agreement shall indicate the names
of the parents of the child to be born through assisted
reproductive process.

(5) The Council shall carry out pre-approval checks
and shall satisfy itself that the—

(a) surrogate and the intended parent or parents
have  undergone appropriate  medical
assessments including an assessment on the
health of the surrogate, pre-implantation
genetic testing or diagnosis;

(b) surrogate and the intended parent or parents
have received appropriate counselling and
legal advice about the implications of signing
the surrogacy agreement and that a report by a
counsellor reveals the positive welfare of a
child who may be born as a result of an
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assisted reproduction procedure and the
positive welfare of other children who may be
affected by any such birth; and

(c) intended parents have taken out an appropriate
insurance policy to cover the surrogate
becoming ill, with protection under the policy
starting no later than the day on which the
first assisted reproduction procedure is to be
carried out under the surrogacy agreement and
ending five years after the surrogate has given
birth.

(6) A person may apply to the High Court for any
necessary orders on matters relating to—

(a) the validity of a surrogacy agreement; or

(b) a dispute relating to parentage of a child born
as a result of an assisted reproduction
procedure.

(7) Where there is a dispute as to the parentage of a
child born out of assisted reproductive process, the
aggrieved party may apply to Court within sixty days of
the birth of the child for determination of the parentage of
the child.

(8) The intended parents shall not give any monetary
or other benefits to the surrogate mother other than for
expenses reasonably incurred as a consequence of
surrogacy.

(9) A surrogacy agreement may indicate the terms of
the agreement including terms prohibiting the surrogate
from—

(a) partaking alcohol;
(b) smoking;
(c) using unprescribed drugs; or

(d) engaging in dangerous activity that may affect
the health or life of a child conceived through
assisted reproduction technology.

(10) The terms of the agreement under subsection (9)
shall not be overly tasking or prejudicial to the surrogate.
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(11) The Cabinet Secretary shall make regulations for
the better carrying out of the provisions of subsection (9).

31. (1) No person shall on a commercial basis engage
in acts in Kenya or knowingly cause another person to
engage in acts on a commercial basis including—

(a) initiating or taking part in any negotiations
with the intention of the making of a
surrogacy arrangement;

(b) offering or agreeing to negotiate the making
of a surrogacy arrangement; or

(c) compiling any information with the intent of
using such information in making or
negotiating the making of surrogacy
arrangements.

(2) For the purposes of this section, a person engages
in an act on commercial basis where—

(a) any payment is at any time received by
himself or another in respect of that act; or

(b) the person engages in that act with the
purpose of any payment being received by
himself or another in respect of making,
negotiating or facilitating the making of any
surrogacy arrangement.

32. (1) No person, organisation, surrogacy clinic,
laboratory or clinical establishment of any kind shall—

(a) undertake commercial surrogacy, provide
commercial surrogacy or its related
component procedures or services in any form
or run a racket or an organised group to
empanel or select surrogate mothers or use
individual brokers or intermediaries to arrange
for surrogate mothers and for surrogacy
procedures at such clinics, laboratories or at
any other place;

(b) issue, publish, distribute, communicate or
cause to be issued, published, distributed or
communicated, any advertisement in any
manner regarding commercial surrogacy by
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any means, scientific or otherwise;

(c) abandon or disown or exploit or cause to be
abandoned, disowned or exploited in any
form, the child or children born through
surrogacy;

(d) exploit or cause to be exploited the surrogate
mother or the child born through surrogacy in
any manner whatsoever;

(e) sell human embryo or gametes for the purpose
of surrogacy and run an agency, a racket or an
organisation for selling, purchasing or trading
in human embryos or gametes for the purpose
of surrogacy;

(f) import or assist in the importation in any
manner of human embryos or human gametes
for surrogacy or for surrogacy procedures; or

(g) conduct education in commercial surrogacy.

(2) A person who contravenes subsection (1) commits
an offence and shall on conviction be liable to pay a fine
not exceeding ten million shillings or to imprisonment for
a term not exceeding ten years, or to both.

(3) For the purposes of this section, the term
“advertisement” includes any notice, circular, label,
wrapper or any other document including advertisement
through internet or any other media, in electronic or print
form.

(4) A registered medical practitioner, fertility expert,
embryologist or a person who owns a fertility clinic or is
employed by a fertility clinic, centre or laboratory and
renders his or her professional or technical services to or at
such a clinic or centre or laboratory including on honorary
basis or otherwise, and who contravenes any of the
provisions of this section, commits an offence and shall on
conviction, be liable to pay a fine not exceeding ten
million shillings or to imprisonment for a term not
exceeding ten years, or to both.

33.(1) A surrogacy agreement may be terminated—
(a) automatically, following the termination of
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pregnancy in accordance with the Constitution;

(b) before the transfer of a fertilised embryo in the
surrogate mother’s womb; or

(c) where a dispute arises between intended parents,
and before the fertilised embryo is implanted in
the surrogate mother.

(2) Parties shall not terminate the agreement after the
transfer of the embryo or embryos into the womb of the
surrogate mother.

34.(1) The intended parent or parents under the
surrogacy agreement shall, where the child is genetically
connected to them or subject to a court order, be the legal
parent or parents of the child and not discriminate against
the child.

(2) In the event of multiple pregnancies arising out of
a surrogacy agreement or where a child born out of a
surrogacy agreement has congenital abnormalities, all the
children born out of the pregnancy shall be the children of
the intended parent or intended parents and the rights and
obligations for all parties shall vest as if the pregnancy had
borne only one child or normal child.

(3) Where a child is born out of a surrogacy
arrangement and—

(@) where the creation of an embryo was brought
about with a sperm and an egg of a couple, or
where the couple or intended parent is
genetically connected to the child, the couple or
intended parent shall be the parents of the child
and shall be listed as the parents in the birth
notification and in the birth certificate; or

(b) where the creation of an embryo was brought
about with the gametes other than the gamete of
a couple or the intended parent or where the
couple or intended parent is not genetically
connected to the child, the couple or intended
parent shall only be the parents of the child and
shall be listed as the parents in the birth
notification and in the birth certificate following
a court order.
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(4) The surrogate mother may claim from the
intended parent or intended parents the following —

(a) compensation directly relating to the process of
in-vitro fertilisation, pregnancy, ante-natal, birth,
post-natal care and post- delivery complications;

9\" (b) loss of earnings by the surrogate mother as a
result of the surrogacy; and

(c¢) insurance to cover the surrogate mother for any
acts that may lead to death or disability of the
surrogate mother as a result of the surrogacy.

(5) The surrogate mother shall—

(a) not terminate the pregnancy except under the
provisions of the Constitution;

(b) hand over the child to the intended parent or
intended parents immediately upon the birth of
the child;

(c) have no rights or obligation regarding the child;

(d) not contact the child, whether directly or by use
of proxy, unless provided for in the agreement;
and

(¢) be entitled to psychological support during and
after the pregnancy, provided by the intended
parent or intended parents.

(6) A child born as a result of a surrogacy agreement
shall not be considered a dependant of the surrogate under
the Law of Succession Act.

(7) A person shall not accept consideration for
arranging for the services of a surrogate mother, make
such an arrangement for consideration or advertise the
arranging of such services.

(8) The intended parent or couple shall not abandon a
child born out of an assisted reproductive technology or
surrogacy procedure.

(9) A person who contravenes subsection (8) commits
an offence and shall, on conviction, be liable to a fine not
exceeding two million shillings or to imprisonment for a
term not exceeding five years, or to both.

Cap, 160,




1578 The Assisted Reproductive Technology Bill, 2022

35. A person shall not do any act, at any stage of an
assisted reproductive process, to determine the sex of the
child to be born through the process of assisted
reproductive technology.

36.A person shall not sell, transfer or use gametes,
zygotes and embryos, or any part thereof or information
related thereto, directly or indirectly to any party within
and outside Kenya except in the case of transfer of own
gametes and embryos for personal use.

37. (1) A person shall not publish, or cause to be
published, an advertisement or notice to the effect that a
person—

(@)is or may be willing to enter into a
surrogacy arrangement;

(b)is seeking another person who is or may be
willing to enter into a surrogacy
arrangement, to act as a surrogate mother
or to arrange a surrogacy arrangement;

(c)is or may be willing to accept any benefit
under a surrogacy arrangement for himself
or herself; or

(d)is or may be willing to accept any benefit
under a surrogacy arrangement for another
person that is intended or likely to counsel
Or procure a person to agree to act as a
surrogate,

(2) A person who contravenes this section commits
an offence and shall on conviction, be liable to pay a fine
not exceeding five hundred thousand shillings or to
imprisonment to a term not exceeding one year, or to both,
and to a fine not exceeding ten million shillings in the case
of a body corporate.

PART V—ACCESS TO INFORMATION

38. (1)The Council shall keep and maintain a register
containing particulars on—

(@) the assisted reproductive treatment services
provided to persons;

(b) the keeping or use of gametes of persons or of
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an embryo taken from any particular woman;

(c) persons who undergo assisted reproduction
process;

(d) donors of embryos and gametes;

(e) persons conceived in consequence of assisted
reproduction treatment services; and

(f) the destruction or disposal by a registered assisted
reproductive  technology provider of any
gametes or an embryo formed outside the body
of a woman.

(2) The Council shall ensure that all information
contained in the register is protected and maintained in a
confidential manner in accordance with the relevant data
protection and privacy laws.

(3) The Council shall maintain all records, charts,
forms, reports, consent letters and agreements.

(4) All the documents under this Act shall be
preserved for a period of twenty-five years or such longer
period as may be prescribed:

provided that where any criminal or other proceedings
are instituted against any surrogacy clinic, the records and
all other documents of such clinic shall be preserved until
the final disposal of such proceedings.

(5) All records under subsection (3) and (4) shall, at all
reasonable times, be made available for inspection to the
appropriate authority or to any other person authorised by
the appropriate authority.

39. (1) A person who has attained the age of eighteen
may by notice to the Council require the Council to—

(a) avail information on whether the applicant was
conceived by means of assisted reproduction;
and

(b) state whether or not the information contained in
the register shows that the applicant, and a
person specified in the request as a person whom
the applicant proposes to marry would or might
be relatives.

Provision of
information by the
Council.
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(2) The Council shall comply with the request of the
applicant made under subsection (1) if—

(a) the information contained in the register shows
that the person was, or may have been, born in
consequence of assisted reproduction treatment
services, and

(b) the person has been given an opportunity to
receive counseling in regard to the implications
of compliance with the request.

(3) The Council shall not give information regarding
the identity of a person whose gametes have been used or
from whom an embryo has been taken if a person to whom
a license applied was provided with the information at a
time when the Council was not required to give the
information.

40. (1) The Council shall not avail information to a
person below the age of eighteen years unless the
information is necessary for a medical procedure relating
to the minor.

(2) Where a minor seeks such information, the minor
may, through a legal guardian, give notice to the Council
requesting the Council to give the information and the
Council shall give the information, if—

(a) the information contained in the register shows
that the minor was, or may have been, born in
consequence of assisted reproduction process;
and

(b) the minor has been given an opportunity to
receive counseling on the implications of
compliance with the request.

41. (1) Where a government agency makes a claim to
the Council seeking to verify whether a man is or is not the
father of a child, the Council shall comply with the request
made by the government agency unless it appears to the
Council that there is not sufficient reason to seek for that
information.

(2) Where the government agency is aggrieved by the
decision of the Council, the agency may appeal to the
Court for determination of the matter.

Minor not to be
given information.
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42. (1) A person who is or has been a member or
employee of the Council shall not disclose any information
which the person holds or has held as a member or
employee of the Council.

(2) The information specified under subsection (1)
is—
(a) information contained in the register kept
pursuant to section 38 of this Act; and

(b) any other information obtained by any member
or employee of the Council on terms or
circumstances requiring it to be held in
confidence.

(3) Subsection (1) does not apply to disclosure of
information specified under subsection (2) (a) made—

(a) to a person as a member or employee of the
Council;

(b) to a person to whom a license applies for the
purposes of the functions under this Act;

(c) with the consent of a person or persons whose
confidence would otherwise be protected;

(d) in pursuance of an order of a court under this
Act; or

(e) to any government agency in pursuance of a
request under section 41 of this Act.

(4) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

PART VI—LICENSING

43. The Council shall, in accordance with this Act
issue, vary, revoke or renew a licence in relation to
activities under this Act.

44.(1) No person shall carry out assisted reproduction
unless the person is issued with a valid licence under this
Act.

(2) A person who contravenes the provisions of this
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section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

45. (1) An application for a licence under this section
shall be made to the Council in duplicate, signed by the
applicant, specifying his name and place of business.

(2) Every application under this section shall be
accompanied by the prescribed fee.

(3) Where an application is made by a person in
accordance with this section, the Council shall issue the
person a license to carry out assisted reproduction, if
satisfied that the person meets such other requirement as
may be prescribed, and if not satisfied, shall refuse the
application.

46.(1) The Council shall, before considering an
application authorising a person to undertake assisted
reproductive technology on premises, arrange for the
premises where assisted reproduction process is to be
carried on to be inspected, and a report made regarding the
inspection.

(2) Subject to subsection (1), the Council shall
inspect at least once in each calendar year, any premises
where assisted reproduction process is to be carried and a
report made on the inspection.

47. (1) The Council may, in accordance with this Act,
attach conditions to a license.

(2) The conditions specified under subsection (1) are
that—

(a) the activities authorised by the license shall be
carried on only on the premises to which the
license relates and under the supervision of the
person responsible;

(b) any authorised member or employee of the
Council, shall upon identification be permitted,
at all reasonable times to enter premises to
which the license relates and inspect the
premises including the inspection of any
equipment, records and observing any activity;
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(c) proper records shall be maintained in such form
as the Council may direct;

(d) no money or other benefit shall be given or
received in respect of any supply of gametes or
embryos;

(e) where gametes or embryos are supplied to a
person to whom another license applies, the
person shall be provided with information as
may be specified by the Council; and

(f) the Council shall be provided with copies or
extracts from the records or information, in such
form and at such intervals as it may specify.

(3) Every licensee shall keep and provide information
to the Council and any government bodies on—

(a) the persons to whom assisted reproductive
technology services are provided;

(b) the number of persons seeking assisted
reproductive technology services, segregated by
type of service sought, gender and outcome;

(c) the kind of assisted reproductive technology
services provided;

(d) the persons whose gametes are kept or used for
the purposes of assisted reproductive technology
services;

(e) the persons whose gametes have been used in
bringing about human procreation; and

(f) such other matters as the Council may specify.

(4) No information shall be removed from any
records maintained in pursuance of a license before the
expiry of a period specified by the Council.

(5) A woman shall not be provided with any treatment
services that involve—

(a) the use of any gametes of any person, if the
consent of the person is required under this Act
and the consent has not been obtained;

(b) the use of any embryo taken from another
woman, if the consent of the woman from whom
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it was taken has not been obtained; or

(c) the procedures specified under paragraph (a) and
(b), unless the woman has been provided with
relevant information and given an opportunity to
receive counseling on the implications of taking
the proposed steps.

(6) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

48. (1) Every licence authorising the storage of
gametes shall have the condition that —

(a) the gametes of a person shall be placed in storage
only if received from that person or acquired from
a person to whom a licence applies;

(b) gametes which are stored shall not be supplied to a
person other than in the course of providing
treatment services unless that person is a person to
whom a license applies;

(c) no gametes shall be kept in storage for longer than
the statutory storage period;

(d) information regarding persons whose consent is
required under this Act, the terms of their consent
and the circumstances of the storage shall be
included in the records maintained;

(e) there is provision for adequate safety and security
for the stored gametes;

(f) the storage tubes are labelled with a unique
identifier;

(g) there is a register linking the unique identifier to
the identity of the donors, date of storage and any
other relevant information;

(h) there is maintenance of a movement register of
storage and retrieval of stored gametes; and

(i) there are adequate facilities to ensure privacy and
confidentiality of the owner of the stored gamete

Conditions for
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and the identity of the donor.

(2) Every licence authorising the storage of embryos
shall have the condition that —

(a)

(b)

()

(d)

(e)
6]

the resultant embryo taken from a person shall be
placed in storage only if received from that person
or acquired from a person to whom a license
applies;

an embryo the creation of which has been brought
about by assisted reproductive technology than in
pursuance of the license shall be placed in storage
only if acquired from a person to whom the license
applies;

embryos which are stored shall not be supplied to a
person other than in the course of providing
treatment services unless that person is a person to
whom a license applies;

an embryo which is created but is not transferred to
the surrogate or intended mother for any reason
shall be stored and shall be given priority in the
succeeding application for assisted reproductive
technology;

no embryos shall be kept in storage for longer than
the statutory storage period;

information regarding persons whose consent is
required under this Act, the terms of their consent
and the circumstances of the storage shall be
included in the records maintained;

(g) there is provision for adequate safety and security

(h)

)

0)

(k)

for the stored embryos;

the storage tubes are labelled with a unique
identifier;

there is a register linking the unique identifier to
the identity of the donors, date of storage and any
other relevant information;

there is maintenance of a movement register of
storage and retrieval of stored embryos; and

there are adequate facilities to ensure privacy and
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confidentiality of the owner of the stored embryo
and the identity of the donor.

(3) Where a donor or person wishing to store their
gamete or embryo in a cryo bank through cryo-
preservation, the cryo bank shall only store such gamete or
embryo for as long as the owners of the gamete or embryo
are alive or for a period not exceeding ten years, and at the
end of this period the embryo or gamete shall be allowed
to perish.

49. (1) Where an application for a license is made to
the Council, the Council shall issue the person a license if
satisfied that—

(a) the application is for a license designating the
applicant as the person under whose supervision
the activities to be authorised by the license are
to be carried on;

(b) either the person is the applicant or—

(i) the application is made with the consent of
the person; and

(ii) the applicant is a suitable person to hold a
license.

(c) the character, qualifications and experience of
the person making the application are such as
are required for the supervision of the activities
under this Act and that the person is qualified to
discharge the duties under this Act;

(d) the premises in respect of which the licence is to
be granted are suitable for the activities, and

(e) all other requirements under this Act in relation
to granting of a licence are satisfied.

(2) The Council may grant a licence to any person by
way of renewal whether on the same or different terms.

(3) Where the Council is of the opinion that the
information provided in the application is insufficient to
enable it to determine the application, the Council shall
not consider the application until the applicant has
provided further information as the Council may require.

(4) The Council shall not grant a license unless a
copy of the conditions to be imposed by the licence have

Grant of licence.
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been provided to, and acknowledged in writing by the
applicant and the person under whose supervision the
activities are to be carried on.

(5) The fee specified under section 45(2) means a fee
of such amount as may be fixed from time to time by the
Council with the approval of the Cabinet Secretary.

(6) In determining the amount of fee under subsection
(5), the Council may have regard to the costs of
performing all its functions.

(7) The Council may fix different fees for different
circumstances and any fees paid under this section shall
not be refundable.

50. (1) It shall be the responsibility of a person under
whose supervision the activities authorised by a licence are
carried on to ensure—

(a) that the persons to whom the licence applies are
of such character, and are qualified by training
and experience, to be suitable persons to
participate in the activities authorised by the
licence;

(b) that proper equipment is used;

(c) that proper keeping of gametes and embryos and
for the disposal of gamete or embryos that have
been allowed to perish; and

(d) that the conditions of the licence are complied
with.

(2) The persons to whom a licence applies under this
Act are—

(a) persons under whose supervision the activities
authorised by a licence are carried on;

(b) any person designated in the licence, or in a
notice given to the Council by the person who
holds the licence or the person responsible, as a
person to whom the licence applies; and

(¢) any person acting under the direction of the
person responsible or of any person designated.

51. (1) The Council may revoke a license if
satisfied—
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(a) that the information given for the purposes of
the application for the grant of the licence was
false or misleading;

(b) that the premises to which the licence relates are
no longer suitable for the activities authorised by
the licence;

(c) that the person responsible has failed to
discharge, or is unable because of incapacity to
discharge, the duty under this Act or has failed
to comply with directions given in connection
with any licence;

(d) that the person responsible has committed a
professional malpractice or has been removed
from office for contravening the provisions of
the Constitution or any other written law; or

(e) the person responsible dies or is convicted of an
offence under this Act or any other law and
sentenced to imprisonment for a term exceeding
six months.

(2) Where the Council has power to revoke a license
under subsection (1), the Council may vary any terms of
the licence.

(3) The Council may, on application by the person
responsible or the nominal licensee, vary or revoke the
licence.

(4) The Council may, on an application by the
nominal licensee, vary the licence so as to designate
another person in place of the person under whom
supervision is authorised by a licence, if the Council is
satisfied that the character, qualifications and experience
of the other person are such as are required for the
supervision of the activities authorised by the licence and
that the person shall discharge the duties under this Act,
and the application is made with the consent of the other
person.

(5) Except on an application under subsection (4), the
Council may vary a licence under this section—

(a) if it relates to the activities authorised by the
licence, the manner in which they are conducted
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or the conditions of the licence, or

(b) so as to extend or restrict the premises to which
the licence relates.

(6) The Cabinet Secretary shall make Regulations for
the refusal, variation and revocation of licenses by the
Council under this Act.

52. (1) Where the Council refuses to issue a licence
or refuses to vary a licence—

(a) the applicant may apply for review to the
Cabinet Secretary within thirty days of the date
on which the decision was communicated to the
applicant; and

(b) the Cabinet Secretary may make such
determination on the review as they deem fit.

(2) The Cabinet Secretary shall give notice of its
decision to the appellant and, if it is a decision to refuse a
licence or to refuse to vary a licence so as to designate
another person in place of the person under whom
supervision is authorised by a licence, or a decision to vary
or revoke a licence, shall include in the notice the reasons
for the decision.

53. Where the Cabinet Secretary, upon an application
for review under section 52 of this Act determines—

(a) to refuse a licence or refuse to vary a licence so
as to designate another individual in place of the
person under whom supervision is authorised by
a licence; or

(b) to vary or revoke a licence,

the person on whom notice of the determination was
served may appeal to the High Court.

54. (1) Where the Council —

(a) has reasonable grounds to suspect that there are
grounds for revoking the licence for non-
compliance with this Act, and

(b) is of the opinion that the licence should
immediately be suspended,

the Council may by notice suspend the licence for a
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period not exceeding three months.

(2) The Council shall give notice under subsection (1)
to the person under whom supervision is authorised by a
licence or, where the person under whom supervision is
authorised by a licence is dead or appears to the Council
to be unable because of incapacity to discharge the duty
imposed on him under this Act, to some other person to
whom the licence applies or the nominal licensee and the
Council may, by a further notice to that person, renew the
notice under subsection (1) specified in the renewal notice.

PART VII—MISCELLANEOUS PROVISIONS

55. (1) A person commits an offence under this Act
where the person—

(@) contravenes any of the provisions of the Act;

(b) contravenes any of the provisions of a notice
issued under this Act; or

(c) obstructs a person in the execution of the
person’s duty under the Act;

and is liable on conviction, to a fine not exceeding
two million shillings or to imprisonment for a term not
exceeding five years, or to both.

(2) Where an offence against this section is
committed by a body corporate, the body corporate shall
be liable to a fine not exceeding five million shillings.

56. Any person convicted of an offence under this Act
for which no penalty is provided shall be liable to a fine
not exceeding one million shillings or to imprisonment for
a term not exceeding two years, or to both.

57. (1) Every clinic or cryo bank which conducts
assisted reproductive technology, partly or exclusively
shall, within a period of sixty days from the date of
establishment of the Committee, apply for licences
provided that such clinics and cryo banks shall cease to
conduct any assisted reproduction procedures on the
expiry of six months from the date of commencement of
this Act, unless such clinics and cryo banks have applied
for registration.

(2) On receipt of the application under subsection (1),
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the Council shall, subject to the provisions of this Act and
within a period of thirty days—

(a) issue a certificate of registration and a
registration number to the applicant; or

(b) reject the application in writing with reasons
for the rejection.

PART VIII—PROVISIONS ON DELEGATED

58.

POWERS
(1) The Cabinet Secretary, in consultation with

the Council, may make regulations generally for the better
carrying out of the provisions of this Act, and without
prejudice to the generality of the foregoing, may make
regulations—

(a)
(b)
(©)

(d)

(e)
®

(8

(h)

®

0)
(k)

)

for the eligibility of donors;
for the storage of gametes and embryos;

for the number of embryos that can be
transferred into a woman;

for settling disputes arising out of assisted
reproduction;

for the maintenance of records;

regarding rights and duties of patients, donors
surrogates and children;

in respect of the giving of informed consent for
the use of human reproductive material or an
embryo from assisted reproductive process or
for the removal of human reproductive material;

in respect of the number of embryos that may be
created from the gametes of one donor through
the application of assisted reproduction
procedures;

in respect of the terms and conditions of
licenses;

in respect of the qualifications for licenses;

in respect of the issuance, amendment, renewal,
in respect of suspension, restoration and
revocation of licenses;

in respect of the information to be provided in

Regulations.
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respect of applications for a license or for the
renewal or amendment of a license;

(m) in respect of the identification and labeling of
human reproductive materials and embryos from
assisted reproductive process used in treatment
services;

(n) in respect of the collection, use and disclosure of
information regarding assisted reproduction
processes; and

(0) in respect of counseling services.

(2) The power to make regulations shall be exercised
only after a draft of the proposed regulations has been
approved by Parliament.

SCHEDULE

(s.5(2)
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CONDUCT OF BUSINESS AND AFFAIRS OF THE
COMMITTEE

Meetings. 1. (1) The Committee shall meet not less than
four times in every financial year and not
more than four months shall elapse between
the date of one meeting and the date of the
next meeting.

(2) The chairperson may call a special
meeting of the Committee at any time the
chairperson deems fit for expedient
transaction of the business of the Committee.

(3) The notice for a meeting of the
Committee shall be given in writing to each
member of the Committee at least fourteen
days before the day of the meeting.

(4) In the case of a special, or extra-
ordinary meeting, a notice of less than
fourteen days’ notice shall be considered
sufficient.

(5) Despite the provisions of
subparagraph (2), the chairperson may, upon
requisition in writing by at least two thirds of
the members, convene a special meeting of
the Committee at any time for the transaction
of the business of the Committee.

(6) The notice to be given under
subparagraph (2) and (3) shall state the—

(a) venue and time of the meeting;
and

(b) agenda with sufficient details of
business to be discussed at the
meeting.

(7) The chairperson shall preside at
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Contracts
and

2;

every meeting of the Committee at which the
chairperson is present but in the
chairperson’s absence, the members present
shall elect from among themselves a
chairperson who shall, with respect to that
meeting and the business transacted thereat,
have all the powers of the chairperson.

(8) Unless a unanimous decision is
reached, a decision on any matter before the
Committee shall be by the concurrence of a
majority of all the members present and
voting at the meeting.

(9) The Committee may, with approval of
the Cabinet Secretary, co-opt or invite any
number of persons to act as advisors or
consultants at any of its meetings or form
such committees to perform such functions
or duties of the Committee as the Committee
shall determine.

(10) Subject to the provisions on
quorum, no proceedings shall be invalid by
reason only of a vacancy among the
members of the Committee.

(11) Subject to the provisions of this
Schedule, the Committee may determine its
own procedure and the procedure for any
committee of the Committee.

(12) The quorum for the meetings of the
Committee shall be five members. Co-opted
or invited persons shall not be counted in the
quorum of the meetings of the Committee
and shall not be eligible to vote.

Any contract or instrument which, if
entered into or executed by a person not
being a body corporate, would not require to
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instruments.

Disclosure
of Interest.

Minutes.

be under seal, may be entered into or
executed on behalf of the Council by any
person generally or specially authorised by
the Council for that purpose.

(1) If a member of the Committee is present
at a meeting of the Committee or any
meeting at which any matter is the subject of
consideration and in which matter that
person is directly or indirectly interested in a
private capacity, that person shall as soon as
is practicable before the commencement of
the meeting, declare such interest.

(2) The person making the disclosure of
interest under paragraph (1) shall not, unless
the Committee otherwise directs, take part in
any consideration or, discussion of, or vote
on any question touching on the matter.

(3) A person who contravenes
subparagraph (1) commits an offence and
shall be liable, on conviction, to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding six
months, or to both.

(4) No member of the Committee or
officer, employee or agent of the Committee
shall enter into a service contract or trade
with the Committee.

(5) A disclosure of interest made
under this paragraph shall be recorded in the
minutes of the meeting at which it is made.

The Committee shall cause minutes of all
resolutions and proceedings of meetings of
the Committee to be entered in books kept
for that purpose.
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1. PURPOSE OF THE BILL

The principal object of the Assisted Reproductive Technology Bill (National Assembly
Bills No. 61 of 2022) is to provide a legal framework for the provision of assisted
reproductive technology services, prohibit certain practices in connection with assisted
reproductive technology, regulate surrogacy arrangements, protect the rights of parents,
surrogate mothers, donors and children born through assisted reproductive technology, and
establish an institutional framework for the licensing and oversi ght of assisted reproductive

technology facilities.

2. BACKGROUND OF THE BILL
What is Assisted Reproductive Technology?

Assisted reproductive technology (“ART*) refers to all techniques that attempt to obtain a
pregnancy by handling the sperm or the oocyte (egg) outside the human body and
transferring the gamete or the embryo into the reproductive system of a woman. These
techniques include in-vitro fertilization (“IVF), intracytoplasmic sperm injection, intra-
uterine insemination, cryo-preservation, pre-implantation genetic screening and diagnosis,
gamete and embryo donation, and surrogacy.




What problem does the Bill address?

Infertility is a significant public health concern affecting many Kenyan couples and
individuals. According to the Kenya Association of Urological Surgeons, about 10 - 15%
- of couples in Kenya are unable to conceive. In Kenya, there has been a growing demand
for assisted reproductive technology services as a solution to infertility problems yet there
exists no legal framework specifically addressing the provision, regulation, and ethical
considerations of these services. Lack of regulation of ART services has led to unclear
legal status of children born through surrogacy, exploitation of surrogate mothers through
commercial surrogacy arrangements, lack of protection for gamete donors and recipients,
absence of guidelines on the storage and disposal of gametes and embryos, and inadequate
safeguards against unethical practices such as sex selection and human cloning.

What does the law currently provide?

Currently, there is no legislation in Kenya that comprehensively addresses the delivery of
assisted reproductive services. The legal landscape is governed by fragmented provisions
in various laws including the Constitution of Kenya, 2010, particularly Article 43(1)(2) on
the right to health, the Health Act Cap. 241, and the Children Act, Cap. 141.

Why the Bill?

The Bill is anchored in Article 43(1)(a) of the Constitution which guarantees every
individual the right to the highest attainable standard of health, including reproductive
health. The Bill seeks to fill the legislative gap by establishing a comprehensive framework
that ensures access to quality ART services while protecting the rights and dignity of all
parties involved, particularly children born through ART processes and surrogate mothers.
The Bill also aligns Kenya with international best practices in reproductive medicine and
bioethics.

3. OVERVIEW OF THE BILL

What does the Bill regulate?

The Bill provides for the regulation of assisted reproductive technology in Kenya,
including licensing of ART facilities and practitioners, the provision of ART services,

2
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surrogacy arrangéimf,hts, rights of pafenté, surrogates, donors and chifiircn, prohibit_éd 1
activities and practices, storage and disposal of gametes and embryos, access to
information and record-keeping, and penalties for violations.

The Assisted Reproductive Technology Committee

Clause 5 of the Bill mandates the Kenya Medical Practitioners and Dentists Council to
establish an Assisted Reproducti_ve Technology Committee to oversee the implementation
of the Act. Its functions as set out under clause 6 include —

(a) developing standards, regulations and guidelines on assisted reproductive

technology;
(b) prescribing minimum requirements for the establishment of physical infrastructure

of ART clinics and minimum educational requirements for ART experts and
embryologists; -

(c) inspecting and accrediting facilities for training of experts and embryologists;

(d) granting, varying, suspending and revoking licenses; and

(e) keeping under review information about embryos and their subsequent
development.

Responsibilities of the National Government

Clause 7 mandates the Cabinet Secretary to —

(a) put in place the necessary mechanisms and infrastructure to ensure access to the
highest attainable standard and quality of cost-effective assisted reproductive
technology services;

(b) provide adequate resources necessary to ensure access to quality ART services;

(c) provide regulations to ensure assisted reproduction health services are covered by
every health insurance provider including the Social Health Authority; and

(d) collaborate with county governments in expanding and strengthening the access and
delivery of assisted reproductive health services.

Responsibilities of County Governments

Clause 8 mandates each County Government to —

a) allocate in the county budget the funds necessary for the provision of quality, cost-
effective assisted reproductive technology services in the county health systems;




b) procure equipment, medicine and medical supplies required for assisted
reproductive health care services; - ' '

c) carry out sensitization programmes related to assisted reproductive technology; and

d) establish linkages with local and international development partners to mobilize
funding to promote the delivery of quality ART services.

Prohibited Activities
The Bill prohibits several activities to ensure ethical practice and protect human dignity.
Clauses 9-20 prohibit —

(a) creating, keeping or using embryos except as provided under the Act;

(b) use of human reproductive material without written informed consent;

(c) posthumous use of reproductive material without prior written consent;

(d) undertaking ART for purposes other than human procreation;

(e) undertaking ART for experimental purposes aimed at modifying the human race;

(f) placing non-human embryos or gametes in a woman;

(g) obtaining gametes from children except for medical reasons with informed consent;

(h) keeping or using non-human embryos;

(i) placing human embryos in animals;

(§) any form of human cloning;

(k) mixing human gametes with live animal gametes;

(1) donating gametes or embryos more than ten times;

(m) a surrogate mother entering into surrogacy agreements more than three times;
and

(n) commercial surrogacy and related practices.

Violations of these provisions carry penalties of fines not exceeding five million shillings
or imprisonment for terms not exceeding five years, or both. Commercial surrogacy
violations carry harsher penalties of up to ten million shillings or ten years imprisonment.

Rights of Parents, Surrogate Mothers, Donors and Children

Clauses 21-37 of the Bill sets out the rights and obligations of all parties involved in the
use of ART services as follows —



(a) Rjght to Access ART Services: Every person has the. nght to access the highest
standard and quality of attainable and cost-effective assisted reproductive

technology services provided by quahﬁed experts licensed by the Council.

(b) Informed Consent: ART experts must obtain prior informed and written consent
from all parties before providing any ART service. The consent must include
provisions on ownership of gametes, number of gametes to be implanted, and what
should be done with gametes in case of death incapacity, abandonment, dispute,

divorce or separation.

(c) Rights of Children: A child born out of assisted reproductive technology shall have
the same legal rights under the Constitution and any other written law as a child
born through natural conception. The Bill ensures children born through ART are
not discriminated against and have full legal parentage rights.

(d) Surrogacy Arrangements: The Bill permits only altruistic surrogacy (where no
charges, fees or monetary incentive except medical expenses are given to the
surrogate mother). A woman may consent to surrogate motherhood if she has
attained the age of 25 years, is below 45 years, has given birth to at least one child,
understands the rights and obligations under a surrogacy agreement, and has.
undergone comprehensive mental and physical health assessments.

(e) Surrogacy Agreements: Must be in writing, signed by all parties, entered into
within Kenya, and include provisions for the contact, care, upbringing and general
welfare of the child. The agreement must be witnessed by at least two witnesses
from each party and represented by separate independent advocates. The Council
must carry out pre-approval checks mcludmg medical assessments, counselmg, and
vcnﬁcatlon that appropnatc Insurance is in p]ace :

(f) Leave Provisions: The Bill provides for three months leave for surrogate mothers,
three months maternity leave for intended mothers, and two wceks paternity lcave

for mtcndcd fathers.

(2) Prohibition on Sex Selection: The Bill prohibits any act fo determine the sex of a
child to be born through assisted reproductive technology.




Licensing Framework

Clauses 43-54 prescribe a licensing system for persons intending to carry out ART services
and in particular-

(a) prohibits a person from carrying out assisted reproduction unless issued with a valid
license by the Council;

(b) requires the Council shall inspect premises before granting licenses;

(c) empowers the Council to issue, suspend for up to three months, and revoke licences
and impose conditions for the issuance of licences including supervision
requirements, record-keeping, prohibition on payment for gametes/embryos, and
regular reporting to the Council; |

(d) provides for specific conditions that apply to storage of gametes and embryos
including safety, security, labeling, and maintenance of registers; and

(e) provides for appeals by applicants against a refusal or revocation to the Cabinet
Secretary and subsequently to the High Court.

Access to Information

Clauses 38-42 provide for access to information by mandating the Council to maintain a
register containing particulars on ART treatment services provided, persons who undergo
ART processes, donors of embryos and gametes, persons conceived through ART, and
disposal of gametes or embryos. The Bill provides that the information shall be protected
and maintained confidentially in accordance with data protection and privacy laws. The
Bill further provides for the preservation of the records for a period of twenty-five years.

The Bill also provides that persons who have attained eighteen years may request
information on whether they were conceived through ART and whether a proposed
marriage partner might be a relative. It must however be noted that minors may only access
information where necessary for medical procedures. The Bill also allows governihent
agencies to request information for purposes of verification of paternity.

The law prohibits the members and employees of the Council from disclosing confidential
information except in prescribed circumstances.

Regulations

Clause 58 empowers the Cabinet Secretary, in consultation with the Council, to make
regulations for the better carrying out of the provisions of the Act, including regulations on
eligibility of donors, storage of gametes and embryos, number of embryos that can be
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transfcrred dispute resolutlon mamtenancc of records, rights and dutles of patients,
donors; surrogates and children, informed consent procedures, licensing terms and =

conditions, and counseling services.

4. CONSEQUENCES OF THE BILL

The Bill, once enacted, will establish a legal and institutional framework for assisted
reproductive technology in Kenya. It will ensure that —

(a) every person has access to quality, affordable and ethical assisted reproductive
technology services provided by licensed and qualified professionals;

(b) children born through assisted reproductive technology have full legal rights and
protection equal to those born through natural conception;

(c) surrogate _mothers- are protected from exploitation through the prohibition of
commercial surrogacy while allowing altruistic surrogacy;

(d) clear legal parentage is established for children born through surrogacy, reducing
disputes and providing certainty;

(e) donors and recipients of gametes and embryos are protected through consent
requirements, confidentiality provisions, and regulated storage practices;

(f) unethical practices such as human cloning, sex selection, and commercial surrogacy
are prohibited and penalized;

(g) comprehensive standards and guidelines are established for the prowsmn of ART
services;

(h) there is a proper licensing system ensuring only qualiﬁcd facilities and practitioners
provide ART services;

(i) adequate resources are allocated at both national and county levels for the provision
of ART services; and ' :

(j) health insurance, mcludmg the Socxal Health Authonty, covers ass:sted
rcproductlon health servxccs : -

The Bill will promote rcproductlvc health rights in line with Article 43(1)(a) of the
Constltutlon, reduce infertility through improved access to treatment, protect vulnerable
parties from exploitation, establish Kenya as a regional leader in regulated and ethical
assisted reproductive technology, and provide legal certainty for families created through
assisted reproductive technology.




5. WAY FORWARD

What next?
The Bill was Read a First Time in the Senate on 4" December, 2025. Pursuant to standing

order 145 of the Senate Standing Orders, the Senate Standing Committee on Health shall
facilitate public participation and shall take into account the views and recommendations
of the public when the committee submits it report to the Senate.

What is expected of members of the public |
Members of the public are expected to present their views to the Senate Standing

Committee on Health for consideration.

Note:
1. This Digest reflects the Bill as passed by the National Assembly and does not cover any subsequent amendments
to the Bill made thereafter.

2. 'The Digest does not have any official legal status,
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Teachers, TSC at war over

Fallout from the Naivasha meeting has
hardened positions, with unions warn-
ing their patience is wearing thin.

- For the TSC, the challenge lies in bal-
ancing budgetary allocation, bureaucrat-
ic processes and rising expectations.

MUKE KIMAKS, NAROEI -

arely three months after President

William Ruto made promises to

teachers at State House, Nairobi,

cracks are emerging between the

teachers’ unions and the Teachers
Service Commission (TSC) over implementa-
tion, trust and accountability.

This emerged after a two-day meeting be-
tween TSCand the Kenya Union of Post-Primary
Education Teachers (Kuppet) ended in disarray.

The talks, convened to assess progress on
commitments made by the President on Sep-
tember 13, collapsed amid accusations that the
commission is deliberately dragging its feet on
issues that directly affect teachers’ welfare.

At the heart of the dispute are pledges that

raised rare optimism ameong teachers af-
v, years of stalled reforms, slow promotions
and bitter industrial standoffs, with the union
saying the State House meeting promises have
since evaporated into thin air.

According to Kuppet Secretary General Akelo
Misori, the Naivasha talls revealed a worrying
gap between promises and implementation.

“The union is concerned by the slow pace of
action on all the issues,” Misori said.

Kuppet faulted the commission for not tak-
ing beld steps towards implementing the eriti-
cal commitments.

“We were shoclied that the TSC had not made
any furiding request to Parlizment for the pro-
mation uF 25,000 more teachers during the up-
coming supplementary budget due by the end of
January 2026, Misori said.

Presiclent Ruto’s extraordinary meeting
with mure than 10,000 teachers from across
the country was framed as a turning point to
embrace dialogue over strikes, and a promise
that teachers' long-standing grievances would
finally be addressed,

Among the key commitments under review
were proposals to reduce the 2025-2022 Col-
lective Bargaining Agreement (CBA) cycle from
four years to two, promote an additional 25,000
teachers and allocate 20 per cent of Affordable
Housing Programmae units to teachers.

*her issuss include confirming 20,000 in-

.+ teachers to permanent and pensionable
terms, provide a superior medical cover, revisw
the Caresr Progression Guidelines (CPGs), and
reform pension administration,

Speaking at State House, Presidznt Ruto ac-
knowledged that teachers’ concerns were legiti-
mate and overdue.

"There is no need for teachers to go to the
streets over matters that can be sclved amica-
biy” he said.

On salaries, the President accepted the teach-
ers’ request to shorten the CBA review cycle. di-
recting the TSC, the Ministry of Education and
unions to deliberate and propose the appropri-
ate period.

"We are going to review the medical cover
fov teactiers because the cuitent olie does hiot
meet the medical needs of the teaching frater-
nity.” the President added, pledging parity with
schemes enjoyed by other civil servants.

The President also presided over the signing
of a Memorandum of Understanding between

ture Membership Solidarity,
in Rights and Interests, uphold "3
ractices, premote Sacio-Eccnan
1d Development of Post-Primary
| Trainers, and advocate for Ao,
a-guality Education in Kdnws

|

3

i
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Kenya Union of Post-Primary Education Teachers Secretary General Akello Misori. [Wilberforce Okiwir, Standard)

Ruto’s promises

is a precondition for the review of CPGs, has not
met for more than five months since its forma-
tion,” Misori noted.

Intern teachers remain another flashpoint.
Kuppet expressed dissatisfaction with new pal-
icy guidelines that, itargues, risk turning teach-
ers into casuwal workers,

“The guidelines provide for open-ended in-
ternship service, without specific timelines for

B betaob] B il
zeafirmation’into permanent terms, Misori

said.

Most controversially, the union accused the
TSCof hiding behind funding constraints to jus-
tifyits failure to confirm 20,000 intern teachers,
despite not seeking the necessary funds from
Parliament.

"Most regrettably, the commission blames
funding for its failure to convert 20,000 current
interns into permanent employment, yet it had
not sought such funding from Parliament,” he
said.

“Itisa case of the TSC eating its cake and hav-
ing it (sic) at the same time.”

The fallout from the Naivasha meeting has
hardened positions, with unions warning that
patience is wearing thin. While no immediate
industrial action has been announced, the tone
has shifted from cautious engagement to open
suspicion.:

For the TSC, the challenge lies in balancing
the budgetary allocation, bureaucratic process-
es-and rising expectations fuclled by presiden-
tial pronouncements.

mkihaki@stendardmedia.co ke

INTERNS
KUPPET accuses the Teachers Service Com-

mission of aragging its feet in confirming
them to permenent and pensionable terms,

teachers’ unions and the Affordzble Housing
Board, gnaranteeing that 20 per cent of afford-
able housing units would be reserved for teacl.-
ars.

“Through the Housing Levy, teachers contrib-
ute Sh900 million every month. They desarve
decent homes like the rest of Kenyans,” he said.

On promotions, Ruto announced that the gov-
ernment would double the annual pramotions
budget from Shi billion to Sh2 billien, allowing
up i@ 50,000 teachers to be promoted each vear,

He disclosed that 151,000 teachers had been
promoted in the past three years but admitted
that 2 huge backlog remained. He also intro-
duced a "First In, First Out" policy for recruit-
ment to prioritise long-setving unemployed
teachers, including those aged 45 and above.

“Teachers are the greatest patriots and he-
roes of the Republic of Kenya. They mind the
children of others and spend slzapless nizhts
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REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT | FOURTH SESSION
THE SENATE

roductive Technology Bill, 2022 (Mati
was read a First Time in the Senate on Thureday, 4™ Decernber, 2025 and committed to the
Standing Committee on Health for consideration.

order 145(5) of the Senate Standing Orders, to facilitate
e into account the views and recommendations of ths
e Committee makes its report to the Senate,

The Bill seeks to pravide a legal framawork for the provision of assisted reproductive technology

services, prohibit certain practices in connection wit isted reproductive technolog g

surm%’acv arrangsments, protect the rlghts of parenis, surrogate mothers, donors and children
nology and establish an institutional framawork for the

licensing and oversight of assisted reproductive technology facilities.

In accardance with the pravisions of Article 118 (1) (b) of the Constitution and standing order
of the Senatz Standing Orders, the Standing Commities on Health now invites intsrested
members of the public to submit any representations that they may have an the Bill by vaay of

The memoranda may be submittad to the Clerk of the Senate, P.0. Box 41842-001 00, Mairobi,
hand-delivered to the Office of the Clerk of the Senate, Main Parliament Buildi

hz tontantsand conitext of the Bill may
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tive t

h
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o

with reviewing teachers’ job descriptions, a nec-
essary step before revising the much-criticised
Career Progression Guidelines. |
“The technical committes charzed with re-
viewing the Job Description for teachers, which

J. M. NYEGENYE, C8S,
| CLERK OF THE SEN







REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT | FOURTH SESSION
THE SENATE

INVITATION FOR SUBMISSION OF MEMORANDA

THE ASSISTED REPRODUCTIVE TECHNOLOGY BILL
(NATIONAL ASSEMBLY BILLS NO. 61 OF 2022)

The Assisted Reproductive Technology Bill, 2022 (National Assembly Bills No. 61 of 2022)
was read a First Time in the Senate on Thursday, 4" December, 2025 and committed to the
Standing Committee on Health for consideration.

The Committee is required, under standing order 145(5) of the Senate Standing Orders, to facilitate
public particiﬂation on the Bill and to take into account the views and recommendations of the
public when the Committee makes its report to the Senate.

The Bill seeks to provide a legal framework for the provision of assisted reproductive technology
services, prohibit certain practices in connection with assisted reproductive technology, regulate
surrogacy arrangements, protect the rights of parents, surrogate mothers, donors and children
born through assisted reproductive technology and establish an institutional framework for the
licensing and oversight of assisted reproductive technology facilities.

In accordance with the provisions of Article 118 (1) (b) of the Constitution and standing order
145(5) of the Senate Standing Orders, the Standing Committee on Health now invites interested
members of the public to submit any representations that they may have on the Bill by way of

written memoranda.

The memoranda may be submitted to the Clerk of the Senate, P.0. Box 41842-00100, Nairobi,
hand-delivered to the Office of the Clerk of the Senate, Main Parliament Buildings, Nairobi or
emailed to clerk.senate@parliament.go.ke and copied to healthcommittee.senate@parliament.
go.ke, to be received on or before Friday, 23 January, 2026 at 5.00 p.m.

The Bill and a digest that summarizes the contents and context of the Bill may be accessed on the
Parliament website at http://www.parliament.go.ke/the-senate/house-business/bills.

J. M. NYEGENYE, CBS,
CLERK OF THE SENATE.
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THE SENATE STANDING COMMITTEE ON HEALTH

THE ASSISTED REPRODUCTIVE TECHNOLOGY BILL, 2022
(NATIONAL ASSEMBLY BILLS NO. 61 OF 2022)

MATRIX OF STAKEHOLDERS SUBMISSIONS
Stakeholders:
Timothy Mugo Gakaria, Junior Embryologist
Strathmore Institute for Family Studies & Ethics
Center for Reproductive Rights (CRR)
Kenya Obstetrical and Gynaecological Society (KOGS)
Casablanca Declaration for the Universal Abolition of Surrogacy & co-signing international NGOs
La Manif Pour Tous (France)
Law Society of Kenya (LSK)
The Cradle, The Children Foundation
National Council of Churches of Kenya (N CCK)
10. Emma Sila, MSc Clinical Embryology
11. Enricah Dulo, Adv. (Legal Expert on Transfer of Parental Rights)
12. Winrose Njuguna, Advocate
13. Horn of Africa Youth Network (HoAYN)
14. Eugine Shimoka, Clinical Embryologist
15. International Coalition for the Abolition of Surrogate Motherhood (ICASM)
16. Protecting Life Movement Trust (PLMT)
17. Not All Gays (Ireland)
18. World Youth Alliance Africa
19. Ayieta R. Lumbasyo, Advocate / Fertility Law Centre
20. Commission on Revenue Allocation (CRA)
21. Dr. Sarita Sukhija, MD, Director, Mpyra IVF and Medical Center, Nairobi
22. Beatrice Namunyak John
23. International Coalition for Abolition of Surrogate Motherhood.
24. Mugane Kaburi
25. Ministry of Health (MOH).
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

Clause 2

STAKEHOLDER

Ministry of Health
(MOH)

PROPOSED

AMENDMENT

The definition of the term
“embryo” is convoluted.
As presently framed, the
definition is scientifically
problematic because:

a) “potential to develop
into a live born human
being” is subjective and
unverifiable;

b) it conflates biological
definition ~ with  legal
consequences;

c) it could be interpreted to
include embryos that are
not viable, creating
uncertainty; and

d) it does not align with

standard scientific
definitions used
internationally.

JUSTIFICATION/RATIONALE

In line with best practice in various
jurisdictions such as India, it is
preferable to adopt a simple and
scientific definition for clarity and
ease of interpretation. The Bill to
define the term “embryo” as
follows:

“embryo” means a developing or
developed organism after
fertilisation till the end of fifty-six
days from the day of fertilisation.

This definition is clear, objective,
and aligns with medical and
scientific understanding.

COMMITTEE
OBSERVATIONS

RECOMMENDATIONS

Agree

Ministry of Health

The term “intended parent”
is defined to mean a woman
or a couple who enter into a
surrogacy arrangement.
However, throughout the
Bill, the intended couple or
woman are used separately

The Bill needs to be clear on the use
of the terms “intended parent”,
“intended woman” and “couple”
and the context within which they
are used so as to prevent ambiguity.

Agree

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 3
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THE SENATE STANDING COMMITTEE ON HEALTH

COMMITTEE

> s F
CLAUSE STAKEHOLDER ,_#__Mmuﬂwm“mm?]_ JUSTIFICATION/RATIONALE OBSERVATIONS AND
7 : RECOMMENDATIONS
fertility, = gamete and
embryo  donation, or
surrogacy provided to
infertile and sub-fertile
individuals.
Clause 2 — | Center for | Replace the term | The Bill should not use “mother” Reject: The term mother and
Interpretation: Reproductive Rights | “surrogate  mother” with | while  defining  the surrogate SUrrogate mother are defined
Definition of | (CRR) “person acting as [ because the surrogate is not a gL A
“surrogate mother” surrogate” throughout the [ mother (as defined by the Bill)
Bill and amend the|during this process. The term
definition to: “person acting as surrogate”
“Person acting as | recognizes the person as a full
surrogate” means an adult | participant and serves as a reminder
person, not an intended |of the need to protect their human
parent, who enters into a | rights throughout the arrangement.
surrogacy agreement to
bear a child who will be the
legal child of the intended
parent or parents.
Clause 2 —|Kenya  Obstetrical | Delete the word “intended” | This ~ amendment  recognises Agree
Interpretation: and Gynaecological | so that the definition reads: | biological determinism (mother is
Definition of “mother” | Society (KOGS) “mother” means a female | always certain) as distinct from

parent.

legal parenthood which is catered
for by the definition of “intended
parent” as well as implied in
sections 27(2) and 34(1).
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THE SENATE STANDING COMMITTEE ON HEALTH

el PROPOSED | SRR EOMTITEE
CLAUSE STAKEHOLDER AMENDMENT JUSTIFICATION/RATIONALE OBSERVATIONS
definition of pregnancy for the intended | consistency within the Bill by
“traditional parents or couple. expressly recognising a form of
surrogacy” surrogacy already implied under
section 27(3).

Clause 2 —|Kenya  Obstetrical | Replace the word “coitus” | Updates language to align with /Agree
Interpretation: and Gynaecological | with “sexual intercourse”. | modern clinical standards and
Definition of | Society (KOGS) patient-friendly language.
“infertility”
Clause 2 —|Kenya Obstetrical | Change definition to: The current definition conflates fAgree
Interpretation: and Gynaecological | “oocyte” means immature | oocyte and ovum and inaccurately
Definition of “oocyte” | Society (KOGS) female egg cell produced | limits the term to natural ovulation,

by the ovary, which upon|which does not reflect ART

maturation may be capable | practice. This amendment aligns

of fertilisation. with established medical usage.
Clause 2 —|Kenya  Obstetrical | Revise definition to read: | The proposed definition aligns with {Agree
Interpretation: and Gynaecological | “ovum” means a fully | established reproductive biology,
Definition of “ovum™ | Society (KOGS) mature  female gamete, | specifying the ovum’s maturity and

produced by the ovaries, |origin, ensuring legal clarity and

that has completed meiosis | reducing potential  interpretive

and is capable of being | disputes.

fertilised by a sperm cell to

form a zygote.
Clause 2 —|Kenya  Obstetrical | Revise definition to read: | The revised definition preserves [Agree
Interpretation: and Gynaecological | “pre-implantation  genetic | scientific meaning and accurately
Definition of “pre-|Society (KOGS) screening” means a group |reflects clinical practice using
implantation  genetic of genetic tests used to |language that is accessible to non-
screening”’ evaluate the genetic health | specialists.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

covered for death and health

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

complications.

Clause 2 — | Protecting Life | The Act should put in place | The Act anticipates abandoned {Agree
Interpretation: Movement Trust | provisions to discourage | child and abandonment; it should
Definition of | (PLMT) and criminalise | discourage and criminalise such
“abandoned child” / abandonment instead of | acts instead of creating loopholes
“abandonment” creating loopholes. The | that are likely to encourage the ill.

fate of the embryo in case

of abandonment should be

clarified, as embryonic life

is protected by the Kenyan

Constitution.
Clause 2 — | Protecting Life | The definition of “child”| Constitutional alignment requires [Reject: life begins at
Interpretation: Movement  Trust |should align with the | recognising the embryo as a person [MPlantation and not upon the
Definition of “child” |(PLMT) Constitution; use “person” | from the point of conception. CRestlonorthe Smboyxy

not “human” and for

purposes of this Act should

mean embryo even before

infroduction  into  the

surrogate’s womb since

fertilization/conception has

happened.
Clause 2 — | Protecting Life | Drop “cohabiting” from the | Cohabiting is not allowed under the W&.mﬂ.“ courts have affirmed
Interpretation: Movement  Trust | definition and maintain [laws of Kenya and should be fcOhabitation as a form of
Definition of “couple” | (PLMT) “married” only.  The | dropped. .

definition should read:

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 9
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED

AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS .
RECOMMENDATIONS

Clause 2 - New|Ayieta R. | Insert definition: “Assisted | The term is mentioned in the Bill |Agreea
Definition: “Assisted | Lumbasyo, reproductive  technology | but not defined. It may be an egg
reproductive Advocate / Fertility | bank” means a facility | bank, sperm bank, embryo bank or
technology bank” Law Centre responsible for collection, | combination. Needs a definition for

storage and supply of | clarity.

gametes and embryos to

ART clinics and/or their

patients.
Clause 2 —| Ayieta R.|Amend to include: “and |Sets minimum level of education [Agree
Interpretation: Lumbasyo, who possesses any post-|and  skill requirements for
Definition of | Advocate / Fertility | graduate medical | embryologists. Embryologists are
“embryologist” Law Centre qualification or any degree |the  backbone of IVF/ART
(amended) in embryology or clinical | processes and should have

embryology from a | minimum education and expertise

recognised university with | levels like other professionals

not less than two years of | involved.

clinical experience or such

other qualifications as the

respective regulatory board

or council may propose.”
Clause 2 - New|Ayieta R.|Insert definition: “Sex | The terminology has been used in [Agree
Definition: “Sex | Lumbasyo, selection” includes any | the Bill and requires a definition.
selection” Advocate / Fertility | procedure, technique or test

Law Centre for the purpose of ensuring

or increasing the

probability that an embryo

will be of a particular sex.

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 11
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED

AMENDMENT

Clinical Embryology from
a recognised University
(full-time program with a
minimum of 4 semesters),
combined with at least
three years of human ART
laboratory experience.

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Clause 3

Ministry of Health
(MOH)

The provision that the Act
applies to “a medically

assisted reproductive
process whether or not the
process is  completed

outside the human body” is
unclear in its
extraterritorial application.

Clarify that the Act applies to all
ART services provided in Kenya
and to Kenyan citizens accessing
ART services abroad to the extent
specified in the Act. The application
should clarify on geography of
reach.

Agree

treat infertility. Surrogacy is the

Clause 4 — Objects of | Strathmore Institute | Reframe objectives to|The emphasis on access and Reject: the Bill already
the Act for Family Studies & | prioritize ethical limits, | enabling  environments risks [ecognizes the poRcipleofithie
Ethics child welfare, and dignity | prioritizing adult autonomy over pest imterestiofifhochild
over access alone. ethical limits. The child as a subject
of rights should be the primary
Clause 4(a) and (h)|consideration.
emphasis on access and
enabling environments
risks  prioritizing  adult
autonomy over ethical
limits.
Clause 4(b) — Objects | International Surrogacy should not be | Surrogate motherhood does not Reject
of the Act Coalition for the | listed among ART. Only

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 13
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THE SENATE STANDING COMMITTEE ON HEALTH

New Clause after
Clause 4 — Guiding
Principles

STAKEHOLDER

The Cradle, The
Children Foundation

PROPOSED

AMENDMENT

Insert new Clause 5
(Guiding Principles):

(a) the best interest of the
child born as a result of

ART procedures;

(b) Non-exploitation of
parties;

(c) Non-discrimination

including based on marital
status;

(d) Affordability of
procedures under this Act.

JUSTIFICATION/RATIONALE

The principles ensure that best
interests

are  observed in
interpretation of the Act, that parties
are not exploited, and that

procedures are affordable to all.

COMMITTEE
OBSERVATIONS
RECOMMENDATIONS

Agree

Clause 5

Ministry of Health
(MOH).

Assisted reproductive
services ought to be
regulated and administered
similar to other healthcare
services and other
specialized services.

The Kenya Medical Practitioners
and Dentists Council is a
professional body responsible for
the regulation of the practice of
medical practitioners and dentists. It
also registers specialist medical
practitioners. The government
policy direction presently is to
separate the regulation of services
from the regulation of practitioners
for uniform regulation in the
provision of all healthcare services

including assisted reproduction
services. The regulation and
administration of  healthcare

services is a function of the Ministry
of Health. The Bill should therefore

Agree

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 15
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

COMMITTEE
JUSTIFICATION/RATIONALE OBSERVATIONS AND
RECOMMENDATIONS

PROPOSED
AMENDMENT

regulation and law, and
shall ensure representation
of patients and the public
interest.”

Clause 5 — Regulatory | Timothy Mugo | Establish  a  dedicated | Regulation should not be vested in [Reject
Oversight Gakaria (Junior | Embryology physicians, gynecologists, or the
(Embryology Board) | Embryologist) Board/Council to oversee | KMLTTB, as embryology is a

licensing and registration, | distinct laboratory-based scientific

training accreditation, | profession.  External  (foreign-

scope of practice, and | trained) embryologists must register

ethical and disciplinary | before practising. Foreign

matters. Core membership | practitioners should be limited in

must  include  current | number.

practising Kenyan

embryologists. Both the

National ART Board and

all County ART

Committees must include

at least one practising local

embryologist.
Clause 5(3) — Staff of | Ayieta R.| Specify the composition of | The Bill eschews listing the {Agree
the Lumbasyo, the Council/Committee to | professions and qualifications of
Council/Committee Advocate / Fertility | include: two  medical management/staff of the oversight
(New Sub-section) Law Centre doctors with reproductive | entity. There must be minimum

health experience
(nominated by KMPDB);
two lawyers with ART
knowledge; one KNHRC

representative; two lay

standards  specified, including
persons with legal, embryology,
ethical, and other relevant expertise.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

responsible  embryologist
should be held accountable
and required to compensate
the affected parties.

JUSTIFICATION/RATIONALE

1s essential to maintain the integrity
and safety of ART laboratory
practice.

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Clause 6 — Functions | Kenya Obstetrical | Replace the word | Ensures internal consistency within {Agree
of the | and Gynaecological | “Council” with | the governance provisions of Part II.
Council/Committee Society (KOGS) “Committee”  throughout
Clause 6. Part II is about
the ART  Committee
established under section 5;
section 6 should therefore
refer to the Committee.
Clause 6(n) —National | Kenya Obstetrical | Insert the words “and | ART data is uniquely sensitive fAgree
database and Gynaecological | anonymised’ after | medical data. Explicitly requiring
Society (KOGS) “confidential”; anonymisation clarifies that the
database is for regulatory oversight,
“(n) establish and maintain | planning, and policy — not
a confidential and | individual tracking — thereby
anonymised national | strengthening  data  protection,
database = on  persons |public trust and constitutional
receiving ART treatment | compliance with the right to
services or  providing | privacy.
gametes or embryos for
use.”
Clause 6(p) and (q) — | Ayieta R. | Add functions: Ensures ethical surrogacy, [Reject
Functions of the | Lumbasyo, standardised requirements, and
Council (New | Advocate / Fertility | (p) Establish and maintain protects surrogates from
addition) Law Centre a  national  surrogacy | exploitation by agencies. Since the
agency for identifying, | Bill bans commercial surrogacy, a
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THE SENATE STANDING COMMITTEE ON HEALTH

o COMMITTEE
STAKEHOLDER HW—AWU—_“Ww?_WWAa JUSTIFICATION/RATIONALE OBSERVATIONS /
i RECOMMENDATIONS
amendments to insurance
legislation.
Clause 7 — Licensing, | Mugane Kaburi Establish independent | Concerns  about the capacity, [Reject
Regulation, and oversight bodies, | funding, and expertise of the
Oversight (General) transparent licensing | Directorate, especially at county
procedures, and regular|level. The Bill does not specify
audits of ART facilities and | minimum staffing, training
practitioners. Mandate | requirements, or mechanisms for
minimum staffing, training, | stakeholder engagement.
and capacity requirements | Comparative analysis  shows
for the Directorate and |effective  regulation requires
county authorities. independent oversight bodies as
seen in the UK’s HFEA.
Clause 8 Ministry of Health | Imposes significant | Delete specific funding obligations [Reject
(MOH) financial obligations on | contained in paragraph (a).
counties without clarity on
funding sources,
potentially violating
Article 6 of  the
Constitution on
intergovernmental
relations.
Clause 10 (1) —|The Cradle, The |Delete Clause 10(1) and | While Clause 10(1) protects donors /Agree
Consent for use of|Children Foundation | substitute to read — from having gametes used without
reproductive material consent, there is no protection for
“10. (1) No person shall | women who may be inseminated
make use of any human | with sperm they have not consented
reproductive material for [to. Cases have emerged where

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 21




zz abed | suoissiwgns Jspjoysyels - 2Z0z ‘IIla ABojouyoa | aAnonposdsy palsIssy — XUjepy

‘uononnsap  pue  sso]  oAiquid
9]qe29s210]  smoO[je  spien3ajes
Jo ooussqe oy cpajuejdur oq
IoAdu [[Im Auew Fuimouy soKiquio

‘uonejuedun
1oy Amunyroddo ojqeuosess
® papiojje oq pajeaId

oldnjnu Sunesrd wo SAIAI YV | oAiquie A19Ad jey) axmbay SOAIqUID JO
‘Pue ue 03 suedw e se UONONPOId | ‘UONLBAID OAIQUIS UO S)ILuI| eOL Y douel|[y | Suidoay pue ‘uoneaid
oargy OAIqUIe  sasifeuliou i 9YJ |[eouswnu  joms  osodur Ino x PHOM @SN — [I esng)

"9Al[E I95U0] ou

ST oym uos1ad B JO juasuod

3y} Jo siseq 3y} uo pajeSou

9q jou pnoys uoniqyoxd

"uloq a1e Aoy uoym | oy (D11 asnejo

PIIY0 JeY} JO 9180 a)e) 2[qB oq P[NOM (Ul JUISTOD  PIWLIOJUT

Oym pue 9AIe ale oym sjualed | UA)LIM B USAIS peY [RLISjRW

0} UwIoq 2q P[IYd> 9y} eyl 9JejdIp |y} JO IOUOP 2y) SSI[un,,

AJ[eap1 p[nos pIIyo oY) JO siseloul | spiom  oyy  Sumopep Aq

1S9 "PIIYo 2y} Jo siserdqul 3saq oy ur | payiqigoxd Ajny aq pnoys

10U ST [eLd)ewW dAnONpoIdal ueumy | [eLLjew aAnanpordar (HOW)

2213y JO 9SN snoumy-jsod 1oy JUIMO[[Y | UBWINY JO SN SNOWMY-}SOJ | B JO ALSIUI 11 asne[)

SNOILVANANINODHY
OILYAYASdO
JALLININOD

'S, 10UOP P2AJUASUOD 3]
10 s pueqsny 112y} Uey) Iayjo uuads
[IM  UOWIOM  2)BUIISSUI  SI0JOOP

ATVNOILVI/NOILVOIJALLSAr

. Pasn aq 0} [eLIRJRL
aanonpoidar orroads ot
0} JUISUOD PAULIOJUT UJILIM
UDAIS  Sey  uONRUIIASUI
3uloSiopun uewom oy (q)
puE fasn yons 0} JuUasuoo
PAULIOJUT U)JLIM USAIS sey
[eLI9)eW 3Y) JO J0uop aY) (B)
— SSO[UN UBWIOM B
Suneurwasur 10y 10 okiquis
ue Funean jo asodmnd oy

INTNANTNY
aiasodoud

JAATOHAAVLS

asavio

HLTV3H NO 33LLINNOD ONIAONV.LS 31VYN3S IHL




THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

conflicting  with  constitutional
protections for life under Article 26.

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

New Clause 11 -
Prohibition on
sale/transfer of

gametes abroad

The Cradle, The
Children Foundation

Insert new clause: “The
sale or transfer of gametes
and embryos to any party
outside Kenya shall be
prohibited except in the
case of transfer of a
person's own gametes and
embryos for personal use.”

Safeguards against
commodification and exploitation
of human reproductive material.
International trade raises significant
ethical, legal, and public health
concerns including trafficking risks
and loss of donor protections.

IAgree

Clause 11 / Clause 2 —
Gametes as Property
of  the Couple;
International Transfer

Dr. Sarita Sukhija,
MD, Director, Myra
IVF and Medical
Center, Nairobi

The gametes of a couple are
their property and should
be permitted to be
transferred anywhere in the
world as required by their
circumstances.

Couples may need to transfer their
gametes internationally due to
medical, personal, or logistical

circumstances. A blanket restriction
on international transfer would
infringe on their reproductive
autonomy and property rights over
their own biological material.
Appropriate safeguards for
international transfer should be
prescribed rather than an outright
prohibition.

Reject

Clause 12

Ministry of Health
(MOH)

The clause ought to set out
some of the medical or
health grounds that may
necessitate the use of
assisted reproductive
technology services. There
is also need to prescribe

As presently framed, the clause may
be subject to misuse and abuse
especially by persons who do not
have infertility issues but who
assisted reproductive technology
services just because such services
are available.

Agree
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THE SENATE STA

NDING COMMITTEE ON HEALTH

:

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

medicine
which is allowed in some

experimental

jurisdictions including
India. Subsection (1)(c)
prohibits “speculative and

JUSTIFICATION/RATIONALE

d) commercial surrogacy.

COMMIT
OBSERVATIONS
RECOMMENDATIONS

of the child.”

commercial purposes,”
which is undefined.
Clause  13(1)(c) —|Ayieta R. | Delete the phrase “purely [It is discriminative especially for {Reject
“Purely speculative” | Lumbasyo, speculative”  from  the |persons who for non-medical
purposes Advocate / Fertility | prohibition. reasons wish to delay starting a
Law Centre family, since gamete (egg and
sperm) banking is now
commonplace. However, age of
starting family should also be
considered for the best interest of
the child.
Clause 15(1) — | Center for | Amend clause to add the | The addition of “and” will make the fAgree
Gametes from | Reproductive Rights | word “and” to read: “and informed consent of the child the
children (CRR) with the informed consent | primary consideration prior to

collecting sperm or ova. In line with
international principles on best
interests and participation, parental
consent should only be supportive
of, and not override, the child's
informed consent.

Clause 15 — Gametes
from children

Strathmore Institute
for Family Studies &
Ethics

Restrict gamete collection
from children strictly to
therapeutic reasons, not for

While the prohibition on obtaining
gametes  from  children s
commendable, it should be

Reject

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 25



9z abed | suoissiuans Japjoysyels — 220z 'lilg ABojouyoa | aanonpoidsy paisISsy — Xuiey

"SOTUIO SSOIOE 9[qISSAV0E
sauysida1 ojqeredorajul ‘pasijenuad
moyim [eonoerduat st 2ouerduiod

apnjou] "JUSWIADIOJUD
pue 3uuojUOW 9AI}OJJS
2INSUD 0} ‘SAMI[IOR] PASUDI]
[1e Aq Sumodax L1ojepuewn
s ‘Ansidar 1o aseqejep
o)jedouns  pue  JIouop

mq As1j0d punos sie (SJUsWITe €) | [E1NUD © JO JUSWYSI[QRISS syiu] Ao
AseSouns pue ‘(1) sSurjqrs ‘(sown | a1y 10j ap1aoxd AJe00APY | EJomms/3urjqis/iouo(]
1oofoy 01) UONBUOP UO SUONDIISAI 9y |0} 8] uonoas puedxy | ‘eunSnly asoruip |—  (1)81 uonoag
“SJ1 uewiny
"UI0UOD [B33] pUB (JO SSO] oY}  A[[BnuUasse
[e1ow jo 300[qns e se jnq ‘Ajadoad |s1 yomym  ‘sso]  oAiquid
10 [eLIdJRW [20130[01q SB J0U 0AIqUIA | A[qBISAIO] syuad
UBWINY O} Jeal) ISNUI YIOMAWRI] (UBq € JO 20UISqe oy
e8s]  Auy "u0NeA1831d0AId | ‘uoneArasardoAn wo sy
auapul Supysu 03} (10198 pue sofiquio snydins soryIy soAiquio
10 ‘uonEMp JoQUINU UO SHWI] JEJ[O | JO UONEAId uo uoniqyoxd | % saipmyg Afrwe 1oy | snidimg ./  o3eio)s

1oafoy TOWMIM 0FeI0)S OAIqUID  S)ULIRJ | Tea[o e 0Nponu] | AMIPSU] dlowyleng | okiquyg — 9] Isne[)
. uononpoirdar
aAnemoads 103  paou
ay) moys o3 podal [eorpawu
B sey pue Fuesunod
'$9ouanbasuoo | pue sisAjeue [eoidojoyoAsd anua) me]
pue sa0I0yo 3y} JO paunojul | suoSIopun sey | AI[II9 / 21B00APY
Ay st Jouru oy Jey) 2mMSUD |Iourw Ay} IdYe A[UO pue, ‘oAsequing u29Jy31a Jopun
2213y PUB $53001d 913 JO asnqe proae o, -aseryd o) ppv | Y eRIAy | 1ouo( — ([)S| 9asne[)

SNOILLVANAININODTY
NV SNOILVAYASdO
JALLININOD

‘uoneyofdxa woly sourw prengajes
0} suosea:1 onnaderay) 0) pejoLsal

A TVNOILVI/NOLLVOIALLSOL

‘' 2y3 £q pa3sa33ns se
asn aIminj 1o uonealssaid

INTINANTNY

agsodoyd

JAATOHAM VLS

ASAVIO

HLTV3H NO 33L1INWOD ONIONVLS JLVN3S IHL




THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

regulatory breach
provisions for non-
compliant clinics.

IFICATION/RATIONALE

COMMITTEE

OBSERVATIONS AND
RECOMMENDATIONS

Clause 19(1) — Cryo
bank age limits for
gamete collection

Kenya Obstetrical
and Gynaecological
Society (KOGS)

Insert the word “donor” to
distinguish donor gametes
from patient gametes. Add
new sub-clause

(c): “gametes from male
and female patients, where
such gametes are collected
and preserved for that
patient's future personal use

on medical  grounds,
including  for fertility
preservation necessitated
by  disease,  medical

treatment or other clinically
indicated circumstances.”

Clarifies the scope by
distinguishing gamete donation
from  patient-specific ~ gamete

collection for medical necessity.
Treating patients requiring fertility
preservation (e.g. cancer patients)
as “donors” would be clinically
inaccurate and could restrict access
to necessary care.

Agree

Clause 19 / Clause 18
— Age and Donation
Limits for Egg Donors

Dr. Sarita Sukhija,
MD, Director, Myra
IVF and Medical
Center, Nairobi

The egg donor should be
between the ages of 23 and
35 years and should be
permitted to donate on a
maximum of 5 to 6
occasions, irrespective of
marital status.

Prescribing a clear age range and
donation frequency limit for egg
donors safeguards donor health and
prevents over-exploitation. The
limit should apply regardless of
marital status to ensure consistency
and equality of treatment.

IAgree

Clause 19 / Clause 18
— Age and Donation

Dr. Sarita Sukhija,
MD, Director, Myra

The sperm donor should be
between the ages of 23 and

A prescribed age range and
donation frequency cap for sperm

Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

unnecessary and inconsistent with
established ART practice.

COMMITTEE
OBSERVATIONS
RECOMMENDATIONS

Clause  20(1)(c) - |Protecting Life [ Stem cell and zygote | Research provisions risk abuse of Reject
Research on stem cells | Movement Trust | research opens a door for | the ART process. The Act should
and zygotes (PLMT) malpractice and abuse of | remain focused on its stated purpose
the process. This Act is for | of supporting infertile couples.
supporting infertile couples
to get children, not for
research.
New Clause — Gamete | The Cradle, The | Provide for gamete storage | Accommodates evolving medical Reject
storage period Children Foundation | of 20 years with possibility |and  social needs.  Ensures
of extension by the|individuals facing circumstances
Directorate on reasonable [ such as chronic illness are not
grounds  (e.g.  chronic | disadvantaged by rigid timelines,
illness). Pending | while protecting reproductive rights
applications prevent | and individual autonomy.

premature disposal.

Clause 22 — Right to
ART / Access

Strathmore Institute
for Family Studies &
Ethics

Replace “right to ART”
language with regulated
access subject to ethical
and child-centered
safeguards. Access to ART

Language of a “right to assisted
reproductive  technology” risks
implying entitlement to a child. A
family (complete with a mother and
a father) is the best institution for

irrespective  of  marital | the raising and care of a child.
context undermines the | Article 53, Constitution of Kenya
family as the natural |2010.

environment for

procreation.

Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED

AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Clause 23(4) / 29 —|Not  All  Gays | Declare any  abortion-| Any prohibition on termination [Reject
Surrogate barred from | (Ireland) control clause void as|contracts away bodily autonomy,
abortion contrary to public policy. | effectively compelling gestation for
All clinical decisions must | third parties and exposing women to
rest exclusively with the | serious health and rights violations.
pregnant woman and her
treating clinicians.
Clause 23(2)  —|Kenya Obstetrical | Amend: In clinical practice, only embryos Agree
Consent on ownership |and Gynaecological | (a) to add the words “and (not individual gametes) can be
of  gametes and | Society (KOGS) embryos” after the word |counted and transferred. Gametes
embryos “gametes”; are inseminated. “Implantation” is
(b) Replace the word|what occurs subsequently in the
“gametes” with the word | uterus when the embryo attaches to
“embryos” and |the  uterine  lining.  These
“implanted” with the word | amendments  reflect  accurate
“transferred”; clinical terminology.
(¢) Add the words “and
embryos” after “gametes”
in sub-section (c).
Clause 24 Ministry of Health | The clause allows the | This criteria is unnecessary as the |Agree

(MOH)

collection of information
from donors including
physical  characteristics,
family history, professional
qualifications and skills.
Care should be taken in this
aspect so as not to
encourage selection of
gametes or embryos based
on the positive or popular
attributes.

same may be abused.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED

AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Consent to Article 26(2) provides that the life
Implantation of a person begins at conception.
Once fertilisation has occurred and
an embryo 1is created, it is
constitutionally protected.
Permitting withdrawal of consent to
implantation  after  conception
effectively sanctions the
termination or denial of the
continued development of life, in
total violation of the right to life
guaranteed under the Constitution.
Clauses 27-35 —|Strathmore Institute | Remove surrogacy | Altruistic surrogacy as provided in [Reject
Surrogacy provisions | for Family Studies & provisions completely. | the Bill risks being commercialized.
(General: Remove | Ethics Surrogacy (including | To  prevent the risk of
entirely) altruistic) separates | commodification, the Bill should
gestation from | include a statutory schedule of
motherhood, commodifies | permissible expenses. Derived from
women's  bodies, and |the South African case of Ex Parte
fractures  maternal—child | WH (2011).
unity.
Clauses 27-35 —|Casablanca Renounce any provision | Ethical surrogacy does not exist, [Reject
Surrogacy provisions | Declaration for the authorising or facilitating | Surrogacy is always based on:
(General: Prohibit all | Universal Abolition surrogacy, even under the | contractual use of a woman’s body;
forms) of Surrogacy & co- | guise of ethics or altruism, planned separation of child from
signing international |and  explicitly  exclude | birth mother; and transformation of
NGOs surrogacy from the scope of | pregnancy and child into objects of
the law. agreement. The TUN  Special
Rapporteur on violence against
women called on States to condemn
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

post-birth court process
after a cooling-off period
with  freely revocable
consent and a best-interests
assessment.

JUSTIFICATION/RATIONALE

payment hinges on immediate
surrender, the structure resembles a
sale of a newborn.

COMMITTEE
OBSERVATIONS
RECOMI

AND
NDATIONS

Clause 27(3) — No
genetic connection /
Relinquishment of
parental rights

Center for
Reproductive Rights
(CRR)

Delete Clause 27(3).

This provision is unclear and
appears to contradict Clause 27(2)
and Clause 34. It suggests a court
order would be required to transfer
parental rights even where there is
no genetic link between the
surrogate and the child, or the
intended parents and the child.
Transfer of parental rights can be
covered under Clause 27(2) and the
surrogacy agreement.

Agree

Clause 27(3) — No
genetic connection
(Regulatory
framework)

Kenya Obstetrical
and Gynaecological
Society (KOGS)

Amend to bring “no genetic
link” surrogacy under strict

regulatory and judicial
oversight:
“Where the surrogate

mother or intended parents
have no genetic connection

with the child, such
arrangements may be
permitted  subject to
approval by the ART
Committee, which shall

oversee and regulate the

The current drafting acknowledges [Reject: no genetic link

no-genetic-link surrogacy but fails
to situate it within a structured
ethical and regulatory framework.

The amendment imposes strict
conditions ensuring these
exceptional  arrangements  are

subject to regulatory and judicial
oversight,

surrogacy should be
completely prohibited. Parties
can utilize adoption instead.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND

: RECOMMENDATIONS
Clause 27 / Clause 18 | Dr. Sarita Sukhija, | The surrogate should be|A defined age range and strict Agree
— Age and Frequency | MD, Director, Myra | between the ages of 25 and frequency limit for surrogates is
Limits for Surrogates |IVF and Medical |38 years and should be necessary to protect surrogate
Center, Nairobi permitted to undertake a|health and wellbeing. Limiting
maximum of 2 surrogacies. | surrogacy to two arrangements
reduces the physical and
psychological burden on the
surrogate and helps prevent
exploitation.
Clause  28(a) —|Kenya Obstetrical | Amend to read: Expanding eligibility to include /Agree
Eligibility: ~ Kenyan |and Gynaecological | “(a) is a Kenyan or a lawful | lawful  residents ensures that
citizenship Society (KOGS) resident of Kenya. intended parents who live and work
in Kenya, including non-Kenyan
(b)The Committee may | spouses of Kenyans, are not unfairly
make regulations and | excluded. The qualification
prescribe safeguards for | empowers the Committee to
cross-border surrogacy | regulate cross-border surrogacy.
arrangements to ensure
compliance with Kenyan
law.”
Clause 28(a) —| Mugane Kaburi Revise to permit access|The exclusion of foreigners from [Reject
Eligibility: Nationality regardless of nationality. | ART effectively bans fertility
restriction The restriction to Kenyan | tourism but also excludes lawful
citizens raises questions | residents. Comparative jurisdictions
about the right to health for | such as South Africa permit access
non-citizens ordinarily | for foreigners subject to oversight.
resident in Kenya, as
recognized in the Social
Health Insurance Act,
2023.
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THE SENATE STANDING COMMITTEE ON HEALTH

COMMITTEE

CLAUSE STAKEHOLDER Hﬂ_ﬁ”uﬂ.ﬂ,ucm_z_.mml,_, JUSTIFICATION/RATIONALE OBSERVATIONS AND
; : RECOMMENDATIONS
income and must be
declared.
Clause 28 — Intended | Commission on | Recommendation: The | To align with freedom from non- [Agreea
Parents: Age Bracket |Revenue Allocation | rationale for the age bracket | discrimination as espoused under
(CRA) of 25-55 years for persons | Article 27 of the Constitution. An
intending to use ART is|arbitrary age restriction that is not
unclear and should be | clinically justified may amount to
removed or left open to |unjustifiable discrimination.
avoid discrimination.
Clause 28 — Intended | Law  Society  of | Amend the minimum age | The ideal minimum age for access fAgree
Parents: Minimum | Kenya (LSK) requirement under Clause |to ART is 18, the age of legal

Age Requirement

28 from 25 years to 18
years.

adulthood in Kenya. The current 25-
year  threshold is arbitrary,
discriminatory, and  medically
unjustified. It unjustifiably limits
reproductive autonomy and the
right to health under Article 43 of
the Constitution. Safeguards for
younger adults should rely on
medical assessment, not an arbitrary
age bar.

Clause 28 — Maximum
Age Limit for
Intended Parents
Undergoing IVF

Dr. Sarita Sukhija,
MD, Director, Myra
IVF and Medical
Center, Nairobi

A maximum age limit
should be set for both the
husband and wife who may
undergo IVF treatment.

Prescribing an upper age limit for [Reject

intended parents undergoing IVF is
necessary on medical grounds to
protect patient health and to ensure
the welfare of any resulting child.
Advanced parental age carries
recognised clinical risks for both the
patient and the child.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

Ministry of Health

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE

OBSERVAT
RECOMMEN

S AND
ATIONS

if not possible, at least one
commissioning parent, or
in case of a single person,
their gamete.

with no genetic link can adopt
instead. Prevents child trafficking.

Clause 30 The provisions on|Issues such as prohibitions of fAgree
(MOH) surrogacy agreement are|smoking, among other would best
too prescriptive and yet|be addressed in the surrogacy
such agreements are made | agreement itself rather than being
between two consenting | prescribed in law.
adults and without vitiating
factors.
Clause 30 — Transfer | Strathmore Institute | The law should provide for | The premise that the child is|Reject
of legal parentage | for Family Studies & | an appropriate procedure | automatically the child of the
(post-birth consent) | Ethics requiring the surrogate | intending parent(s) is flawed and
mother, post birth, to freely | undermines the surrogate mother’s
confirm or revoke her | welfare. This aligns with the Verona
consent that the intended | Principles (2021), para. 10.5, and is
parent(s) have exclusive|in line with the UN Human Rights
legal parentage. She should | Council ~ Special Rapporteur’s
provide consent without | Report (2018).
financial consequences.
Clause 30(3)(j) ~—|Ayieta R.|Add requirement: the | Genetic link avoids ‘“creation” of jAgree
Genetic link | Lumbasyo, conception of the child | children with no genetic links and
requirement for | Advocate / Fertility | shall be effected by use of | no genetic parents. Gestational
surrogacy (New | Law Centre gametes of both | surrogacy is fertility treatment for
addition) commissioning parties or, | those with uterine problems. Those
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THE SENATE STA

NDING COMMITTEE ON HEALTH

_

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

Delete Clause 30(5) in its

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

agreement.”

Clause 30(5) — Pre-|Kenya Obstetrical The clause introduces significant A8ree
approval checks by |and Gynaecological entirety. procedural  bottlenecks  through
Council Society (KOGS) subjective pre-approvals without
clear standards, creating delays and
uncertainty. Regulatory objectives
are  better achieved through
licensing, professional standards,
contractual safeguards and
insurance regulation.
Section 30(5)(c) — | Winrose Njuguna, | Amend to provide that Requiring insurance coverage for fAgree
Insurance cover | Advocate insurance coverage ends | five years post-birth is inconsistent
duration five years after birth unless | with the Act’s allowance for a
the surrogate enters into surrogate to enter a npew
another surrogacy | arrangement  after two  years,
arrangement within  that | creating ambiguity on coverage
period, in which case the | overlap.
new intended parents take
out a new policy
discharging any prior
overlap.
Clause 30(6) — Court | Center for | Amend to include a sub-|Ensures the surrogate can initiate Agree
applications on | Reproductive Rights |clause (c): “(c) The | court action to compel performance
surrogacy matters (CRR) enforcement of  any|of obligations, particularly
provisions of the surrogacy | regarding payment of medical

expenses and provision of medical
cover.

Matrix — Assisted Reproductive Technology Bill, 2022 — Stakeholder Submissions | Page 43



by ebed | suoissiwgng Japjoysies — zz0z 'llig ABojouyoe | sananposday peisIssy — XUjBI

SOIUI[O 1peay 2anonpoidar

p[nom uoniqiyoid jexuelq V7 "Somuio
L4V pue soefouns udamiaq

pue ‘sjuared papuajur pue sajeSorms

U39M]2q SOLIBIpOULId)UI [BUOISS9F0d

uoniqryoid oy) Sururejar
Aym SjuawagueLe
dJeuIpI00d  0)  sauafe

satouade AoeJoims

PaISISSE 243 0} par AoeSoums pasueol] jruuad 9JBJ0APY |JO uonesijeunuL))
3q pInoys serouae oy :o0dy| SB 2AIeS  sopuade  Aoefoumg |0y ([)[¢ uwonods jyerpay | ‘eundnlN  ssomurpm [—  (])[¢  UON0Ig
‘$ajegonms 10J uonosajoid
ou pue omowey ArojenSar ‘sjuared
019Z T[JIM  SJIOUASE 2I0W  JO | pIpuaiul  puB  S9JBOOAPE
Surwooysnui punoigiapun 03 pes] | ‘sojedouns ‘SoTu[o
Aew osudon 01 Suipie -osnradxa | AI[II0) UsaMIaq UIf oY) SB
[earur|d s s[euol1ssajoid | 9jo1 [eanLod e Aeyd sarouady
[eolpatr  are  sjuede  Jwog [ydwmno  wey) Suruueq (s1yBny
Jjouueo sq] ARy syusuuiodde o) | uey) 1oger soULSY  JO | [RjusIRd JO IOJSURI]
sojedorms JuiAuedwoooe Furpnjoul | uonengar pue Suisusoij oy (o yadxyg  [eSo)

2213V

SQOIAIOS  [RONLID I9JJO SoULdyY

103 dpraod pinoys yjig oy,

APV ‘O[ng YeoLug

soouady — [¢ asne[)

"218D JUSIN JWINSSE 0} 2JB)S AU}
pue spejidsoy Suraea] ‘Kjiqisuodsal
[euazed spoy jnpe ou ‘(sajdyjnuw

JuaumIuopuEqe
loy  sapeuad  [eurWILIO
pue  spunj = paMOIOSd

£q paxyoeq ‘pIemuo Jojsuen
okiquid woi  S)npe
SuuoIssIuIod uo AjyIqer
[e19A9s pue juiol ‘joins

9jegowumns Jo

10 Ayiqesip o} anp “3+9) ppyo 2y | esodwy -aFejusred jmejop (puerax) |juepuadap [eSa] ® j0U
1ofoy UOPUBQE synpe Suruorsstwod jJ | dus Ajpandwe-aid jou o [sken v 10N [PIUD - (9)og asne[)
‘uonesni|
Ared-pip 10 sAnemoads sjuaasid (SHOI) £e1008
pue ‘penuos jo Ayaud pue Surpuess ‘.[PaAJoAur sanaed oy, | [eor30j002eukn) pue | Surpue)g :suoneordde
sa18y| [839] Jo soidwund ypum sudy | yim  uosiad v, soepdoy | eomeisqo eAuoy] | 1IN0y — (9)pg asne)

SNOILVANININODTY
NV SNOILVAYASdO
JALLININOD

ATVNOILVI/NOILLVOIALLSOC

INTNANITNY
aiasodod

dAATOHIIAVLS

ASAVTIO

HLTV3IH NO 33LLINNOD ONIAONVLS JLVYN3S JHL




THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

COMMITTEE

JUSTIFICATION/RATIONALE OBSERVATIONS AND

3

against  unlicensed or|be counterproductive, resulting in
exploitative  commercial | operational chaos and increasing
activity. risks of unregulated or informal
arrangements.
Clauses 30-31 —|Dr. Sarita Sukhija,| Where embryos are|A clinic that receives embryos from [Reject
Agency MD, Director, Myra | brought to a clinic by an|an agency is not in a position to
Accountability for|IVF and Medical | agency, the agency should verify the provenance or chain of
Embryos Center, Nairobi be held accountable for|custody of those embryos. Placing
those embryos, not the|liability on the agency — which
clinic. procured and handled the embryos
— allocates responsibility
appropriately and  incentivises
proper handling and record-keeping
by intermediaries.
Clause 32 Ministry of Health | Subsection (1) lists | Replace with clear prohibitions on: /Agree
(MOH) prohibited commercial |a) operating an unregistered
activities, including | surrogacy organization;
running a “racket” or|b) advertising commercial
“organised group” — terms | surrogacy;
that are vague and|c) selling embryos or gametes for
unprofessional in | surrogacy; and
legislation. d) importing embryos for
commercial surrogacy.
Clause 32 — Altruistic | Strathmore Institute | Even “altruistic” surrogacy | Surrogacy offends the dignity of the [Reject

surrogacy

for Family Studies &
Ethics

fails to eliminate inherent
exploitation and
objectification.

woman by separating her from the
child she carries and reducing her to
a means for the desires of others.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

Clause 33(1)(b) and
(c¢) — Termination of
surrogacy agreement

STAKEHOLDER

Kenya Obstetrical
and Gynaecological
Society (KOGS)

PROPOSED

NDMENT

For (b), delete “a fertilized”

and add “an”: “before the
transfer of an embryo”. For
(c), delete “the fertilized”
and add “an”: “before an
embryo is implanted”.

JUSTIFICATION/RATIONALE

An embryo is an already fertilised
and developing egg. These
amendments correct a technical
Inaccuracy.

COMMITTEE
OBSERVATIONS
RECOMMENDATIONS

Agree

Clause 34 (3) (b)

Ministry of Health
(MOH)

Clause 34(3)(b) should be
deleted. The clause makes
provision for the use of
assisted reproduction
technology services and
surrogacy services where
there is no genetic link
between an intended parent
or

The Bill should not permit the use
of assisted reproduction technology
services and surrogacy services
where none of the intended parents
are related to the child to be born.
Genetic link is vital in ensuring the
best interests of the child gametes or
embryos, as the case may be.
Requiring a genetic connection
between the child and the intended
parents protect Kenyans against
coercion, human trafficking, and
commercial abuse of economically
vulnerable women.

Agree

Clause 34(3)(b) — No
genetic connection
parentage

Kenya Obstetrical
and Gynaecological
Society (KOGS)

Delete in entirety.

Permits surrogacy arrangements in
which the child has no genetic link
to either the surrogate or the
intended parents, creating legal
ambiguity  around  parentage,
inheritance, citizenship and identity
rights. Deleting safeguards the best
interests of the child.

Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

legal advice, and ongoing
support. Model Clause:

“A surrogate mother shall
be entitted to fair
compensation  including
medical expenses, loss of
earnings, and reasonable
remuneration for physical
and emotional labor.”

:Hm,_,:u_ﬁ ATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Clause 34 / Surrogacy | Dr. Sarita Sukhija, | There should be a| Without statutory ~ minimum /Agree
— Insurance  and | MD, Director, Myra mandatory insurance cover | standards for insurance and
Minimum IVF and Medical | policy for surrogates and a compensation,  surrogates  are
Compensation for | Center, Nairobi minimum  compensation | vulnerable to exploitation by
Surrogates amount should be fixed by | intermediary agencies. Mandatory
regulation to avoid | insurance  provides financial
exploitation by agencies. | protection in the event of medical
complications, while a regulated
minimum amount ensures fair and
transparent treatment.
Clauses 34 -35 —|Not All  Gays |Establish a Central Origins | Limiting disclosure to a late-life {Agree
Donor-conceived (Ireland) Register  ensuring  on- | check to avoid marrying a sibling
disclosure demand access to non-|denies broader identity rights and
identifying data from birth | medical-history access. Children
and earlier access to|should be informed of
identifying  data  for | circumstances of their birth by age
identity, medical, and |seven.
kinship reasons - not

merely consanguinity.
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED®
AMENDMENT

standards, regulatory
approval, and documented
informed consent.”

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
MENDATIONS

Clauses 3842  —|Strathmore Institute | Strengthen the child’s right| The child’s right to identity and {Agree: this can be achieved
Child's right to identity | for Family Studies & [to  identity, including | genetic origins is inadequately [through banning of no-genetic
and genetic origins Ethics access to genetic origins at | protected in donor conception link surrogacy
maturity. contexts.
Clause 38(1) —|Kenya Obstetrical | Replace “Council” with | Ensures consisatency with the {Agree
Register (Replace |and Gynaecological | “Committee” to align with regulatory  structure established
“Council” with | Society (KOGS) the governance structure | under the Act.
“Committee”) under Part II.
Clause 38(3) —Record |Kenya  Obstetrical | Delete Clause 38(3) in its | Primary medical records should be {Agree
retention by Council |and Gynaecological entirety. retained by licensed ART facilities
Society (KOGS) under defined professional and
data-protection  standards. The
regulator’s role should be limited to
oversight, audits and anonymised
data, avoiding unnecessary
centralisation of sensitive patient
records.
Clause  38(4) —|Kenya Obstetrical Replace “surrogacy clinic” | Surrogacy is just one component of fAgree
Document and Gynaecological | with “fertility clinic”. ART services delivered through
preservation Society (KOGS) licensed fertility clinics. Ensures
(“surrogacy  clinic” terminology consistency and avoids
terminology) creation of artificial or fragmented

categories of regulated facilities.
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THE SENATE STANDING COMMITTEE ON HEALTH

'CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

surrogacy to know the identity of

COMMITTEE
OBSERVATIONS
RECOMMENDATIONS

Provision to read: “The | their birth parents. Aligns with the
Council may provide |[FIGO position statement on
information to a minor | surrogacy.
where it is satisfied that the
child is of sufficient
maturity to understand the
information and its
implications.”
Clause 40 — Access to |Kenya  Obstetrical Replace “Council” with | Medical necessity is already fAgree
information by minors | and Gynaecological | “Committee” and delete | addressed under Section 40(1).
Society (KOGS) sub-clause 40(2)(a) in its | State-mediated  disclosure  of

entirety.

conception history to minors raises
privacy, consent and child-welfare
concerns, making this provision
unnecessary and intrusive.

Clause 48

Ministry of Health
(MOH)

The clause provides that
after the expiry of ten years,
gametes or embryos will be
allowed to perish where
they remain unused. This
raises a serious policy
concern in terms of the
destruction of embryos
which are already viable for
implantation.

The Bill further does not set
out clearly how this aspect
of perishing will be

Some jurisdictions make provision
for the donation of embryos for
research for therapeutic purposes.
This is because destruction of
embryos raises morality concerns in
relation to the sanctity of human
life.

Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED

AMENDMENT

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATIONS AND
IENDATIONS

Clause 45 — | Commission on | Recommendations: (i)|For clarity and ease ofjAgree
Application for a|Revenue Allocation |Prescribe a form for implementation. A  prescribed
Licence (CRA) application  under  this | application form and clear licence
provision,  given  the|duration period are necessary to
sensitivity and | ensure consistent and transparent
conditionalities of the ART | administration of the licensing
process; (ii) Specify the | process.
duration of any licence
granted under Clause
45(3).
Clause 49 — Grant of | Commission on | Recommendations: For clarity and to avoid overpricing [A8ree
Licence Revenue Allocation (i) Indicate the | of services. User fees should
(CRA) timeline within | generally be proportional to the
which the | cost-of-service provision, not to the
Council will act | Council’s overall operating costs.
on an
application for a
licence;
(i)  Under Clause
49(6), substitute
the phrase
“costs of
performing all
its  functions”
with “cost of
offering the
licensing
service”.
Clause 50 Ministry of Health | The use of the term|For clarity, the terms “cryobank” {Agree a
(MOH) “Supervisor” is vague. The | and “assisted reproduction
Bill already defines and
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

JUSTIFICATION/RATIONALE

clear, precise, and unambiguous. A
general penalty clause offends these
principles. The Bill addresses
serious offences that demand
heightened precision. A general
penalty clause introduces excessive
judicial discretion, increasing the
risk of arbitrariness or
inconsistency. It would also be
inconsequential given that the Bill
already prescribes specific penalties
for each offence.

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Section 58 Winrose  Njuguna, | Amend section 58(1) to Regulation-making  power  is jAgree
Regulation-making Advocate require (“shall” instead of | permissive rather than mandatory.
power “may”)  the  Cabinet|Given the technical and ethical
Secretary to make | complexity of ART, leaving
regulations  within  a|regulation-making to discretion
defined timeframe, in | may undermine the effectiveness of
consultation ~with  the|the Act. Without regulations,
Council and key | primary  legislation may be
stakeholders. insufficient to operationalise key

provisions safely.

Clause 58 (1) Ministry of Health | Some of the issues that are | Best  practice  dictates  that /Agree a

(MOH) to be provided for in|substantive issues are  best

subsidiary legislation are
too substantive and need to
be addressed in the
substantive provisions of
the Bill. These include the
eligibility of donors, the

addressed in a primary law.
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THE SENATE STANDING COMMITTEE ON HEALTH

JUSTIFICATION/RATIONALE

CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

a regulatory vacuum. Replacing it
with “shall” imposes a mandatory
obligation to make regulations for
effective implementation.

COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS

Births
Registration
Consequential
Amendment

Act

and Deaths

The

Children Foundation

The | Amend the Births and
Deaths Registration Act to:
(a) Create definitions for
“intended parents”,
“surrogate-born child”, and
“surrogate mother”;

(b) Amend Section 12 to
allow registration of father
upon presentation of a
surrogacy agreement;

(c) Insert new clause
requiring registrar to enter
intended parents’ names
upon issuing of a valid
surrogacy agreement
verified by the Directorate.

Aligns  statutory  frameworks
ensuring consistency between the
ART Act and Births Registration
Act. Protects children's rights under
Article 53 of the Constitution.
Provides administrative clarity for
registrars,  reducing  disputes.
Prevents legal gaps that could
disadvantage surrogate-born
children.

General Comments

Ministry of Health
(MOH)

The Bill only provides for
licensing  of  assisted
reproductive  technology
clinics however it is silent
on the modalities of
registration to operate such
clinics.

The Bill proceeds on the assumption

that all assisted reproductive
technology clinics are health
facilities. Some assisted
reproductive  technology  clinics

operate as stand-alone clinics that
solely offer assisted reproduction
services and surrogacy services.
The Bill therefore needs to provide

Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

_._. RGeS COMMITTEE
CLAUSE STAKEHOLDER o 0 o Eﬁ:‘,_m»,_,.o{zﬁ:oﬁﬁrmowwraﬁ_o?v

RECOMMENDATIO

General — | Timothy Mugo | The ART Bill should | Prevents unsafe practice, fAgree
Embryologist Gakaria (Junior | explicitly define  an|misclassification, and regulatory
Qualifications Embryologist) embryologist based on |ambiguity. Ensures competence,
formal academic training, | patient safety, and professional
structured clinical | credibility.

embryology education, and
verified competence.
Adopt qualification
standards modeled on
India’s ART Regulation
Rules (2022): MSc in
Clinical Embryology + 3
years’ experience; PhD in
Embryology + 1 year
experience; MBBS/BVSc
+ PG in  Clinical
Embryology + 2 years; or
PG in Life Sciences + 1
year formal training + 4
years’ experience.

General — Transitional | Timothy Mugo | Embryologists already | Ensures continuity of services while {Agree
Provision for Current | Gakaria (Junior | practising in Kenya at maintaining professional standards
Practitioners Embryologist) enactment shall continue | and patient safety.

under existing
qualifications, subject to
formal registration.
Eligibility requires:
relevant degree, at least 3
months of formal ART
training, minimum 2 years’
hands-on experience, and
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THE SENATE STANDING COMMITTEE ON HEALTH

“ ] TN : COMMITTEE

CLAUSE STAKEHOLDER ._w?:wl-ur?_mzA, JUSTIFICATION/RATIONALE OBSERVATIONS AND
S : RECOMMENDATIONS
based, and subject to
judicial review.

General —|Emma Sila, MSc | Clinics shall hire | Borrowed from best practice in Agree

Qualification of staff | Clinical embryologists only with|India’s ART bill. Ensures that

in ART | Embryology the following | embryologists possess adequate

(Embryologist) qualifications: training before handling human

(i) post-graduate in clinical
embryology (full-time,
minimum 4 semesters) + 3
years ART lab experience;

(i) PhD in Clinical
Embryology/ART + 1 year
ART lab experience;

(iii) Medical graduate
(MBBS) or Veterinary
graduate (BVSc) + PG in
Clinical Embryology + 2
years ART lab experience;
or (iv) PG in life
sciences/biotechnology + 1
year full-time clinical
embryology training + 4
years ART experience in a
registered Level 2 clinic.

Prevents
regulatory

gametes and embryos.
unsafe practice and

ambiguity.
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CLAUSE

THE SENAT

STAKEHOLDER

PROPOSED
AMENDMENT

E STANDING COMMITTEE ON HEALTH

i COMMITTEE
OBSERVATIONS
ENDATIONS

JUSTIFICATION/RATIONALE

Process for Transfer of
Parental Rights

(Legal Expert on
Transfer of Parental
Rights)

process for the transfer of
parental rights from the
surrogate to the intended
parent(s). One requirement
should be a record of
genetic link with one or
both IPs. The process
should be simplified.

destination country for human
trafficking. Without a legal process
requiring genetic link, there is risk
of human trafficking. IPs who are
not residents cannot exit Kenya with
the child without a court order
transferring parental rights.

General — Separate | Enricah Dulo, Adv. Separate ART and | Countries that have legislated on [Reject
legal system for ART | (Legal Expert on | Surrogacy into two distinct | both (South Africa, India, Israel,
and Surrogacy Transfer of Parental | legislative instruments. | UK) have separate legislations
Rights) Whereas all  surrogacy treating ART and surrogacy as
cases have an element of | separate and distinct legal issues.
ART, not all ART cases
involve third party
reproduction.
General — Foreigners / | Enricah Dulo, Adv. |[Remove the ban on|The ban can be addressed by Reject
Ban on foreign | (Legal Expert on | foreigners. Instead, impose invoking the Constitution of Kenya
intended parents Transfer of Parental | stricter legal provisions if|and Children Act, Cap. 141
Rights) the mischief behind the ban | provisions. Once such a provision is
is to deter gay men from | legislated, any gay  person
using Kenya as a previously interested will be made
destination country for | aware of what the law provides.
ART/surrogacy  services,
by invoking constitutional
provisions and citing the
same in the Bill.
General —  Legal | Enricah Dulo, Ady. Support the need for a legal [ Kenya is a source, transit and /Agree
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THE SENATE STANDING COMMITTEE ON HEALTH

CLAUSE

STAKEHOLDER

PROPOSED.

AMENDMENT

proposed ART regulatory

JUSTIFICATION/RATIONALE

transparency and accountability.

COMMITTEE
OBSERVATIONS

AND
RECOMMENDATIONS

rights. Include safeguards
protecting the child’s right
to identity and information
regarding genetic origins.
Address risks of

authority.  Establish a|The Health Act (2017) supports
centralised,  confidential | enforceable sanctions for
national ART  registry | malpractice.
compliant with the Data
Protection Act (2019).
Recommend routine audits,
inspections, and
enforceable sanctions for
non-compliant facilities.
General — Access,|Horn of  Africa Progressively explore | ART services remain Agree
Equity, and Public | Youth Network | mechanisms for | predominantly  privatised  and
Health (HoAYN) subsidisation or partial | inaccessible to low-income
financing of ART services | individuals, young people, and rural
through  public  health | populations, reinforcing  health
financing frameworks, | inequities contrary to Article 43 and
including the Social Health | SDG  10. Reproductive health
Insurance Fund (SHIF). | innovations should not remain the
Invest in public health | preserve of economic privilege.
facilities to build
institutional capacity for
ART services.
General — Rights and | Horn  of  Africa| Ensure  children  born | Children born through ART must fAgree
Welfare of Children | Youth Network | through ART enjoy equal | enjoy equal protection under Article
Born Through ART | (HoAYN) legal status and identity |53 of the Constitution and the

Children Act (2022). The African
Charter on the Rights and Welfare
of the Child guides age-appropriate
disclosure and best interests of the
child.
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THE SENATE STANDING COMMITTEE ON HEALTH

COMMITTEE
JUSTIFICAT ON/RATIONALE OBSERVATIONS AND
RECOMMENDATIONS

PROPOSED

CLAUSE AMENDMENT

STAKEHOLDER

results provided directly to
patients and regulators.

informed consent and risks genetic,
legal, and psychological harm.

e
General — Regulation Eugine

of Donor Embryo | Clinical
Programs

Shimoka, | Proof of donor recruitment, | Protects against abuse of donor fAgree
screening, and consent programs where facilities may
Embryologist must be documented. repurpose patient embryos and
Absolute prohibition of misrepresent  their origin  to
converting patient embryos recipients.

into  donor embryos.
Criminal  liability for
misrepresentation of
embryo origin.

e e DR
General - Licensing of Eugine

Shimoka, | Mandatory registration of | Foreign gynaecologists  and [Agree

Foreign ART | Clinical

foreign practitioners with

embryologists may operate without

Practitioners Embryologist Kenyan regulatory bodies. proper Kenyan registration, evade
Disclosure of prior practice accountability by moving between
locations and disciplinary | facilities or countries, and exploit
history,  Joint liability | weak  enforcement of ART
between  facility  and regulations.
practitioner for violations.

General —|Eugine  Shimoka, Legal protection for staff Any system that allows secrecy, {Agree

Whistleblower Clinical reporting unethical | unaccountable power, and silencing

Protection in ART Embryologist practices. Invalidity of | of Jjunior professionals inevitably

Settings confidentiality clauses that places patients at risk.

conceal patient  harm. | Whistleblower protections  are
Anonymous reporting | essential to deter malpractice.
channels under the
Ministry of Health.
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CLAUSE

STAKEHOLDER

PROPOSED
AMENDMENT

subject matter. (2)
Eliminate repetitive
offence provisions, e.g.,
aspects of Clause 15 vis-a-
vis Clause 16. (3) Clean up
editorial issues throughout
the Bill, including
substituting “wishing” with
“wishes” in Clauses 48 and
30, and replacing gender-
specific words with gender-
neutral terms.

General —
Responsibility for
Externally  Procured
Gametes

THE SENATE STANDING COMMITTEE ON HEALTH

JUSTIFICATION/RATIONALE

COMMITTEE
OBSERVATI _
RECOMMENDATIONS

Dr. Sarita Sukhija, | For semen samples or eggs
MD, Director, Myra | procured  from
IVF and Medical | banks by an individual on
Center, Nairobi

outside

their own initiative, that
individual  should bear
personal responsibility for
the material procured.

2

Where a person independently
procures gametes from an external
source without going through a
licensed clinic or regulated agency,
it is appropriate for that person to
bear the legal and regulatory
responsibility for the material. This
prevents clinics from bearing
liability for materials they did not

pracure or verify.

Reject
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