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13T PARLIAMENT |52 SESSION

MINUTES OF THE FIFTEENTH (15™) SITTING OF THE STANDING
COMMITTEE ON HEALTH HELD ON., MONDAY 2382 MARCH, 2026 AT 2.00
PM AT GLEE HOTEL, KIAMBU COUNTY

MEMBERS PRESENT
I. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson
2. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member
3. Sen. Ledama Olekina, CBS, MP - Member
4. Sen. Richard Onyonka, MP - Member
5. Sen. Joseph Githuku Kamau, MP - Member
6. Sen. Tabitha Mutinda, CBS, MP - Member
7. Sen. Hamida Kibwana, MP - Member
ABSENT WITH APOLOGY
1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson
2. Sen. Vincent Kiprono Chemitei, MP - Member
SENATE SECRETARIAT
I. Mr. Humphrey Ringera - Senior Research Officer
2. Mr. Amos Kiangwe - Senior Clerk Assistant
3. Mr. David Ngamate - Clerk Assistant
4. Mr. Gilbert Juma - Legal Counsel
5. Mr. Ian Otieno - Audio Recording Officer
6. Mr. Stanley Gekore - Media Officer
7. Ms. Yvonne Momanyi - Legal Intern
8. Mr. Ham Juma - Legal Intern
9. Ms. Rose Omboke - Office Assistant
MIN/SEN/SCH/073/2026 PRELIMINARIES




The Chairperson called the meeting to order at sixteen-six minutes past two o’clock and
the proceedings commenced with a word of prayer followed by brief introduction of those
present.

MIN/SEN/SCH/074/2026 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as listed below upon being proposed by Sen.
Hamida Kibwana, MP and seconded by Sen. Tabitha Mutinda, CBS, MP.

1. Preliminaries;
a) Prayer
b) Introductions

2. Adoption of the Agenda;

3. Consideration and adoption of the Committee Report the Assisted Reproductive
Technology Bill, 2022 (National Assembly Bill No. 6 of 2022). (Committee
Paper No. 167);

4. Any other Business; and

5. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/075/2026 CONSIDERATION AND ADOPTION OF THE
COMMITTEE _REPORT THE ASSISTED
REPRODUCTIVE TECHNOLOGY BILL, 2022
(NATIONAL ASSEMBLY BILL NO. 6 OF 2022).
(COMMITTEE PAPER NO. 167);

1. The Secretariat presented the Committee Report on Petition by the Assisted
Reproductive Technology Bill, 2022 (National Assembly Bill No. 6 of 2022).
(Committee Paper No. 167).

2. The Assisted Reproductive Technology Bill, 2022 (National Assembly Bills No. 19 of
2022) was published on 16" December, 2022 and after it passage by the National
Assembly, the Bill was referred to the Senate for consideration.

3. The Committee had received a total of twenty-five (25) submissions memoranda from
the public.

4. The Public memoranda had been collated into a matrix which the Committee had duly
considered.

Observations

5. The Committee observed that Kenya currently lacks a comprehensive legislative
framework governing assisted reproductive technology despite the technology being in

use.
6. The unregulated practice therefore leaves patients, practitioners, children born out of
assisted reproductive technology procedures and surrogate mothers without adequate

legal protection.



7. The Committee further noted that, currently, according to the Kenya Association of
Urological Surgeons, approximately 10 to 15 percent of couples in Kenya are unable to
conceive naturally, underscoring the urgent public health need for regulated Assisted
Reproductive Technology services as a treatment for infertility in Kenya

Committee Deliberations and Resolutions

After deliberations, members adopted the Committee Report on the Assisted Reproductive
Technology Bill, 2022 (National Assembly Bill No. 6 0f2022). for tabling before the House
after having been proposed by Sen. Joseph Githuku, MP and seconded by Sen. Hamida

Kibwana, MP.

MIN/SEN/SCH/076/2026 ADJOURNMENT

There being no other business, the meeting ended at thirty minutes past twelve o’clock.
The next meeting shall be held twelve noon at the same venue.

SEN. JACKSON K. ARAP MANDAGO, EGH, MP
(CHAIRPERSON, COMMITTEE ON HEALTH)







13T™H PARLIAMENT |5™ SESSION

MINUTES OF THE TWELFTH (12™) SITTING OF THE

COMMITTEE ON HEALTH HELD ON, MONDAY 16T MARCH, 2026 AT 12.00

NOON AT GLEE HOTEL, KIAMBU COUNTY

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP
2. Sen. Mariam Sheikh Omar, MP

3. Sen. Tabitha Mutinda, CBS, MP

4. Sen. Hamida Kibwana, MP

5. Sen. Vincent Kiprono Chemitei, MP

ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP
2. Sen. Ledama Olekina, CBS, MP

3. Sen. Richard Onyonka, MP

4. Sen. Joseph Githuku Kamau, MP

SENATE SECRETARIAT

1) Mr. Humphrey Ringera
2) Mr. Amos Kiangwe

3) Mr. David Ngamate

4) Mr. Gilbert Juma

5) Mr. David Munene

6) Mr. Ian Otieno

7) Mr. Jack Lemeteki

8) Ms. Yvonne Momanyi
9) Mr. Ham Juma

10)Mr. David Barasa

- Chairperson

- Vice-Chairperson
- Member

- Member

- Member

- Member
- Member
- Member, -
- Member

- Senior Research Officer

- Senior Clerk Assistant

- Clerk Assistant

- Legal Counsel

- Research Officer

- Audio Recording Officer
- Media Relations Officer

- Legal Intern

- Legal Intern

- Serjeant — At - Arms

STANDING




INATTENDANCE -KENYA OBSTETRICAL AND GYNECOLOGICAL SOCIETY

1) Dr. Kireki Omanwa - President, Kenya Obstetrical & Gynecological Society
2) Prof. Moses Obimbo - Member, KOGS and Senior Lecturer, University of Nairobi
3) Dr. Maureen Owiti - Member, Kenya Obstetrical and Gynecological Society

4) Dr. Wanjiru Ndegwa - Member, Kenya Obstetrical and Gynecological Society
5) Ms. Winrose Njuguna - Legal Advisor, Kenya Obstetrical and Gynecological Society

MIN/SEN/SCH/059/2026 STAKEHOLDERS ENGAGEMENT
REGARDING THE ASSISTED REPRODUCTIVE
TECHNOLOGY _ BILL, 2022 (NATIONAL
ASSEMBLY  BILLS -NO:i61 __OF ' 2022)
(COMMITTEE PAPER NO. 163) P AR

1. The Chairperson called the meeting to order at ten minutes pasttwelve o’clock invited
the Committee. to seek clarification and supplementary. issues. from the submission by
the Kenya. Obstetrlc and Gynecological Society (KOGS); . :

2. During dcliberations th-_e Committee made the followhg,pb;;tfvaﬁoné_,— :
a) There is no comprehensive national registry tracking the total number‘of ¢hildren
born through Assisted Reproductive Technology (ART),in. Kenya.- ‘The -data
available is fragmented, drawn from individual clinic reporfs reglonal I‘engtﬂeS

and academic studies. Further there is no ‘legal framework requlrmg clinics to
report outcomes and majority operate without mandatory reportmg, -+

b) In other sumlar _]urlsdlctlons the most common approach is a reqmrement that
every licensed ART clinic report cycle data and outcomes, including live births, to
a central body. With the foregoing, each country balances two 'competing:
imperatives;. the need to collect detailed data on ART treatments .and;births, for
safety monitoring, and the obligation to protect the privacy of; patlents donors and
children.

c¢) In practice, the following surrogacy agents and intermediaries operaté’ in the
Country albeit within a legal vacuum-

(1) Surrogacy agencies/brokers who match intended parents with surrogates;
coordinate the process end-to-end posing risks such as financial fraud,
exploitation, coercion of surrogates;

(2) Fertility clinics (ART centres), who provide medical procedures (IVF, embryc
‘transfer) and poses risks such as -unlicensed —practice, failure to screen,
unauthorized use of gametes; and

(3) Independent facilitators/coordinators who are usually informal matchmakers,
"fixers," often operating without regulation and poses risks such as exploitation,
lack of accountability, commercial profiteering.




d) There is no explicit licensing or registration regime for surrogacy agencies or
facilitators as distinct from ART clinics; no regulation of escrow or financial
intermediaries handling surrogacy funds; no specific provisions on online
platforms or advertisements soliciting surrogacy; no specific requirement for
intermediaries to maintain identity records for children's future access to origins;

e) The ART Bill's ban on commercial surrogacy and licensing of ART facilities
provides a foundation but falls short of comprehensively regulating the full chain
of intermediaries. International experience, from the UK, India and South Africa,
demonstrates that effective regulation requires, a clear definition of all
intermediaries; mandatory licensing; financial transparency and escrow
protections; criminal sanctions for unlawful facilitation; data preservation
obligations; and a designated competent authority with monitoring powers;

f) There is need to revisit the definition of- "Intended parent" and that there is need
to ensure that the provision of the Act is to be interpreted consistently with Article
45(2) of the Constitution and that nothing in it shall be construed to recognize,
promote, or facilitate same-sex unions. This would foreclose creative judicial

interpretation.

3. The Committee resolved to hold a working retreat in Kiambu County from 22™ to 24
March, 2026 to consider Committee stage amendments on the two bills pending before

the Committee.

MIN/SEN/SCH/060/2026 ADJOURNMENT

There being no other business, the meeting ended at fifty-five minutes past two o’clock in
the afternoon. The next meeting shall be held on notice.

| (CHAIRPERSON COMMITTEE ON HEALTH)







MEMBERS PRESENT

1. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson
2. Sen. Hamida Kibwana, MP - Member
3. Sen. Vincent Kiprono Chemitei, MP - Member
ABSENT WITH APOLOGY
L. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson
2. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member
3. Sen. Ledama Olekina, CBS, MP - Member
4. Sen. Richard Onyonka, MP - Member
5. Sen. Tabitha Mutinda, CBS, MP - Member
6. Sen.J oseph Githuku Kamau, MP - Member
SENATE SECRETARIAT
a) Mr. Humphrey Ringera - Senior Research Officer
b) Mr. Amos Kiangwe - Senior Clerk Assistant
¢) Mr. David Ngamate - Clerk Assistant
d) Mr. Gilbert Juma - Legal Counsel
e) Ms. Lilian Onyari - Fiscal Analyst
f) Mr. David Munene - Research Officer
g) Mr. Ian Otieno - Audio Recording Officer
h) Mr. Jack Lemeteki - Media Officer
INATTENDANCE
I.  Dr. Kireki Omanwa - Kenya Obstetrical and Gynecological Society
2. Dr. Maureen Owiti - Kenya Obstetrical and Gynecological Society
3. Dr. Wanjiru Ndegwa - Kenya Obstetrical and Gynecological Society




4. Ms. Winrose Njuguna - Legal Advisor, KOGS
5. Ms. Ayieta Lumbasyo - Fertility Law Centre

MIN/SEN/SC H/020/2026 PRELIMINARIES

The Chairperson called the meeting to order at twenty-six minutes past eleven o’clock and
the proceedings commenced with a word of prayer followed by brief introduction of those
present.

MIN/SEN/SCH/021/2026 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as listed below upon being proposed by Sen.
Hamida Kibwana, MP and seconded by Sen. Vincent Chemitei Cheburet, MP.

1. Preliminaries;

a) Prayer

b) Introductions

Adoption of the Agenda;

Confirmation of the Minutes

Matters arising

Consideration of the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No.61 of 2022) (Committee Paper No. 163);

6. Any other Business; and

7. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/022/2026 CONFIRMATION OF THE MINUTES

PSR

Confirmation of Minutes was pended to the next Committee Meeting.

MIN/SEN/SCH/023/2026 CONSIDERATION _ OF THE __ ASSISTED
REPRODUCTIVE TECHNOLOGY BILL, 2022

(NATIONAL ASSEMBLY BILLS NO.61 OF 2022)
(COMMITTEE PAPER NO. 163)

1. The Secretariat presented the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No. 61 of 2022) as contained in Committee Paper No. 163 for
consideration.

2. The Committee was informed that at its Sitting held on Tuesday, 24" February 2026,
the Committee the Committee observed that due to its technical nature, there is need to
invite the Ministry of Health, the Kenya Medical Practitioners and Dentists Council

(KMPDC) and the Kenya Obstetrical and Gynecological Society to a meeting of the
Committee scheduled to take place on Tuesday, 3rd March, 2026, to provide technical
advice, clarifications and supplementary :nformation on the provision of the Bill.




3. The Committee was further informed that vide a letter, Ref. No. MOH/CS/004/2026
dated 25" February, 2026, the Cabinet Secretary had requested adjournment of his
appearance to a later date convenient to the Committee and had further requested to
submit written submissions ahead of the said meeting for the Committee’s
consideration. The Committee considered and acceded to the requests.

4. Upon invitation to provide clarification and supplementary information on the written
submission presented to the Committee, the Kenya Obstetric and Gynecological
Society (KOGS) informed the Committee that their proposals are anchored on four
principles namely-

i. strengthening safeguards;

ii. closing regulatory gaps;
iii. enhancing constitutional compliance; and
iv. ensuring enforceable oversight

5. The Kenya Obstetric and Gynecological Society requested the Committee to broaden
“ the policy objectives of the Bill and ensure that the proposed changes are clinically
sound, ethically defensible and enforceable and are-designed to make the law workable

in real-world practice while protecting all parties involved. They further proposed that
the Committee should reflect on multidisciplinary expertise in assisted reproductive
clinical practice, embryology, nursing, bioethics, law and public interest representation.

6. The Committee was requested to ensure that the Bill employs terminology that are
scientifically accurate and operationally workable, enabling regulators and clinicians to
interpret the law correctly while safeguarding patient welfare. It was proposed that
amendments to the Bill should endeavor to ensure that definitions are aligned with
contemporary clinical practice and international standards.

7. The Fertility Law Centre informed the Committee that the Bill should have a legal
provision for the transfer of parentage to avoid child trafficking, child stealing and other
such related vices. Further the law should create a centralized surrogacy agency that is
non-profit run akin to adoption agencies to standardize the practice and avoid
exploitation of surrogates. The proposed the composition of the council or committee
should incorporate the various professions that are stakeholders in Assisted

Reproductive Technology.

Committee Deliberations and Resolutions

8. Upon deliberations, the Committee resolved to hold a one-day retreat on Monday, 16t
March, 2026, with the stakeholders and the Ministry of Health to deliberate further on
their submissions and consider the provisions of the Assisted Reproductive Technology
Bill, 2022 (National Assembly Bill No. 6 of 2022).




MIN/SEN/SCH/024/2026 ANY OTHER BUSINESS

The Committee resolved to expedite consideration of the Autism Management Bill, 2025
(Senate Bill No. 19) and consequently scheduled its consideration on Thursday 5 March,
2026.

MIN/SEN/SCH/025/2026 ADJOURNMENT

There being no other business, the meeting ended at fifty minutes past one. The next
meeting shall be held on notice.

SIGNED....... G il IR it DATE... 9]/(8 etA

SEN. JACKSON K. ARAP MANDAGO, EGH, M
(CHAIRPERSON, COMMITTEE ON HEALTH)
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MINUTES OF THE THIRD (3%2) SITTING OF THE STANDING COMMITTEE
ON HEALTH HELD ON TUESDAY, 24 FEBRUARY, 2026 AT 11.00 AM AT
COMMITTEE ROOM 6, BUNGE TOWER, NAIROBI

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson

2. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson

3. Sen. Tabitha Mutinda, CBS, MP - Member

4. Sen. Hamida Kibwana, MP - Member

5. Sen. Joseph Githuku Kamau, MP - Member
ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member

2. Sen. Ledama Olekina, CBS, MP - Member

3. Sen. Richard Onyonka, MP - Member

4. Sen. Vincent Kiprono Chemitei, MP - Member
SENATE SECRETARIAT

1. Mr. Humphrey Ringera - Senior Research Officer

2. Mr. Amos Kiangwe - Senior Clerk Assistant

3. Mr. David Ngamate - Clerk Assistant

4, Mr. Gilbert Juma - Legal Counsel

5. Ms. Lilian Onyari - Fiscal Analyst

6. Mr. David Munene - Research Officer

7. Mr. Ian Otieno - Audio Recording Officer

8. Ms. Violet Nalianya - Media Relations Officer
MIN/SEN/SCH/013/2026 PRELIMINARIES

The Chairperson called the meeting to order at twenty-five minutes past eleven o’clock and
the proceedings commenced with a word of prayer and brief introductions of those present.




MIN/SEN/SCH/014/2026 | ADOPTION OF THE AGENDA

The agenda of the meeting was adopted with after being proposed by Sen. Joseph Githuku,
MP and seconded by Sen. Mariam Sheikh Omar, MP as listed below-

L

(%]

4.
5-

Preliminaries;

a. Prayer

b. Introductions

Adoption of the Agenda;

. Confirmation of the Minutes of the Previous Committee meetings-

i. Minutes of the 1* Sitting of the Committee held on 17" February 2026; and
ii. Minutes of the 2" Sitting of the Committee held on 19" F. ebruary 2026
Matters arising from the Minutes of Previous Meetings;

Consideration of the Assisted Reproductive Technology Bill, 2022 (National
Assembly Bills No.61 of 2022) (Committee Paper No. 161);

6. Any other Business; and
7. Adjournment/Date of the Next Meeting
MIN/SEN/SCH/015/2026 CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS

1. The Minutes of the 1* meeting held on Tuesday 17" February, 2026 at 11.00 am were
confirmed as a true record of the proceedings having been proposed by Sen. Hamida
Kibwana, MP and seconded by Sen. Mariam Sheikh Omar, MP; and

2. The Minutes of the 2" meeting held on Thursday 19" February, 2026 at 1.00 am were
confirmed as a true record of the proceedings having been proposed by Sen. Mariam
Sheikh Omar, MP and seconded by Sen. Joseph Githuku, MP.

MIN/SEN/SCH/016/2026 MATTERS ARISING FORM THE PREVIOUS

MINUTES

EX-MIN/SEN/SCH/003/006 3. Committee Resolutions

The

Committee recommendations and resolutions should bear strict implementation

timelines and the Committee to continually follow up on their implementation status.

MIN/SEN/SCH/017/2026 CONSIDERATION THE ASSISTED

REPRODUCTIVE TECHNOLOGY BILL, 2022

(NATIONAL ASSEMBLY BILLS NO.61 OF 2022)

(COMMITTEE PAPER NO. 161)

1. The Legal Counsel presented for consideration the Assisted Reproductive Technology
Bill, 2022 (National Assembly Bills No. 61 of 2022) as contained in Committee Paper
No. 161 for consideration.




The Committee was informed that the was published on 16" December, 2022 and after
it passage by the National Assembly, the Bill was referred to the Senate for
consideration. Consequently, the Bill was introduced in the Senate by way of First
Reading on 4" December, 2025 and thereafter stood committed to the Committee on

Health for consideration.

The principal object of the Bill is to provide a legal framework for the provision of
assisted reproductive technology services, prohibit certain practices in connection with
assisted reproductive technology, regulate surrogacy arrangements, protect the rights of
parents, surrogate mothers, donors and children born through assisted reproductive
technology, and establish an institutional framework for the licensing and oversight of

assisted reproductive technology facilities.

In accordance with the provisions of Article 118 of the Constitution and standing order
145 (5) of the Senate Standing Orders, the Committee invited interested members of
the public to submit any representations that they may have on the Bill by way of written
memoranda. By close of public participation period the Committee had received
twenty-three (23) submissions that had been collated into a matrix for Committee

consideration.

Committee Resolutions

5.

Following consideration of the provisions of the Bill, the Committee observed that due
to its technical nature, there is need to invite the Ministry of Health, the Kenya Medical
Practitioners and Dentists Council (KMPDC) and the Kenya Obstetrical and
Gynecological Society to a meeting of the Committee scheduled to take place on
Tuesday, 3" March, 2026, to provide technical advice, clarifications and supplementary
information on the provision of the Bill.

MIN/SEN/SCH/018/2026 ANY OTHER BUSINESS

The Committee resolved to expedite consideration of the Autism Management Bill, 2025
(Senate Bill No. 19) and consequently scheduled its consideration on Thursday 26"

February, 2026.

MIN/SEN/SCH/019/2026 ADJOURNMENT

There being no other business, the meeting ended at forty -one minutes past noon. The next
meeting shall be held on notice.

(CHAIRPERSON COMMITTEE ON HEALTH)
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REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS
(Bill No. 61 of 2022)

THE ASSISTED REPRODUCTIVE TECHNOLOGY BILL,2022
(A Bill published in the Kenya Gazette Supplement No. 201 of 2022 and
passed by the National Assembly, with amendments, on Tuesday, 11"

November, 2025)

N.A. /B/No. 61/2022
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THE ASSISTED REPRODUCTIVE TECHNOLOGY

BILL, 2022
ARRANGEMENT OF CLAUSES
Clause
PART I—PRELIMINARY
1—Short title.

2—Interpretation.
3—Application of the Act.
4—Objects of the Act.

PART II —THE ASSISTED REPRODUCTIVE
TECHNOLOGY COMMITTEE

5—Assisted Reproductive Technology Committee.
6—Functions of the Council.
7—Obligations of the Cabinet Secretary.
8—Obligations of County Governments.

PART III—PROHIBITED ACTIVITIES
9—Use of embryo.
10—Consent of parties.
11—Posthumous use without informed consent.

12—Circumstances for undertaking assisted reproductive
technology.

13—Circumstances under which assisted reproductive
technology is precluded.

14—Use of embryo in 2 woman.
15—Gametes obtained from a child.
16—Restrictions on the use of embryos.
17—Use of gametes.

18—Number of times one can donate gametes or
embryos or be a surrogate.
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19—Donation of gametes or embryos.
20—Disposal of gametes.

PART IV—RIGHTS OF PARENTS, SURROGATE
MOTHERS, DONORS AND CHILDREN

21—Posthumous reproduction.
22—Right to assisted reproductive technology.
23—Consent to assisted reproductive technology service.

24—Duties of an assisted reproductive technology
expert.

25— Pre-implantation diagnosis and testing.
26—Rights to accrue to a child.
27—Surrogate motherhood.

28—Intended parents.

29— Leave related to surrogacy.
30—Surrogacy agreements.

31—Surrogacy agreements by third parties.
32— Commercialisation of surrogacy.
33—Termination of surrogacy agreements.
34—Obligations under surrogacy agreement.
35—Prohibition of sex selection.

36—Restriction on sale of human gametes, zygotes and
embryos.

37— Prohibition on certain publications.

PART V—ACCESS TO INFORMATION
38—Assisted reproductive technology register.
39—Provision of information by the Council.
40—Minor not to be given information.
41—Information from the Council.
42—Restriction on disclosure of information.

PART VI—LICENSING
43—Licence.
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44—Requirement for licence.
45—Application for licence.
46—Inspection of premises before license is issued.
47—General conditions for licences.
48—Conditions for storage of gametes and embryos.
49—Grant of licence.
50—Responsibility of a supervisor.
51—Revocation of licence.
52—Application to the Cabinet Secretary for review.
53—Appeal to the High Court.
54—Temporary suspension of a licence.

PART VII—MISCELLANEOUS PROVISIONS
55—Offences.
56—General penalty.
57— Transitional provisions.

PART VIII—PROVISIONS ON DELEGATED
POWERS

58—Regulations.

SCHEDULE

CONDUCT OF BUSINESS AND AFFAIRS OF THE
COMMITTEE
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THE ASSISTED REPRODUCTIVE
TECHNOLOGY BILL, 2022

A Bill for

AN ACT of Parliament to provide for the regulation of
assisted reproductive technology; fo prohibit
certain practices in connection with assisted
reproductive technology; to make provision in
relation to children born of assisted reproductive
technology processes and for connected purposes.

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the Assisted
Reproductive Technology Act, 2022.

2. In this Act, except where the context otherwise
requires—

“abandoned child” means a child born out of a
surrogacy procedure who has been deserted by his or her
intended parents and the surrogate and declared as such by
the court after due process;

“abandonment” means failure to continue to pay for
cryopreservation storage of gametes or embryos;

“altruistic surrogacy” means the surrogacy in which
no charges, expenses, fees, remuneration or monetary
incentive of whatever nature, except the medical expenses
or the insurance coverage for the surrogate mother, are
given to the surrogate mother or her dependents or her
representative;

“assisted reproductive technology” means all
techniques that attempt to obtain a pregnancy by handling
the sperm or the oocyte outside the human body and
transferring the gamete or the embryo into the
reproductive system of a woman;

“assisted reproductive technology expert” means an
obstetrician or gynaecologist that has sub-specialised in
reproductive endocrinology and fertility medicine;

“assisted reproductive technology services” includes
the diagnostic and screening, endoscopic surgery, intra-
uterine insemination, in-vitro fertilisation,

Short title.

Interpretation.
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intracytoplasmic sperm injection, cryo-preservation, pre-
implantation genetic screening, pre-implantation genetic
diagnosis, onco-fertility, gamete and embryo donation, or
surrogacy provided to infertile and sub- fertile man or
woman;

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for health;

“child” means an individual who has not attained the
age of eighteen years;

“clinic” means a health facility licensed under this
Act for the purpose of conducting assisted reproduction
procedures;

“commercial surrogacy” means the
commercialisation of surrogacy services or procedures or
its component services or component procedures including
the selling or buying of human embryo or trading in the
sale or purchase of human embryo or gametes or hiring,
selling or buying or trading the services of surrogate
motherhood by way of giving payment, reward, benefit,
fees, remuneration or monetary incentive in cash or in
kind, to the surrogate mother or her dependents or her
representative, except the medical expenses or the
insurance coverage for the surrogate mother;

“Council” means the Kenya Medical Practitioners
and Dentists Council established under section 3 of the
Medical Practitioners and Dentists Act;

“couple” means a male and a female who are married
or are cohabiting under the laws of Kenya;

“court” means the High Court of Kenya;

“cryo bank™ means a facility for the collection and
storage of gametes and embryos and the supply of gametes
to the assisted reproductive technology clinics or their
patients;

“cryo-preservation” means the assisted reproductive
technology of freezing and storing of gametes, zygotes,
embryos, ovarian and testicular tissues;

“diagnosis” means the process of testing and
screening to ascertain the proper functioning of the
reproductive systems and its processes at the beginning of

Cap. 253.
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the assisted reproductive technology process;

“donation” means a process in assisted reproductive
technology of voluntarily giving gametes for purposes of
procreation;

“egg” means a live human ovum;

“‘embryo” means a cell or group of cells containing a
diploid complement of chromosomes or group of such
cells, not a gamete or gametes, that has the potential to
develop into a live born human being if transferred into the
body of a person under conditions in which gestation may
be reasonably expected to occur;

“embryologist” means a specialist who deals with the
development, storage and transfer of embryos, and
gametes and assists in the process of fertilisation in the
laboratory;

“endoscopic surgery” means a surgery in assisted
reproductive technology involving techniques that limit
the size of incisions performed with one or more small
incisions instead of large incisions;

“father” means a male intended parent;

“foetus™ means a developing human offspring after
the embryonic stage prior to birth;

“gamete” means a mature sperm from a man or a
mature egg from a woman capable of fusing with a gamete
of the opposite sex to produce an embryo;

“gamete donor” means a person who voluntarily
gives his or her gametes for the purpose of fertilisation in
an assisted reproductive technology process;

“gestational surrogacy” means the process where a
woman who did not provide or donate an egg carries a
pregnancy for the intended parents or couple;

“infertile or sub-fertile client” means a man and
woman whether a couple or parties to a marriage who are
not able to procreate naturally;

“infertility” means the inability to conceive after one
year of unprotected coitus or other proven medical
condition preventing a couple from conception;

“intended parent” means a woman or couple who
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enters into a surrogacy arrangement seeking assistance in
procreation through the help of a surrogate mother or
donor;

“intracytoplasmic sperm injection” means an assisted
reproductive technology process whereby a single healthy
sperm is injected directly into the cytoplasm of a female
egg outside the body;

“in-vitro fertilisation” means an assisted reproductive
technology process where fertilisation takes place outside
the body;

“mother” means a female intended parent;

“oocyte” means naturally ovulating egg in the female
genetic tract;

“ovum” means a single cell released from either of
the female reproductive organs that is capable of
developing into a new organism when fertilised with a
sperm cell;

“parent” has the meaning assigned to it under section
2 of the Children Act;

“pre-implantation genetic diagnosis” means a
process in assisted reproductive technology which
involves assessment of the embryo for pre-existing
hereditary diseases before the transfer of the embryo to a
woman’s womb;

“pre-implantation genetic testing” means all
techniques used to identify genetic defects and aneuploidy
in embryos created through in-vitro fertilisation before
transfer;

“pre-implantation screening” means a process in
assisted reproductive technology to determine the viability
or euploidy of an embryo before transferring to the
woman’s womb;

“procreation” means the process of conceiving and
delivering a baby including through assisted reproductive
technology;

“sperm” means a mature male human gamete;

“supervisor” means the person responsible for
activities authorised under the licence issued under this

Cap. 141.
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Act;

“surrogacy” means a practice whereby a woman
bears and gives birth to a child for an intended parent or
couple;

“surrogacy agreement” means an agreement between
a surrogate and an intended parent or couple that the
surrogate is to undergo an assisted reproduction procedure
for purposes of having a child born as a result of such a
procedure for the intended parent or couple;

“surrogate mother” means a woman who has agreed
to carry a pregnancy to term for another woman or couple;

“treatment services” means medical, surgical or
obstetric services provided to the public or a section of the
public for the purpose of assisting women to get pregnant
and to carry the pregnancies to term; and

“zygote” means a diploid cell resulting from the
fusion of two haploid gametes.

3. This Act applies to a medically assisted
reproductive process whether or not the process is
completed outside the human body.

4. The objects of this Act are to—

(a) provide a framework for assisted reproductive
technology services for every person;

(b) create an enabling environment for the reduction
of infertility and sub- fertility in Kenya;

(c) ensure access to quality and comprehensive
assisted reproductive technology services in line
with Article 43(1)(a) of the Constitution;

(d) ensure the best interest of children;

(e) facilitate the registration of children born out of
gestational surrogacy arrangements;

(f) promote research into the incidence, causes and
prevention of infertility;

(g) provide a framework for  surrogacy
arrangements;

(h) permit altruistic surrogacy;

Application of the
Acl.
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(i) prohibit commercial surrogacy; and

(i) establish an Assisted Reproductive Technology
Committee.

PART II—THE ASSISTED REPRODUCTIVE
TECHNOLOGY COMMITTEE

5. (1) The Council shall establish a Committee to be
known as the Assisted Reproductive Technology
Committee.

(2) The Committee shall conduct its business and
affairs in accordance with the provisions of the Schedule.

6. The functions of the Council shall be to—

(a) develop standards, regulations and guidelines on
assisted reproductive technology;

(b) advice the Cabinet Secretary on matters relating
to the treatment and care of persons undergoing
assisted reproductive technology and to advise
on the relative priorities to be given to the
implementation of specific measures in regard to
assisted reproductive technology;

(c) promote research on the conduct, control and
treatment of assisted reproductive technology;

(d) develop programs for awareness creation on the
methods of assisted reproductive technology
treatment;

(e) prescribe minimum requirements for the
physical infrastructure for assisted reproductive
technology clinics;

(f) prescribe, in consultation with the relevant
government agency, the minimum educational
requirements  for  assisted  reproductive
technology experts and embryologists;

(g) in consultation with the relevant government
agency, inspect and accredit the facilities for the
training of experts and embryologists to ensure
compliance with set standards;

(h) maintain and make available to the public a
register of information on all the licenced

Assisted
Reproductive
Technology
Committee.
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Council.
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(@)

(m)

(0)

assisted reproductive technology facilities in
Kenya;

maintain and make available to the public a
register of information on all the licenced
assisted reproductive technology experts and
embryologists;

grant, vary, suspend and revoke licenses;

keep under review information about embryos
and any subsequent development of embryos;

provide advice and information to persons
receiving assisted reproductive technology
treatment including persons providing gametes
or embryos under this Act;

disseminate information to the public on
reproductive health that may relate or affect
assisted reproductive technology;

establish and maintain a confidential national
database on persons receiving assisted
reproductive technology treatment services or
providing gametes or embryos for use; and

perform such other functions as may be
necessary for the better carrying out of the
functions of the Council under this Act.

7. The Cabinet Secretary shall—

(a)

(b)

(©)

(d)

put in place the necessary mechanisms and
infrastructure to ensure access to the highest
attainable standard and quality of cost-effective
assisted reproductive technology services;

provide adequate resources necessary to ensure
access to the highest attainable standard and
quality of cost-effective assisted reproductive
technology services;

provide regulations to ensure assisted
reproduction health services are covered by
every health insurance provider including the
Social Health Authority; and

collaborate with the county governments in

Obligations of the
Cabinet Secrelary.
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expanding and strengthening the access and
delivery of assisted reproductive health services
in counties.

8. Each County Government shall—

(@) allocate in the county budget, the funds
necessary for the provision of quality, cost-
effective assisted reproductive 1technology
services in the county health systems;

(b) procure equipment, medicine and medical
supplies required to cater for assisted
reproductive  health care services in the
respective counties;

(c¢) carry out sensitisation programmes related to
assisted reproductive technology; and

(d) establish linkages and networks with local and
international development partners to mobilise
and source for funding to promote the delivery
of quality and cost-effective assisted
reproductive technology services in the county.

PART III — PROHIBITED ACTIVITIES

9. A person shall not create, keep or use an embryo at
any stage of development, either from fertilisation or
conception until a transfer to a woman except as provided
under this Act,

10.(1) No person shall make use of any human
reproductive material for the purpose of creating an
embryo unless the donor of the material has given written
informed consent.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

11.(1) No person shall remove a human reproductive
material from the body of a donor after the death of the
donor for the purpose of assisted reproductive technology
unless the donor of the material had given a written
informed consent.

Obligations of
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Use of embryo.

Consent of parties.

Posthumous use
without informed
consent.




1564 The Assisted Repraduciive Technology Bill, 2022

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five 1'11]1]10!1 shillings or to
imprisonment for a term not exceeding five years, or to
both.

12.A  person qualifies to wundertake assisted
reproductive technology, where it is certified by an
assisted reproductive technology expert that the person
requires assisted reproductive technology on medical or
health grounds.

13.(1) A person shall
reproductive technology for—

not undertake assisted

(a) any purpose other than human procreation;

(b) experimental purposes aimed at modifying the
human race; or

(c) speculative and commercial purposes.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

14.(1) A person shall not for purposes of assisted
reproductive technology place in a woman —

(@) an embryo other than a human embryo;

(b) a gamete other than a human gamete; or

(c) agamete or embryo other than that consented to
by the woman.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five mllhon shillings or to
imprisonment for a term not exceeding five years, or to
both.

15.(1) A person shall not obtain a sperm or ovum
from a child or use any sperm or ovum obtained from a
child except for medical reasons and future human
procreation by the child and with the informed consent of
the child, parent or legal guardian of the child.
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(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to

both.

16.(1) A person shall not—

(a) keep or use an embryo other than a human
embryo;

(b) place a human embryo in any animal;

(c) transfer an embryo in a woman other than a
human embryo;

(d) keep or use a human embryo in
circumstances prohibited under this Act or
as prescribed by Regulations;

(e) replace any part of a human embryo with
another part from a cell of any person or
embryo or any subsequent development of
an embryo except where such replacement
is for purposes of solving a medical
problem; or

(f) undertake any form of human cloning.

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to

both.

17.(1) A person shall not—

(@
(b)

©

store or use any gametes save as provided under

this Act;

in the course of providing assisted reproductive
technology treatment services to a woman, use

the sperm of any man without his informed

consent;
in the course of providing assisted reproductive

treatment services to a woman, use the egg of

another woman without her informed consent;

(d) mix human gametes with the live gametes of an

Restrictions on the
use of embryos.

Usc of gametes.
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animal;

(e) transfer sperms or embryo into a womb except
in pursuance of a license as provided for under
this Act; or

(f) in the course of providing assisted reproductive
treatment services to any woman, use the sperm
of any man without the woman’s informed
consent,

(2) A person who contravenes the provisions of this
section commits an offence and shall, upon conviction, be
liable to a fine not exceeding five million shillings or to
imprisonment for a term not exceeding five years, or to
both.

18. (1) A person shall not donate their gametes or
embryos more than ten times.

(2) A person shall not perform a treatment procedure
using gametes or an embryo produced by a donor if such
procedure may result in more than ten children who are
genetic siblings.

(3) A surrogate mother shall not enter into a
surrogacy agreement more than three times in her lifetime
and shall be required to wait for two years between each
birth to be eligible for another surrogacy agreement.

19. (1) A cryo bank shall obtain—

(a) male gametes from males between twenty-
one years of age and thirty-five years of age;

(b) oocytes from females between twenty-three
years of age and thirty-five years of age.

(2) An assisted reproductive clinic under this Act
shall examine donors for diseases as may be prescribed by
the Council.

20. (1) The Council may, under such conditions as
may be prescribed, permit—
(a) disposal of gametes after ten years of
preservation;
(b) donation of gametes to other couples pursuing
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assistive reproductive technology; or
(c) the conduct of research on stem cells and zygotes
that are not more than fourteen days old on a
written application and where—
(i)the applicant undertakes to document the
research for record purposes; and
(ii) prior consent is obtained from the donor
of the stem cells or zygotes.

(2) A person who contravenes this provision is guilty
of an offence and is liable on conviction, to a fine not
exceeding five million shillings or to imprisonment for a
term not exceeding five years, or to both.

PART IV—RIGHTS OF PARENTS, SURROGATE
MOTHERS, DONORS AND CHILDREN

21.(1)Where the sperm of a man, or any embryo the
creation of which was brought about with the sperm of the
man was used after the death of the man, the man shall not
be treated as the father of the child unless—

(@) the mother was married to the man at the time of
the death of the man; and

(b) there was informed consent in writing by the
man,

(2) Where the ovum of a woman or an embryo, the
creation of which resulted from the ovum of that woman,
was used after the death of that woman, that woman shall
not be treated as the mother of the child born out of that
ovum or embryo unless the —

(a) father was married to the woman at the time of the
death of the woman; or

(b) woman had given informed consent in writing.

22.(1) Every person has the right to access the highest
standard and quality of attainable and cost-effective
assisted reproductive technology services.

(2) Assisted reproductive technology services shall be
provided by qualified experts licensed by the Council.

(3) An assisted reproductive technology expert shall,
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reproductive
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before

providing assisted reproductive technology

service—

(a)

(b)

©

23,

provide information necessary to assist in the
making of an informed decision to all parties
concerned, and in particular, information
concerning—

() the various assisted reproductive
technology methods available;

(ii) the chances of success for various assisted
reproductive technology methods;

(iii) the advantages, disadvantages and risks of
the  various  assisted  reproductive
technology methods;

(iv) the cost of treatment for different assisted
reproductive technology methods; and

(v) the right of a child born through assisted
reproductive technology to parental care
and protection, which includes equal
responsibility of the mother and father to
provide for the child, whether they are
married to each other or not;

advise the parties on the need for professional
counselling and have them undergo the same on
the implications of the various methods; and

ensure promotion and preservation of the health,
safety and dignity of the parties seeking assisted
reproductive technology services.

(1) An assisted reproductive technology expert

shall obtain prior informed and written consent from the

parties

before providing any assisted reproductive

technology service under the Act or any other law.

)

The consent under subsection (1) shall make

express provisions on —

(a) the ownership of gametes;
(b) the number of gametes to be implanted; and
(c) what should be done with the gametes in case

of—

Consent to assisted
reproductive
technology service.
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(1) the death of any of the parties secking
assisted  reproductive  technology
services;

(i) incapacity of any of the parties seeking
assisted  reproductive  technology
services;

(iii) abandonment of the gametes;

(iv)dispute;

(v) divorce; or

(vi)separation.

(3) The assisted reproductive technology clinics and
assisted reproductive technology banks shall not cryo
preserve any human gametes without specific instructions
and consent in writing from all the parties seeking assisted
reproductive technology in respect of what should be done
with the gametes in case of the circumstances set out in
subsection 2(c).

(4) The consent of any of the parties obtained under
this section may be withdrawn at any time prior to the
process of transfer of the gametes into the woman’s uterus.

24. (1) An assisted reproductive technology expert
shall ensure—

(a) confidentiality is maintained throughout the
entire process of provision of assisted
reproductive technology services;

(b) the donor has been screened for all diseases and

conditions that may endanger the health of the
parents, the surrogate or the child; and

(c) all parties are aware and understand the rights of
the child born through the assisted reproductive
technology process.

(2) An assisted reproductive technology expert, shall,
before receiving gamete or embryo donation, collect the
following information from the donor—

(a) a passport size photo;
(b) physical characteristics;

Duties of an
assisted
reproductive
technology expen.
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(c) ethnic origin;

(d) family history;

(e) medical history;

(f) interests and hobbies; and

(g) professional qualifications and skills.

(3) The information obtained under subsection (2)
shall be held by the licensed facility, and shall not be
disclosed in any way that may identify the receiver and
donor,

25.A donor shall undergo a pre-implantation
diagnosis or testing for purposes of screening the human
embryo or gamete for known, pre-existing, heritable or
genetic diseases.

26. (1) A child born out of assisted reproductive
technology under this Act shall have the same legal rights
under the Constitution or any other written law as that of a
child born through natural conception.

(2) Where a married couple obtains a divorce after
the creation of an embryo, both partners reserve the right
to withdraw consent of the implantation of the embryo
which has been created by their sperm or ovum.

27. (1) A woman who—

(a) has attained the age of twenty-five years;

(b) is below the age of forty-five years;

() has given birth to at least one child;

(d) understands the rights and obligations
accruing under a surrogacy agreement; and

(e¢) has undergone comprehensive mental and
physical health assessments

may consent to a process of assisted reproduction for
purposes of surrogate motherhood.

(2) The surrogate mother under subsection (1) shall
carry the foetus on behalf of intended parents and shall
relinquish all parental rights at birth over the child.

(3) Where the surrogate mother or intended parents
has no genetic connection with the child, the surrogate
mother shall subject to a court order relinquish all parental

Pre-implamation
diagnosis and
testing.

Rights to accrue to
a child.

Surrogate
motherhood.




The Assisted Reproductive Technology Bill, 2022

1571

rights and responsibilities at birth over the child to the
intended parents.

28. An intended parent may use assisted reproductive
technology where the intended parent—

(a) is a Kenyan;
(b) has attained the age of twenty-five years; and
(c) is below the age of fifty-five years.

29. (1) A surrogate mother under this Act shall be
entitled to three months lochia leave.

(2) An intended mother under this Act shall be entitled
to three months maternity leave.

(3) An intended father under this Act shall be entitled
to two weeks paternity leave.

30.(1) Intended parents intending to enter into a
surrogacy agreement with any woman shall sign a
surrogacy agreement in a prescribed form before the
process is undertaken.

(2) A person may enter into a surrogacy agreement
under subsection (1) only if—

(a) the person has the capacity to enter into the
agreement under this Act and any other relevant
written law in Kenya; and

(b) understands the rights and obligations that may
arise or accrue under this Act and the agreement.

(3) A surrogacy agreement under subsection (1) is
valid only—
(a) if the agreement is in writing and signed by all
the parties;
(b) if the agreement is entered into within the
Republic of Kenya;

(c) if the agreement includes provisions for the
contact, care, upbringing and general welfare of
the child that is born, including the position of
the child in the event of—

(i) death of the commissioning parent, or if a
couple or parties to a marriage, death of
one of the commissioning parents before

Intended parents.
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the birth of the child; or

(ii) separation or divorce of the commissioning
parents who were a couple or parties to a
marriage, before the birth of the child;

(d) where the commissioning parent or
commissioning parents agree to meet the
prenatal regiment and birth expenses of the
surrogate mother;

(e) where signatures to the surrogacy agreement are
witnessed by a minimum two witness from each
of the parties to the agreement;

(f) where there are separate and independent
advocates of the High Court of Kenya
representing the parties to the agreement;

(8) where legal fees are paid by the commissioning
parent, commissioning parents or parties to
marriage;

(h) where the surrogate appoints a next of kin and
provides the identity information of the
appointed next of kin; and

(i) where the intended parents appoint a guardian
and provides the identity information of the
appointed guardian.

(4) The surrogacy agreement shall indicate the names
of the parents of the child to be born through assisted
reproductive process.

(5) The Council shall carry out pre-approval checks
and shall satisfy itself that the—

(a) surrogate and the intended parent or parents
have  undergone appropriate  medical
assessments including an assessment on the
health of the surrogate, pre-implantation
genetic testing or diagnosis;

(b) surrogate and the intended parent or parents
have received appropriate counselling and
legal advice about the implications of signing
the surrogacy agreement and that a report by a
counsellor reveals the positive welfare of a
child who may be born as a result of an





























































































































































































































































































































































